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1

PLEASE TAKE NOTICE that Plaintiffs Pangea Legal Services (“Pangea”), Dolores Street

2

Community Services, Inc. (“DSCS”), Catholic Legal Immigration Network, Inc. (“CLINIC”), and

3

Capital Area Immigrants’ Rights Coalition (“CAIR Coalition”) (collectively “Plaintiffs”) will, and

4

do, move the Court under Federal Rule of Civil Procedure 65 for a temporary restraining order

5

(“TRO”) and order to show cause why a preliminary injunction should not issue against Defendants

6

U.S. Department of Homeland Security (“DHS”); Chad F. Wolf, in his purported official capacity as

7

Acting Secretary of the DHS; U.S. Citizenship and Immigration Services (“USCIS”); Kenneth T.

8

Cuccinelli, in his official capacity as the Senior Official Performing the Duties of the Director,

9

USCIS; U.S. Immigration and Customs Enforcement (“ICE”); Tony H. Pham, in his official capacity

10

as the Senior Official Performing the Duties of the Director of ICE; U.S. Customs and Border Pro-

11

tection (“CBP”); Mark A. Morgan, in his official capacity as Acting Commissioner of CBP; U.S.

12

Department of Justice (“DOJ”); William P. Barr, in his official capacity as U.S. Attorney General;

13

Executive Office for Immigration Review (“EOIR”); and James R. McHenry III, in his official ca-

14

pacity as Director of the EOIR (collectively “Defendants”).

15

Plaintiffs respectfully move the Court to enter a nationwide TRO and preliminary injunction

16

maintaining the status quo and enjoining Defendants from implementing or enforcing the rule titled

17

Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review,

18

85 Fed. Reg. 80274 (Dec. 11, 2020) (“the Rule”) and any related policies or procedures, including

19

the Policy Memorandum entitled Guidance Regarding New Regulations Governing Procedures For

20

Asylum and Withholding of Removal and Credible Fear Reviews issued by Defendants EOIR and

21

McHenry on December 11, 2020, pending final judicial resolution of this action. This motion is

22

based on this Motion, the accompanying Complaint for Declaratory and Injunctive Relief, the ac-

23

companying Memorandum of Points and Authorities, the accompanying proposed Order to Show

24

Cause and Temporary Restraining Order, the accompanying supporting declarations of Naomi A.

25

Igra (“Igra Dec.”), Adina Appelbaum (“CAIR Dec.”), Victoria Neilson (“CLINIC Dec.”), Katherine

26

Mahoney (“DSCS Dec.”), Etan Newman (“Pangea Dec.”), as well as the papers, evidence, and rec-

27

ords on file in this action, and any other written or oral evidence or argument presented at or before

28

the time this motion is heard by the Court.
1
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1

As set forth in the accompanying Memorandum of Points and Authorities, a temporary re-

2

straining order is necessary by 5:00 p.m. PT on January 10, 2021 to prevent immediate and irrepa-

3

rable harm to the Plaintiffs and the populations they serve. The Final Rule is scheduled to take effect

4

on January 11, 2021. Because Defendants set the final rule to take effect 30 days after publica-

5

tion—an unusually short period—Plaintiffs are unable to seek a preliminary injunction on this judi-

6

cial district’s ordinary schedule.

7

Accordingly, Plaintiffs seek an expedited briefing and hearing schedule that will permit a

8

TRO and preliminary injunction to preserve the status quo and prevent Defendants from implement-

9

ing or enforcing the Rule.

10

Plaintiffs’ counsel have consulted with Defendants’ counsel about this briefing schedule and

11

come to agreement, as described in Plaintiffs’ Unopposed Motion for an Order Entering Briefing

12

Schedule and Setting Hearing Date, filed along with this motion. The parties propose that Defend-

13

ants’ opposition and any amicus briefs be due by December 31, 2020 and that Plaintiffs’ reply and

14

Defendants’ sur-reply, if any, to the amicus briefs be due by January 5, 2021. The parties jointly re-

15

quest that this Court schedule a hearing on January 7, 2021.

16
17
18
19
20
21
22
23
24
25
26
27
28
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1

I.

INTRODUCTION
This action challenges a sweeping final rule issued by DHS and DOJ (collectively the “Agen-

2
3

cies”) that would prevent the vast majority of applicants from establishing their claims for asylum,

4

withholding of removal, and protection under the Convention Against Torture (“CAT”), Procedures

5

for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review, 1 85 Fed. Reg.

6

80274 (Dec. 11, 2020) (“the Rule”).2 The Rule so narrows the availability of asylum that the United

7

States will effectively cease to provide humanitarian protections required under the Refugee Act of

8

1980, Pub. L. No. 96-212, 94 Stat. 102 (“Refugee Act”). The Court should immediately enjoin the

9

Rule because it is unlawful under the Administrative Procedure Act (“APA”), it irreparably harms

10

Plaintiffs, and the balance of harms and public interest tip sharply in favor of an injunction.

11

II.

BACKGROUND

12

A.

13

The Refugee Act amended the Immigration and Nationality Act (“INA”), “to respond to the

The Refugee Act

14

urgent needs of persons subject to persecution in their homelands.” Pub. L. No. 96-212, 94 Stat. 102

15

§ 101(a). When it enacted the Refugee Act, “Congress sought to bring United States refugee law into

16

conformity with the 1967 . . . Protocol,” which in turn “incorporates the substantive provisions” of

17

the Refugee Convention. Barapind v. Reno, 225 F.3d 1100, 1106 (9th Cir. 2000). Congress codified

18

the Refugee Act “so that U.S. statutory law clearly reflects our legal obligations under international

19

agreements.” H.R. Rep. No. 96-608, at 18 (1979).

20

B.

21

Defendants published the Notice of Proposed Rulemaking (“NPRM”) for the Rule in June

22

The Rule

2020, with a 30 day comment period. 85 Fed. Reg. 36264 (June 15, 2020). The NPRM included

23
24
25
26
27
28

1

The Rule affects withholding of removal and protection under the CAT as well as asylum, but for
ease of reference, Plaintiffs’ references “asylum” may include all three forms of protection.
2
In addition to the Rule, Declaration of Naomi A. Igra (“Igra Dec.”), Ex. 1, Plaintiffs seek to enjoin
all agency action to implement the Rule, including through a related policy memorandum, Igra Dec.,
Ex. 3, and revisions to the Form I-589 Application for Asylum and for Withholding of Removal, Igra
Dec., Ex. 12, and the instructions for its use. See Complaint for Declaratory and Injunctive Relief
(“Comp.”) ¶¶ 1 n.2, 52-53.
1
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1

sweeping changes to almost every aspect of the asylum process.3 According to Defendants, the

2

NPRM aimed to “‘protect its own resources and citizens, while aiding those in true need of protec-

3

tion from harm.’” 85 Fed. Reg. 80274 (quoting 85 Fed. Reg. 36265).
Contrary to Defendants’ stated dual purpose, no proposal in the NPRM protected refugees.

4
5

Rather, the NPRM substantially narrowed asylum eligibility, erected procedural barriers to seeking

6

asylum, increased the evidentiary burden on asylum seekers, and removed procedural protections for

7

them. For example, provisions of the NPRM:

8

•

Redirect many refugees into proceedings that lack basic procedural protections4

9

•

Allow immigration judges to pretermit proceedings without holding an evidentiary
hearing, even for unrepresented asylum seekers5

10
11

•

Restrict the favorable evidence and authorities an immigration judge can consider6

12

•

Redefine statutory terms in ways that substantially narrow who may be a “refugee”7

13

•

Mandate denial of asylum in nearly all cases where the applicant spent more than 14
days in any country of transit, and in many other common circumstances8

14
15
16
17

Many of the changes seek to reverse longstanding precedents established to carry out the purpose of
the Refugee Act. See, e.g. Comp. ¶¶ 41-43, 85-89, 141-42, 186-193. Many changes also take the United
States out of compliance with U.S. and international law. See, e.g., Comp. ¶¶81-82, 124, 183, 208.
Despite the scope of the NPRM, the Agencies provided for just a 30-day comment period in

18
19
20

the midst of the COVID pandemic when many stakeholders faced unprecedented upheaval.9 Defendants ignored numerous requests to extend the comment period, see, e.g., Igra Dec., Ex. 4 at 7–9; Ex.

21
22
23
24
25
26
27
28

3

See generally Igra Dec., Ex. 2; Pangea Dec. ¶¶ 11, 52; DSCS Dec. ¶¶ 9, 76; CAIR Dec. ¶¶ 12, 45;
CLINIC Dec. ¶¶ 22, 68.
4
See, e.g. 85 Fed. at 36265-66 (placing applicants in asylum-and-withholding-only proceedings).
5
Id. at 36277.
6
See, e.g. id. at 36282 (barring evidence “promoting cultural stereotypes”).
7
See, e.g. id. at 36281 (listing “nonexhaustive situations,” including gender, where nexus will not
generally be found); id. at 36280–81 (defining “persecution” and enumerating six forms of harm that
will not constitute persecution); id. at 36282 (broadening definition of internal relocation); id. at 36285
(broadening applicability of firm resettlement bar).
8
See, e.g. id. at 36282–86 (describing “adverse factors”).
9
Pangea Dec. ¶10; DSCS Dec. ¶ 83; CAIR Dec. ¶12; CLINIC Dec. ¶ 22.
2
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1

5 at 2; Ex. 21 at 5–6. Notwithstanding these obstacles, the Agencies received nearly 88,000 com-

2

ments; many stated that the brief comment period hindered their ability to meaningfully comment.

3

85 Fed. Reg. 80373; see, e.g., Igra Dec., Ex. 4 at 8–9; Ex. 5 at 2; Ex. 11 at 11; Ex. 21 at 5–6.

4

The Agencies sent the final rule for review just three months after the NPRM was published.

5

Comp. ¶ 14. The Rule, essentially unchanged from the NPRM, failed to offer meaningful responses

6

to comments identifying serious problems. 85 Fed. Reg. 80274-76. For example, the Rule failed to

7

mention the letter filed by 22 state Attorneys General describing the impact of the Rule on states.

8

Igra Dec., Ex. 9. It did not include a complete economic impact analysis reflecting the data the At-

9

torneys General provided, see 85 Fed. Reg. 80377-78, or meaningfully assess the impact of the Rule

10

on small entities including legal service providers pursuant to the Regulatory Flexibility Act

11

(“RFA”). 85 Fed. Reg. 80378.

12

C.

13

The Rule aims to transform the asylum system at a time when Defendant Wolf leads DHS

The Purported Acting Secretary of DHS

14

without lawful authority. Wolf purportedly “reviewed and approved” the NPRM and the Rule as the

15

“Acting Secretary of DHS.” 85 Fed. Reg. 80381, 80385. He “delegated the authority to electroni-

16

cally sign” them to Chad Mizelle, the “Senior Official Performing the Duties of the General Counsel

17

for DHS.”10 85 Fed. Reg. 36290.
Numerous commenters objected that Wolf had no authority to take these actions under the

18
19

Homeland Security Act (“HSA”) or the Federal Vacancies Reform Act (“FVRA”).11 DHS responded

20

that Secretary Kirstjen Nielsen designated Kevin McAleenan as her successor before she resigned on

21

April 10, 2019, and McAleenan designated Wolf as his successor before he resigned on November

22

13, 2019. 85 Fed. Reg. 80381. That contradicts a conclusion of the Government Accountability Of-

23

fice (“GAO”), Igra Dec., Ex. 19, and every court to have considered the question. See Immigrant Le-

24

gal Res. Ctr. v. Wolf, Case No. 20-CV-05883-JSW, 2020 WL 5798269, at *8 (N.D. Cal. Sept. 29,

25
26
27
28

10

Mizelle is not lawfully serving as General Counsel of DHS. The position, which has been vacant
since September 2019, requires appointment by the President and Senate confirmation. 6 U.S.C. §
113(a)(1)(J). Mizelle was never nominated or confirmed. The FVRA does not allow officers in an
acting capacity where a position has been vacant for more than 210 days. 5 U.S.C. § 3346.
11
See, e.g., Igra Dec., Ex. 25 at 53-55; Ex. 29 at 13.
3
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1

2020) (“ILRC”); Casa de Md., Inc., v. Wolf, Civil Action No. 8:20-cv-02118-PX, –– F. Supp. 3d –––

2

, 2020 WL 5500165, at *20–*23 (D. Md. Sept. 11, 2020); Batalla Vidal v. Wolf, 16-CV-4756 (NGG)

3

(VMS), 2020 WL 6695076, at *9 (E.D.N.Y. Nov. 14, 2020).

4

DHS maintains “in the alternative” that Peter Gaynor would be the Acting Secretary if

5

McAleenan’s accession was unlawful. 12 85 Fed. Reg. 80382; Igra Dec., Ex. 15. On September 10,

6

2020—519 days after Secretary Nielsen resigned—the President nominated Wolf to be Secretary of

7

DHS. In DHS’s view, this nomination restarted the 210-day clock under the FVRA and made it pos-

8

sible for Gaynor to accede to the position of Acting DHS Secretary. Igra Dec., Ex. 14 (“Gaynor Or-

9

der”). That same day, Gaynor purported to simultaneously exercise authority as DHS Secretary to

10

revise the order of succession and also terminate his own authority so that Wolf was again in line to

11

assume the Acting Secretary role. Id. On September 17, 2020, Wolf purported to ratify his prior actions

12

as Acting Secretary. Igra Dec., Ex. 15.

13

DHS later disclosed that the Gaynor Order may have been executed before the President nom-

14

inated Wolf. See Igra Dec., Ex. 16. Although DHS maintains that Gaynor’s delegation was valid, id.,

15

on November 14, 2020, Gaynor repeated the exercise of terminating his authority and designating a

16

new order of succession, with Wolf first in line. See 85 Fed. Reg. 75223, at 75225 (Nov. 25, 2020);

17

Igra Dec., Ex. 17. Wolf issued a re-ratification which DHS published November 16, 2020. Id. Ex. 18.

18

III.

LEGAL STANDARD

19

A plaintiff seeking a preliminary injunction must establish that (1) he is likely to succeed on

20

the merits, (2) he is likely to suffer irreparable harm in the absence of preliminary relief, (3) the bal-

21

ance of equities tips in his favor, and (4) an injunction is in the public interest. E. Bay Sanctuary

22

Covenant v. Trump, 950 F.3d 1242, 1271 (9th Cir. 2020) (“EBSC II”). These factors operate on slid-

23

ing scale so an injunction may issue if “the likelihood of success is such that ‘serious questions go-

24

ing to the merits were raised and the balance of hardships tips sharply in [the requesting party’s] fa-

25

vor.’” All. for the Wild Rockies v. Cottrell, 623 F.3d 1127, 1132 (9th Cir. 2011).

26
12

27
28

DHS argues this even though Gaynor was not the Federal Emergency Management Agency Administrator at the time of Secretary Nielsen’s resignation. Chris Krebs, who recently resigned as Director
of Cybersecurity and Infrastructure, would have been next in the line of succession at that time. Igra
Dec., Ex. 19 at 8 n.11.
4
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IV.

ARGUMENT

2

A.

3

The APA requires a reviewing court to “hold unlawful and set aside agency action” that is

4

“arbitrary, capricious,” “not in accordance with law,” “contrary to constitutional right,” “in excess of

5

statutory jurisdiction, authority, or limitations, or short of statutory right,” or “without observance of

6

procedure required by law.” 5 U.S.C. § 706(2). The Rule is invalid on all of these grounds.

7

Plaintiffs are likely to succeed on the merits.

1.

The Rule should be set aside because Chad Wolf lacks valid authority.

8

The Rule asserts that Wolf is “validly acting as Secretary of Homeland Security” because he

9

succeeded McAleenan. 85 Fed. Reg. 80381. This assertion flies in the face of multiple federal court

10

decisions holding that McAleenan was never validly designated as Acting Secretary, and so could

11

not have validly designated Wolf as his successor.13

12

The Gaynor Order is ineffective for several reasons. DHS has not pointed to any authority

13

that would allow it “to take administrative action in the alternative” or “allow[] two different peo-

14

ple—Mr. Wolf and Administrator Gaynor—to simultaneously exercise the Secretary’s power.” Ba-

15

talla Vidal, 2020 WL 6695076, at *9. Also, DHS still has not noticed a vacancy as required under

16

the FVRA. Id.; Igra Dec. Ex. 22. If DHS had noticed the vacancy when Secretary Nielsen resigned,

17

Chris Krebs would have acceded to the position of DHS Secretary. Igra Dec., Ex. 19 at 8 n.11. And

18

“[e]ven if Administrator Gaynor should be Acting Secretary, DHS cannot recognize his authority

19

only for the sham purpose of abdicating his authority to DHS’s preferred choice, and only in the al-

20

ternative.” Batalla Vidal, 2020 WL 6695076, at *9. Moreover, Gaynor had no authority to designate

21

Wolf his successor because 6 U.S.C. § 113(g) only authorizes a Secretary of DHS to change the or-

22

der of succession.14 Nw. Immigrant Rights Project v. U.S. Citizenship & Immigr. Servs., No. CV 19-

23
24
25
26
27
28

13

See, e.g. ILRC, 2020 WL 5798269, at *8; Casa de Md., 2020 WL 5500165, at *23; Batalla Vidal,
2020 WL 6695076, at *9; see also La Clinica de la Raza v. Trump, Case No. 19-CV-04980-PJH, 2020
WL 6940934, at *14 (N.D. Cal. Nov. 25, 2020) (finding McAleenan not validly designated under
Neilsen’s April 10, 2019 designation); Bullock v. U.S. Bureau of Land Mgmt., No. 4:20-CV-00062BMM, 2020 WL 5746836 (D. Mont. Sept. 25, 2020) (“The President cannot shelter unconstitutional
‘temporary’ appointments for the duration of his presidency through a matryoshka doll of delegated
authorities.”).
14
6 U.S.C § 113(g) is simply an alternative “means” for designating someone to serve in an acting
capacity; that person still “serve[s] as an acting officer,” 5 U.S.C. § 3345(b), and is therefore subject
5
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1

3283 (RDM), 2020 WL 5995206, at *24 (D.D.C. Oct. 8, 2020) (“Because the Court holds that an

2

Acting Secretary may not amend the Department’s order of succession under § 113(g)(2), neither

3

appointment of Wolf was effective.”). Gaynor was also not eligible to act as DHS Secretary because

4

the office had been vacant for more than 210 days, which is the limit under the FVRA. 5 U.S.C. §

5

3345(a)(2). The Rule asserts that “Mr. Wolf’s nomination to the Senate would have restarted the

6

FVRA’s time limits,” 85 Fed. Reg. 80382, but the FVRA only allows a nomination to extend service

7

beyond 210 days for the person “serving . . . as described under section 3345” of the FVRA. 5

8

U.S.C. §3346. Mr. Gaynor was not actually serving in that role at the time of Wolf’s nomination.15

9

In all events, Mr. Wolf cannot serve as an acting official while his nomination is pending.

10

5 U.S.C. § 3345(b)(1)(B). Defendants have argued in other cases that 5 U.S.C. § 3345 does not apply

11

because Mr. Wolf assumed his position under 6 U.S.C. § 113(g). See, e.g. Nw. Immigrant Rights

12

Project, 2020 WL 5995206, at *24. But only the Senate-confirmed Secretary can designate a succes-

13

sor pursuant to that provision. Because Wolf has never properly been designated under 6 U.S.C. §

14

113(g), he is subject to the FVRA’s nomination bar. Id.

15

Defendants’ promulgation of the Rule absent lawful authority was “in excess of . . . author-

16

ity” and “not in accordance with law” under the APA. 5 U.S.C. § 706(2).16 As the Rule explains,

17

“the DHS and DOJ regulations are inextricably intertwined,” 85 Fed. Reg. 80286; the entire Rule

18

must therefore be set aside.

19
20

2.

The Rule’s evisceration of the asylum system is unlawful.

No provision of the INA gives the executive branch the authority to “rewrite the immigration

21
22
23
24
25
26
27
28

to the nomination bar. NLRB v. SW General, Inc., 137 S. Ct. 929, 941 (2017) (“Subsection (b)(1) addresses nominations generally, prohibiting any person who has been nominated to fill any vacant office from performing that office’s duties in an acting capacity.”) (emphasis in original). Moreover, 5
U.S.C. § 3345(b)(2) specifically identifies exceptions to the nomination bar; none apply here.
15
The clock is “toll[ed]” for a person already serving during a nomination but only “reject[ion],
withdraw[al], or return[]” “starts a new . . . clock.” NLRB, 137 S. Ct. at 936.
16
Moreover, “action[s] taken by a person who [was] not acting under section 3345, 3346 or 3347,” of
the FVRA have “no force or effect” and “may not be ratified.” 5 U.S.C. §§ 3348(d)(1), (2). An “action”
includes an “agency action.” 5 U.S.C. § 3348(a)(1). And even if ratification were permitted, Mr. Wolf
cannot ratify his own actions because he is not a Senate-confirmed officer. Cf. Guedes v. ATF, 920
F.3d 1, 16 (D.C. Cir. 2019), judgment entered, 762 F. App’x 7 (D.C. Cir. 2019), and cert. denied, 140
S. Ct. 789 (2020) (permitting ratification “only because it was undertaken” by a Senate-confirmed
officer whose “authority to act” the plaintiff did not challenge).
6
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1

laws.” E. Bay Sanctuary Covenant v. Trump, 932 F.3d 742, 774 (9th Cir. 2018) (“EBSC I”). Funda-

2

mentally, the Rule cannot stand because it is “contrary to the asylum statute and contravene[s] clear

3

congressional intent to give effect to our international treaty obligations.” E. Bay Sanctuary Cove-

4

nant v. Barr, 964 F.3d 832, 855 (9th Cir. 2020) (“EBSC III”). “[I]f one thing is clear from the . . . en-

5

tire 1980 [Refugee] Act, it is that one of Congress’ primary purposes was to bring United States ref-

6

ugee law into conformance with the 1967 United Nation Protocol Relating to the Status of Refugees,

7

to which the United States acceded in 1968.” INS v. Cardoza-Fonseca, 480 U.S. 421, 436–37 (1987)

8

(citations omitted). Yet the Rule improperly attempts to rewrite the asylum statute in direct contra-

9

vention of the international obligations incorporated into U.S. law.17 As just one example, the Rule

10

changes the firm resettlement bar to asylum eligibility such that a person with no chance of obtaining

11

permanent legal status in a third country would nonetheless be deemed “firmly resettled” in that

12

country and therefore ineligible for asylum. 85 Fed. Reg. 80364. The Agencies recognize that this

13

interpretation cannot be reconciled with the Refugee Convention or 1967 Protocol, 85 Fed. Reg.

14

80364, which bind the United States, yet chose to adopt the change anyway. Because Congress en-

15

acted the Refugee Act to align the United States with international standards, Defendants’ unrea-

16

soned decision to reject those standards usurps legislative power and exceeds the permissible scope

17

of delegated authority.18
The sheer breadth of the Rule exposes it as an unlawful attempt at wholesale revision of the

18
19

asylum laws. Notably, the Ninth Circuit considered the effect of the Administration’s last transit

20

ban19 “staggering” for its impact on more than 70,000 people a year. EBSC II, 950 F.3d at 1260. For

21

most applicants, the Rule effectively reinstitutes the transit ban, 85 Fed. Reg. 80387; Igra Dec., Ex.

22
23
24
25
26
27
28

17

See, e.g. Comp. ¶¶81–82, 124, 183, 208; see also Igra Dec., Ex. 4 at 67–68; Ex. 5 at 16–17; Ex. 7
at 5–7; Ex. 23 at 6-9, 17–19.
18
See Arizona v. United States, 567 U.S. 387, 409 (2012) (“Policies pertaining to the entry of [noncitizens] . . . [is left] exclusively to Congress.”) (citation omitted). A.L.A. Schechter Poultry Corp. v.
United States, 295 U.S. 495, 529 (1935) (“Congress is not permitted to abdicate or to transfer to others
the essential legislative functions with which it is thus vested.”); Zadvydas v. Davis, 533 U.S. 678, 689
(2001) (courts “read significant limitations into . . . immigration statutes in order to avoid their constitutional invalidation.”).
19
“Transit ban” refers to the rules at issue in EBSC, III, which barred asylum applicants based on
“countries through which the noncitizen transited en route to the United States.” 964 F.3d at 847.
7
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24 at 14, and it also effects dozens of other fundamental changes to asylum law, including the re-

2

definition of nearly every term that establishes who is a “refugee.” 85 Fed. Reg. 80394-95; Igra

3

Dec., Exs. 4-11, 20-21, 23-27, 29. Defendants are not free to force such tectonic shifts in asylum law

4

without clear direction from Congress.20
The Rule as a whole is also arbitrary and capricious. Reasonable agency action “ordinarily

5
6

requires paying attention to the advantages and disadvantages of agency decisions.” Michigan v.

7

E.P.A, 576 U.S. 743, 753 (2015). The Rule does not meet this standard. Defendants contend that the

8

Rule will help “maintain a streamlined and efficient adjudication process,” 85 Fed. Reg. 80371, yet

9

they made no attempt to show how this “efficient” process will still protect asylum seekers con-

10

sistent with the Refugee Act. See EBSC III, 964 F.3d at 850 (finding agency regulations must be

11

“consistent with the core regulatory purpose” of asylum, to “protect refugees with nowhere to turn”).

12

It clearly will not. Nor did they quantify the harm that would result from the cumulative effect of all

13

the Rule’s restrictions on the availability of asylum.21 Instead, Defendants waved off commenters

14

who emphasized the risks to refoulement22 by suggesting that the United States satisfies its interna-

15

tional obligations with “withholding of removal and CAT protection.” 85 Fed. Reg. 80287. But these

16

are not adequate alternatives to asylum. The burden of proof for withholding of removal or CAT

17

protection is higher than for asylum, EBSC II, 950 F.3d at 1277, and asylum affords greater benefits,

18

including a pathway to citizenship and family reunification. Id.
Finally, when a rule departs from the agency’s previous position, the agency must offer “a

19
20

reasoned explanation . . . for disregarding facts and circumstances that underlay or were engendered

21

by the prior policy.” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515-16 (2009); see also

22

20

23
24
25
26
27
28

Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 121 (2000) (“[T]he
court must be guided to a degree by common sense as to the manner in which Congress is likely to
delegate a policy decision of such economic and political magnitude to an administrative agency.”);
Util. Air. Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (Congress speaks clearly when it intends to
delegate power to make “decisions of vast economic and political significance”) (citation and internal
quotation marks omitted).
21
Pub. Citizen v. Fed. Motor Carrier Safety Admin, 374 F.3d 1209, 1219 (D.C. Cir. 2004) (“[T]he
mere fact that the magnitude of [an effect] is uncertain is no justification for disregarding the effect
entirely.”).
22
Refoulement “occurs when a government returns [noncitizens] to a country where their lives or
liberty will be threatened on account of race, religion, nationality, membership of a particular social
group, or political opinion.” Innovation Law Lab v. Wolf, 951 F.3d 1073, 1087–88 (9th Cir. 2020).
8
PLS.’ MOTION FOR PI, TRO & OSC, CASE NO. 3:20-cv-09253-JD

Case 3:20-cv-09253-JD Document 27 Filed 12/23/20 Page 19 of 32

1

California by & through Becerra v. U.S. Dep't of the Interior, 381 F. Supp. 3d 1153, 1166-68 (N.D.

2

Cal. 2019) (agency must “explain the inconsistencies between its prior findings . . . and its deci-

3

sion”). The agency must “be cognizant that longstanding policies may have engendered serious reli-

4

ance interests that must be taken in to account.” DHS v. Regents of the Univ. of Ca., 140 S. Ct. 1891,

5

1913 (2020) (citations omitted). The Rule utterly fails this test. Before overhauling the asylum sys-

6

tem, overruling precedential decisions, and rescinding regulations, Defendants were required to give

7

a reasoned explanation, and consider reliance interests and the detrimental impact on small entities

8

like Plaintiffs. They did not. 85 Fed. Reg. 80377-78, 80384. This too renders the Rule invalid under

9

the APA.

10

3.

Core components of the Rule illustrate that it is unlawful.

11

While Plaintiffs cannot in a single 20-page motion fully explain all of the ways in which the

12

Rule’s many changes violate the APA, a few examples demonstrate that the core provisions of the

13

Rule are contrary to law and arbitrary and capricious. Taken together, the Rule’s provisions would

14

effectively eliminate the possibility of asylum for the vast majority of applicants.
a.

15

Unlawful expansion of the firm resettlement bar

16

The Rule dramatically expands the firm resettlement bar far beyond the statutory language

17

without a reasoned explanation. Comp. ¶¶ 130-146. Under 8 U.S.C. § 1158(b)(2)(A)(vi), an individual

18

who was “firmly resettled” elsewhere is ineligible for asylum in this country. Permanency is key to

19

the analysis. Camposeco–Montejo v. Ashcroft, 384 F.3d 814, 820–21 (9th Cir. 2004) (petitioner had

20

not firmly resettled despite living in Mexico for sixteen years because he was never offered perma-

21

nent status and his movements were restricted).23

22

Contrary to the statutory language and established precedent, the Rule redefines “firm reset-

23

tlement” to include an individual who “could have applied for and obtained any non-permanent but

24

indefinitely renewable legal immigration status in that county.” 85 Fed. Reg. 80388. That change

25

means the bar could apply to a person who passes through a third county even if she has no pathway

26
23

27
28

See also Mengstu v. Holder, 560 F.3d 1055, 1059 (9th Cir. 2009) (similar, where plaintiff was never
offered citizenship or permanent residence in Sudan despite residing there two years); Sall v. Gonzales,
437 F.3d 229, 235 (2d Cir. 2006) (question is whether person enjoyed the same legal rights “that
permanently settled persons can expect to have”).
9
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1

to permanent status there. Applying the bar to those whose presence in another country is not perma-

2

nent conflicts with the plain language of the statute, which applies only to “firm” resettlement.

3

The Rule justifies expansion of the firm resettlement bar by asserting that there has been an

4

“increased availability of resettlement opportunities,” but does not provide evidentiary support. 85

5

Fed. Reg. 80282–83. In a lengthy footnote, the Rule intimates that firm resettlement may be availa-

6

ble in Mexico. 85 Fed. Reg. 80282–83 n.10. Yet the sources cited in the footnote document increases

7

in the filing of claims for asylum in Mexico, not increases in the rate or number of asylum grants.

8

See id. Also, numerous reports have documented the threats to the lives of asylum seekers in Mexico

9

awaiting adjudication of their claims. Igra Dec., Ex. 4 at 55–58; Ex. 5 at 10–11; Ex. 6 at 13–14; Ex.

10
11

29 at 49–50. The Rule fails to consider these serious problems.
Finally, the Rule cites a need for clarity in the firm resettlement analysis, 85 Fed. Reg.

12

80363, but does not explain why the solution to that purported problem is a wholesale departure

13

from the existing definition and exceptions. Nor do the Agencies explain how the dramatic step of

14

eliminating the exceptions in current 8 C.F.R. § 208.15(a) and (b) and 8 C.F.R. § 1208.15(a) and (b)

15

including where an individual is unable to live safely or freely in the third country even if they had

16

“firm” status—is the appropriate solution for the “confusion,” as opposed to a more clear explana-

17

tion of what the statute actually requires.

18
19

b.

Purported “discretionary factors”

The Rule establishes nine “adverse factors” whereby the Attorney General “will not favora-

20

bly exercise discretion” to grant asylum in nine enumerated scenarios, absent “extraordinary circum-

21

stances” or in “cases in which [a noncitizen], by clear and convincing evidence, demonstrates that”

22

denial would result in “exceptional and extremely unusual hardship” to the applicant. 85 Fed. Reg.

23

80387-88; Comp. ¶¶ 85-129. The Rule suggests extraordinary circumstances could be “those involv-

24

ing national security or foreign policy considerations.” 85 Fed. Reg. 80388. By definition, the “ex-

25

traordinary circumstances” requirement means that the vast majority of applicants will be barred by

26

these so-called discretionary factors. Even a showing of extraordinary circumstances will not auto-

27

matically “warrant a favorable exercise of discretion.” Id.

28
10
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This provision is a dramatic and arbitrary reversal of precedent, inconsistent with the Refu-

2

gee Act, and ignores the substantial reliance interests at stake. Forty years ago, Matter of Pula held,

3

consistent with the INA and international law, that a showing of past persecution or a strong likeli-

4

hood of future persecution should outweigh all but the most egregious factors and lead to a discre-

5

tionary grant of asylum. Matter of Pula, 19 I. & N. Dec. 467, 474 (BIA 1987). The Rule provides no

6

adequate basis for upending the presumption.

7
8
9

Moreover, many of the “adverse discretionary factors” are inconsistent with the text of the
INA. For example:
•

The Rule mandates two “adverse discretionary factors” against an applicant who traveled through more than one country or spent more than 14 days in another country
before arriving in the United States, unless narrow exceptions apply. 85 Fed Reg.
80387–88. This provision disregards precedent finding similar third-country transit
bars unlawful and concluding that “the failure to apply for asylum in a country
through which [a noncitizen] has traveled has no bearing on the validity of [a noncitizen’s] claim for asylum in the United States.” EBSC III, 964 F.3d at 852.

•

The Rule mandates an “adverse discretionary factor” against an applicant who was
convicted of a crime even where the criminal conviction was subsequently reversed,
vacated, expunged, or modified. 85 Fed Reg 80388. That is contrary to law because
the INA includes only narrow ineligibility grounds where an applicant, “having been
convicted by a final judgment of a particularly serious crime, constitutes a danger to
the community of the United States.” 8 U.S.C. § 1158(b)(2)(A)(ii) (emphasis added).
There is no basis for a de facto bar based on a criminal conviction that has been reversed or modified. See Pangea Legal Servs. v. U.S. Dept. of Homeland Sec., Case
No. 20-CV-07721-SI, 2020 WL 6802474, at *14–*15 (N.D. Cal. Nov. 19, 2020)
(finding similar rule provision contrary to statute and arbitrary and capricious).

•

The Rule mandates an “adverse discretionary factor” based on the filing of a motion
to reopen more than a year after changed country conditions occur. This provision
conflicts with the INA, which provides that “there is no time limit on the filing of a
motion to reopen if the basis of the motion is to apply for relief under sections 208 or
241(b)(3) of this title and is based on changed country conditions . . . .” INA
§ 240(c)(7)(C)(ii); .8 U.S.C. § 1229a(c)(7)(C)(ii).

•

The Rule mandates an “adverse discretionary factor” against an applicant who “accrued more than one year of unlawful presence” in the United States before applying
for asylum. 85 Fed. Reg. 80397. This bar is not in accordance with the INA, which
recognizes exceptions to the one-year statute of limitations for asylum claims. See
8 U.S.C. §§ 1158(a)(2)(B), (D).

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

11
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1

The Agencies’ narrow view of what constitutes “extraordinary circumstances” render these

2

and other purported “discretionary factors” insurmountable barriers for the vast majority of asylum

3

applicants. Pangea Dec. ¶¶ 28-31; DSCS Dec. ¶¶ 55-62; CAIR Dec. ¶¶ 30-35; CLINIC Dec. ¶ 42. The

4

Agencies assert these changes will increase efficiency.24 But efficiently denying asylum applications

5

to vast swaths of people who have qualified under the statutory scheme and forcibly returning them to

6

persecution or torture is not a valid purpose consistent with the INA. Moreover, the Agencies have not

7

considered any alternatives or consider whether the Rule “visit[s] substantial hardship on those the

8

agency claims to protect.” Casa de Md., 2020 WL 5500165, at *29. They simply assert that withhold-

9

ing of removal and CAT might still apply, without acknowledging the changes the Rule makes affect-

10

ing eligibility for those protections. Moreover, asylum, withholding of removal, and CAT protection

11

are not equivalent. See supra at 8–9. EBSC II, 950 F.3d at 1277. It is arbitrary and capricious to treat

12

withholding and CAT as equivalent despite the critical differences for applicants.
c.

13

Pretermission

14

The Rule’s pretermission provision is also contrary to law and arbitrary and capricious. It re-

15

quires immigration judges to pretermit and deny asylum, withholding of removal, and protection un-

16

der CAT at any point, without a hearing, if the applicant “has not established a prima facie claim for

17

relief.” 85 Fed. Reg. 80397. Pretermission conflicts with the plain language of 8 U.S.C.

18

§ 1229a(b)(1), which provides that “[a]n immigration judge shall conduct proceedings for deciding

19

the admissibility or deportability” of a non-citizen. § 1229a(a)(1) (emphasis added). The statute pro-

20

vides that proceedings may take place in person, through video conference, or through telephone

21

conference by consent. Id. §§ 1229a(b)(2)(A)(i)–(iv). Immigration judges “shall administer oaths,

22

receive evidence, and interrogate, examine, and cross-examine the [applicant] and any witnesses.”

23

Id. § 1229a(b)(1). At the proceeding, the non-citizen, among other rights, “shall have a reasonable

24

opportunity to examine the evidence against [her], to present evidence on [her] own behalf, and to

25

cross-examine witnesses . . . .” Id. § 1229a(c)(4).25

26
24

27
28

See, e.g., 85 Fed. Reg. 80342, 80351.
Current regulations and BIA precedent also require an evidentiary hearing before adjudication of
applications for protection. See 8 C.F.R. § 1240.1(c), 1240.11(c)(3)(iii); Matter of Fefe, 20 I. & N.
Dec. 116 (BIA 1989).
25
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This unambiguous statutory language requiring a hearing during which an applicant is enti-

1
2

tled to testify, present evidence, and conduct cross-examination would be rendered a nullity if an im-

3

migration judge could declare an application meritless before conducting the type of proceeding re-

4

quired by 8 U.S.C. § 1229a. The Agencies cannot introduce procedures that override clear statutory

5

language setting forth the minimum process required before an immigration judge can deny a claim.

6

The Rule also fails to address an important aspect of the problem—the harm to pro se appli-

7

cants with limited resources or limited English proficiency. Cf. EBSC III, 964 F.3d at 849 (finding

8

agencies acted arbitrarily and capriciously in failing to consider effect of rule on minors); State

9

Farm, 463 U.S. at 43.26 These applicants will face significant challenges if they are forced to defend

10

their prima facie eligibility in written English, with no description of the deficiencies in their appli-

11

cations and with no opportunity to testify and respond to the immigration judge’s questioning.27 And

12

a ten-day response period is inadequate for an applicant, especially a detained applicant, to gather

13

any necessary evidence and prepare a written brief that may also need to be translated.
The Rule’s purported justifications for the pretermission provision only expose the serious

14
15

problems that the Agencies failed to consider. For example, the Agencies liken the pretermission

16

provision to summary judgment in civil litigation. 85 Fed. Reg. 80307. But civil litigants are entitled

17

to conduct discovery before a court may enter summary judgment, and Fed. R. Civ. P. 56(d) enables

18

a litigant to obtain additional time to gather evidence before being required to defend against sum-

19

mary judgment.28 In contrast, there are no provisions in the Rule that ensure applicants receive a full

20

and fair opportunity to present their case before an immigration judge orders pretermission, only the

21

patently inadequate ten-day notice requirement.

22
23
24
25
26
27
28

26

See e.g., Igra Dec., Ex. 4 at 15-18; Ex. 5 at 4-6; Ex. 6 at 4-7; Ex. 7 at 37.
Jacinto v. INS, 208 F.3d 725, 732–33 (9th Cir. 2000) (“immigration judges are obligated to fully
develop the record in those circumstances where applicants appear without counsel”). The UNHCR
Handbook on Procedures and Criteria for Determining Refugee Status (1979, Rev’d 1992) similarly
places a burden to ascertain and evaluate relevant facts in part on the examiner: “[I]n some cases, it
may be for the examiner to use all the means at his disposal to produce the necessary evidence in
support of the application.” Id. ¶ 196, https://tinyurl.com/yazjzmdk (as accessed Dec. 23, 2020).
28
Similar procedural protections exist for a summary judgment proceeding before an administrative
law judge, including a requirement of a hearing if there is a material issue of fact. 28 C.F.R. § 68.38(e).
27
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The pretermission provision is another dramatic change in agency policy without an adequate

1
2

explanation. At best, Defendants rely on cases that do not support their rulemaking.29 Moreover, the

3

Agencies made no attempt to quantify how pretermission would impact asylum seekers, or address

4

how pretermission intersects with other rules to cut off relief before applicants have an opportunity

5

to be heard. Igra Dec., Ex. 4 at 7; Casa de Md., 2020 WL 5500165, at *26 (finding agency action ar-

6

bitrary and capricious where agency failed to address interaction of separately proposed rules).30

7

Each of these defects violations the APA.

8

d.

Redefinition of “Frivolousness”

The Rule arbitrarily expands the grounds on which an asylum application can be deemed

9
10

frivolous despite the grave consequences for asylum seekers. Comp. ¶¶ 165-185. An applicant who

11

“knowingly” makes a frivolous application for asylum is forever barred from receiving any immigra-

12

tion benefit under the INA, provided the applicant has received notice of the consequences of filing a

13

frivolous application. 8 U.S.C. § 1158(d)(6). While the INA does not define the terms “knowingly”

14

or “frivolous,” the Agencies previously gave a narrow construction to § 208(d)(6), requiring deliber-

15

ate fabrication of material elements. 8 C.F.R. §§ 208.20, 1208.20. That narrow construction recog-

16

nized the severe consequences of a frivolousness finding. Likewise, existing law requires that an ap-

17

plicant receive notice and an opportunity to address discrepancies or implausible aspects of her claim

18

before an immigration judge can make a frivolousness determination and deny asylum. See, e.g.,

19

Matter of Y-L-, 24 I. & N. Dec. 151, 158 (BIA 2007); 8 C.F.R. § 1208.20 (current).
The Rule expands the grounds on which an asylum application can be deemed frivolous31

20
21

and provides that the notice requirement is satisfied by the English written warning on Form I-589.

22

29

23
24
25
26
27
28

The Rule cites an unpublished decision, Zhu v. Gonzalez, 218 F. App’x 21 (2d Cir. 2007), but there
the immigration judge pretermitted the case after giving the applicant 30 days to submit a brief addressing specifically identified deficiencies in his case, which the applicant failed to do. Id. at 23. INS
v. Abudu, 485 U.S. 94 (1988), explicitly declined to address “what constitutes a prima facie case for
establishing eligibility for asylum” and discussed only the proper standards of review for circuit courts
addressing a BIA denial of a motion to reopen. 485 U.S. at 104. Several commenters objected that the
NPRM relied selectively and misleadingly on these authorities, Igra Dec., Ex. 25 at 19, 22–23; Ex. 26
at 8–9; Ex. 27 at 17, but Defendants continued to rely on them.
30
See also fn. 35, infra.
31
For applications filed on or after January 11, 2021, an immigration judge may deem an application
frivolous without additional notice if she finds that the application (1) contains a fabricated material
element, (2) is premised upon false or fabricated evidence unless the application would have been
14
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1

85 Fed. Reg. 80300. The Rule would allow an immigration judge to make a frivolousness determina-

2

tion and deny asylum without notice or an evidentiary proceeding. For these reasons, it exceeds stat-

3

utory authority and is contrary to law under the same provisions of the INA that make pretermission

4

unlawful.

5

Defendants attempt to justify the change on the ground that the current framework has not

6

“been successful in preventing the filing of frivolous applications.” 85 Fed. Reg. 80301. But they

7

provide no reasoned basis for that assertion. They also failed to adequately weigh the harmful impact

8

of including applications that are “foreclosed by applicable law” within the definition of “frivolous”

9

applications. As commenters observed, the chilling effect of these provisions will deter applicants

10

from bringing meritorious claims, including those based on good-faith arguments that may seek to

11

clarify, overturn, or limit an unfavorable precedent.32 It will also be particularly harsh for pro se ap-

12

plicants who are poorly positioned to evaluate whether their claim is foreclosed by precedent.33 De-

13

fendants suggest that this is not a serious problem because an overwhelming majority of applicants

14

are represented. 85 Fed. Reg. 80299. But their calculation is wrong.34 And even if a majority of ap-

15

plicants are represented, the Agencies must still weigh the risk that pro se applicants will be returned

16

to persecution under the new definition. See Michigan v. E.P.A, 576 U.S. at 753 (agencies must

17

“pay[] attention to the advantages and disadvantages” of their decisions).

18

The Agencies assert that because the overall number of asylum applications has increased,

19

there has “almost certainly” been an increase in frivolous applications. 85 Fed. Reg. 80301. This is

20

pure speculation. See ILRC, 2020 WL 5798269, at *13 (finding rule arbitrary and capricious where

21

agency speculated based on minimal data and failed to consider important aspects of the problem).

22

Defendants have failed to balance this speculative harm against the grave consequence of a frivo-

23

lousness finding, which results in permanent ineligibility and risks refoulement.

24

4.

Defendants did not satisfy basic procedural requirements of the APA.

25
26
27
28

granted without that evidence, (3) was filed without regard to the merits of the claim, or (4) is clearly
foreclosed by applicable law. 8 C.F.R. §§ 208.20(c)(1)–(4) (proposed), 1208.20(c)(1)–(4) (proposed).
32
See, e.g., Igra Dec., Ex. 4 at 87–88; Ex. 11 at 4; Ex. 23 at 17.
33
See, e.g., Igra Dec., Ex. 4 at 86–88; Ex. 6 at 3; Ex. 11 at 4; Ex. 13 at 32–33; Ex. 23 at 16.
34
See, e.g., Igra Dec., Ex. 4 at 16.
15
PLS.’ MOTION FOR PI, TRO & OSC, CASE NO. 3:20-cv-09253-JD

Case 3:20-cv-09253-JD Document 27 Filed 12/23/20 Page 26 of 32

1

The Rule was also issued “without observance of procedure required by law” in violation of

2

the APA. 5 U.S.C. § 706(2). Defendants rushed through the rulemaking process without regard for the

3

basic principles of administrative procedure. In light of the number of “serious violations” of the APA,

4

vacatur of the Rule is warranted. Becerra, 381 F. Supp. 3d at 1178–79.

5

As an initial matter, the Agencies pushed through the NPRM and the Rule under Defendant

6

Wolf even though courts have concluded that he lacks authority to promulgate regulations. Defendants

7

stated that they “disagree” with that conclusion, id. at 80382, n.90, but that disagreement does not

8

justify promulgating the Rule without lawful authority. And Defendants apparently failed to consider

9

a reasonable alternative: that they wait until the Senate acts upon Wolf’s nomination.

10

The notice period was also deficient. “The purpose of the notice and comment requirement is

11

to provide for meaningful public participation in the rule-making process.” Idaho Farm Bureau Fed-

12

eral v. Babbitt, 58 F.3d 1392, 1404 (9th Cir. 1995). To that end, most rules “should include a comment

13

period of not less than 60 days.” Exec. Order 12866, 58 Fed. Reg. 51735 (Oct. 4, 1993). See also Exec.

14

Order 13563, 76 Fed. Reg. 3821 (Jan. 21, 2011) (same). The NPRM made sweeping changes to well-

15

established asylum law, and was over 160 pages long with more than 60 pages of proposed regulations

16

with dense, technical language. The Agencies offered no explanation for why they only allowed 30

17

days for comment. 85 Fed. Reg.at 80373. Nor did they acknowledge the problems they created for

18

commenters by engaging in staggered rulemaking.35 A 30-day comment period would have been in-

19

sufficient in any case, but it was wholly insufficient for a comment period conducted over a federal

20

holiday and during a pandemic.36 See Becerra, 381 F. Supp. 3d at 1176–77 (observing that at least one

21
22
23
24
25
26
27
28

35

CLINIC Dec. ¶ 22; Igra Dec., Ex. 4 at 7; Casa de Md., 2020 WL 5500165, at *26 (agency failed to
address interplay of rules and adverse impact of rules in combination). Another rule proposed after the
comment period for the Rule closed and published as a final rule on December 16, 2020, establishes a
15-day filing deadline for asylum applicant in asylum-and-withholding only-proceedings (a new procedure set up by the Rule in this case). Comp. ¶ 78. Staggered rulemaking prevented a consideration
of the combined effect of these rules. Id. ¶¶ 153, 161.
36
Many commenters noted the challenges posed by the ongoing COVID-19 pandemic in timely submitting comments. Igra Dec., Ex. 4 at 8-9; Ex. 5 at 2. The Agencies refusal to extend the comment
period in light of these extraordinary circumstances was contrary to the prevailing approach. Even the
U.S. Supreme Court extended filing deadlines in light of COVID. https://www.supremecourt.gov/orders/courtorders/031920zr_d1o3.pdf (extending the deadline to file any petition for writ of certiorari
to 150 days in light of COVID).
16
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1

circuit has recognized that 90 days is “usual” time allotted for comment period and that 30-day com-

2

ment period at issue failed to provide meaningful opportunity to comment).

3

The Agencies took just three months to consider over 88,000 comments before forwarding the

4

Rule to the Office of Information and Regulatory Affairs for review. Such a speedy process could not

5

have allowed time for serious consideration of commenters’ concerns. As one indication of the hasty

6

process, the Rule does not mention the letter submitted by the Attorneys General of 22 States, nor does

7

it address the economic impact of the Rule that the letter describes. Igra Dec., Ex. 9. Specifically, the

8

State Attorneys General identified harm to state economies and referenced a draft 2017 report by the

9

U.S. Department of Health and Human Services that concluded that refugees, including asylees, con-

10

tributed $63 billion more in tax revenues than they cost in public benefits over the past decade. Id.

11

Defendants’ failure to consider this “important aspect of the problem.” State Farm, 463 U.S.

12

at 43, resulted in the Agencies failing to meet other procedural requirements too. “Major rules” must

13

be published at least 60 days before their effective date. 5 U.S.C. § 801(a)(3). Defendants claimed this

14

was not a “major rule,” because they did not think it had an annual effect on the economy of $100

15

million or more. 85 Fed. Reg. 80383. But the Agencies estimated an annual economic impact of more

16

than $70 million just for the time and cost of completing the expanded I-589 Form. Igra Dec., Ex. 28

17

at 1-2. If the changes to the form result in an annual cost of more than $70 million, the additional

18

impact commenters identified surely should have resulted in a finding that this was as “major rule,”

19

requiring at least a 60-day effective date.

20

The Agencies likewise failed to analyze the effect of the Rule on “small entities,” as required

21

by the RFA. 5 U.S.C. §§ 603-604. The Agencies asserted that the Rule would not have a significant

22

impact on small entities because the Rule applies to individual asylum applicants. 85 Fed. Reg. 80378.

23

But courts have held that rules such as this one irreparably harm legal service providers.37 Moreover,

24

8 C.F.R. § 1003.61 requires EOIR to maintain a list of Pro Bono Legal Service Providers that is pro-

25

vided to asylum applicants.38 And the Agencies acknowledge that the new form “increases the time

26
27

37

EBSC III, 964 F.3d at 854; EBSC II, 950 F.3d at 1280.
The EOIR List of Pro Bono Legal Service Providers includes CAIR Coalition and CLINIC affiliate
Catholic Charities of the East Bay in Oakland, California. CAIR Dec.¶ 3; CLINIC Dec. ¶ 6.

38

28
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1

and cost burdens for . . . legal services providers.” Igra Dec., Ex. 28 at 6-8. By taking an unreasonably

2

narrow view of who is affected by the Rule, the Agencies failed to undertake the required regulatory

3

flexibility analysis. For this reason too, the Rule should be set aside. 5 U.S.C. § 706(2)(D).

4

B.

The Rule will irreparably harm Plaintiffs and the people they serve.

5

The Rule is scheduled to take effect on January 11, 2021. Plaintiffs are already suffering irrep-

6

arable harm because they have been forced to “divert resources away from [their] core programs to

7

address the new policy.” EBSC II, 950 F.3d at 1280. Unless the Rule is enjoined, Plaintiffs will be

8

compelled to devote even greater resources to analyzing and interpreting the Rule,39 completely re-

9

writing existing trainings materials and forms,40 creating new materials and resources,41 and retraining

10

thousands of practitioners, who not only represent clients but also advise other attorneys in affiliate

11

groups.42 The Rule will also require Plaintiffs to expend significantly more resources on each individ-

12

ual case43 and force Plaintiffs to move each case far more rapidly in order to avoid pretermission, at

13

great expense to both staff and clients many of whom are traumatized and unable to recount all of the

14

details of their harm so quickly.44 The Rule will compel Plaintiffs to completely change their intake

15

procedures and spend significant time and resources updating intake forms and databases.45 The Rule

16

will also require Plaintiffs to submit multiple applications for families rather than one application with

17

children and family members receiving asylum protection derivatively46 and will force Plaintiffs to

18

hire staff or retain experts in almost every case in areas of law, like tax laws implicated by the Rule,

19

unfamiliar to Plaintiffs.47

20
21
22
23

39

Pangea Dec. ¶ 53; DSCS Dec. ¶ 84; CAIR Dec. ¶ 12; CLINIC Dec. ¶¶ 22, 23, 73.
Pangea Dec. ¶¶ 11, 52; DSCS Dec. ¶ 84; CAIR Dec. ¶ 51; CLINIC Dec. ¶¶ 12, 24, 28, 30, 31, 73.
41
CLINIC Dec. at ¶¶ 23, 27, 31; Pangea Dec. ¶ 54.
42
Pangea Dec. ¶ 53; DSCS Dec. ¶ 84; CAIR Dec. at ¶¶ 45, 48; CLINIC Dec. ¶ 27, 67.
43
Pangea Dec. ¶¶ 47, 49-50; DSCS Dec. ¶¶ 17, 77-78; CAIR Dec. ¶¶ 37-44; CLINIC Dec. ¶¶ 67-68.
44
CAIR Dec. ¶ 15; Pangea Dec. ¶ 47; DSCS Dec. ¶ 78.
45
Pangea Dec. ¶¶ 46-47; DSCS Dec. at ¶¶ 17, 83; CAIR Dec. at ¶¶ 46-49;
46
Pangea Dec. ¶ 51; DSCS Dec ¶ 82; CLINIC Dec. ¶ 71.
47
Pangea Dec. ¶50; DSCS Dec. ¶ 61; CAIR Dec. ¶ 35; CLINIC Dec. ¶ 62.
40

24
25
26
27
28
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1

All Plaintiffs expended significant time to comment on the rule in the incredibly short 30-day

2

window.48 Some are redirecting their resources and rushing to get asylum applications submitted in

3

advance of the Rule’s effective date.49 And given the complete sea-change in the law, Plaintiffs are

4

already having to alter their processes and expend resources in advance of the deadline.50 Some of

5

Plaintiff CLINIC’s affiliates will no longer be able to take asylum cases due to the increased costs

6

imposed by the Rule.51

7

The Rule will also cause “ongoing harms to [Plaintiffs’] organizational missions,” EBSC III,

8

964 F.3d at 854, to support and provide legal services to as many low income and vulnerable nonciti-

9

zens as possible. By requiring significantly more resources per case and completely altering the time-

10

lines of asylum cases, requiring Plaintiffs to gather significantly more information from their clients

11

earlier, the cumulative effect is that Plaintiffs would “provid[e] fewer services to fewer individuals,”

12

frustrating their missions. EBSC III, 964 F.3d at 854.52 And the Rule will force advocates to pit their

13

ethical obligation of zealous representation of their clients, including obligations to make creative

14

arguments to expand the law, against the client’s interest in avoiding the radically expanded frivolous-

15

ness bar, which can permanently bar a client from any immigration benefit, if an immigration judge

16

decides that an argument is foreclosed by law.53

17

The Rule will also harm Plaintiffs’ funding. Plaintiffs rely in part on grants and donations

18

related to their ability to achieve certain numerical targets, such as total clients served or applications

19

filed.54 By shrinking the pool of eligible applicants, requiring significantly more work per case, and

20

reducing Plaintiffs’ capacity, the Rule “directly threatens their standard caseload, and consequently,

21

their caseload[] dependent funding.” EBSC III, 964 F.3d at 854. Worsening this budget impact, by

22
23
24
25
26
27
28

48

CLINIC Dec. ¶ 22; CAIR Dec. ¶ 12; DSCS Dec. ¶ 83; Pangea Dec. ¶ 10. CLINIC submitted over
20 comments in a 16 month period. The number and timing of the rules prevented CLINIC from fully
analyzing the interactions of the rules and their combined effects. CLINIC Dec. ¶22.
49
CLINIC Dec. ¶ 72; CAIR Dec. ¶ 12. To the extent the Rule may be retroactively applied, this will
impose additional costs on Plaintiffs. CLINIC Dec. ¶ 26; Pangea Dec. ¶ 44; DSCS Dec. ¶ 83.
50
CAIR Dec. ¶ 51; DSCS Dec. ¶ 84; Pangea Dec. ¶¶ 45, 53.
51
CLINIC Dec. ¶ 70.
52
Pangea Dec. ¶¶ 49, 51, 54, 56; DSCS Dec. ¶¶ 10, 86; CAIR Dec. ¶¶ 37-42, 56; CLINIC Dec. ¶¶ 71,
75, 77.
53
CLINIC Dec. ¶ 66; CAIR Dec. ¶ 29; DSCS Dec. ¶ 13; Pangea Dec. ¶ 42.
54
Pangea Dec. ¶¶ 56-58; DSCS Dec. ¶¶ 10, 86; CAIR Dec. ¶¶ 53-54; CLINIC Dec. ¶¶ 73-75, 77;
19
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1

making everything more complex and increasing the downside for errors made due to inexperience,

2

Plaintiffs will be able to refer far fewer cases to volunteers and pro bono counsel, forcing them to

3

either decline the client or take them on themselves.55

4

C.

5

Finally, the equities and the public interest favor universal injunctive relief.56 See EBSC I, 932

6

F.3d at 779 (“In immigration matters,” the Ninth Circuit has “consistently recognized the authority of

7

district courts to enjoin unlawful policies on a universal basis.”). “Relevant equitable factors include

8

the value of complying with the APA, the public interest in preventing the deaths and wrongful re-

9

moval of asylum-seekers, preserving congressional intent, and promoting the efficient administration

10

of our immigration laws . . . .” EBSC II, 950 F.3d at 1280. These interests all weigh in Plaintiffs’ favor.

11

Most obviously, “the public has an interest in ‘ensuring that we do not deliver [refugees] into the hands

12

of their persecutors,’ and ‘preventing [refugees] from being wrongfully removed, particularly to coun-

13

tries where they are likely to face substantial harm.’” Id. at 1281 (citation omitted); see EBSC III, 964

14

F.3d at 854 (district court properly “found that there was a public interest in not returning refugees to

15

their persecutors or to a country where they would be endangered”). Further, “maintaining the status

16

quo” serves the important interest in “a stable immigration system.” Doe #1 v. Trump, 957 F.3d 1050,

17

1068 (9th Cir. 2020). Allowing the Rule to take effect will also harm immigrant communities, cities,57

18

and states.58 And “[t]here is generally no public interest in the perpetuation of unlawful agency action.

19

To the contrary, there is a substantial public interest in having governmental agencies abide by the

20

federal laws that govern their existence and operations.” League of Women Voters v. Newby, 838 F.3d

21

1, 12 (D.C. Cir. 2016).

22

V.

The equities and the public interest favor injunctive relief.

CONCLUSION
The Court should enjoin or stay the Rule’s national implementation before January 11, 2021.

23
24
25
26
27
28

55

DSCS Dec. ¶ 79; CAIR Dec. ¶¶ 43-44, 52; CLINIC Dec. ¶¶ 19, 70, 73; Igra Dec., Ex. 8 at 2–4
(describing that Rule “would have serious, adverse effects” on ability of pro bono counsel from private
sector to assist asylum seekers).
56
Here, Plaintiffs work with asylum applicants across the country. CLINIC Dec. ¶ 6; CAIR Dec. ¶ 3.
57
Igra Dec., Ex. 11 at 3, 6, 15; Ex. 20 at 1, 2.
58
Igra Dec., Ex. 9 at 2, 18-26, 28-29; Ex. 10 at 2.
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1

INTRODUCTION

2

1.

This action challenges a final rule issued by the Departments of Justice and Homeland

3

Security (the “Rule”). See Procedures for Asylum and Bars to Asylum Eligibility, 85 Fed. Reg. 67202

4

(Oct. 21, 2020). The Rule imposes several vague and sweeping new bars to asylum eligibility, frus-

5

trates the purpose of state criminal dispositions, and strips asylum-seekers of protections set forth in

6

the Immigration and Nationality Act (“INA”). These changes will dramatically curtail the availability

7

of asylum to people fleeing persecution, in contravention of the INA’s plain language and the United

8

States’ international commitments. The Rule will thus have a devastating impact on asylum-seekers

9

and immigration legal services providers—including Plaintiffs and the communities they serve.

10

2.

The toll the Rule will take is best illustrated by the stories of real clients represented by

11

Plaintiffs. For example, Dolores Street Community Services, Inc.’s (“DSCS”) client, Bryan*, has

12

been a lawful permanent resident for many years.1 Bryan suffers from psychotic disorder and related

13

substance abuse issues; as a result of these mental health challenges, he was arrested multiple times

14

and sustained several convictions that threatened his lawful permanent resident status. Bryan was

15

placed in removal proceedings, where he sought asylum, among other forms of relief. With DSCS’s

16

help, Bryan has been able to access—for the first time—substance abuse and mental health treat-

17

ment. DSCS has also helped Bryan vacate some of his prior convictions, because he did not under-

18

stand the nature or immigration consequences of the proceedings at the time. Under current law, these

19

vacaturs carry legal weight even though they were obtained after Bryan was placed in removal pro-

20

ceedings, as they should: Bryan’s constitutional rights were violated at the time of his criminal cases,

21

and he should not now suffer immigration consequences as a result of those unlawful convictions. The

22

Rule, however, would severely prejudice respondents like Bryan by requiring him to demonstrate these

23

illegalities yet again in immigration court.

24
25

3.

At least six aspects of the Rule are unlawful. First, the Rule would create several new

categorical bars to asylum eligibility that conflict with the INA’s text and structure and the United

26
27
1

28

This name has been changed to protect the client’s safety and preserve confidentiality.
1
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1

States’ international treaty obligations, which Congress has directly incorporated into U.S. law. These

2

bars would categorically exclude from asylum eligibility any person with:

3

•

any conviction for bringing in or harboring certain aliens under 8 U.S.C. § 1324(a)—

4

even if the asylum-seeker was just bringing their own spouse, child, or parent to safety;

5

•

any conviction for illegal reentry under 8 U.S.C. § 1326;

6

•

any conviction for an offense the adjudicator knows or has some unspecified “reason to

7

believe was committed in support, promotion, or furtherance of the activity of a criminal

8

street gang”;

9

•

any conviction for an offense involving driving while intoxicated or impaired that results

10

in serious bodily injury or death, or any second offense for driving while impaired, even

11

if there is no injury to any person or property;

12

•

any felony conviction under federal, state, or local law;

13

•

any conviction under several newly defined categories of misdemeanor offenses, includ-

14

ing any controlled substance-related offense except for a first-time marijuana simple pos-

15

session offense, any offense involving possession or use of a false identification docu-

16

ment, and any offense involving the receipt of public benefits without lawful authority;

17

•

any conviction for an offense involving domestic violence; and

18

•

any accusation of battery or extreme cruelty involving a domestic relationship, even if

19
20

it does not result in a conviction.
4.

The Rule asserts that these new categorical bars are proper exercises of the Attorney

21

General’s power to “establish additional limitations and conditions, consistent with this section, under

22

which an alien shall be ineligible for asylum.” 8 U.S.C. § 1158(b)(2)(C) (emphasis added). But the

23

Rule’s new bars are not “consistent with” the statutory eligibility scheme, which is narrowly drawn to

24

exclude people “who pose a threat to society.” E. Bay Sanctuary Covenant v. Barr, 964 F.3d 832, 846

25

(9th Cir. 2020). The Rule sweeps in everything from a second misdemeanor conviction for marijuana

26

possession, to a misdemeanor conviction for using a fake ID to enter a bar, to unlawfully exporting

27

fish—a federal felony. The Rule’s bars thus bear no resemblance to those Congress wrote into the

28

statute, which in turn reflect our international treaty obligations. The Rule also ignores Congress’s
2
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1

careful drafting, for example by treating every illegal reentry conviction under § 1326 as a categorical

2

bar, even though Congress specified that such a conviction bars asylum eligibility only when “com-

3

mitted by an alien who was previously deported” based on an aggravated-felony conviction. 8 U.S.C.

4

§ 1101(a)(43)(O). The Rule’s categorical bars thus exceed Defendants’ authority and conflict with

5

the governing statute.

6

5.

Second, the Rule adopts a novel presumption: a criminal conviction still triggers asy-

7

lum ineligibility even if vacated, expunged, or modified—and even if the vacatur or modification was

8

to correct constitutional or substantive defects—so long as (i) the vacatur or modification order was

9

entered after removal proceedings began, or (ii) the applicant moved for the order more than a year

10

after conviction or sentencing. 85 Fed. Reg. at 67259–60 (to be codified at 8 C.F.R. §§ 208.13(c)(7)–

11

(8), 1208.13(c)(7)–(8)). The asylum-seeker must try to rebut this presumption by showing that any

12

modification was not made (i) for rehabilitative reasons or (ii) “for purposes of ameliorating the im-

13

migration consequences.” Id. But Congress nowhere authorized Defendants to disregard state court

14

orders curing constitutional errors based purely on their assumptions about judges’ subjective reasons

15

for ruling. This aspect of the Rule thus clashes with the text of the INA and with basic federalism

16

principles.

17

6.

Third, the Rule violates the Administrative Procedure Act (“APA”) in at least three

18

respects. First, the Rule departs dramatically from decades of consistent agency precedent without

19

adequate explanation. For example, the Rule discards the agency’s longstanding practice of treating

20

criminal convictions (or conduct) beyond the statutory eligibility bars as merely part of “the totality

21

of the circumstances” that “should be examined in determining whether a favorable exercise of dis-

22

cretion is warranted,” and not a basis “to deny relief in [ ] all cases.” Matter of Pula, 19 I. & N. Dec.

23

467, 473 (BIA 1987). Yet the Rule fails to explain why the agencies’ good reasons for that approach

24

no longer hold true. This unexplained departure is a textbook example of arbitrary and capricious

25

rulemaking. Second, in issuing the Rule, Defendants entirely failed to consider important aspects of

26

the problem, repeatedly dismissing comments and data about the Rule’s harmful effects as “outside

27

the scope of [the] rulemaking.” See, e.g., 85 Fed. Reg. at 67226. Third, Defendants did not provide

28

sufficient opportunity for public comment. They provided just 30 days, spanning the 2019 end-of3
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1

year holidays, to comment on this major overhaul of the asylum system. That is not long enough for

2

the public to digest and comment on a sweeping proposal with such significant impacts. The Rule

3

was also part of an improperly staggered rulemaking process, which prevented the public from seeing

4

and commenting on the whole picture at once.

5

7.

Fourth, the Rule is procedurally invalid for another three reasons. First, Defendant

6

Chad Wolf—who purported to issue the proposed and final Rule in conjunction with Defendant Wil-

7

liam Barr—unlawfully assumed the role of Acting Secretary of Homeland Security in violation of the

8

Appointments Clause of the U.S. Constitution, the Homeland Security Act of 2002 (“HSA”), and the

9

Federal Vacancies Reform Act of 1998 (“FVRA”). Wolf thus lacked the authority to propose or issue

10

the Rule. Second, the Rule violates the Regulatory Flexibility Act (“RFA”), which requires federal

11

agencies to analyze the effects of their rules on “small entities.” 5 U.S.C. §§ 603–604. Here, the

12

Department of Homeland Security (“DHS”) and the Department of Justice (“DOJ”) failed to do so,

13

stating only that the Rule “will not have a significant economic impact on a substantial number of

14

small entities” because “[o]nly individuals, rather than entities, are eligible to apply for asylum.” 85

15

Fed. Reg. at 67255. This conclusory statement entirely fails to acknowledge the impact the Rule will

16

have on immigration legal services providers like Plaintiffs. Third, the Rule fails to comply with the

17

federalism certification requirement set forth in Executive Order 13132, notwithstanding the signifi-

18

cant federalism concerns the Rule raises. See 64 Fed. Reg. 43255 §1(a) (Aug. 4, 1999).

19

8.

Fifth, the Rule is unconstitutionally vague, in violation of the Due Process Clause, be-

20

cause it fails to “give ordinary people fair warning about what the law demands of them.” United

21

States v. Davis, 139 S. Ct. 2319, 2323 (2019). For example, the Rule bars asylum based on a convic-

22

tion of any offense the adjudicator “has reason to believe” was committed “in support, promotion, or

23

furtherance” of the activity of a criminal street gang. 85 Fed. Reg. at 67258–59 (to be codified at 8

24

C.F.R. §§ 208.13(c)(6)(ii), 1208.13(c)(6)(ii)). The Rule does not describe what behaviors, associa-

25

tions, or statuses might meet this standard. Nor does it provide any guidance on the types of offenses

26

or circumstances that may trigger such an inquiry, or the sorts of evidence that might be considered.

27

These vague standards fail to provide fair notice and invite arbitrary and discriminatory enforcement.

28
4
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1

9.

Sixth, the Rule violates the equal protection component of the Fifth Amendment be-

2

cause it was motivated by discriminatory animus toward certain racial and ethnic groups and people

3

of certain national origins. The discriminatory intent underlying this Rule is evinced by two primary

4

factors. First, the Rule will disproportionately harm non-white immigrants relative to their counter-

5

parts from predominantly white countries—a concern that Defendants acknowledged, but did not seek

6

to mitigate or resolve, in issuing the Rule. Second, the Rule was promulgated in the context of years

7

of repeated, racist statements by members of the Trump Administration casting non-white immigrants

8

as dangerous criminals, including statements made in the days and weeks immediately surrounding

9

the publication of the proposed Rule in December 2019 and the final Rule in October 2020.

10

10.

In short, the Rule is inconsistent with the INA; is arbitrary, capricious, and procedurally

11

invalid under the APA, the HSA, the FVRA, and the RFA; and violates (i) the Appointments Clause

12

and (ii) the Fifth Amendment’s Due Process Clause, including its equal protection component. It also

13

conflicts with the international law obligations that Congress directly incorporated into U.S. law and

14

on which our asylum system is founded. The Rule thus threatens to send bona fide asylum-seekers to

15

countries where they will likely face violence, torture, and even death. The Court should hold the

16

Rule unlawful, set it aside, and enjoin its enforcement.

17
18

JURISDICTION AND VENUE
11.

The Court has subject matter jurisdiction under 28 U.S.C. § 1331 because Plaintiffs’

19

claims arise under the Constitution and federal statutes, including the INA, 8 U.S.C. § 1101 et seq.,

20

and the APA, 5 U.S.C. § 551 et seq. This Court also has subject matter jurisdiction under 5 U.S.C. §

21

702. Additionally, the Court has remedial authority under the Declaratory Judgment Act, 28 U.S.C.

22

§§ 2201–2202.

23
24
25

12.

Defendants’ promulgation of the final Rule in the Federal Register on October 21, 2020

constitutes final agency action and is therefore subject to judicial review. 5 U.S.C. §§ 704, 706.
13.

Plaintiffs have standing to challenge the Rule under 5 U.S.C. § 702 because they have

26

been and will be injured by the Rule’s operation. Plaintiffs are also within the zone of interest of the

27

INA, which establishes asylum eligibility requirements. See, e.g., E. Bay Sanctuary Covenant v.

28
5
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1

Trump, 950 F.3d 1242, 1270 (9th Cir. 2020); La Clinica de la Raza v. Trump, No. 19-cv-04980-PJH,

2

2020 WL 4569462, at *9–11 (N.D. Cal. Aug. 7, 2020).

3

14.

Venue is proper in this District because Defendants are officers or employees of the

4

United States or agencies thereof acting in their official capacity or under color of legal authority, or

5

are federal agencies of the United States. 28 U.S.C. § 1391(e)(1). Venue is also proper because both

6

Pangea Legal Services and DSCS have their principal place of business in San Francisco, California.

7

Consequently, both reside in this judicial district under 28 U.S.C. § 1391(c)(2).

8
9

PARTIES
15.

Plaintiff Pangea Legal Services (“Pangea”) is a non-profit organization based in Cali-

10

fornia’s Bay Area with offices in San Francisco and San Jose. Pangea’s mission is to stand with

11

immigrant communities and to provide services through direct legal representation. Pangea serves the

12

immigrant community in the Bay Area by providing direct legal services, including filing both affirm-

13

ative and defensive asylum applications, engaging in policy advocacy, and providing educational pro-

14

grams aimed at legal empowerment. The publication and impending effective date of the Rule has

15

required Pangea to divert resources from its core activities to address the impact of the Rule on the

16

communities it serves.

17

16.

Plaintiff DSCS is a non-profit organization based in San Francisco, California, that

18

provides a variety of services to low-income and immigrant communities in San Francisco, including

19

through its Deportation Defense & Legal Advocacy Program. DSCS’s mission is to cultivate collec-

20

tive power among low-income and migrant communities to create a more just society. DSCS serves

21

San Francisco’s immigrant community in part by providing direct legal services—including filing both

22

affirmative and defensive asylum applications—and by partnering with other organizations to carry

23

out local and national advocacy. The publication and impending effective date of the Rule has required

24

DSCS to divert resources from its core activities to address the impact of the Rule on the communities

25

it serves.

26

17.

Plaintiff Catholic Legal Immigration Network, Inc. (“CLINIC”) promotes the dignity

27

and protects the rights of immigrants in partnership with its network organizations. CLINIC imple-

28

ments its mission by providing substantive legal and program management training and support for
6
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1

organizations within its network, including organizations engaged in completing affirmative and de-

2

fensive applications for asylum; providing direct representation and legal orientation to asylum-seek-

3

ers; and engaging in advocacy and providing advocacy support to network organizations at state, local,

4

and national levels. CLINIC is the largest charitable legal immigration network in the United States,

5

with almost 400 nonprofit organizations spanning 48 states, including the state of California. Many

6

of its affiliates appear on the List of Pro Bono Legal Service Providers maintained by the Executive

7

Office for Immigration Review (“EOIR”) as required by 8 C.F.R. § 1003.61. CLINIC maintains an

8

office with three staff members in Oakland, California, and has staff in a dozen states around the

9

country. The publication and impending effective date of the Rule has required CLINIC to divert

10
11

resources from its core activities to address the impact of the Rule on the communities it serves.
18.

Plaintiff Capital Area Immigrants’ Rights Coalition (“CAIR Coalition”) is a non-profit

12

organization serving the Washington, D.C. region. It appears on the List of Pro Bono Legal Service

13

Providers maintained by the EOIR as required by 8 C.F.R. § 1003.61. CAIR Coalition’s mission is to

14

ensure equal justice for all immigrant adults and children at risk of detention and deportation in the

15

Washington, D.C. region and beyond. CAIR Coalition implements its mission by providing direct

16

legal representation to children and adults in immigration proceedings, including representing unac-

17

companied alien children (“UACs”) in interviews before the Asylum Office; conducting educational

18

programming, including know your rights presentations and training of attorneys to defend immi-

19

grants; and engaging in impact litigation and advocacy on key policy issues. The publication and

20

impending effective date of the Rule has required CAIR Coalition to divert resources from its core

21

activities to address the impact of the Rule on the communities it serves.

22
23
24

19.

Defendant DHS is a cabinet-level department that enforces the immigration laws of the

United States.
20.

Defendant Chad F. Wolf is purportedly the Acting Secretary of DHS. He is being sued

25

in his official capacity. In this capacity, he directs each of the component agencies within DHS, in-

26

cluding United States Immigration and Customs Enforcement (“ICE”), United States Citizenship and

27

Immigration Services (“USCIS”), and United States Customs and Border Protection (“CBP”). The

28
7
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1

Secretary of DHS is responsible for the administration and enforcement of immigration laws under 8

2

U.S.C. § 1103(a).

3

21.

4

Deputy Secretary for DHS. He is being sued in his official capacity.

5
6

22.

23.

Defendant ICE is the agency within DHS responsible for carrying out removal orders

and overseeing immigration enforcement and detention.

9
10

Defendant USCIS is the agency within DHS responsible for adjudicating affirmatively

filed asylum applications and conducting credible and reasonable fear interviews.

7
8

Defendant Kenneth T. Cuccinelli is the Senior Official Performing the Duties of the

24.

Defendant Tony H. Pham is the Senior Official Performing the Duties of the Director

of ICE. He is being sued in his official capacity.

11

25.

Defendant CBP is the agency within DHS responsible for the initial processing and

12

detention of noncitizens who are apprehended at or near the border and placed in expedited removal

13

or reinstatement of removal proceedings.

14
15

26.

Defendant Mark A. Morgan is the Senior Official Performing the Duties of the Com-

missioner of CBP. He is being sued in his official capacity.

16

27.

Defendant DOJ is a cabinet-level department of the federal government.

17

28.

Defendant William P. Barr is the U.S. Attorney General. He is being sued in his official

18

capacity. Under 8 U.S.C. § 1103(g), the Attorney General is responsible for the administration of

19

immigration law.

20

29.

21

claims concerning federal immigration laws, including asylum applications filed in immigration court.

22
23

Defendant EOIR is a sub-agency of DOJ responsible for adjudicating administrative

30.

Defendant James McHenry is the Director of EOIR. He is being sued in his official

capacity.

24
25
26

GENERAL ALLEGATIONS
I.

Background on the INA
31.

Federal law affords several humanitarian protections for non-citizens who fear perse-

27

cution and violence in their home countries. Congress incorporated international humanitarian prin-

28

ciples into U.S. law through the INA, which ensures that asylum and related protections are accessible
8
COMPLAINT

Case
Case
3:20-cv-09253-JD
3:20-cv-07721 Document 1
27-1
Filed
Filed
11/02/20
12/23/20
Page
Page
11 of
1148
of 48

1

to asylum-seekers who fear returning to their home country because of the persecution, torture, or

2

other harm they would endure.

3

32.

The U.S. asylum system was founded on its international obligations under the 1951

4

Convention Relating to the Status of Refugees (“Refugee Convention”) and the 1967 United Nations

5

Protocol Relating to the Status of Refugees (“1967 Protocol”). Opened for signature in 1951, the

6

Refugee Convention was designed to avoid the horrors experienced by refugees during World War II.

7

The 1967 Protocol, which the United States ratified in 1968, expanded the Convention’s protections,

8

allowing them to be applied universally.

9

33.

Congress incorporated the 1967 Protocol into U.S. law with the Refugee Act of 1980,

10

Pub. L. No. 96-212, 94 Stat. 102. The Refugee Act amended the INA to include a formal process for

11

people fearing persecution in their home country to apply for asylum. Id. § 101(a) (codified at 8 U.S.C.

12

§ 1521 Note).

13

34.

The Refugee Act thus codified the United States’ longstanding tradition of “welcoming

14

the oppressed of other nations.” H.R. Rep. No. 96-781, at 17–18 (1980) (Conf. Rep.). Congress

15

deliberately sought to bring the United States into compliance with its international obligations under

16

the 1967 Protocol and the Refugee Convention. See H.R. Rep. No. 96-608, at 17 (1979) (noting that

17

proposed asylum and withholding provisions were designed to “conform[] United States statutory law

18

to our obligations under Article 33 [of the Refugee Convention]”); S. Rep. No. 96-256, at 4 (1979)

19

(same). “Congress imbued these international commitments with the force of law when it enacted the

20

Refugee Act . . .” R-S-C- v. Sessions, 869 F.3d 1176, 1178 (10th Cir. 2017); see also INS v. Cardoza-

21

Fonseca, 480 U.S. 421, 436–37 (1987) (explaining that Congress enacted the Refugee Act of 1980 “to

22

bring United States refugee law into conformance with the [1967 Protocol]”).

23

35.

Today, asylum may be granted to a person who has suffered persecution or who has a

24

“well-founded fear of persecution” on account of one of five enumerated protected grounds: “race,

25

religion, nationality, membership in a particular social group, or political opinion.”

26

§ 1158(b)(1)(B); id. § 1101(a)(42)(A). Among other requirements, to be eligible for asylum, a person

27

must not fall within any mandatory bars to asylum. Specifically, they must not (i) have participated

28

in the persecution of others; (ii) have been convicted of a “particularly serious crime” that makes them
9
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1

a danger to the United States; (iii) have committed a “serious nonpolitical crime outside the United

2

States”; (iv) represent a danger to the security of the United States; (v) have engaged in “terrorist

3

activity”; or (vi) have resettled in a third country prior to arriving in the United States. See id. §

4

1158(b)(2)(A)(i)–(vi).

5

II.

6

Criminal Bars to Asylum Eligibility under the INA
36.

The INA specifies two crime-related bars to asylum eligibility: (i) the particularly se-

7

rious crime (“PSC”) bar, and (ii) the serious nonpolitical crime bar. See id. § 1158(b)(2)(A)(ii) (PSC

8

bar); id. § 1158(b)(2)(A)(iii) (serious nonpolitical crime bar). Both bars have specific definitions and

9

scopes of application.

10

37.

Like most of the asylum provisions in the INA, the PSC bar closely mirrors the lan-

11

guage of the same bar in the Refugee Convention. The Refugee Convention’s bar was designed to be

12

narrow, so as not to preclude a bona fide refugee from protection unless they had been convicted of a

13

very serious criminal offense and thus posed a danger to the community. The INA PSC bar thus

14

requires a conviction for a “particularly serious crime” that renders the applicant “a danger to the

15

community of the United States.” Id. § 1158(b)(2)(A)(ii) (emphasis added).

16

38.

The United Nations High Commissioner for Refugees (UNHCR) has noted that, to be

17

considered a serious crime, an offense must generally be a “capital crime or a very grave punishable

18

act,” such as murder, arson, rape, or armed robbery. UNHCR, Handbook on Procedures and Criteria

19

for Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the

20

Status of Refugees, U.N. Doc. HCR/4/IP/Eng/REV. ¶¶ 154–155 (1979, reissued 2019) (“UNHCR

21

Handbook”). The danger to the community must be both serious and posed by the asylum-seeker

22

themselves. Convention Relating to the Status of Refugees art. 33(2), Apr. 22, 1954, 189 U.N.T.S.

23

150.

24

39.

Under the Refugee Convention, adjudicators determining whether an offense is a PSC

25

must conduct an individualized analysis, considering the nature of the act, the actual harm inflicted,

26

how the offense is prosecuted, and whether most jurisdictions would consider the act a serious crime.

27

UNHCR, Criminal Justice and Immigration Bill: Briefing for the House of Commons at Second Read-

28

ing ¶ 10 (July 2007), http://www.unhcr.org/en-us/576d237f7.pdf. Adjudicators must also consider
10
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1

mitigating or extenuating factors in their determinations. UNHCR, The Nationality, Immigration and

2

Asylum Act 2002: UNHCR Comments on the Nationality, Immigration and Asylum Act 2002 (Speci-

3

fication of Particularly Serious Crimes) Order 2004 4 (2004).

4

40.

Adjudicators in the United States similarly apply a fact-specific analysis to determine

5

whether an offense is a PSC under the INA (except for aggravated felonies, see 8 U.S.C.

6

§ 1158(b)(2)(B)(i)). This analysis considers, among other things, the nature of the offense, the crimi-

7

nal sentence imposed, and whether the offense itself indicates that the person is likely to be a danger

8

to the community. See Matter of Frentescu, 18 I. & N. Dec. 244, 247 (BIA 1982), superseded on

9

other grounds by statute, Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978, as recognized

10
11

in Matter of N-A-M-, 24 I. & N. Dec. 336, 339 (BIA 2007).
41.

Moreover, the INA PSC bar requires a “convict[ion] by a final judgment” of a PSC. 8

12

U.S.C. § 1158(b)(2)(A)(ii). Accusations of criminal activity, or reasonable suspicion of criminal ac-

13

tivity, do not trigger the PSC bar.

14

42.

The “serious nonpolitical crime” bar requires a showing that “there are serious reasons

15

for believing that the alien has committed a serious nonpolitical crime outside the United States prior

16

to the arrival of the alien in the United States.” Id. § 1158(b)(2)(A)(iii). This provision also corre-

17

sponds to an exclusion clause in the 1951 Refugee Convention: Article 1F(b) provides that the Con-

18

vention does not apply to “any person with respect to whom there are serious reasons for considering

19

that . . . [h]e has committed a serious non-political crime outside the country of refuge prior to his

20

admission to that country as a refugee.” Convention Relating to the Status of Refugees art. 1F(b).

21

43.

This treaty provision serves a dual purpose: (i) “to protect the community of a receiving

22

country from the danger of admitting a refugee who has committed a serious common crime,” and (ii)

23

“to render due justice to a refugee who has committed a common crime (or crimes) of a less serious

24

nature or has committed a political offence.” UNHCR Handbook ¶ 151. Under the treaty, reconcili-

25

ation of these twin purposes demands an individualized analysis that accounts for all factors relating

26

to “the nature of the offence presumed to have been committed”—including all aggravating or miti-

27

gating circumstances—balanced against “the degree of persecution feared,” such that “[i]f a person

28
11
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1

has well-founded fear of very severe persecution . . . a crime must be very grave in order to exclude

2

him.” Id. ¶¶ 155–157.

3

44.

Adjudicators in the United States similarly apply an individualized, fact-specific anal-

4

ysis in determining whether an offense qualifies as a serious nonpolitical crime. That analysis requires

5

judges to assess in each case whether the “political aspect of his offense may not fairly be said to

6

predominate over its criminal character.” INS v. Aguirre-Aguirre, 526 U.S. 415, 429–30 (1999); see

7

also McMullen v. INS, 788 F.2d 591, 596 (9th Cir. 1986) (noting that “a balancing approach including

8

consideration of the offense’s ‘proportionality’ to its objective and its degree of atrocity makes good

9

sense”), overruled on other grounds by Barapind v. Enomoto, 400 F.3d 744 (9th Cir. 2000).

10

III.

The Rule

11

A.

The Rulemaking Process

12

45.

Defendants DOJ and DHS jointly published the proposed Rule in the Federal Register

13

on December 19, 2019. See Procedures for Asylum and Bars to Asylum Eligibility, 84 Fed. Reg.

14

69640 (Dec. 19, 2019). The Rule proposed parallel amendments to the immigration regulations ad-

15

ministered by DHS (8 C.F.R. pt. 208) and those administered by EOIR, a sub-agency of DOJ (8 C.F.R.

16

pt. 1208). Defendants’ stated purposes in issuing the proposed Rule were to (i) amend regulations

17

governing the bars to asylum eligibility; (ii) clarify the effect of criminal convictions; and (iii) remove

18

regulations governing the automatic reconsideration of discretionary denials of asylum. Id. at 69640.

19

46.

Although the RFA requires federal agencies to analyze the effects of their rules on

20

“small entities,” the proposed Rule disposed of this requirement by stating that “[the] rule will not

21

have a significant economic impact on a substantial number of small entities” because “[o]nly indi-

22

viduals, rather than entities, are eligible to apply for asylum.” Id. at 69657.

23

47.

Defendants gave the public just 30 days to comment on the proposed Rule, ending

24

January 21, 2020. This already-brief period included multiple federal and religious holidays, including

25

Hanukkah, Christmas Eve, Christmas Day, New Year’s Day, and the Birthday of Martin Luther King,

26

Jr., leaving just 15 business days for comment. Even so, Defendants ignored requests to extend the

27

comment period.

28
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1

48.

On October 21, 2020, the final Rule was published in the Federal Register. See Proce-

2

dures for Asylum and Bars to Asylum Eligibility, 85 Fed. Reg. 67202 (Oct. 21, 2020). Despite 581

3

comments on the proposed Rule, most of which opposed it—including 78 comments from organiza-

4

tions such as legal advocacy groups, non-profit organizations, and religious organizations, all of which

5

opposed it—the final Rule is nearly identical to the proposed text published ten months earlier.

6

49.

The proposed Rule cited two purported sources of authority for the new bars to asylum

7

eligibility: 8 U.S.C. § 1158(b)(2)(B)(ii), which allows the Attorney General to “designate by regula-

8

tion offenses that will be considered” particularly serious crimes that trigger the PSC bar, and

9

§ 1158(b)(2)(C), which allows the Attorney General to “establish additional limitations and condi-

10

tions, consistent with this section, under which an alien shall be ineligible for asylum.” The final Rule

11

reflects that commenters raised numerous concerns about the invocation of the PSC bar:

12
13
14
15
16
17

In general, commenters alleged that the [notice of proposed rulemaking] was untethered to the approach set out by Congress regarding particularly serious crimes and that
if Congress had sought to sweepingly bar individuals from asylum eligibility based on
their conduct or felony convictions, as outlined in the [notice of proposed rulemaking],
it would have done so in the Act. Commenters stated that adding seven new categories
of barred conduct rendered the language of section 208(b)(2) of the Act (8 U.S.C.
1158(b)(2)) essentially meaningless and drained the term “particularly serious crime”
of any sensible meaning because the Departments were effectively considering all offenses, regardless of seriousness, as falling under the particularly serious crime bar to
asylum.
85 Fed. Reg. at 67206. Rather than revising the scope of the Rule to address these concerns, Defend-

18
ants simply disclaimed reliance on the Attorney General’s power to designate PSCs in the final Rule.
19
Although the final Rule repeatedly draws analogies to the PSC bar, stating that the new bars are “sim20
ilar to” PSCs, Defendants dismissed commenters’ concerns by stating that the rule “does not designate
21
any offenses . . . as specific particularly serious crimes,” rather, it “sets out seven new ‘additional
22
limitations’ . . . on asylum eligibility.” Id. at 67207.
23
50.

On many other issues raised by commenters—including issues that go to the heart of

24
the Rule—Defendants failed to provide a meaningful response, stating that various comments and
25
concerns were “beyond the scope of” the rulemaking. Supposedly “outside the scope” were comments
26
and data showing the Rule “will exacerbate harms caused by racially disparate policing practices or
27
that the result of this rule will disproportionately affect people of color,” id. at 67226, “barriers” that
28
13
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1

prevent domestic violence victims from seeking waivers that would prevent the Rule’s bars from ap-

2

plying to them, id. at 67230, “how the rule might affect working conditions of aliens,” id. at 67233,

3

“issues involving evidence gathering” under the Rule’s vacatur presumption, id. at 67239, “humani-

4

tarian concerns for asylum seekers,” id. at 67243, “treatment, support, and services for children who

5

have experienced trauma,” id. at 67244, the “complex ‘web’ of asylum laws and regulations,” id.,

6

“dangerous conditions in Mexico, the effects of the [‘migrant protection protocol’], and the third-

7

country transit bar,” id. at 67245, “access to healthcare, food, and housing,” id. at 67246, “increased

8

likelihood of convictions for minor offenses for certain vulnerable groups,” id. at 67247, and “repre-

9

sentation in immigration proceedings or during asylum adjudications,” id. at 67249. On most of these

10

points, Defendants just “reiterate[d] their statutory authority to limit and condition asylum eligibility.”

11

Id. at 67239.

12

51.

Moreover, like the proposed Rule, the final Rule did not analyze the effects of the Rule

13

on “small entities” as required by the RFA. Rather, the final Rule concluded without analysis that

14

“[the] rule will not have a significant economic impact on a substantial number of small entities”

15

because “[o]nly individuals, rather than entities, are eligible to apply for asylum.” Id. at 67255.

16

52.

The Rule is currently scheduled to take effect on November 20, 2020.

17

B.

Additional Categorical Bars to Asylum Eligibility

18

53.

Although the Attorney General may impose additional “limitations and conditions” on

19

asylum eligibility, those limitations must be “consistent with” the INA’s asylum provisions. See 8

20

U.S.C. § 1158(b)(2)(C). None of the Rule’s new asylum eligibility bars pass this test.

21

54.

The Rule purports to establish several new categorical bars to asylum eligibility, re-

22

gardless of the circumstances of the crime, the punishment imposed, or whether the offense indicates

23

dangerousness to the community—in direct contravention of Congress’s intent in establishing asylum

24

protection. While the Rule asserts similarities between these new bars and the PSC bar, see 85 Fed.

25

Reg. at 67216 & n. 16, the new bars are not tailored to address the touchstone of the statutory eligibility

26

bars, including the PSC bar: dangerousness to the community or the nation. The Rule thus attempts

27

to add new criminal bars that ignore the boundaries Congress articulated in the statute.

28
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1
2

55.

The Rule radically expands the list of offenses triggering a categorical bar to asylum

eligibility to include:

3

•

any conviction for bringing in or harboring certain aliens under 8 U.S.C. § 1324(a);

4

•

any conviction for illegal reentry under 8 U.S.C. § 1326;

5

•

any conviction for an offense the asylum officer knows or has some unspecified “reason

6

to believe was committed in support, promotion, or furtherance of the activity of a crim-

7

inal street gang”;

8

•

9

any conviction for an offense involving driving while intoxicated or impaired that results
in serious bodily injury or death, or any second offense for driving while impaired, even

10

if no injury results;

11

•

any felony conviction under federal, state, or local law;

12

•

any conviction under several newly defined categories of misdemeanor offenses, includ-

13

ing any controlled substance-related offense except for a first-time marijuana possession

14

offense, any offense involving possession or use of a false identification document, or

15

any offense involving the receipt of public benefits without lawful authority;

16

•

any conviction for an offense involving domestic violence; and

17

•

any accusation of battery or extreme cruelty involving a domestic relationship, even if it

18
19

does not result in a conviction.
56.

These new bars are inconsistent with the INA’s asylum provisions because they (i)

20

involve offenses (or alleged conduct) far less serious, and less dangerous, than Congress deemed nec-

21

essary to deny asylum eligibility; (ii) allow people to be barred from asylum eligibility based on mere

22

accusation or suspicion of misconduct; and (iii) seek to impose categorical eligibility bars, with no

23

individualized analysis (for example, to determine whether the asylum-seeker constitutes a danger to

24

the community).

25

57.

Nor can this inconsistency be remedied by vague references to the Attorney General’s

26

authority to “designate by regulation offenses that will be considered” PSCs.

27

§ 1158(b)(2)(B)(ii). The PSC bar applies only where the person (i) is “convicted by final judgment”

28

(ii) of a “particularly serious crime” and (iii) “constitutes a danger to the community of the United
15
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1

States.” 8 U.S.C. § 1158(b)(2)(A)(ii). The Rule’s categorical bars involve crimes that are not serious,

2

let alone particularly serious; they are largely unrelated to whether the asylum-seeker poses a danger

3

to the community; and some of them apply even absent a conviction.

4

58.

Some of these new categorical bars also fail to provide fair notice of what convic-

5

tions—or what suspicions, based on which materials—will trigger them. For example, the Rule says

6

that an asylum-seeker is barred if they are convicted of any crime the adjudicator “knows or has reason

7

to believe” was committed in “support, promotion, or furtherance” of the activity of a criminal street

8

gang. The Rule does not explain these nebulous standards or otherwise cabin adjudicators’ discretion

9

in a way that would provide fair notice to asylum-seekers or stave off discriminatory or arbitrary en-

10
11
12

forcement.
C.
59.

Change in the Effect of Vacated, Modified, and Expunged Criminal
Convictions
The Rule presumes that criminal convictions remain effective (and thus trigger the asy-

13

lum bars) despite any vacatur, expungement, or modification, if (i) the vacatur or modification order

14

was entered after removal proceedings began or (ii) the applicant moved for the order more than a year

15

after conviction or sentencing, even if the modification was made to correct constitutional or legal

16

defects. 85 Fed. Reg. at 67259–60 (to be codified at 8 C.F.R. §§ 208.13(c)(7)–(8), 1208.13(c)(7)–(8)).

17

The Rule places the burden on the asylum-seeker to establish that any modification to their underlying

18

criminal conviction or sentence was not made for rehabilitative purposes or “for purposes of amelio-

19

rating the immigration consequences of the [underlying] conviction or sentence.” Id. Moreover, the

20

Rule empowers immigration adjudicators to consider evidence beyond the face of the court order itself

21

to determine the ruling state judge’s “purposes.” Id. at 67259–60 (to be codified at 8 C.F.R. §§

22

208.13(c)(9), 1208.13(c)(9)).

23

60.

This portion of the Rule does not reflect a permissible interpretation of the INA. Treat-

24

ing as valid a conviction vacated to correct a constitutional error is “so foreign, so antithetical, to the

25

long-standing principles underlying our criminal justice system and our notions of due process that we

26

would expect Congress to have spoken very clearly if it intended to effect such results.” Alim v.

27

Gonzales, 446 F.3d 1239, 1249 (11th Cir. 2006). Yet Congress nowhere authorized defendants to do

28
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1

so. Nor does the INA contain the clear statement that courts require before they allow federal agencies

2

to upset the federal–state balance. Indeed, this novel regime may violate the Full Faith and Credit Act,

3

28 U.S.C. § 1738, and the underlying constitutional guarantees thereof, U.S. Const. art. IV, § 1.

4

D.

Elimination of Automatic Review of Discretionary Denials of Asylum

5

61.

Finally, the Rule eliminates 8 C.F.R. §§ 208.16(e) and 1208.16(e), which provide for

6

automatic review of a discretionary denial of asylum where an asylum-seeker is denied asylum but

7

granted withholding of removal under 8 U.S.C. § 1231(b)(3), and the refugee is thereby precluded

8

from reuniting with their spouse and/or children and from obtaining permanent residence or citizen-

9

ship.

10

62.

If asylum is granted to an applicant, they may petition to have their spouse and/or minor

11

children admitted as derivative asylees. 8 U.S.C. § 1158(b)(3). Recipients of withholding of removal

12

are not able to do the same. Id.; see also id. § 1231. As a result of the Rule, an asylum applicant who

13

is denied asylum solely in the exercise of discretion, but who is then granted withholding of removal,

14

will not receive automatic review of that decision, even if it results in the inability to petition for their

15

spouse and/or minor children.

16

63.

Defendants have failed to offer any satisfactory justification for this fundamental

17

change in policy. The Rule relies primarily on unsubstantiated assertions that §§ 208.16(e) and

18

1208.16(e) are “inefficient, unclear, and unnecessary,” 85 Fed. Reg. 67251; however, instead of add-

19

ing detail or clarifying language to resolve any such confusion, Defendants have eliminated these

20

regulatory provisions entirely. In so doing, Defendants have not articulated any explanation for the

21

provisions’ alleged inefficiency. Nor have they articulated a basis for depriving applicants who are

22

not granted asylum solely in the exercise of discretion but who later win withholding of removal the

23

opportunity to achieve family unity. Family unity has been a cornerstone of U.S. immigration policy

24

for decades, and this change would prevent spouses and children from finding safety in the United

25

States.

26

IV.

27
28

Defendant Chad Wolf Lacked Authority to Propose or Issue the Rule
64.

The Rule was jointly issued by DHS and DOJ and sets forth parallel provisions to

amend 8 C.F.R. pt. 208, which operationalizes immigration laws administered by DHS (including
17
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1

those that govern affirmative asylum applications), and 8 C.F.R. pt. 1208, which operationalizes im-

2

migration laws administered by the EOIR, a sub-agency of DOJ.

3

65.

Insofar as the Rule relies on authority from DHS—including to implement amend-

4

ments to 8 C.F.R. pt. 208—the Rule was not validly issued because Defendant Chad Wolf lacked

5

authority under the Appointments Clause of the U.S. Constitution, the HSA, and/or the FVRA to pro-

6

pose or issue the Rule.

7

66.

On August 14, 2020, the U.S. Government Accountability Office (“GAO”) issued a

8

decision stating that the “incorrect official assumed the title of Acting Secretary” when former DHS

9

Secretary Kirstjen Nielsen resigned in April 2019 and that “subsequent amendments to the order of

10

succession made by [Kevin McAleenan] were invalid and officials who assumed their positions under

11

such amendments, including Chad Wolf and Kenneth Cuccinelli, were named by reference to an in-

12

valid order of succession.” GAO, Decision in the Matter of Department of Homeland Security—Le-

13

gality of Service of Acting Secretary of Homeland Security and Service of Senior Official Performing

14

the Duties of Deputy Secretary of Homeland Security 1 (Aug. 14, 2020), https://www.gao.gov/as-

15

sets/710/708830.pdf (“GAO Decision”).

16

67.

While the GAO decision focused primarily on the validity of Wolf’s appointment pur-

17

suant to the HSA, Wolf’s claim to the role of Acting Secretary fares no better under the FVRA. The

18

FVRA states that a person serving as an acting officer may serve in the office “for no longer than 210

19

days beginning on the date the vacancy occurs,” except under narrow circumstances. 5 U.S.C. §

20

3346(a)(1) (emphasis added).

21
22
23

68.

The relevant vacancy occurred, at the latest, by April 10, 2019, the purported effective

date of former DHS Secretary Kirstjen Nielsen’s resignation.
69.

Kevin McAleenan resigned, and Wolf purported to assume the role of Acting Secretary

24

of DHS, on November 13, 2019—217 days after April 10, 2019, and thus beyond the 210-day period

25

set forth in the FVRA. Accordingly, Wolf’s assumption of the role of Acting Secretary was not lawful

26

pursuant to the FVRA.

27
28
18
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1

70.

On December 19, 2019, DOJ and DHS jointly released the proposed Rule. See 84 Fed.

2

Reg. 69640. Wolf signed the proposal, notwithstanding that—as the GAO Decision explained—he

3

lacked the authority to do so.

4

71.

On October 21, 2020, the Departments jointly released the final Rule. Defendant Wolf

5

signed the final Rule under his purported authority as Acting Secretary of DHS. Specifically, Wolf,

6

“having reviewed and approved” the Rule, “delegated the authority to electronically sign” the Rule to

7

Chad R. Mizelle (the Senior Official Performing the Duties of the General Counsel for DHS).

8

72.

Because Defendant Wolf is not validly serving as Acting Secretary of DHS, he could

9

not lawfully exercise the authority of that office, including by proposing or issuing the Rule. To the

10

extent the Rule relies on authority from DHS, including to amend the procedures for asylum and with-

11

holding of removal set forth at 8 C.F.R. pt. 208, the Rule must be set aside.

12
13

V.

The Rule Is Motivated by Racial Animus
73.

Additionally, the Rule is motivated by racial, ethnic, and national origin-based animus.

14

As a threshold matter, the Rule reflects that DHS and DOJ received a number of comments expressing

15

concern about the ways in which it would disproportionately harm non-white immigrants. See, e.g.,

16

85 Fed. Reg. at 67223 (describing comments about the disparate racial impact that a bar based on

17

allegations that an offense was committed in “furtherance of criminal street gang activity” may have).

18

The Departments did not refute these comments, did not meaningfully engage with them, and did not

19

revise the Rule to address these concerns. Rather, the Rule includes only a hollow assertion that “[t]o

20

the extent that the rule disproportionally affects any group referenced by the commenters, any such

21

impact is beyond the scope of this rule, as this rule was not drafted with discriminatory intent toward

22

any group, and the provisions of the rule apply equally to all applicants for asylum.” Id. at 67226.

23

This statement is belied by countless racist, xenophobic comments made by members of the Trump

24

Administration and by the outsized impact that the Rule will have—and that DHS and DOJ were made

25

aware the Rule will have—on non-white immigrants.

26

74.

Statements by President Trump and others lay bare the Trump Administration’s dis-

27

criminatory motives against non-white, non-European immigrants, especially those accused or con-

28

victed of criminal conduct. The statements below are just a few examples; there are many more.
19
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1

75.

President Trump launched his 2016 campaign by raising the specter of violence from

2

supposedly criminal immigrants. When he announced his presidential bid, he infamously said: “When

3

Mexico sends its people, they’re not sending their best. . . . They’re sending people that have lots of

4

problems, and they’re bringing those problems with [sic] us. They’re bringing drugs. They’re bring-

5

ing crime. They’re rapists. And some, I assume, are good people.” Donald Trump Announces a

6

Presidential Bid, Wash. Post (June 16, 2015), https://www.washingtonpost.com/news/post-poli-

7

tics/wp/2015/06/16/full-text-donald-trump-announces-a-presidential-bid/. Three days later, he re-

8

peated a variation of the same statement on Twitter, writing, “Druggies, drug dealers, rapists and kill-

9

ers are coming across the southern border. When will the U.S. get smart and stop this travesty?”

10

President Donald Trump (@realDonaldTrump), Twitter (June 19, 2015, 10:22 PM), https://twit-

11

ter.com/realdonaldtrump/status/612083064945180672.

12

76.

President Trump has continued to make similar remarks throughout his presidency. For

13

example, in 2018, reports circulated that a group of several thousand asylum-seekers were approaching

14

the U.S.-Mexico border seeking refuge. President Trump tweeted about the event repeatedly over the

15

next several weeks, writing:

16

•

“I am watching the Democrat Party led . . . assault on our country by Guatemala, Honduras

17

and El Salvador, whose leaders are doing little to stop this large flow of people, INCLUDING

18

MANY CRIMINALS, from entering Mexico to U.S.....” President Donald Trump (@real-

19

DonaldTrump), Twitter (Oct. 18, 2018, 7:25 AM), https://twitter.com/realdonaldtrump/sta-

20

tus/1052883467430694912.

21

•

“Sadly, it looks like Mexico’s Police and Military are unable to stop the Caravan heading to

22

the Southern Border of the United States. Criminals and unknown Middle Easterners are

23

mixed in. I have alerted Border Patrol and Military that this is a National Emergy [sic]. Must

24

change laws!” President Donald Trump (@realDonaldTrump), Twitter (Oct. 22, 2018, 8:37

25

AM), https://twitter.com/realdonaldtrump/status/1054351078328885248.

26
27

•

“There are a lot of CRIMINALS in the Caravan. We will stop them. Catch and Detain!
Judicial Activism, by people who know nothing about security and the safety of our citizens,

28
20
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1

is putting our country in great danger. Not good!” President Donald Trump (@real-

2

DonaldTrump), Twitter (Nov. 21, 2018, 4:42 PM), https://twitter.com/realdonaldtrump/sta-

3

tus/1065359825654169600.

4

77.

Around the same time, President Trump aired a midterm campaign ad that featured

5

footage of an undocumented Mexican immigrant, Luis Bracamontes, bragging about his murder of

6

two police officers in California. It juxtaposed footage of Bracamontes with images of the so-called

7

“migrant caravan” moving toward the United States border—even though Bracamontes had nothing

8

to do with the caravan—and stated: “Dangerous illegal criminals like cop-killer Luis Bracamontes

9

don’t care about our laws.” Michael M. Grynbaum & Niraj Chokshi, Even Fox News Stops Running

10

Trump Caravan Ad Criticized as Racist, N.Y. Times (Nov. 5, 2018), https://www.ny-

11

times.com/2018/11/05/us/politics/nbc-caravan-advertisement.html.

12

78.

President Trump’s attempts to paint immigrants (particularly those from Central Amer-

13

ica) as gang members and dangerous people continued into the weeks surrounding the publication of

14

the proposed Rule in 2019. Less than two weeks before the proposed Rule was published in the Fed-

15

eral Register, President Trump posted a tweet reading in part, “Without the horror show that is the

16

Radical Left . . . the Border would be closed to the evil of Drugs, Gangs and all other problems!”

17

President Donald Trump (@realDonaldTrump), Twitter (Dec. 6, 2019, 11:00 AM), https://twit-

18

ter.com/realdonaldtrump/status/1202981139155210241. The day after the proposed Rule was pub-

19

lished, President Trump took to Twitter to share a link to an article about a number of purported gang-

20

related arrests in New York, writing, “We are getting MS-13 gang members, and many other people

21

that shouldn’t be here, out of our Country!” President Donald Trump (@realDonaldTrump), Twitter

22

(Dec. 20, 2019, 5:41 PM), https://twitter.com/realDonaldTrump/status/1208155412962447360.

23

79.

Similarly, during a presidential debate held on October 22, 2020—the day after the

24

final Rule was published—President Trump described noncitizen children separated from their parents

25

at the U.S. border as having been brought to the United States “through cartels and through coyotes

26

and through gangs.” ABC News, Biden and Trump Discuss Their Views on Immigration Policy,

27

YouTube (Oct. 22, 2020), https://www.youtube.com/watch?v=DZ9vIzVZjS4. In criticizing “catch

28
21
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1

and release” (the practice of allowing asylum-seekers to await their immigration hearings in the com-

2

munity rather than detaining them), President Trump further stated, “Catch and release is a disaster.

3

A murderer would come in, a rapist would come in, a very bad person would come in . . . we [would]

4

have to release them into our country.” Id. (emphasis added).

5

80.

These comments are part of a broader pattern of racist and xenophobic remarks made

6

by members of the Trump Administration. For example, in 2017, at the height of litigation surround-

7

ing the Administration’s travel bans, President Trump tweeted, “That’s right, we need a TRAVEL

8

BAN for certain DANGEROUS countries, not some politically correct term that won’t help us protect

9

our people!” President Donald Trump (@realDonaldTrump), Twitter (June 5, 2017, 9:20 PM),

10

https://twitter.com/realdonaldtrump/status/871899511525961728. A few months later, he tweeted

11

again, “The travel ban into the United States should be far larger, tougher and more specific – but

12

stupidly, that would not be politically correct!” President Donald Trump (@realDonaldTrump), Twit-

13

ter (Sept. 15, 2017, 6:54 AM), https://twitter.com/realdonaldtrump/status/908645126146265090.

14

81.

Around January 2018, President Trump met with lawmakers to discuss protections for

15

immigrants from Haiti, El Salvador, and African countries. According to those present at the meeting,

16

the President asked, “Why are we having all these people from shithole countries come here?” Josh

17

Dawsey, Trump Derides Protections for Immigrants from ‘Shithole’ Countries, Wash. Post (Jan. 12,

18

2018),

19

shithole-countries-in-oval-office-meeting/2018/01/11/bfc0725c-f711-11e7-91af-

20

31ac729add94_story.html. He also suggested that the United States should allow more people from

21

countries like Norway instead. Alan Fram & Jonathan Lemire, Trump: Why Allow Immigrants from

22

‘Shithole

23

news.com/fdda2ff0b877416c8ae1c1a77a3cc425/Trump:-Why-allow-immigrants-from-'shithole-

24

countries'.

25

82.

https://www.washingtonpost.com/politics/trump-attacks-protections-for-immigrants-from-

Countries’?,

AP

News

(Jan.

12,

2018),

https://ap-

Similarly, Defendant Kenneth Cuccinelli has made a number of troubling comments

26

about immigrants and their families. During a radio interview in 2012, Cuccinelli criticized Washing-

27

ton, D.C.’s pest control policy, stating that “it is worse than our immigration policy,” and noting, “You

28

can’t break up rat families. Or raccoons, and all the rest, and you can’t even kill ‘em.” Nick Wing,
22
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1

Ken Cuccinelli Once Compared Immigration Policy to Pest Control, Exterminating Rats, Huffington

2

Post

3

rats_n_3658064?guccounter=1.

4

(July

83.

26,

2013),

https://www.huffpost.com/entry/ken-cuccinelli-immigration-

More recently, in August 2019, Cuccinelli was asked whether he agreed that the words

5

of Emma Lazarus appearing on the Statue of Liberty, “Give me your tired, your poor,” are part of the

6

American ethos. Devan Cole & Caroline Kelly, Cuccinelli Rewrites Statue of Liberty Poem to Make

7

Case for Limiting Immigration, CNN (Aug. 13, 2019), https://www.cnn.com/2019/08/13/politics/ken-

8

cuccinelli-statue-of-liberty/index.html. He responded, “They certainly are: ‘Give me your tired and

9

your poor who can stand on their own two feet and who will not become a public charge.’” Id. He

10
11

later noted that Lazarus’s poem “was referring back to people coming from Europe.” Id.
84.

The Trump Administration has repeatedly used racist rhetoric to cast non-white immi-

12

grants as dangerous and to curb their entry into the United States. These statements leave no doubt

13

about the racial, ethnic, and national origin-based animus driving the new Rule, which will dramati-

14

cally expand bars to asylum eligibility for people convicted—or simply accused—of various relatively

15

minor offenses. The Rule will cause significant harm to non-white immigrants.

16

85.

It is well documented that current law enforcement policies harm immigrants of color.

17

For example, as a result of racially biased policing practices, Black people are disproportionately likely

18

to be arrested, convicted, and imprisoned in the United States. See NYU Law Immigrant Rights Clinic,

19

The State of Black Immigrants Part II: Black Immigrants in the Mass Criminalization System at 15,

20

https://www.immigrationresearch.org/system/files/sobi-fullreport-jan22.pdf (last visited Nov. 1,

21

2020) (noting in part, “These disparities exist even when crime rates are the same; for example, alt-

22

hough Blacks and whites use marijuana at roughly equal rates, Black people are 3.7 times more likely

23

than whites to be arrested for marijuana possession.”).

24

86.

The harm caused by racial bias in policing is further compounded by the immigration

25

consequences that often accompany arrests and convictions. See, e.g., Elizabeth Aranda & Elizabeth

26

Vaquera, Racism, the Immigration Enforcement Regime, and the Implications for Racial Inequality in

27

the Lives of Undocumented Young Adults, Soc. of Race and Ethnicity 88 (2015) (“[W]ith the exception

28

of Salvadorans, Latino and black immigrants are disproportionately represented among those being
23
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1

apprehended, detained, and deported from the country when compared with their shares of the undoc-

2

umented population”); see also Refugee and Immigrant Ctr. for Educ. and Legal Servs., Black Immi-

3

grant Lives Are Under Attack, https://www.raicestexas.org/2020/07/22/black-immigrant-lives-are-un-

4

der-attack/ (last visited Nov. 1, 2020) (“While 7% of non-citizens in the U.S. are Black, they make up

5

a full 20% of those facing deportation on criminal grounds[.]”).

6

87.

The specific nature of several of the newly imposed bars to asylum eligibility is likely

7

to augment these harms. For example, the use of convictions for bringing in or harboring certain aliens

8

as a bar to asylum eligibility will be particularly harmful to people entering the country through the

9

Southwest border of the United States. In fiscal year 2019, 3,487 convictions for “alien smuggling”

10

offenses were reported to the United States Sentencing Commission. See U.S. Sentencing Comm’n,

11

Quick Facts: Alien Smuggling Offenses (2019), https://www.ussc.gov/sites/default/files/pdf/research-

12

and-publications/quick-facts/Alien_Smuggling_FY19.pdf. A staggering 94% of those convictions

13

were brought in districts along the Southwest border. Id. Data from CBP reflects that in the same

14

year, nearly 88% of single adults apprehended at the Southwest border—i.e., the population of people

15

statistically most likely to be convicted for smuggling or harboring illegal aliens—came from the same

16

four countries: El Salvador, Guatemala, Honduras, and Mexico. See U.S. Customs and Border Prot.,

17

U.S. Border Patrol Southwest Border Apprehensions by Sector: Fiscal Year 2019 (Nov. 14, 2019),

18

https://www.cbp.gov/newsroom/stats/sw-border-migration/usbp-sw-border-apprehensions-fy2019.

19

88.

Similarly, barring asylum where a person is convicted of a crime that the adjudicator

20

knows or “has reason to believe” was committed in furtherance of gang activity—an extremely low

21

standard—will harm asylum-seekers from communities of color.2 See 85 Fed. Reg. at 67258–59 (to

22

be codified at 8 C.F.R. §§ 208.13(c)(6)(ii), 1208.13(c)(6)(ii)). For example, the Boston Regional In-

23

telligence Center (“BRIC”) maintains a “Gang Assessment Database” that tracks suspected gang

24

members.

25

2

26
27
28

See Bos. Police Dep’t, Rule 335 – Gang Assessment Database (Mar. 23, 2017),

This harm will only be exacerbated by the Executive Order on Combating Race and Sex Stereotyping
issued by President Trump on September 22, 2020. The Executive Order prohibits, in part, training
on implicit bias for certain federal employees, characterizing such training—perplexingly—as “promot[ing] race or sex stereotyping or scapegoating.” As a result of the interplay between the Rule and
this Executive Order, adjudicators will now be empowered to make a subjective determination about
whether an offense was committed in furtherance of gang activity without the benefit of any training
on the impacts of implicit bias on such determinations.
24
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1

https://bpdnews.com/rules-and-procedures. People are added to the BRIC Gang Assessment Database

2

based on a highly flawed point system, pursuant to which law enforcement officers assign people a

3

“score” based on various purported markers for gang involvement. Id. at 2 (describing the “10 Point

4

Verification System”). The point system allows law enforcement officers to assign points to a person

5

even where there is no allegation that the person has engaged in criminal activity. For example, a

6

person may receive points against them based on nicknames, attire, “drawings,” tattoos, or “[w]alking,

7

eating, recreating, communicating, or otherwise associating with” a purported gang member—even if

8

that person is a friend, neighbor, or family member. Id. at 3, 5–6. Data from the Boston Police De-

9

partment reflects that 66% of the people tracked in the BRIC Gang Assessment Database are Black,

10

24% are Latino, and just 2% are white, notwithstanding that Black and Latino residents make up 25%

11

and 20% of the Boston population, respectively. Phillip Marcelo, Inside The Boston Police Gang

12

Database, WGBH (July 30, 2019), https://www.wgbh.org/news/local-news/2019/07/30/inside-the-

13

boston-police-gang-database.

14

89.

Moreover, available data suggest that empowering immigration adjudicators to deter-

15

mine whether there is “reason to believe” that a crime was gang-related is likely to result in harm to

16

people from communities of color, who are often labeled by police as gang-involved even when they

17

are not. Government audits of gang databases have routinely found significant error rates. See, e.g.,

18

Cal. State Auditor, The CalGang Criminal Intelligence System 2 (Aug. 2016), https://www.audi-

19

tor.ca.gov/pdfs/reports/2015-130.pdf (finding that 23% of the CalGang designations reviewed lacked

20

adequate support); City of Chi. Office of Inspector Gen., Review of the Chicago Police Department’s

21

“Gang Database” 2 (Apr. 2019), https://igchicago.org/wp-content/uploads/2019/04/OIG-CPD-Gang-

22

Database-Review.pdf (finding that over 15,000 people designated as gang members in Chicago’s gang

23

database “had no specific gang membership listed and no reason provided for why the individual was

24

listed as a gang member”).

25

90.

By way of additional example, in April 2016, officers in New York arrested 120 people

26

in the Bronx (the “Bronx 120”) in what was then-described as the “largest gang takedown in New

27

York City history.” Babe Howell & Priscilla Bustamante, CUNY Sch. Of Law, Report on the Bronx

28
25
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1

120 Mass “Gang” Prosecution 4 (Apr. 2019), https://bronx120.report/. Notwithstanding this charac-

2

terization, approximately half of those arrested were not ultimately alleged to be gang members in the

3

indictment. Id. at 9. 88% of those arrested were Black, and not one was identified as white. Id. at 13.

4

The outcome of the Bronx 120 incident is emblematic of both the impact that a bar to asylum eligibility

5

based on purported gang activity will have on non-white immigrants and the unreliable nature of sub-

6

jective determinations of whether conduct is gang-related.

7

91.

The Rule does not articulate a standard to be applied in determining whether an offense

8

was committed in furtherance of gang activity, nor even criteria for what should prompt such an in-

9

quiry. Under the Rule, a conviction for something minor, like disorderly conduct, could lead to de-

10

portation of a young person to a country where they face persecution when paired with even minimal

11

evidence or a mere allegation of gang involvement. This outcome is manifestly unjust and exemplifies

12

the harm the Rule will cause asylum-seekers from low-income communities and communities of color.

13
14

VI.

The Rule’s Harm to Plaintiffs
92.

Plaintiffs are non-profit organizations that provide direct representation to, and advo-

15

cate on behalf of, immigrant communities, and provide training and educational programming to im-

16

migration practitioners and/or immigrant communities. The significant changes the Rule will im-

17

pose—including by creating several new categorical bars to asylum eligibility and eroding protections

18

set forth in the INA—will harm Plaintiffs in a number of ways.

19

A.

The Rule Frustrates Plaintiffs’ Missions

20

93.

Each of the Plaintiffs shares a mission to support and provide legal services to as many

21

low income and vulnerable noncitizens as possible, including to asylum-seekers. For example,

22

CLINIC operates the nation’s largest network of nonprofit legal immigration services programs as part

23

of its mission to embrace the Gospel value of welcoming the stranger by promoting the dignity and

24

protecting the rights of immigrants. The Rule frustrates Plaintiffs’ missions by establishing a number

25

of new barriers to asylum eligibility that will make it far more difficult for Plaintiffs to serve their

26

clients—many of whom the Rule will render ineligible for asylum.

27
28

94.

For CLINIC (and the nearly 400 affiliated immigration programs in its network), the

Rule will impede its core aims of “welcoming the stranger” and protecting the rights of immigrants by
26
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1

categorically excluding many from asylum eligibility, leaving CLINIC and its affiliates without a

2

means of securing a pathway to permanent residency for many of the people it serves.

3

95.

Moreover, the Rule allows immigration adjudicators to undertake a number of subjec-

4

tive inquiries, including determining whether an offense was committed in furtherance of the activity

5

of a criminal street gang, whether a person engaged in battery or extreme cruelty involving a domestic

6

relationship (even if it did not result in a conviction), and the purposes for which a prior conviction

7

was vacated or modified. These changes will increase the proportion of resource-intensive cases aris-

8

ing within the communities Plaintiffs serve, necessarily reducing the number of asylum-seekers Plain-

9

tiffs are able to assist and causing ripple effects felt throughout Plaintiffs’ organizations.

10

96.

For example, in 2019 alone, CAIR Coalition was able to provide 4,090 individual con-

11

sultations for adults and children in detention to ascertain their asylum options, spending 4,000 hours

12

conducting jail visits. As a result of the sweeping impact of the new Rule, each consultation is likely

13

to take significantly more time—indeed, CAIR Coalition estimates that the number of adults its staff

14

could prepare during each jail visit will be reduced by a third.

15

97.

Similarly, the number of intake interviews CAIR Coalition has traditionally been able

16

to provide is driven in part by its ability to rely on appropriately supervised legal assistants and law

17

student volunteers to conduct such interviews. Given the increased complexity resulting from the new

18

Rule (including the need to assess the applicability of a number of new categorical bars to asylum

19

eligibility and the impact of any prior convictions an asylum-seeker may have), CAIR Coalition an-

20

ticipates that it will no longer be able to staff client intake interviews with legal assistant or law student

21

volunteers. The new need to staff such interviews with CAIR Coalition staff members and volunteer

22

lawyers will (i) significantly reduce the overall amount of intake interviews CAIR Coalition is able to

23

conduct and (ii) reduce CAIR Coalition’s capacity to assist as many clients as possible in other aspects

24

of the asylum process, including in trial-stage proceedings.

25

98.

The Rule will significantly reduce the amount of cases in which Plaintiffs can support

26

and represent asylum-seekers going forward, as their attorneys will need to expend an increased

27

amount of time and resources on each client’s case to establish eligibility under the Rule (including,

28

among other things, the time and resources required to obtain and assess criminal conviction and arrest
27
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1

records, prepare for and put on a “mini-trial” in immigration court regarding whether there is a “reason

2

to believe” an offense was committed in furtherance of gang activity or is a domestic violence offense,

3

and engage expert witnesses). The Plaintiffs will also need to expend an increased amount of time

4

and resources on the cases of applicants who are barred from asylum by the Rule and bear the burden

5

to meet a higher standard under withholding of removal than asylum.

6

99.

The ability of the Plaintiffs to take on new clients will also be harmed by the Rule’s

7

impact on family members of the asylum-seekers the Plaintiffs serve, many of whom are parents who

8

fled their home countries with their young children. If a parent who flees to the United States is subject

9

to one of the Rule’s new eligibility bars, and thereby forced to seek withholding of removal, they will

10

no longer be able to ensure that their child or spouse can also obtain protection in the United States,

11

regardless of whether the parent is granted withholding of removal. The de facto decoupling of family

12

cases contemplated by the new Rule will likely result in increased family separation, as family mem-

13

bers who no longer qualify for asylum are removed, but will also have a significant impact on the

14

Plaintiffs, who will be faced with an increased number of cases where they must assist each family

15

member in seeking asylum as a principal, rather than being able to rely on derivative status, at the

16

same time as they face a decrease in the number of resources they have available.

17

100.

The resulting reduction in the number of people Plaintiffs are able to support will frus-

18

trate their missions, including by directly conflicting with CAIR Coalition’s mission to expand access

19

to counsel within the population it serves.

20

B.

The Rule Diverts Resources from Plaintiffs’ Core Programs

21

101.

The Rule is also causing and will continue to cause Plaintiffs to divert resources from

22

their core programs. Before the effective date of the Rule, each Plaintiff will need to expend signifi-

23

cant resources—including by diverting resources from its core programs—to analyze and interpret the

24

Rule, create new informational materials and resources to address the Rule, and provide training to its

25

staff and, in the case of CLINIC, its large network of affiliates, almost half of whom provide asylum

26

representation. For example, CAIR Coalition will need to update its client database and intake process

27

to add questions and responses relevant to the new Rule’s asylum eligibility bars, a process that will

28
28
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1

take days of staff member time and require deferring previously planned updates due to cost and timing

2

reasons.

3

102.

Additionally, several of the Plaintiffs provide training and support to other practitioners

4

and/or directly to immigrant communities, which will require them to expend substantial resources in

5

the near term on tasks such as drafting client alerts, designing and hosting webinars, and updating any

6

website content concerning asylum eligibility. For example, Pangea provides Know Your Rights

7

presentations to hundreds of immigrants each year, and DSCS conducts advocacy work for ICE de-

8

tainees and assists undocumented youth with DACA registrations. In 2020, Pangea piloted a program

9

that provides in-depth assistance to pro se asylum applicants that has already served ten clients, while

10

CAIR Coalition hosted 182 workshops for pro se asylum-seekers and provided pro se assistance to

11

241 individuals in 2019 alone. To continue offering these programs, Pangea, CAIR Coalition, and

12

DSCS will need to analyze the new Rule, revise their training materials, and create new curricula

13

promptly. They will also need to spend more staff time on each workshop to explain the complexities

14

of the rule to pro se asylum-seekers.

15

103.

Likewise, all Plaintiffs anticipate needing to rework their existing training materials to

16

ensure their staff understand the Rule’s new eligibility and processing framework requirements, and

17

especially on the complexities of criminal law, which will take a tremendous amount of time and

18

workforce effort that the Plaintiffs cannot afford to spare.

19

104.

Moreover, because CLINIC is the hub of the largest network of immigration legal ser-

20

vices providers in the nation, its affiliate programs will look to it to provide real-time guidance regard-

21

ing the new Rule, including through in-depth articles and news alerts and multi-platform social media

22

announcements. Among other tools, CLINIC provides its affiliates with access to the “Ask-the-Ex-

23

perts” portal on its website, which allows attorneys and accredited representatives at its affiliates to

24

submit inquiries regarding individual immigration matters. In order to ensure that it is adequately

25

prepared to field questions from affiliate legal staff about the impact of the Rule on asylum-seeking

26

clients, CLINIC will need to devote substantial resources to training its legal staff. If a submitted

27

question is broadly applicable, CLINIC staff may also spend additional weeks developing trainings or

28

written resources designed to answer it. Indeed, due to the substantial number of questions CLINIC
29
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1

has already received from its affiliates regarding the intersection of criminal law and immigration law,

2

CLINIC hired a consulting attorney who specializes in this area to respond specifically to such inquir-

3

ies. Because the attorney charges CLINIC an hourly rate, CLINIC expects to realize a negative impact

4

to its budget, especially given the number of queries the organization will continue to receive regarding

5

the implications of the new Rule alone.

6

105.

Each of the tasks and expenses necessary to respond to the new Rule—including those

7

described above—requires Plaintiffs to divert their finite resources from other aspects of the programs

8

they provide. As a result of the Rule, Plaintiffs anticipate the need to make changes including reallo-

9

cating staffing, devoting less time to advocacy projects and community initiatives, and taking on fewer

10

cases.

11

C.

The Rule Jeopardizes Plaintiffs’ Funding

12

106.

The Rule will also jeopardize Plaintiffs’ funding. Plaintiffs rely in part on grants from

13

sources such as states, counties, and foundations. Such grants are often conditioned on Plaintiffs’

14

ability to achieve certain targets, such as a total number of clients served or asylum applications filed

15

each year. In 2020, grants of this nature constituted approximately 65% of Pangea’s budget and ap-

16

proximately 95% of the budget for DSCS’s Deportation Defense & Legal Advocacy Project. CAIR

17

Coalition, too, receives funding from grants and foundations tied to the number of adults CAIR Coa-

18

lition is able to represent each year. Because the Rule will necessarily reduce the number of Plaintiffs’

19

clients eligible for asylum, and will require Plaintiffs to spend significantly more time on each client’s

20

case, Plaintiffs are unlikely to be able to comply with existing funding requirements—and thus expect

21

to lose a substantial amount of their funding once this Rule goes into effect.

22

107.

Similarly, CAIR Coalition has established pro bono partnerships with a number of law

23

firms with which it places asylum cases. In addition to providing pro bono legal services, many of

24

these law firms donate money to CAIR Coalition, often in exchange for opportunities to provide direct

25

assistance with and staffing of asylum matters. Currently, law firm donations of this kind account for

26

close to 5% of CAIR Coalition’s annual budget. Under the new Rule, fewer of CAIR Coalition’s

27

clients will be eligible for asylum, as a result of which it will necessarily have fewer asylum cases to

28

place with partner law firms. CAIR Coalition expects that this shift could result in a decrease in the
30
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1

amount of law firm donations it receives. CLINIC expects to see a similar decrease in law firm dona-

2

tions in connection with the impact the Rule may have on its BIA Pro Bono Project, through which

3

CLINIC matches vulnerable immigrants with pro bono counsel to defend their cases before the Board

4

of Immigration Appeals (“BIA”).

5

108.

Even under the best of circumstances, the loss of a significant source of funding could

6

have devastating impacts for the Plaintiffs. With respect to the new Rule, the harm caused by the loss

7

of funding will be further exacerbated by the concomitant increase in demands on Plaintiffs’ resources.

8

D.

The Rule Harms the Populations Plaintiffs Serve

9

109.

In addition to the harmful outcomes described above, if permitted to take effect, the

10
11

Rule will cause serious harm to the populations Plaintiffs serve.
110.

To start, the harm caused by the Rule will be exacerbated by the manner in which it

12

intersects with other rules recently issued by DHS. For example: the Rule will impose a categorical

13

bar against asylum-seekers convicted of “possession or use of an identification document, authentica-

14

tion feature, or false identification document without lawful authority.” 85 Fed. Reg. at 67258–60 (to

15

be codified at 8 C.F.R. §§ 208.13(c)(6)(vi), 1208.13(c)(6)(vi)). However, this Rule follows close be-

16

hind a separate rule entitled Asylum Application, Interview, and Employment Authorization for Ap-

17

plicants, published on June 26, 2020, which prohibits asylum-seekers from applying for work author-

18

ization until at least one year after submission of an asylum application. See 85 Fed. Reg. 38532,

19

38626 (June 26, 2020) (“EAD Rule”). At the same time, asylum-seekers are generally not eligible to

20

receive federal public benefits until they are granted asylum. Id. at 38566. As a result of the EAD

21

Rule, asylum-seekers will be unable to work or to receive federal public benefits for a prolonged

22

period of time, which may drive some to seek and/or use false identification out of necessity. This

23

harm will be further exacerbated by the ongoing unemployment and health impacts of the coronavirus

24

pandemic. Under the Rule, even people seeking false identification as a means of survival (due to the

25

impacts of the EAD Rule) may be barred from asylum eligibility as a result.

26

111.

Moreover, the Rule will summarily exclude many people from asylum eligibility in

27

violation of U.S. asylum laws, decades of asylum jurisprudence, and international treaty obligations.

28

As a direct result of the Rule, thousands of people fleeing persecution, violence, and even death in
31
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1

their countries of origin will be ineligible for the life-saving relief asylum is meant to provide, in direct

2

contravention of the Refugee Convention and the Refugee Act of 1980. The Rule will also impact

3

their family members, who will be rendered ineligible for derivative asylum and family reunification.

4

Moreover, the Rule will leave thousands ineligible for adjustment of status based on asylum, as a result

5

of which—even if they are permitted to remain in the United States—they will no longer have a path-

6

way to citizenship.

7

112.

The Rule will disproportionately impact the most vulnerable people who are fleeing

8

persecution and seeking asylum. Asylum-seekers are often impacted by the trauma of persecution,

9

ranging from torture, rape, and severe bodily injury to death threats, pervasive discrimination, impris-

10

onment, and subjugation of their beliefs and identities. These populations have also often suffered the

11

additional traumas of witnessing the persecution of family members and friends; harrowing journeys

12

from their countries of origin to the United States; and even facing additional discrimination and hard-

13

ship once they arrive here.

14

113.

The trauma refugees and asylum-seekers have faced frequently manifests as mental

15

illness, and studies suggest that more than one out of every three asylum-seekers struggles with de-

16

pression, anxiety, and/or post-traumatic stress disorder. Giulia Turrini et al., Common Mental Disor-

17

ders in Asylum Seekers and Refugees: Umbrella Review of Prevalence and Intervention Studies, 11

18

Int’l

19

cles/PMC5571637/. In many cases, the behavior that serves as the basis for criminal convictions is a

20

direct result of these traumatic experiences. For example, asylum-seekers, and even asylum-seeking

21

unaccompanied children, often have little or no access to mental health care and may turn to self-

22

medication through drugs or alcohol.3 This behavior, in turn, places them at high risk for substance-

23

related convictions; e.g., convictions for drug possession or driving under the influence. Under the

24

new Rule, any such conviction could bar someone from eligibility for asylum, even if it were a one-

25

time offense and the applicant demonstrated extensive evidence of rehabilitation. The Rule eliminates

J.

Mental

Health

Sys.

51

(Aug.

2017),

https://www.ncbi.nlm.nih.gov/pmc/arti-

26
3

27
28

Moreover, many may refrain from seeking help due to concerns about the applicability of the Inadmissibility on Public Charge Grounds Rule (the “Public Charge Rule”). See 84 Fed. Reg. 41292 (Aug.
14, 2019). Under the Public Charge Rule, a person may be rendered inadmissible to the United States
if they are “likely at any time to become a public charge.” Id. at 41294; see also 8 U.S.C. § 1182(a)(4).
32
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1

immigration adjudicators’ discretion to consider the underlying circumstances of these types of of-

2

fenses and thus to treat these asylum-seekers with the compassion that trauma-related addiction issues

3

deserve.

4

114.

The Rule’s categorical bar against asylum-seekers convicted or accused of acts of do-

5

mestic violence will similarly impact the most vulnerable applicants. While plaintiffs unequivocally

6

condemn domestic violence in all of its forms, the Rule as drafted fails to account for the complex

7

dynamics of such violence and its treatment under criminal law—a failure that puts even survivors of

8

domestic violence at risk. For example, in many states, any incident involving intimate partners, or

9

parents and children, is treated as a domestic violence case from the outset, regardless of circumstance.

10

See Kari Hong & Philip L. Torrey, What Matter of Soram Got Wrong: “Child Abuse” Crimes that

11

May Trigger Deportation Are Constantly Evolving and Even Target Good Parents, Harv. Civ. Rts.

12

Civ. L. Rev. (Oct. 15, 2019) (“In 1999, Minnesota enacted legislation requiring a child’s exposure and

13

proximity to domestic violence to be ‘a statutorily specified form of reportable child abuse and ne-

14

glect.’ . . . ‘Parents, primarily mothers, who themselves were victims of domestic violence thus be-

15

came the subjects of neglect reports based on their alleged failure to protect their children from expo-

16

sure to the violence.’”). Additionally, instances of domestic violence often result in the arrest of both

17

the victim and the perpetrator, and victims may face criminal charges for harming perpetrators in self-

18

defense. Even if these charges are eventually dropped, the sweeping language of the Rule could render

19

these people ineligible for asylum simply as a result of having been charged in the first instance.

20

115.

As the Rule reflects, commenters noted that this portion of the Rule could be particu-

21

larly harmful for populations with overlapping vulnerabilities, such as members of the LGBTQ com-

22

munity (who are prone to experience inaction by law enforcement in response to domestic violence

23

and may be more likely to have both partners arrested) and people with limited English proficiency,

24

who may be unable to describe the abuse to police officers. 85 Fed. Reg. at 67228. Critically, the

25

Rule permits immigration adjudicators to determine that a person is ineligible for asylum if the adju-

26

dicator “knows or has reason to believe” that the applicant engaged in battery or extreme cruelty in-

27

volving a domestic relationship even if the alleged conduct did not result in a conviction. Id. at 67258–

28

60. The Rule does not articulate a standard to be applied in making such determinations, nor even
33
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1

criteria for what should prompt such an inquiry. The end result is that any asylum-seeker arrested for

2

any offense, whether convicted or not, could be subject to a nebulous, subjective inquiry—without fair

3

notice as to what such an inquiry may entail—and could be barred from asylum eligibility as a result.

4

The exceptionally far reach of this portion of the Rule harms asylum-seekers by leaving them vulner-

5

able to assessments of their culpability by an immigration adjudicator without the same level of due

6

process protection they would receive in court. Moreover, such assessments may involve the adjudi-

7

cator’s consideration of alleged conduct that is years old and that never resulted in a conviction.

8

116.

Although the Rule purportedly provides an exception from the domestic violence bar

9

for survivors who “have been battered or subjected to extreme cruelty and aliens who were not the

10

primary perpetrators of violence in the relationship,” id. at 67230, this weak exemption does not mit-

11

igate the damage done by the Rule. Even for those who may seek to avail themselves of this exception,

12

the reality is that many abusers isolate, intimidate, and control their victims in ways that will make it

13

very difficult for survivors to produce evidence of being “battered or subjected to extreme cruelty”

14

such that they can successfully rely upon the exception.

15

117.

Similarly, using convictions for “harboring certain aliens” as a bar to asylum eligibility

16

disproportionately targets the most vulnerable. When asylum-seekers flee, their family members are

17

often also in danger and being persecuted; thus, asylum-seekers may help their relatives seek safety in

18

the United States as well. Under the new Rule, asylum-seekers will be rendered ineligible for asylum

19

if they assist loved ones in dire circumstances. For example, parents who are trying to help their minor

20

children escape life-threatening situations—something virtually every parent would feel compelled to

21

do—will be barred from asylum eligibility.

22

§§ 208.13(c)(6)(i), 1208.13(c)(6)(i)).

23

118.

Id. at 67258–59 (to be codified at 8 C.F.R.

The Rule’s provision on conviction and sentence vacaturs and modifications will also

24

lead to the expulsion of countless people. The Rule will bar many people who no longer have convic-

25

tions at all by creating a temporally-based presumption that orders vacating, expunging, or modifying

26

criminal convictions were entered “for the purpose of ameliorating immigration consequences” if the

27

relevant order was entered (i) after the initiation of removal proceedings or (ii) more than one year

28

after the date of the original order of conviction or sentencing. Id. at 67259–60 (to be codified at 8
34
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1

C.F.R. §§ 208.13(c)(7)–(8), 1208.13(c)(7)–(8)). The Rule will thus preclude from asylum eligibility

2

countless people who have appropriately had their sentences modified because of their rehabilitation

3

and/or their efforts to overcome addiction or escape from domestic violence or gang pressure—people

4

who have turned their lives around and who do not pose any danger to their community.

5

119.

This provision will also impact those immigrants whose convictions and sentences are

6

procedurally or substantively defective, but who only realized that fact (i) more than one year after

7

they were convicted or sentenced and/or (ii) at the time of their immigration proceedings, or those who

8

lack the legal resources and evidence to ensure that the change to their criminal record conforms to

9

this contorted interpretation of the law. As with other provisions of the Rule, this provision will dis-

10

proportionately impact the most vulnerable asylum-seekers: those who are low income, who speak

11

the least English, or who have limited education and resources. Moreover, the Rule will unlawfully

12

deny essential protection to asylum-seekers by refusing to give full faith and credit to valid criminal

13

court decisions and allowing an adjudicator to “look beyond the face of” any such court order to de-

14

termine the purpose for which it was issued. Id. at 67259–60.

15

120.

The Rule’s rescission of automatic review of discretionary asylum denials under 8

16

C.F.R. §§ 208.16(e) and § 1208.16(e) will also have a devastating impact on the families of asylum-

17

seekers. People will face the impossible choice of either abandoning their spouse and children or

18

risking return to a country where their lives or freedom would be threatened in order to reunite. Those

19

spouses and children may also face persecution themselves. This provision—like all the others set

20

forth in the Rule—will thus leave more vulnerable people unprotected, particularly if those spouses

21

and children lack the resources or are otherwise unable to travel to the United States and apply for

22

asylum independently. The Rule contravenes the principles of family cohesion and unification that

23

underpin United States immigration law, that have been part of our country’s tradition since its found-

24

ing, and that were first codified more than fifty years ago in 1965 and later expanded in 1980. See

25

Immigration and Nationality Act of 1965, Pub. L. No. 89-236, 79 Stat. 911; see also Refugee Act of

26

1980, Pub. L. No. 96-212, 94 Stat. 102.

27
28

121.

Jointly, the three provisions of this Rule will upend the United States’ entire regime for

asylum protection. It will place thousands of bona fide refugees in peril of persecution, bodily harm,
35
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1

and even death. The Rule violates our country’s obligations under international and domestic law and

2

runs counter to our country’s proud history and tradition of providing refuge for the oppressed.

3

CLAIMS FOR RELIEF

4

FIRST CLAIM FOR RELIEF

5

The Rule is not in accordance with law, or is in excess of statutory jurisdiction, authority, or

6

limitations, or short of statutory right under the INA and the APA

7

122.

Plaintiffs incorporate and reallege the allegations above.

8

123.

The APA requires a court to set aside agency action that is “not in accordance with

9
10

law” or “in excess of statutory jurisdiction, authority, or limitations, or short of statutory right.” 5
U.S.C. § 706(2)(A)–(C).

11

124.

The Rule’s new categorical eligibility bars exceed the Attorney General’s authority to

12

set further conditions and limitations on asylum eligibility and conflict with the text, structure, and

13

history of the INA’s asylum provisions. The only domestic crimes that render a refugee ineligible for

14

asylum under Section 1158 are “particularly serious crimes”—that is, those crimes that (i) correspond

15

to an actual conviction, rather than suspicions or accusations; (ii) are “particularly serious”; and (iii)

16

reflect a danger to the community. See 8 U.S.C. § 1158(b)(2)(A)(ii) (emphasis added). Likewise, the

17

other statutory eligibility bars (apart from the firm-resettlement bar, which is irrelevant here) involve

18

serious conduct that renders someone a danger to others or to the nation.

19

125.

The Rule’s new categorical bars, by contrast, sweep in offenses that are not serious—

20

let alone particularly serious—and do not suggest a danger to others or to the community. Some of

21

them are also triggered by mere “reason to believe” that domestic criminal conduct occurred or had

22

certain characteristics, a dynamic found nowhere in the asylum statute. The bars are thus not “con-

23

sistent with” the statutory scheme, as required by the sole provision on which the Rule relies for its

24

authority. Id. § 1158(b)(2)(C). For the same reasons, they conflict with the governing statutory lan-

25

guage.

26

126.

The Rule also conflicts with Section 1158 because categorical bars to asylum eligibility

27

are inconsistent with the Refugee Convention, as incorporated by the INA. “Where fairly possible, a

28

United States statute is to be construed as not to conflict with international law or with an international
36
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1

agreement with the U.S.” Serra v. Lappin, 600 F.3d 1191, 1198 (9th Cir. 2010) (alteration omitted)

2

(quoting Munoz v. Ashcroft, 339 F.3d 950, 958 (9th Cir. 2003)). The Refugee Convention—relevant

3

portions of which are incorporated into the INA—requires an individualized analysis of whether a

4

particular crime disqualifies an asylum applicant, no matter which of the criminal bars is at issue. The

5

government’s proposed categorical bars simply ignore that requirement, and raise concerns about com-

6

pliance with the United States’ non-refoulement obligation. The bars are accordingly in conflict with

7

the INA and the treaty obligations it effectuates.

8
9
10

127.

The Rule’s presumption that criminal convictions vacated to cure substantive or con-

stitutional errors remain valid based purely on when they were vacated has no basis in the INA, conflicts with basic due process principles, and fails to give full faith and credit to state court rulings.

11

SECOND CLAIM FOR RELIEF

12

The Rule is arbitrary, capricious, or an abuse of discretion under the APA

13

128.

Plaintiffs incorporate and reallege the allegations above.

14

129.

Under the APA, an agency action must be set aside if it is “arbitrary, capricious, an

15
16

abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).
130.

The agency’s broad shift away from individualized, multi-factor asylum determinations

17

and toward categorical bars—in violation of the Refugee Convention—represents a dramatic and un-

18

explained break. In Matter of Pula, 19 I. & N. Dec. 467 (BIA 1987), the BIA concluded that asylum

19

determinations call for an examination of “the totality of the circumstances” in which no one factor

20

“should be considered in such a way that the practical effect is to deny relief in virtually all cases,” id.

21

at 473, and “the danger of persecution should generally outweigh all but the most egregious of adverse

22

factors,” id. at 474; see also In re Kasinga, 21 I. & N. Dec. 357, 367–68 (BIA 1996) (applying Matter

23

of Pula and holding same); Hussam F. v. Sessions, 897 F.3d 707, 718–19 (6th Cir. 2018) (per curiam)

24

(summarizing BIA precedent and concluding that “failure to disclose that . . . passport was not obtained

25

in the usual manner” could not “be reasonably termed the ‘most egregious’ of adverse factors”). Nev-

26

ertheless, the agency has departed from this precedent by determining that the conditions that are the

27

subject of each of its categorical bars are the only factors of importance in any circumstance in which

28
37
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1

one of those conditions is satisfied. The agency explanation does not account for the sudden unim-

2

portance of the expressed considerations that drove its prior policy for decades, does not provide a

3

reasoned explanation for disregarding such policy, does not meaningfully discuss the consequences of

4

this shift on populations relevant to Congress’s statutory purpose, and does not adequately explain

5

what statutorily grounded objectives would be achieved by the shift. The agency’s failure to consider

6

these and other significant factors renders the Rule arbitrary and capricious. See Encino Motorcars,

7

LLC v. Navarro, 136 S. Ct. 2117, 2125–27 (2016).

8

131.

The Rule is also arbitrary and capricious because DHS and DOJ have failed to “exam-

9

ine[ ] [the] relevant data” in issuing it. Genuine Parts Co. v. EPA, 890 F.3d 304, 311–12 (D.C. Cir.

10

2018) (alterations in original) (quoting Carus Chem. Co. v. EPA, 395 F.3d 434, 441 (D.C. Cir. 2005)).

11

The agencies do not fully consider the effects of the Rule on asylum-seekers, as they fail to give any

12

kind of estimate of the additional number or percentage of asylum-seekers who would be barred from

13

asylum based on the mandatory bars and their serious reliance interests in the agencies’ prior position.4

14

See Encino Motorcars, 136 S. Ct. at 2125–27. DHS and DOJ instead unhelpfully note that “[t]he

15

[proposed] expansion of the mandatory bars for asylum would likely result in fewer asylum grants

16

annually” and allege that they are unable to provide any estimates of “the expected decrease” “because

17

asylum applications are inherently fact-specific, and because there may be multiple bases for denying

18

an asylum application.” 85 Fed. Reg. at 67256. The Departments further admit that “the full extent

19

of the impacts [of the Rule] . . . is unclear.” Id. at 67257.

20

132.

The Rule also fails to offer any substantial evidence or reasoned explanation to support

21

how its provisions will serve the stated purposes of more predictable results and judicial efficiency.

22

See 85 Fed. Reg. at 67209 (asserting that the Rule will “create a more streamlined and predictable

23

approach that will increase efficiency in immigration adjudications” (citing 84 Fed. Reg. at 69647)).

24

In the absence of evidence to the contrary, it is difficult to see how proposing a categorical bar based

25
26
27
28

4

See 84 Fed. Reg. at 69658. DHS and DOJ provide an estimate of the number of cases that will be
impacted by a section of the proposed Rule that removes the provisions at 8 CFR §§ 208.16(e),
1208.16(e) regarding reconsideration of discretionary denials of asylum but do not provide any
estimate for the number of cases affected by these other changes. See also 85 Fed. Reg. at 67256–57
(noting the absence of data).
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1

on circumstances described in unreliable documents—including police reports, rap sheets, and proba-

2

tion reports—rather than actual convictions could avoid creating additional burdens for the already

3

overwhelmed immigration court system by tasking adjudicators with additional, highly nuanced, re-

4

source-intensive assessments. The agency’s failure to provide any evidence or explanation addressing

5

how efficiency would be improved by a requirement for adjudicators to engage in mini-trials on the

6

applicability of categorical criminal bars is arbitrary and capricious. See Moncrieffe v. Holder, 133

7

S.Ct. 1678, 1690 (2013) (describing how the avoidance of “minitrials” “promotes judicial and admin-

8

istrative efficiency”).

9

133.

The Rule fails to offer any substantial evidence or reasoned explanation to support its

10

conclusions relating to the “seriousness” or “dangerousness” of the offenses (or conduct) that are the

11

subject of its automatic bars. For instance, the Rule’s reliance on criminal history, recidivism, and

12

their connection to “dangerousness” in general establishes nothing about the danger to the community

13

associated with the specific offense of illegal reentry. See 84 Fed. Reg. at 69648; 85 Fed. Reg. at

14

67243. The same is true of the Rule’s reliance on decade-old, non-targeted studies to support its bar

15

on offenses involving criminal street gangs. 84 Fed. Reg. at 69649–50; 85 Fed. Reg. at 67225. This

16

absence of substantial evidence or reasoned explanation renders the rule arbitrary and capricious.

17

134.

Finally, the Rule also entirely fails to consider numerous important aspects of the prob-

18

lem. The Rule repeatedly states that material and foreseeable impacts associated with its novel con-

19

straints on asylum eligibility were “outside the scope of the rulemaking”—including the effect of the

20

rule on the asylum system itself. See 85 Fed. Reg. 67244–45. The agency’s failure to acknowledge

21

and consider these matters renders the rule arbitrary and capricious.

22

THIRD CLAIM FOR RELIEF

23

Defendants failed to provide adequate notice and opportunity to comment under the

24

APA

25

135.

Plaintiffs incorporate and reallege the allegations above.

26

136.

The APA requires a court to hold unlawful and set aside agency action that is arbitrary,

27

capricious, or “without observance of procedure required by law.” 5 U.S.C. § 706(2)(A), (D).

28
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1

137.

The APA also requires an agency proposing a new rule to provide public notice and to

2

“give interested persons an opportunity to participate in the rule making through submission of written

3

data, views, or arguments with or without opportunity for oral presentation.” 5 U.S.C. § 553(c).

4

138.

The 30-day notice-and-comment period provided was inadequate in light of the pro-

5

posed rule’s evident complexity and potential for far-reaching impact. The Rule was also part of an

6

improperly staggered rulemaking process, which prevented the public from understanding and com-

7

menting on the final regulatory regime. Further, the Agency did not respond adequately to public

8

comments, repeatedly declaring that foreseeable impacts of the Rule—including “humanitarian con-

9

cerns for asylum seekers” facing deportation to countries in which they face persecution—were “out-

10

side of the scope of this rulemaking.” 85 Fed. Reg. at 67243. The Rule is therefore invalid.

11

FOURTH CLAIM FOR RELIEF

12

Defendant Wolf lacked the authority to issue the Rule under the Appointments Clause of the

13

U.S. Constitution, the Homeland Security Act, and the Federal Vacancies Reform Act

14

139.

Plaintiffs incorporate and reallege the allegations above.

15

140.

The Secretary of Homeland Security is a principal officer of the United States whose

16

appointment requires Presidential nomination and Senate confirmation. See 6 U.S.C. § 112(a)(1); see

17

also U.S. Const. art. II, § 2, cl. 2.

18
19
20

141.

Defendant Chad Wolf purports to serve as the Acting Secretary of DHS; however, he

has not been confirmed by the Senate to hold that office and has no valid legal claim to the role.
142.

The HSA mandates that, in the event of the “absence, disability, or vacancy in office”

21

of the DHS Secretary, the Deputy DHS Secretary is first in the order of succession, followed by the

22

Under Secretary for Management. 6 U.S.C. § 113(g)(1). After the Deputy Secretary and the Under

23

Secretary for Management, the HSA allows the Secretary to “designate such other officers of the De-

24

partment in further order of succession to serve as acting secretary.” Id. § 113(g)(2).

25

143.

Although Wolf’s predecessor, Kevin McAleenan, attempted to invoke § 113(g)(2) to

26

amend the order of succession on November 8, 2019, the GAO has since issued a decision concluding

27

that the “incorrect official assumed the title of Acting Secretary at [the time of former Secretary Niel-

28

sen’s resignation]” and that “subsequent amendments to the order of succession made by [McAleenan]
40
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1

were invalid and officials who assumed their positions under such amendments, including Chad Wolf

2

and Kenneth Cuccinelli, were named by reference to an invalid order of succession.” See GAO Deci-

3

sion 1. The GAO’s interpretation is correct.

4

144.

Wolf’s claim to the role of Acting Secretary fares no better under the FVRA. The

5

FVRA states that a person serving as an acting officer may serve in the office “for no longer than 210

6

days beginning on the date the vacancy occurs,” except under narrow circumstances. 5 U.S.C. §

7

3346(a)(1) (emphasis added).

8
9
10

145.

The relevant vacancy occurred, at the latest, by April 10, 2019, the purported effective

date of former Secretary Kirstjen Nielsen’s resignation.
146.

Wolf purported to assume the role of Acting Secretary of DHS on November 13, 2019,

11

after the 210-day period set forth in the FVRA had passed. Both the proposed and final Rule were

12

also issued well beyond the statutory time limit.

13

147.

Because Defendant Wolf is performing the functions and duties of the Secretary of

14

DHS without having been confirmed by the Senate, in reliance on invalid orders of succession, and

15

far past the 210-day period set forth in the FVRA, he did not have valid authority to issue the Rule

16

under the Appointments Clause of the U.S. Constitution, the HSA, and/or the FVRA.

17
18

148.

The Rule, to the extent it relies on authority from DHS and/or Defendant Wolf, is thus

invalid and should not be permitted to take effect.

19

FIFTH CLAIM FOR RELIEF

20

The Rule violates the Regulatory Flexibility Act

21

149.

Plaintiffs incorporate and reallege the allegations above.

22

150.

The RFA requires federal administrative agencies to analyze the effects on “small en-

23

tities” of rules they promulgate, and to publish initial and final versions of those analyses. See 5 U.S.C.

24

§§ 603–604.

25

151.

26
27

Under the RFA, the court may set aside, stay, or grant other relief for agency action in

violation of the RFA, id. §§ 601, 604, 605(b), 608(b), and 610. Id. 5 U.S.C. § 611.
152.

The Rule is a “rule” within the meaning of the RFA. Id. § 601(2).

28
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1

153.

The RFA defines “small entities” to include small businesses, small nonprofit organi-

2

zations, and small governmental jurisdictions. Id. § 601(6). Each of the Plaintiffs is a “small entity”

3

within the meaning of the RFA and is directly affected by the Rule, which, among other things, will

4

require them to devote substantial resources to addressing the new restrictions on asylum eligibility

5

imposed by the Rule and will jeopardize their funding.

6

154.

DOJ and DHS’s regulatory flexibility analysis does not comply with the RFA because

7

DOJ and DHS concluded that the Rule will not have a significant impact on small entities. In lieu of

8

an adequate explanation, the Rule simply asserts that “[o]nly individuals, rather than entities, are eli-

9

gible to apply for asylum,” a statement that wholly ignores the impact of the Rule on Plaintiffs and

10

other organizations that serve asylum-seekers. 85 Fed. Reg. at 67255.

11

155.

The RFA requires DOJ and DHS to describe and estimate the number of small entities

12

that would be affected by the Rule. 5 U.S.C. § 604(a)(4). DOJ and DHS did not do so and refused to

13

include small nonprofit organizations affected by the Rule. 85 Fed. Reg. at 67255.

14

156.

The RFA requires DOJ and DHS to describe “the steps the agency has taken to mini-

15

mize the significant economic impact on small entities consistent with the stated objectives of appli-

16

cable statutes, including a statement of the factual, policy, and legal reasons for selecting the alterna-

17

tive adopted in the [Rule] and why each one of the other significant alternatives to the [Rule] consid-

18

ered by the agency which affect the impact on small entities was rejected.” 5 U.S.C. § 604(a)(6).

19

Again, DOJ and DHS failed to describe any such steps and failed to consider the “stated objectives of

20

applicable statutes,” id., including the INA, the Refugee Act, and the HSA. 85 Fed. Reg. at 67255.

21
22

157.

As a result of the foregoing, the Rule’s regulatory flexibility analysis does not comply

with the RFA.

23

158.

The Rule’s regulatory flexibility analysis is also arbitrary and capricious because it

24

does not reflect reasoned decision-making and fails to support its conclusions with substantial evi-

25

dence.

26
27

159.

The Rule is therefore unlawful and must be set aside. See 5 U.S.C. § 611; id. § 706.
SIXTH CLAIM FOR RELIEF

28
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1

The Rule violates the Fifth Amendment’s Due Process Clause

2

160.

Plaintiffs incorporate and reallege the allegations above.

3

161.

The Due Process Clause of the Fifth Amendment prohibits laws and regulations that

4

fail to “give ordinary people fair warning about what the law demands of them.” United States v.

5

Davis, 139 S. Ct. 2319, 2323 (2019). The requirement of fair notice applies in civil contexts just as in

6

criminal. Sessions v. Dimaya, 138 S. Ct. 1204, 1212–13 (2018) (plurality opinion). Given the “grave

7

nature of deportation,” the “most exacting vagueness standard” applies in the immigration context.”

8

Id. at 1213.

9

162.

10
11

The Rule is unconstitutionally vague. It fails to provide fair notice of the conduct that

may result in a bar to asylum eligibility and invites arbitrary enforcement by immigration adjudicators.
163.

For example, the Rule suggests that an asylum-seeker may be barred from eligibility if

12

they are convicted of any crime the adjudicator “knows or has reason to believe” was committed in

13

support, promotion, or furtherance of the activity of a criminal street gang. 85 Fed. Reg. at 67258–59

14

(to be codified at 8 C.F.R. §§ 208.13(c)(6)(ii), 1208.13(c)(6)(ii)). The Rule provides no description

15

of what behaviors, associations, or statuses could lead an adjudicator to find that an asylum-seeker

16

was involved in gang activity or that their conduct was in furtherance of the activity of a criminal street

17

gang. Nor does it provide any guidance on the types of offenses or circumstances that may trigger

18

such an inquiry, or any limitation on the evidence to which an adjudicator may look to make such a

19

determination.

20

164.

Similarly, the Rule allows adjudicators to determine whether a conviction amounts to

21

a domestic violence offense (for purposes of triggering an asylum eligibility bar) and, even where the

22

asylum-seeker has not been convicted, allows the adjudicator to determine that an asylum-seeker is

23

barred from eligibility if the adjudicator “knows or has reason to believe” that the person engaged in

24

battery or extreme cruelty involving a domestic relationship. Id. at 67258–60 (to be codified at 8

25

C.F.R. §§ 208.13(c)(6)(vii), 1208.13(c)(6)(vii)). The Rule again provides no guidance for this assess-

26

ment, including when such an assessment is appropriate; what factors should be considered in deter-

27

mining whether conduct amounts to domestic violence; and what standard should be applied.

28

SEVENTH CLAIM FOR RELIEF
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1

The Rule violates the Fifth Amendment’s Equal Protection Component

2

165.

Plaintiffs incorporate and reallege the allegations above.

3

166.

The equal protection component of the Fifth Amendment prohibits Defendants from

4

denying equal protection of laws to persons residing in the United States. Official actions that reflect

5

a racially discriminatory intent or purpose thus violate the Fifth Amendment’s equal protection com-

6

ponent. See Bolling v. Sharpe, 347 U.S. 497, 499–500 (1954), supplemented sub. nom. Brown v. Bd.

7

of Educ., 349 U.S. 294 (1955); see also Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429

8

U.S. 252, 265–66 (1977). Even facially neutral policies and practices are unconstitutional if they

9

reflect racial animus or discrimination. Id. at 266.

10

167.

In the instant case, Defendants violated the Fifth Amendment because they acted with

11

a discriminatory purpose based on race, ethnicity, and national origin in issuing the Rule. The Rule

12

thus violates the guarantee of equal protection under the Fifth Amendment.

13

168.

Defendants’ discriminatory intent in promulgating this Rule is evinced by, among other

14

things, the Rule’s impact on non-white immigrants and DHS and DOJ’s complete dismissal of and

15

failure to contend with this disproportionate impact as falling “beyond the scope of [the] rule.” 85

16

Fed. Reg. at 67226.

17

169.

Moreover, the Rule was promulgated following years of repeated comments by Presi-

18

dent Trump and others within the Trump Administration reflecting racial, ethnic, and national origin-

19

based animus, including referring to immigrants as “rapists,” “druggies,” and “killers” and comparing

20

immigrants to rats and other pests.

21
22
23
24

170.

promulgation of the Rule, and they have not tailored the Rule to address any legitimate interest.
171.

27
28

Plaintiffs and the communities they serve will suffer severe harm as a result of the

implementation of the Rule.

25
26

Defendants have failed to articulate a compelling governmental interest justifying the

JURY DEMAND
172.

Plaintiffs demand a jury trial on all counts triable by jury.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request that the Court:
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1

A.

Hold unlawful and set aside the Rule under 5 U.S.C. § 706(2);

2

B.

Declare the Rule arbitrary, capricious, an abuse of discretion, otherwise not in accord-

3

ance with law, and without observance of procedure as required by law, in violation of the APA, INA,

4

and RFA;

5

C.

Declare the Rule invalid for being co-issued by Defendant Chad Wolf, who lacked the

6

authority to do so pursuant to the Appointments Clause of the United States Constitution, the HSA,

7

and the FVRA;

8
9

D.

guarantees of the Fifth Amendment of the United States Constitution;

10
11

Declare the Rule unconstitutional for violating the Due Process and Equal Protection

E.

Enter a preliminary and permanent nationwide injunction, without bond, enjoining De-

fendants, their officials, agents, employees, and assigns from implementing or enforcing the Rule;

12

F.

Stay the implementation or enforcement of the Rule;

13

G.

Award Plaintiffs reasonable attorneys’ fees and costs pursuant to 28 U.S.C. § 2412;

H.

Grant any other and further relief this Court may deem just and proper.

14
15

and

16

Respectfully submitted,

17
18
19
20
21
22
23
24
25
26
27
28
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1

I, Etan Newman, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

2

1.

The facts contained in this declaration are known personally to me and, if called as a

3

witness, I could and would testify competently thereto under oath. I submit this sworn declaration in

4

support of Plaintiffs’ Motion for a Temporary Restraining Order and a Preliminary Injunction.

5

2.

I serve as an Immigration Attorney and Co-Director at Pangea Legal Services

6

(“Pangea”), where I conduct intake consultations and represent individuals facing removal

7

proceedings, in addition to coordinating Pangea’s appellate and federal litigation efforts. I have

8

worked at Pangea since 2016.

9

I.

10

Pangea and Our Mission
3.

Pangea is a 501(c)(3) non-profit corporation, with its main office in San Francisco,

11

California, and an office in San Jose, California. Pangea is a small nonprofit with gross receipts of

12

less than $1.5 million for 2019. Pangea’s mission is to stand with immigrant communities and to

13

provide services to those communities through direct legal representation, especially in the area of

14

deportation defense. Pangea is dedicated to protecting the fundamental right to move, by providing

15

direct legal representation, policy advocacy, education, and legal and community empowerment. In

16

addition to direct legal services, Pangea is committed to advocating on behalf of the community it

17

serves through policy advocacy, education, and legal empowerment efforts. Pangea’s efforts focus

18

primarily on Northern California’s Bay Area; however, Pangea collaborates with other immigration

19

services organizations around the country and has represented clients in immigration court in other

20

states in some instances.

21

4.

Pangea was founded to help address the critical need for the representation of

22

detained and non-detained individuals in the San Francisco immigration court system. That need

23

arises from a number of factors, including (but not limited to) the complexity of immigration law,

24

the grave negative consequences that may result from deportation, and the fact that many immigrants

25

in removal proceedings are eligible for relief or protection under the law. Pangea knows that large

26

numbers of asylum seekers, particularly early in the application process for asylum, are

27

unrepresented. These pro se applicants – many of whom do not speak English or even another

28

common language such as Spanish where there are available translators – have very difficult times
1
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1

filling out the I-589 Form in English. We have also seen that people representing themselves pro se

2

have a much lower success rate on their applications than those who are represented or have the

3

assistance of counsel. This is part of the reason that Pangea’s mission is to provide legal services to

4

as many immigrants and asylum seekers as possible.

5

5.

Pangea provides a number of immigration legal services to its clients, including:

6

representing noncitizens completing affirmative asylum applications and other applications for

7

relief; conducting intake consultations and referrals for noncitizens who need attorneys; representing

8

noncitizens in immigration court removal proceedings; providing on-call, same-day legal assistance

9

to noncitizens who are arrested by U.S. Immigration and Customs Enforcement (“ICE”) in the Bay

10

Area; representing noncitizens in federal litigation, including in habeas corpus petitions and appeals;

11

and, recently, representing individuals in post-conviction relief petitions in state criminal court.

12

6.

Pangea provides direct legal services to over 400 clients annually. The focus of our

13

direct representation is deportation defense, and nearly all of our clients are in removal proceedings.

14

At present, almost 250 of Pangea’s clients have asylum applications pending in either immigration

15

court or at United States Citizenship and Immigration Services (“USCIS”), and dozens of others are

16

either eligible for asylum, but have yet to submit an application, or have been denied asylum and are

17

on appeal. Pangea represents these clients, both detained and non-detained, in their bond

18

proceedings, removal hearings, before ICE and USCIS officials, and in related legal actions in state

19

and federal court. Pangea also provides in-depth assistance to pro se asylum applicants, a newly

20

launched program that has already served approximately 10 clients since its inception in 2020. We

21

seek to empower our clients in their communities to become immigration advocates themselves and

22

share their stories. Pangea also advocates for policy change on behalf of migrants at the local, state,

23

national, and international levels.

24

7.

In addition to providing direct legal services and pro se assistance, Pangea advocates

25

for and works to empower noncitizens by engaging in policy advocacy, education, and legal

26

empowerment efforts. Pangea’s community education efforts include, among others, providing

27

Know-Your-Rights (“KYR”) presentations to immigrant communities, which were attended by

28

hundreds of individuals annually prior to such gatherings being stopped by the COVID-19
2
DECLARATION OF ETAN NEWMAN, CASE NO. 20-CV-09253-JD

Case 3:20-cv-09253-JD Document 27-2 Filed 12/23/20 Page 5 of 25

1
2

pandemic.
8.

Pangea also provides training to other attorneys to equip them to provide further

3

services to noncitizen communities. Pangea works closely with at least one other similarly situated

4

non-profit organization, providing case supervision and assistance as needed. Pangea’s attorneys

5

also frequently participate in trainings hosted by organizations such as the Public Law Institute,

6

which are open to other attorneys and to the public.

7

9.

Pangea also participates in local and statewide advocacy for immigrants’ rights. This

8

includes partnering with coalitions to advocate for the enactment of legislation that protects

9

immigrant communities from detention and deportation. As part of these efforts, Pangea’s

10

Community Forum Project focuses on creating forums for clients to share experiences and common

11

fears without feeling targeted or exposed.

12

10.

As part of our advocacy work, Pangea submitted a comment during the comment

13

period on the Rule challenged in the Complaint, Procedures for Asylum and Withholding of

14

Removal; Credible Fear and Reasonable Fear Review, 85 Fed. Reg. 80274 (December 11, 2020)

15

(“Rule”). Pangea did so despite the egregiously unrealistic 30-day window the agency allowed for

16

comment submissions due to the exceedingly detrimental effects on the access of the migrants,

17

immigrants, and refugees that Pangea serves to asylum. This took significant resources for Pangea

18

to respond to particularly in light of the ongoing COVID-19 pandemic when Pangea’s staff had been

19

working from home since the pandemic began, which presented unprecedented difficulties in our

20

immigration advocacy and direct representation work, particularly in advocacy for detained clients.

21

Staff faced losses in productivity and increased childcare and similar burdens as they attempted to

22

provide competent representation to clients without access to office technology. Jails and ICE

23

detention facilities are COVID-19 hotspots, which caused Pangea to invest significant resources in

24

advocating for clients’ immediate release, including filing federal litigation, to prevent loss of life.

25

In short, the global pandemic had a significantly deleterious impact on Pangea’s ability to respond to

26

the proposed regulations on the incredibly short notice. Yet, despite all of the other pressing needs,

27

because of the enormous impact the then-proposed Rule would have on our work and our clients,

28

Pangea staff and law student interns spent approximately 35 hours or more researching, preparing,
3
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1

and submitting a fourteen page comment. This was time that our staff and interns would otherwise

2

have spent on direct client representation. Even so, because of the multiple and conflicting pressures

3

on staff time and the overwhelming nature of the changes in the Rule, Pangea’s staff was unable to

4

fully and comprehensively address every aspect of the Rule in its comment, particularly given

5

incredibly abbreviated comment period.

6

II.

7

The Rule
11.

The Rule challenged in the Complaint, Procedures for Asylum and Bars to Asylum

8

Eligibility, 85 Fed. Reg. 67202 (October 21, 2020) (“Rule”), would irreparably harm Pangea in

9

multiple ways, including by frustrating Pangea’s mission to serve as many immigrants lawfully

10

seeking asylum as possible. The Rule is a vast, sweeping revision of the entire asylum framework as

11

it has existed for the past forty years, and Pangea has only thirty days – over the holidays – to

12

respond to it. Pangea cannot wait for the Rule’s effective date to start rewriting and updating our

13

materials as the changes are so large and so deleterious to our clients, we need to be ready on Day

14

One, and to the extent the administration starts applying the Rule before its effective date, Pangea

15

will have to respond even sooner. This would require some of our staff to give up their holiday time

16

off – richly earned in light of the pandemic and the strains in still representing our clients through the

17

pandemic – to prepare for this new Rule.

18

12.

As described in the paragraphs below, the Rule would significantly limit the overall

19

number of clients Pangea is able to serve, placing the organization in an impossible position: it

20

would need to divert staff time and resources towards raising more funds to serve the same number

21

of clients, or reduce the total number of clients it serves to fit within the organization’s current

22

budget. Both of these take valuable resources and staff time away from our mission of serving

23

immigrants and asylum seekers.

24

A.

25

Pretermission
13.

Under the new Rule, Immigration Judges have the ability to “pretermit” an asylum

26

application if they decide that the asylum seeker has no claim on the face of their asylum application.

27

The asylum seeker then has ten days – a woefully insufficient time for people who do not understand

28

immigration law and, often, do not speak English – to appeal a decision that may be unclear and that
4
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1

they will likely not understand. As a result of the Rule, Immigration Judges could effectively deny

2

migrants their right to seek humanitarian protection in the United States without ever having their

3

day in court.

4

14.

For many migrants, English is not their first language; they lack access to an attorney

5

and are forced to represent themselves pro se. Additionally, asylum law is a thicket of highly

6

complex legal concepts that are challenging for any layperson or even non-specialist lawyers. In our

7

experience as immigration attorneys, asylum seekers who attempt to complete the I-589 application

8

pro se—especially when they are detained—have extreme difficulty overcoming these barriers.

9

First, only an English-language version of the I-589 is accepted in immigration court. For those who

10

are not literate in English or are learning the language, completing a legal document in a manner

11

acceptable to a court is incredibly challenging, and the new version of the I-589 implemented by the

12

Rule has twenty pages of instructions, nineteen pages of form, and a long series of convoluted

13

questions. Often the best option for asylum seekers in detention is obtaining the assistance of a

14

bilingual fellow detainee, a complete stranger with no duty to keep personal life details confidential.

15

Second, asylum law is a complex web of regulations, statutes, and case law, such that it is incredibly

16

difficult for a non-attorney to present a coherent claim without adequate time and assistance. For

17

example, without legal assistance, our experience is that many pro se applicants list on the I-589

18

form only the most recent harm that happened to them, or only the events that they feel comfortable

19

sharing, even though other events or forms of harm they have experienced are more relevant to their

20

claim. We have frequently met asylum seekers who had viable asylum claims—some of whom

21

ended up winning with Pangea’s representation—who struggled initially to articulate what had

22

happened to them using the legal terminology appropriate to the immigration court.

23

15.

Moreover, among the thousands of asylum seekers that Pangea’s staff has

24

represented, screened, provided advice to, and conducted workshops for, it is our experience that the

25

majority have typically endured severe trauma, including child abuse, beatings, detention, rape,

26

torture, death threats, and witnessing the abuse and murder of others. The clinical research shows,

27

and our experience bears out, that it is an incredibly challenging task for these individuals to share

28

delicate and personal past traumas without adequate support. Indeed, without a supportive client5
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centered, trauma-informed approach, the process of an applicant sharing their story may be nearly

2

impossible, if not at the very least, deeply retraumatizing. This Rule will certainly result not only in

3

the denial of worthy claims for protection, but will also victimize asylum seekers, returning them to

4

countries where many will face severe abuse, beatings, rape, kidnappings, and even death. Pangea

5

has partnered with immigration attorneys whose clients were killed by the persecutors they fled after

6

they were denied asylum, withholding of removal, and protection under the Convention Against

7

Torture and deported back to the countries from which they escaped. Indeed, reports by non-

8

governmental organizations have documented hundreds of cases in which deportees were killed or

9

tortured after being deported. This is not a so-called “parade of horribles;” it is the actual lives of

10
11

actual refugees and asylum seekers.
16.

Many Pangea clients who have successfully won asylum would have instead been

12

deported to the countries where they fear severe persecution were the Rule’s provisions regarding

13

pretermission in place when they filed their asylum application. For example, one of Pangea’s

14

clients submitted her I-589 application before she found Pangea, when she was still pro se. On the

15

application, she responded “no” to the question whether she had ever experienced threats or harm

16

from anyone in the past. In fact, the client had been gang-raped by multiple perpetrators, but she

17

was too scared and traumatized to report this experience on the form. She was so traumatized that

18

once Pangea began representing her, her attorney had to meet with her at the hospital in the presence

19

of her therapist in order to draft her declaration. At her asylum hearing, the immigration judge ruled

20

that her mental health condition, including severe post-traumatic stress disorder, required safeguards

21

to allow her to testify. The judge ultimately granted asylum after only five minutes of testimony and

22

the attorney for the Department of Homeland Security waived appeal.

23

17.

Another client of ours experienced years of sexual abuse at the hands of her father.

24

As incest is a particularly painful and shame-inducing type of persecution, our client was not

25

comfortable telling anyone about her trauma until well over a year into our representation of her.

26

Therefore, this claim was not part of her initially submitted I-589 application or her first declaration

27

submitted to court. Our client received a year of intensive therapy before she was emotionally and

28

psychologically prepared to discuss the details of what had happened, which were integral to her
6
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ultimately providing the testimony needed to show she qualified for asylum.

2

18.

A third client of ours had been persecuted as an indigenous woman in her home

3

country, which was the claim proffered on her initially submitted I-589 application. After she began

4

having regular meetings with a Pangea attorney to discuss her life story in preparation for her

5

hearings, and after she began to be able to trust our attorney, she revealed several more forms of

6

persecution she had suffered on account of other protected grounds: she had endured physical and

7

sexual abuse by her father as a child and rape as a minor by a former partner. She also revealed that

8

she was a lesbian who hid her sexuality and relationship with her partner for fear of harm. This

9

targeted violence constituted severe persecution under existing case law, and formed the basis of

10

additional grounds of protection.

11

19.

A fourth client was also an indigenous woman who fled gang-based persecution in

12

Guatemala. In her first interviews with her Pangea legal representative, she had to cut meetings

13

short as she was extremely traumatized by the violence she had experienced and could only attest to

14

threats she endured by a gang leader in her initial I-589 filing. After more than a year and a half of

15

intensive psychotherapy and dozens of meetings with her attorney, was she was able to trust her

16

attorney enough to detail the severe physical and sexual violence she suffered as a child and young

17

adult because of her race. At her individual hearing, she submitted a detailed declaration explaining

18

additional details and claims that she had not been psychologically able to present on her I-589. Her

19

claim was so strong that the immigration judge granted asylum after approximately 30 minutes of

20

testimony and the attorney for the Department of Homeland Security waived appeal.

21

20.

Under the Rule, it is likely that none of these clients would have had the opportunity

22

to process their trauma, access mental health services, feel comfortable telling these formidable

23

truths to their legal representatives, and ultimately present their testimony to the immigration court.

24

B.

25

Nexus
21.

Under the guise of simplifying the “nexus” requirement of asylum eligibility, the

26

Rule essentially mandates the categorical rejection of certain claims. While the rule is written to say

27

that “the Attorney General, in general, will not favorably adjudicate the claims of aliens who claim

28

persecution based on” a list of bars, the Rule provides no guidance as to what claims would be the
7
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exception or any way for an asylum seeker to prove that they qualify. Thus, this section of the Rule

2

de facto categorically excludes certain acts of persecution from being “on account of” a protected

3

ground. The categories the Rule describes include: ones where “interpersonal animus” is present;

4

claims that deal with resistance to gangs or terrorists; claims in which the wealth or perceived wealth

5

of the victim is a reason for persecution; perceived, present, or past gang membership; and

6

persecution based on gender. This last category would exclude claims for fear of honor killings or

7

Female Genital Mutilation, two categories that years of precedent have recognized as valid grounds

8

for granting asylum.

9

22.

Pangea has represented clients who were persecuted for reasons that appeared to

10

include “interpersonal animus” but were in reality part of a larger pattern of persecution on account

11

of a protected ground. For example, one client from Haiti was a health care provider who gave out

12

free exams through an NGO program after an earthquake devastated his country. He had a dispute

13

with another professional over that professional’s theft of NGO funding. Our client brought this

14

issue to the attention of a local court, but the other professional paid a bribe to the court to dispose of

15

the case. Pangea’s client went on the radio to denounce the other professional and the corruption in

16

the judiciary, and was subsequently threatened and beaten by police. Although the original dispute

17

was an interpersonal one, Pangea’s client was targeted and beaten for expressing his anti-corruption

18

political opinion, which has long been recognized as a valid asylum claim under binding case law.

19

23.

Pangea also represented an indigenous Guatemalan family who was involved in a

20

land rights dispute in Guatemala. In Guatemala, there is a long history of discrimination and

21

violence against indigenous people that continues to this day, including many instances of Ladinos

22

(people of European descent) violently forcing indigenous people off their land. In our clients’ case,

23

as part of the effort to take the land, Ladinos beat and killed many indigenous people in the town,

24

and attacked one of our clients and injured both of his arms. Although the persecutors’ motivations

25

could have been perceived as desiring “wealth” or “interpersonal animus,” in reality our clients were

26

targeted because they were indigenous. An immigration judge granted them asylum.

27
28

24.

Many of Pangea’s clients have also experienced gender-specific persecution that

constituted the basis for their successful applications for asylum, claims that the Rule’s redefinition
8
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of nexus would foreclose. One of our clients suffered decades of harsh abuse at the hands of two

2

different male domestic partners. She tried to do many things to escape the violence, including

3

going to the local family court and seeking a restraining order. The restraining order was completely

4

ignored by her partner and not enforced by the police, due to the well-documented reality that the

5

judicial and law enforcement system in her country did not take familial gender-based violence

6

seriously, and that the state was unable and unwilling to protect her. Despite it all, she made her way

7

to the United States on her own and presented herself at the border for protection. She won asylum a

8

few years later.

9

25.

Another client was subject to years of physical and sexual abuse at the hands of her

10

father, with all five of her children being a product of incest. Her daughter, who was also an asylum

11

seeker, had also been sexually abused by her father/grandfather. Again, due to pervasive and widely

12

documented patriarchal attitudes among state actors in their country of origin, these clients could not

13

receive protection from their government despite this extremely severe harm. Both received grants

14

of asylum in the United States. Under the new Rule, because of the ban on gender-specific nexus

15

framing and related barriers to protection, these women would be barred from asylum in spite of the

16

extreme suffering they experienced and their governments’ manifest unwillingness to aid or protect

17

them.

18

C.

19

Particular Social Group
26.

The Rule radically restricts what groups are cognizable as “particular social groups”

20

under asylum law. It prohibits a favorable adjudication of a particular social group asylum claim,

21

based on issues wholly unrelated to that particular social group’s cognizability, such as: “presence in

22

a country with generalized violence or a high crime rate,” and “interpersonal disputes of which [the

23

government is]…unaware or uninvolved,” among others. In so doing, the Rule gives adjudicators

24

the power to use irrelevant facts to deny asylum claims, facts that have no bearing on whether a

25

person is a member of a socially distinct group as understood in case law, or whether they have

26

suffered persecution on account of their membership in that group. Singling out migrants fleeing

27

persecution from “a country with a generalized violence or high crime rate” as prohibited from

28

favorable adjudication on the basis of their valid particular social group asylum claim seems to
9
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directly target Central American and Mexican asylum seekers.

2

27.

The Rule also requires asylum seekers to list their particular social group on the I-589

3

form. Asylum seekers are very unlikely to understand what this complicated area of law means.

4

Moreover, under the Rule a particular social group must be immutable, “socially distinct,” and

5

“particular,” legal terms which require evaluation of country conditions evidence. In Pangea’s

6

experience, it often takes months or years of learning the specific facts of a client’s case, researching

7

the country conditions of the country in question, and in some cases obtaining opinions and reports

8

from country conditions experts, to adequately identify and explain the relevant particular social

9

group in terms that meet the requirements and match the facts in a client’s case. Yet under the Rule,

10

an asylum seeker – with no legal training and with limited ability to speak English – who fails to

11

adequately identify a particular social group may find their valid asylum claim prematurely

12

pretermitted.

13

D.

14

De Facto Bars under the Guise of Discretion
28.

The Rule also imposes new de facto bars to asylum by suggesting or requiring that

15

Immigration Judges deny qualified asylum applicants based on discretion—often for reasons that are

16

understandable or unavoidable for the typical asylum seeker.

17

29.

First, under the Rule, an adjudicator would have the discretion to deny asylum to any

18

applicant who enters or tries to enter the United States without inspection. In addition, any applicant

19

who spends more than 14 days in a third country while en route to the United States could be barred

20

from asylum. As a corollary, the Rule gives adjudicators the ability to reject an asylum claim if an

21

applicant used or attempted to use false documents to come into the United States, unless they did

22

not pass through any other country other than their country of origin in their journey to the United

23

States. The effect of these rules is to deny asylum to individuals who often cannot access valid

24

travel documents because they rightfully fear an oppressive government. Essentially, the Rule

25

makes it virtually impossible for many asylum seekers to actually win asylum, by virtue of how they

26

fled persecution in their country of origin, unless they have the significant money and simple luck of

27

being able to afford to fly directly to the United States from their country, something most of

28

Pangea’s clients do not have.
10
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30.

Through its redefinition of discretion, the Rule practically eliminates exceptions to

2

the one-year filing deadline. The ramifications of eviscerating these exceptions to the one-year bar

3

would be devastating to many asylum seekers; numerous individuals face formidable, extraordinary

4

circumstances that prevent them from pursing their asylum applications earlier, including trauma-

5

induced post-traumatic stress disorder, poverty, ineffective assistance of counsel, lack of notice, and

6

affirmative mis-advice from others. Additionally, the Rule would prevent asylum applicants from

7

presenting legally recognized valid changed circumstances, including changed country conditions in

8

their nation of origin or a “coming out” experience for LGBT asylum seekers, to overcome the one-

9

year bar.

10

31.

Further, the Rule mandates the rejection of asylum claims, absent exceptional

11

circumstances, if an applicant did not file taxes before seeking asylum. This is an unreasonable and

12

undue burden to place on applicants; moreover, there is no correlation between the likelihood that a

13

person experienced persecution in their country of origin and the payment of taxes. Additionally,

14

many asylum seekers have no choice but to work in the informal economy, because they cannot

15

obtain work authorization, especially now, in a climate where the Administration continues to

16

further restrict migrants’ eligibility for this benefit. Indeed, the government recently enacted new

17

restrictions on asylum seekers’ ability to obtain work authorization. For migrants who are still

18

eligible, the regulations delay their ability to file an application for employment authorization for a

19

year after applying for asylum. Since they are unable to obtain work authorization and yet are often

20

desperately poor and need to feed their families, it makes sense that many would work in the

21

informal economy, where taxes were not withheld or paid on their income. Moreover, in Pangea’s

22

experience, most pro se asylum seekers without representation do not know how to file the

23

complicated tax forms that are required.

24

E.

25

Political Opinion
32.

The Rule also radically changes the definition of “political opinion” as a protected

26

ground. The Rule states that political opinion claims can only succeed when the asylum applicant

27

has acted in “furtherance of a discrete cause related to political control of a state or a unit thereof.”

28

By redefining political opinion so narrowly, the Rule forecloses the claims of feminist political
11
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activists and any civil society activists who participate in liberation movements that are not directly

2

related to “political control of a state.” Some of the most powerful and integral past and ongoing

3

social movements would not fall within this restrictive definition of political opinion, including the

4

past and present United States civil rights movements for racial equality, the gay and trans liberation

5

movement, labor movements, the ongoing climate justice movement, and many others.

6

33.

This new definition of “political opinion,” had it been in place at the time they

7

applied for asylum, would have resulted in several Pangea clients being removed to a country in

8

which they would have been persecuted for reasons clearly political in nature.

9

34.

One Pangea client worked in the Ministry of Education in Afghanistan and was

10

targeted by the Taliban for his perceived promotion of Western education and science. Armed

11

Taliban loyalists followed him and sent a letter to his family threatening to kill him. Although he

12

had undertaken no efforts related to “political control of a state or a unit thereof,” his perceived pro-

13

Western views were clearly seen by Taliban officials as politically threatening. He was granted

14

asylum by the Asylum Office on the basis of his imputed political opinion.

15

35.

Other Pangea clients have been targeted for their involvement in LGBTQ and gay-

16

rights movements. One Pangea client who is transgender went to LGBT pride marches where she

17

was insulted, had items thrown at her, and was beaten by police. Although she suffered persecution

18

on account of her pro-LGBT activism, the Rule would deny her relief on the basis that her actions

19

had nothing to do with “political control of a state.”

20

F.

21

Persecution
36.

The Rule sets forth such a narrow definition of persecution as to exclude many cases

22

in which a person is likely to have their life or freedom threatened if they are forced to return to their

23

home country. The Rule does not discuss the long-standing principle of cumulative harm, and gives

24

the impression that applicants who have suffered several discrete beatings or detentions would likely

25

fail to meet the new requisite showing for persecution. This would defeat deserving asylum claims,

26

sending people with legitimate fear of future prosecution back to places where they will suffer harm

27

and possibly torture.

28

37.

One Pangea client from Nigeria was told she would have to undergo Female Genital
12
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Mutilation (“FGM”), and was threatened, shoved, and told she would have to have a forced female

2

circumcision when she became pregnant. She went into labor in the second trimester as a result of

3

the psychological impact of these threats, and lost her baby. Given the nature of FGM and forced

4

abortion and the severe psychological impact these threats had on our client, an immigration judge

5

found she had suffered past persecution and granted asylum. The attorney from the Department of

6

Homeland Security waived appeal. Yet the new Rule, in significantly limiting the standard for

7

“persecution,” would likely result in an asylum denial for a similarly-situated applicant in the future.

8

G.

9

Internal Relocation
38.

The Rule’s new internal relocation standard is so high that any migrant seeking

10

asylum, withholding of removal, or Convention Against Torture relief will find its threshold

11

impossible to satisfy. The Rule mandates that an immigration judge consider “the applicant’s

12

demonstrated ability to relocate to the United States in order to apply for asylum,” and places the

13

burden on an asylum applicant to show they cannot internally relocate if they have suffered past

14

persecution by a non-state actor. Long-standing principles for analyzing the internal relocation

15

requirement—which are undone by this Rule—emphasize the reasonableness of internal relocation

16

in light of the social and economic circumstances of the applicant and the country, for the precise

17

reason that safe internal relocation is irrevocably tied to a person’s ability to safely reside long-term

18

in their new location. The Rule, by eliminating the requirement that an adjudicator consider social

19

circumstances such as health and family ties and instead highlighting an applicant’s ability to reach

20

the United States, shifts the focus to whether a person can immediately reach a temporarily safe

21

location while completely ignoring the question of whether they can remain there. The Rule also

22

ignores that most asylum applicants make an arduous and dangerous journey to the United States

23

precisely because they do not believe there is anywhere in their home country that they could

24

permanently and safely reside. This Rule in practice would deny claims for asylum, withholding of

25

removal, or protection under the Convention Against Torture because an asylum seeker cannot prove

26

a negative: that is, that there is not a location, however remote, in their home country in which they

27

could potentially find safety, regardless of their continued instability and fear for their lives. This

28

result is inhumane.
13
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39.

In practice, the Rule’s new burden on internal relocation would require attorneys at

2

Pangea to spend dozens of additional hours of research in each case. While the longstanding rule on

3

internal relocation correctly recognized the presumption that individuals who have suffered severe

4

past persecution by forces the government is unable or unwilling to control are unlikely to find

5

permanent safety elsewhere in a country controlled by the same government, the new Rule turns that

6

presumption on its head. In almost every case, therefore, Pangea attorneys will have to research and

7

present extensive country conditions evidence that would not have previously been required. A

8

related rule makes this even more difficult, since Immigration Judges would, under that rule, be

9

allowed to disregard country condition evidence that is not from the Department of State including

10

reports by Human Rights Watch, Amnesty International, and other similar non-governmental

11

organizations.

12

H.

13

Firm Resettlement
40.

The Rule mandates that the firm resettlement bar be redefined to include those who

14

are not firmly resettled and shift its burden of proof from the government to the applicant; if a

15

migrant lived or could have lived in permanent or non-permanent legal status in a different country

16

for a year or longer, the applicant qualifies as being firmly resettled, despite their continued

17

displacement, creating a permanent bar to their asylum application. The Rule also creates a new de

18

facto bar which prevents the majority of migrants who spent two weeks in any other country on their

19

way to the United States from asylum eligibility even if they were delayed by kidnapping, helping

20

their children or sick relatives, or if they had to walk long distances through dangerous areas. The

21

reality on the ground in Mexico shows how unsafe it can be for immigrants. As of May 13, 2020,

22

there are at least 1,114 publicly reported cases of murder, rape, torture, kidnapping, and other violent

23

assaults against asylum seekers and migrants forced to return to Mexico by the Trump

24

Administration’s Remain in Mexico policy. Among these reported attacks are 265 cases of children

25

returned to Mexico who were kidnapped or nearly kidnapped.

26

I.

27
28

Frivolousness
41.

The Rule radically redefines frivolousness, stating that “if knowingly made, an

asylum application would be properly considered frivolous if the adjudicator were to determine that
14
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it included a fabricated material element; that it was premised on false or fabricated evidence; that it

2

was filed without regard to the merits of the claim; or that it was clearly foreclosed by applicable

3

law.” Once a finding of frivolousness is made, it may not be waived. The complexities of asylum

4

law make it impossible for many of these individuals to self-assess their own prima facie eligibility

5

for a meritorious asylum claim or to know if their claim might be foreclosed by applicable law such

6

as a regulation or precedential decision, in English, that they may not be able to read or find.

7

Asylum seekers should not be penalized for the very real fear of potential harm if they are returned

8

to their country based on their inability to understand the increasingly opaque U.S. asylum system.

9

42.

Under this new definition, Pangea may also be forced to choose between our ethical

10

obligations and our clients’ interests. The existing regulations covering professional conduct state

11

that a representative is subject to disciplinary sanctions if they “engage in frivolous behaviors” by

12

submitting applications that have no merit. Representatives are permitted to put forth a “good faith

13

argument for the extension, modification, or reversal of existing law or the establishment of new

14

law.” The model rules of professional conduct permit advocates to make good faith arguments in

15

support of their client’s position, even if the advocate believes the client would not prevail under

16

existing law. Threatening to impose a permanent bar on applicants who put forth claims that

17

challenge existing law – those claims that are foreclosed under current law – deters representatives

18

from putting forth creative and untested arguments. These regulations place representatives in the

19

untenable position of needing to fulfill their ethical obligations to zealously represent a client by

20

making creative arguments on their behalf, including for the purpose of arguing to expand the law,

21

but risking potentially subjecting their client to the permanent bar. Pangea will also have to explain

22

to our clients, in detail, the frivolousness ban and the risks of making arguments to extend the law.

23

This is a detailed and complex area of law, and forcing Pangea to make these explanations will take

24

a significant amount of the time and may foreclose our ability to make arguments for expansion of

25

the law since, practically, it may be difficult for a client to understand the legal principles involved

26

and make a fully-informed decision about whether to make those arguments.

27
28

43.

Pangea has done hundreds of consultations with noncitizens who—because of

funding or staff resource limitations—we have been unable to take on as clients. Nevertheless, we
15
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have given these individuals advice about the strength of their asylum claim, the process for

2

applying for asylum, and how to protect their rights. If this new Rule is allowed to come into effect

3

with its radical changes, that advice is in some cases now erroneous and may actually prejudice the

4

noncitizen, but it is practically impossible and would take hundreds of hours for Pangea to comb

5

through the hundreds of consultations we have done, identify the ones in which our advice, under the

6

new Rule, could prejudice the client, and try to contact them to re-advise them based on the change.

7

44.

To the extent any of the Rule is retroactive – and a recent memorandum from the

8

head of EOIR to all immigration judges urges them to apply unidentified portions of the Rule to

9

currently-filed cases on the assertion (with which Pangea stringently disagrees) that they are just

10

clarifications of existing law1 – Pangea will have to expend significant unexpected resources on

11

service to clients it has already accepted to revise or conform their asylum applications, applications

12

for withholding of removal, and protection under the Convention Against Torture to this current

13

Rule. For example, in some cases Pangea has already spent dozens of hours preparing and

14

submitting detailed declarations, briefs, and supporting evidence in pending cases where hearings

15

have been rescheduled or postponed due to COVID-19. Pangea already has obligations to these

16

clients, and Pangea had relied on the current state of the law not completely changing when it

17

accepted these clients. The work of revising and supplementing, often extensively, our clients’

18

applications or the supporting materials in response to this Rule will take resources that cannot be

19

recouped and that, absent this sweeping change, could otherwise have been spent serving additional

20

clients.

21

IV.

22
23

Harm to Pangea
45.

It is hard to overstate the impact of this Rule on Pangea, our staff, our work, and our

finances. In short, the Rule will completely upend our work and frustrate our mission; indeed, the

24
1

25
26
27
28

Memorandum from James R. McHenry III, Director to All of EOIR, “GUIDANCE REGARDING
NEW REGULATIONS GOVERNING PROCEDURES FOR ASYLUM AND WITHHOLDING OF
REMOVAL AND CREDIBLE FEAR AND REASONABLE FEAR REVIEWS” Dec. 11, 2020
available at: https://www.justice.gov/eoir/page/file/1344511/download (“As detailed in the NPRM
and the final rule, many parts of the rule merely incorporate established principles of existing
statutory or case law into the regulations applicable to EOIR. Accordingly, nothing in the rule
precludes the appropriate application of existing law—independently of the rule—to cases with
pending asylum applications”).
16
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1

Rule has already begun to impact our staff and resources. The non-exhaustive list below provides a

2

sample of the ways this Rule has already begun—and will continue—to harm Pangea.

3

46.

Under the new Rule, Pangea will have to greatly expand our intake process. Since a

4

client’s case can be pretermitted if their I-589 does not set forth a prima facie case, we will have to

5

obtain all of the information needed for such a case quickly and up front. We will have to revise our

6

intake forms and attorney notes sheets. This in itself will take dozens of hours.

7

47.

Pangea attorneys will also have to completely alter the way we obtain information

8

from clients. Our staff undergo frequent trainings from experienced mental health professionals on

9

working with traumatized clients. Those trainings universally emphasize the importance of building

10

trust over a period of time with a client before addressing the most sensitive aspects of their past.

11

Accordingly, Pangea’s practice has been to obtain only the limited biographic and other information

12

necessary to decide the viability of a client’s claim in the first few meetings, and to wait until a

13

strong attorney-client bond is formed before delving into the detailed facts of a client’s case. The

14

new Rule makes this trauma-informed approach to representation impossible. Instead, Pangea

15

attorneys will be forced to obtain much more detailed and sensitive information in the first meetings.

16

This will be particularly difficult for our clients who are children, and for clients who have suffered

17

trauma, particularly sexual trauma, and who may be suffering from mental illness such as Post

18

Traumatic Stress Disorder. Yet, the stakes for doing so are incredibly high because if the application

19

is insufficient it could be pretermitted and if it is found to be frivolous, the client could face a

20

permanent ban. Pangea’s attorneys will be forced to re-traumatize our clients before a secure and

21

trusting attorney-client relationship is developed in an effort to make sure they are not deported to

22

persecution.

23

48.

This new approach to case development will not only harm our relationships with our

24

clients, but will also negatively impact the mental health of our own staff. Pangea currently spends

25

thousands of dollars each year contracting with mental health professionals to run trainings and

26

group therapy sessions for our staff, in order to support staff in dealing with the vicarious trauma that

27

is inherent in working with asylum seekers. Yet if Pangea attorneys are forced to talk about

28

extremely traumatic past experiences even earlier in the representation—before clients or attorneys
17
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are ready to do so—we can expect even more secondary trauma and burnout among our staff. To

2

support our staff’s well-being, we will have to increase the number of trainings and mental health

3

resources available, costing the organization additional thousands of dollars annually.

4

49.

Spending this much time developing each case at the outset will also limit the number

5

of people that we can serve, frustrating our mission of providing high-quality deportation defense

6

services to as many immigrants as possible. This Rule will force Pangea to spend at least double the

7

time and resources on each case. Given current extreme backlog in immigration court cases, we will

8

need to fully work up the case once when the I-589 is filed and then work up the case again with

9

new country conditions information, declarations, and potentially new particular social groups in

10

advance of a future hearing, which could be years down the line. This doubling of effort – and cost

11

– is not something Pangea can readily recoup.

12

50.

Under the new Rule, the number of individuals potentially subject to the various new

13

bars to asylum eligibility would increase dramatically. Consequently, Pangea’s staff would have to

14

expend more time and resources at the outset of each case to determine whether any of the asylum

15

bars could be triggered and to assess the potential impact. For example, the new I-589 form now

16

asks questions about taxes and Pangea would have to help some clients amend and file tax returns

17

prior to filing the I-589 so that our clients can truthfully answer the question about taxes without

18

damaging their chances for asylum. We will also have to spend hours obtaining tax and employment

19

records and ascertain whether clients who did not file taxes in the past were actually obligated to do

20

so, or were excused from doing so based on their income or for some other reason. Tax advice is far

21

afield from Pangea’s area of expertise and so Pangea would either have to train someone on staff on

22

taxation law or expend scarce resources to hire a tax law expert, expenditures that are unnecessary

23

under current law.

24

51.

Moreover, the new Rule’s bars to asylum eligibility would adversely impact Pangea’s

25

ability to represent families. Pangea’s current clients include many individuals seeking asylum as a

26

family unit. At present, if an individual is granted asylum, their spouse and children already in the

27

United States who they included on their asylum application may also be granted asylum, and they

28

can file a petition to bring remaining eligible family members not in the United States to the United
18
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States. Unlike asylum, withholding of removal does not provide any relief for an eligible

2

individual’s family members, whether they are in the United States or in another country. If a parent

3

is suddenly subject to one of the Rule’s expanded asylum bars, and thus forced to seek withholding

4

of removal only, they will no longer be able to ensure that their children will be able to obtain

5

protection in the United States, regardless of whether they are granted withholding of removal.

6

Instead, if their children are still in their home country, they will have to come to the United States

7

and seek asylum on their own, likely as unaccompanied children. If their children fled to the United

8

States with them, they will need to establish their own eligibility for protection, regardless of their

9

age. Often, Pangea is able to present a single case on behalf of such families, because the children’s

10

claims are treated as derivative of their parents’ claims. However, if parents were rendered

11

ineligible for asylum under the new Rule, their children would no longer have a derivative claim and

12

their cases could not be combined. Pangea would thus have to expend its already-limited resources

13

to handle all such newly individualized cases for current clients and/or apply for additional grants

14

and funding. This decoupling of Pangea’s current cases would also impact its ability to take on new

15

clients.

16

52.

This Rule is a complete rewriting of decades of precedent related to asylum and

17

immigration law. Fundamental concepts such as nexus, persecution, discretion, particular social

18

group, and political opinion are being drastically changed. This is the largest change in this area of

19

law in almost twenty-five years since Congress passed the Illegal Immigration Reform and

20

Immigration Responsibility Act (IIRIRA) in 1996. The added complexities posed by the new Rule

21

will require the Pangea staff to revise – and in many cases completely rewrite – all current training

22

materials, including in connection with recent programming launched by Pangea to provide

23

assistance to pro se asylum applicants. The Rule will also require Pangea to revise – and in many

24

cases rewrite – its training templates and spend more time educating pro se applicants on the

25

nuances of the Rule’s many different requirements. All of the previous training materials and Know

26

Your Rights materials will have to be changed as well. Given the breadth of the changes, Pangea

27

estimates it will take months to complete the revisions.

28

53.

Pangea has already begun to divert substantial time and resources to training its staff
19
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and attorneys on the many provisions of this new Rule, particularly given all of the areas of law that

2

have been changed. Pangea attorneys have already spent hours reading through the hundreds of

3

pages of the proposed and final Rule, and have written summaries of its provisions to share within

4

our staff. Once the Rule goes into effect, our attorneys will have to completely relearn fundamental

5

areas of the law and reevaluate their instincts honed by years of practice. Our attorneys will have to

6

spend dozens of hours in trainings and webinars on how the new Rule is being implemented and

7

interpreted by adjudicators, to ensure that we can properly advise and represent our clients.

8

54.

All form briefs and templates will need to change. For example, Pangea’s practice in

9

the past has been to submit an extensive annotated table of contents (“ATOC”) in each asylum case,

10

in order to highlight the most important passages in corroborating evidence and country conditions

11

submissions for the adjudicator. Compiling and annotating each ATOC takes at least 10-15 hours.

12

In the past, Pangea has been able to reuse or make minimal updates to ATOCs used in past cases that

13

raise claims substantially similar to the one at hand. Under the new Rule, each ATOC will have to

14

be drafted anew to specifically address the new requirements of the Rule regarding, for example,

15

nexus, persecution, political opinion, particular social groups, and internal relocation. This will take

16

Pangea attorneys dozens of hours that could have been spent representing additional clients.

17

Furthermore, given the sea change in asylum law, every I-589 form and declaration submitted to

18

immigration court or the asylum office will require multiple rounds of reviews by other attorneys in

19

order to ensure that it satisfies the new Rule. Pangea will also have to spend significant resources

20

briefing and litigating issues that had been settled by precedent for decades that are now unclear due

21

to the changes wrought by this Rule, something that Pangea estimates will significantly slow all of

22

the immigration hearings Pangea participates in.

23

55.

Additionally, the Rule will force Pangea to divert resources away from other

24

initiatives to compensate for the time and staffing resources required to respond to it. For example,

25

Pangea is a member of formal rapid response networks in the California counties of Santa Clara, San

26

Mateo, and San Francisco. The aim of these rapid response networks is to provide attorney response

27

and consultations to newly-detained individuals from those counties. As part of these networks,

28

Pangea attorneys take shifts in which they are on-call to provide consultation and representation to
20
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detained individuals, including on weekends. Pangea’s ability to contribute to this and other

2

important initiatives will likely be hampered if it is forced to reallocate already-scarce resources in

3

light of the Rule. In addition, Pangea’s ability to contribute constructively will be greatly reduced

4

while our staff, the Immigration Courts, and the Board of Immigration Appeals have to determine

5

what all the revised standards mean in light of the new Rule. To the extent the value of Pangea’s

6

expertise is diminished by the sea-change in the law, the effectiveness of our contributions to these

7

efforts is reduced.

8

56.

The Rule would also jeopardize Pangea’s funding and budget. In 2020, sixty-five

9

percent of the organization’s funding was tied to grants requiring some form of deliverables (e.g., a

10

specific number of asylum applications filed or clients represented). If permitted to take effect, the

11

Rule would necessarily reduce the number of Pangea’s clients eligible for asylum. Moreover, the

12

increased hours Pangea would be required to spend both assessing the impact of the Rule on its

13

current clients and representing those impacted by the Rule would reduce the overall number of

14

clients served. In addition, by greatly increasing the amount of time spent per client, the number of

15

clients able to be served with the hours available from our current staff is greatly reduced. As a

16

result, it is unclear whether Pangea could continue to comply with existing funding conditions.

17

57.

Pangea generates approximately nine percent of its income through the low-cost

18

services it provides to asylum-seekers who are not eligible for government or foundational grants

19

due to prior convictions, certain geographic restrictions, or because of income or their ability to pay.

20

Under the new Rule some of these clients may no longer be eligible for asylum. For any current

21

clients rendered ineligible for asylum by the new Rule, Pangea would forfeit future payments on

22

collateral matters for which the clients would no longer be eligible, such as applications for

23

employment authorization or obtaining a refugee travel document (both items Pangea charges for

24

separately from court representation). This, too, would have a significant detrimental effect on

25

Pangea’s budget.

26

58.

Pangea also generates income through services it provides to former clients who

27

successfully obtain asylum and want to adjust their status (e.g., those who become eligible for

28

permanent residency). Pangea typically handles approximately fifteen or twenty such cases a year,
21
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and may handle more, depending on how many derivative claims there are (for which Pangea

2

generally charges separately). If the rule decreases the number of adults and children eligible for

3

asylum – which it will likely do and appears intended to – it will necessarily decrease Pangea’s

4

revenue stream tied to these post-asylum status changes.

5

59.

Finally, the constant barrage of new rules and changes designed to slam shut the door

6

of asylum coupled with baseless insinuations of fraudulent asylum applications has had a deleterious

7

effect on Pangea’s staff and our volunteers. Pangea’s staff and our volunteers interact with our

8

clients, see their trauma, understand the suffering and often torture they have endured. To hear those

9

people belittled as rapists, or not the best people, or as people trying to cheat the system is galling to

10

those of us and our staff who know these people and their horrible stories of suffering. Pangea

11

screens our clients and identifies those who have legitimate cases. Pangea’s staff pours our lives

12

into this work, and yet the Rule brushes this away, falsely saying that the changes it wreaks on the

13

fundament of asylum law are minor and will be easily handled. Facing this constant barrage has led

14

to higher turnover, requiring us to divert effort and resources to locate and train staff, when we are

15

able to do so. If the positions cannot be filled, then we simply have to serve fewer clients, in

16

detriment to our mission.

17

60.

The relief requested in the Plaintiffs’ Complaint would properly address the injuries

18

to Pangea described above. If Plaintiffs prevail in this action, Pangea would be able to devote its

19

staff time and resources to more clients than it would be able to if the Rule were permitted to take

20

effect.

21

61.

Pangea is unaware of any way it can recover the increased costs that the Rule will

22

impose on Pangea as an organization, and would suffer immediate and irreparable injury under the

23

Rule if the rule were permitted to take effect.

24
25
26
27
28
22
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3
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4

Berkeley, CA

5
6
7

_____________________
Etan Newman
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1

I, Katherine Mahoney, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

2

1.

The facts contained in this declaration are known personally to me and, if called as a

3

witness, I could and would testify competently thereto under oath. I submit this sworn declaration in

4

support of Plaintiffs’ Motion for a Temporary Restraining Order and a Preliminary Injunction.

5

2.

I serve as the Litigation Director at Dolores Street Community Services, Inc.

6

(“DSCS”), where I have worked since 2019. DSCS, established in 1982, is a 501(c)(3) non-profit

7

organization that serves low-income and unstably housed individuals in and around San Francisco,

8

California. DSCS is a small nonprofit that had less than $10 million in revenue in 2019.

9

I.

10

DSCS and Our Work in the Community
3.

DSCS is a multi-issue, multi-strategy organization focused on improving the lives of

11

low-income individuals in San Francisco, CA, and the surrounding Bay Area, by providing free

12

services spanning four interconnected areas: (i) housing and shelter; (ii) immigrants’ rights; (iii)

13

workers’ rights; and (iv) community organizing and advocacy. DSCS provides immigration legal

14

services and direct legal representation to its clients, but also partners with local and national

15

organizations to further its mission of helping obtain protection for people who meet the definition

16

of refugee and others fleeing persecution in their home countries and carry out larger-scale advocacy

17

initiatives.

18

4.

DSCS’s first program, the Dolores Housing Program, was established to provide

19

basic services to refugees fleeing war and famine in Central America. DSCS’s immigration-focused

20

services fall into two main programs: the Deportation Defense & Legal Advocacy Program

21

(“DDLAP”), which was founded in 2008, and the Immigrant Rights and Community Empowerment

22

Program (“IRCE”), which was founded in 2018.

23

5.

The Deportation Defense & Legal Advocacy Program was founded in response to

24

immigration enforcement raids in San Francisco’s Mission District in 2008. Through DDLAP,

25

DSCS provides direct legal representation to individuals facing deportation, including individuals

26

detained by U.S. Immigration and Customs Enforcement (“ICE”), many of whom are seeking

27

asylum, and individuals—primarily survivors of labor trafficking—filing affirmative asylum

28

applications. DDLAP also provides limited immigration-related legal services to members of the
1
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community, including free immigration consultations and regular clinics, assistance with time-

2

sensitive legal filings, and filing Deferred Action for Childhood Arrivals (“DACA”) applications and

3

renewals, as well as undertaking significant advocacy work through partnerships with local and

4

national organizations and coalitions. DDLAP works with regional collaboratives, including the San

5

Francisco Immigrant Legal Defense Collaborative (“SFILDC”) and the California Collaborative for

6

Immigrant Justice (“CCIJ”) to expand pro bono representation to individuals facing removal in

7

Northern California.

8
9

6.

IRCE was founded in 2018. Through this project, DSCS supports individuals who,

among other obstacles, are navigating the asylum process pro se. Particularly in recent years, the

10

volume of asylum seekers has far outpaced the availability of quality and affordable legal

11

representation, and DSCS seeks to fill that gap through a variety of programs. Through free

12

community-based consults and clinics, our team helps individuals assess the validity of their claims,

13

prepare Forms I-589, and prepare evidence for merits hearings. ICRE works primarily in partnership

14

with other local collaboratives—the San Francisco Immigrant Legal and Education Network

15

(“SFILEN”), the San Francisco Rapid Response Network (“SFRRN”), and the Northern California

16

Rapid Response and Immigrant Defense Network (“NCRRIDIN”) for the Bay Area region—to

17

amplify the impact of DSCS’s immigrant rights work in San Francisco and Northern California.

18

DSCS is the lead organization for SFILEN and the fiscal lead for SFRRN. Through these

19

collaboratives, DSCS works with other advocacy and legal organizations to provide legal

20

representation and advocacy to community members throughout Northern California. This year, in

21

partnership with Pangea Legal Services, DSCS piloted a six-part course to train asylum seekers to

22

prepare and present their own claims in court, when no attorney is available to represent them. We

23

are preparing to relaunch the course with adjustments to make it safe during the COVID-19

24

pandemic.

25

7.

Since 2008, our team has successfully represented hundreds of individuals and

26

families pursuing claims for asylum. Our clients are survivors of community and domestic violence;

27

workplace exploitation and human trafficking; and homelessness or housing instability. They have

28

suffered severe trauma that touches every aspect of their lives. The process of fleeing their home
2
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1

countries and seeking asylum here compounds that trauma, but for those who are successful, offers a

2

modicum of stability that allows our clients to finally heal.

3

8.

DSCS provides full-scope direct legal services to roughly 150 clients annually, a

4

number that includes filing approximately 25 new asylum applications, including affirmative

5

applications, per year. DSCS provides other immigration services, such as free clinics,

6

consultations, and limited-scope representation, to roughly 240 individuals annually.

7

II.

8

The Rule
9.

The Rule challenged in the Complaint, Procedures for Asylum and Withholding of

9

Removal; Credible Fear and Reasonable Fear Review, 85 Fed. Reg. 80274 (December 11, 2020)

10

(“Rule”), would irreparably harm DSCS in multiple ways absent enjoinder of the Rule. Whatever

11

the intent of the Rule, the impact is clear: by radically defining and restricting asylum law, imposing

12

new de facto categorical bars to asylum eligibility, and greatly increasing consequences for bona fide

13

asylum seekers who do not understand the full complexities of American immigration law, the Rule

14

disproportionately impacts some of DSCS’s most vulnerable clients and frustrates the DSCS mission

15

of helping obtain protection for people who meet the definition of refugee and others fleeing

16

persecution in their home countries. As a result of this Rule, asylum eligibility will become even

17

more limited and the immigrants served by DSCS who are subject to these revisions of the law and

18

new de facto bars will face continued instability and uncertainty, and the possibility of removal to

19

countries where they face severe harm, torture, rape, or even death. Far from just words, DSCS

20

knows that when our vulnerable clients are sent back to the countries they came from, they can face

21

horrible, brutal consequences and sometimes be killed by those they fled.

22

10.

The Rule would significantly limit the overall number of clients DSCS is able to

23

serve, placing the organization in an impossible position: it would need to raise more funds and hire

24

more staff to serve the same number of clients, or reduce the number of clients it serves to fit within

25

its current budget. The numerous recent changes to asylum eligibility and processing, including this

26

Rule, further frustrate DSCS’s ability to carry out its mission, as the organization is forced to expend

27

significant time and its limited resources on making adjustments to its internal processes to keep up-

28

to-date with the frequency and scope of changes to the legal asylum framework.
3
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11.

This Rule is one of the largest rewritings of immigration and asylum law in decades,

2

and many of its provisions will harm DSCS and hamper our ability to fulfill our mission.

3

A.

4

Frivolousness
12.

The Immigration and Nationality Act (INA) has long imposed grave consequences

5

when an Immigration Judge determines an asylum application is “frivolous”: not only is the instant

6

application automatically denied, the individual is rendered permanently ineligible for asylum

7

benefits. The Rule dramatically lowers the bar for findings of frivolous applications, subjecting a

8

wide array of asylum seekers to summary denials, including if the adjudicator simply determines the

9

claim is without merit or foreclosed by applicable law. The Rule removes the existing requirements

10

that a fabrication be “deliberate” and “material” and strikes the requirement that asylum seekers be

11

provided with the opportunity to explain any discrepancy or inconsistency in their submissions or

12

arguments. Thus, if an asylum applicant submits an application that appears to not be allowed under

13

applicable law, that applicant can be permanently barred without the opportunity to explain how

14

their claim is not, in fact frivolous.

15

13.

This new standard will conflict with DSCS’s ethical obligations in representing our

16

clients. Ethically we must put forward the arguments that we can in favor of our clients, even

17

arguments that seek for a change in or extension of the law. Yet under the Rule, DSCS could risk

18

having our client permanently barred if we file an argument on their behalf that, while foreclosed by

19

current law, is an argument to expand that law. It would take significant time and resources for

20

DSCS to explain the risks inherent in making such an argument to our clients and could lead to such

21

meritorious claims being left out, contrary to our ethical obligations.

22

14.

However difficult this Rule is for DSCS, the profound consequences of these new

23

frivolity standards in the Rule will be most damaging to pro se asylum seekers, who often lack the

24

language capacity, education, legal background, and access to evidence to prepare complete asylum

25

applications on their own. Asylum law is already highly complex and often confounds even the

26

most experienced attorneys, particularly given how often the current Administration has changed the

27

rules regarding asylum; the obstacles faced by pro se litigants are already nearly insurmountable.

28

Through DSCS’s training program for pro se asylum seekers, we regularly see that applicants--who
4
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are often deeply traumatized and have little education or English-language ability--often do not

2

understand the intricate requirements for asylum and the subtleties of making out a viable claim.

3

The Rule would gravely penalize pro se applicants who have a legitimate fear of being returned to

4

their country of origin but may not be able to spell out a case that meets the legal requirements for

5

asylum, or may not understand the nuances of the law sufficiently to demonstrate their eligibility.

6

The bars to seeking relief that result from a frivolous finding are disproportionate to the types of

7

errors and misunderstandings that such a finding would penalize.

8
9

15.

The Rule’s lowered frivolity standard will impact applicants who, through no fault of

their own, fall victim to Notario Fraud. Notarios, non-attorneys who purport to represent litigants or

10

prepare immigration applications for a fee, take advantage of vulnerable asylum seekers by filing

11

fraudulent applications containing false information, without the applicant’s knowledge, simply to

12

collect their fee. The applicants themselves lack the understanding of the law or the facility in

13

English to detect the falsehood. Notario fraud is so pernicious and rampant that EOIR itself has a

14

“Fraud & Abuse Prevention Program” specifically designed to prevent and combat this abuse.

15

Under the Rule’s revised frivolity standard, individuals who are victims of Notario Fraud could be

16

penalized for filing a “frivolous” application, since the Rule has diluted the knowledge and intent

17

requirements, even though they did not know the information was false. Notario Fraud is likely to

18

become even more pervasive under the Rule, since the I-589 has grown significantly under the Rule,

19

now comprising 20 pages of instructions and 19 pages of form all in dense legal language. Pro se

20

applicants now have even less chance to fill out the I-589 on their own and so are more likely to seek

21

help and be conned by notarios.

22

16.

Finally, this new frivolousness standard would be particularly damaging to

23

unaccompanied minors and other child asylum seekers. Even more so than adult applicants, child

24

asylum seekers face unique challenges to communication, obtaining evidence, and articulating their

25

claims in court. Under the Rule’s frivolousness standard, a child who is so deeply traumatized that

26

she cannot tell her story would not only lose her case, but would be penalized and prevented from

27

ever seeking immigration relief in the future.

28

17.

Given the grave and permanent harm to our clients if their applications are found to
5
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be frivolous, DSCS will have to expend significantly more resources on each client to make sure that

2

their full story is clear on the I-589 and to make sure that there is nothing that could be read as

3

foreclosing their claim under law. This is particularly concerning to DSCS since fully 45% of our

4

clients have had interactions with the criminal justice system, and so DSCS will have to spend

5

significant time investigating those interactions to ensure they do not foreclose an asylum claim.

6

This will also greatly expand the intake process that DSCS must undergo, forcing us to expend

7

significant staff time early in the process to make sure our clients do not have any bars.

8

B.

9

Pretermission
18.

The Rule vastly expands the circumstances under which summary pretermissions are

10

permitted. Specifically, the Rule allows an Immigration Judge to pretermit an application for asylum,

11

withholding of removal, or relief under the Convention Against Torture (CAT) upon finding that the

12

asylum seeker failed to establish a prima facie claim for relief based solely on what is alleged in the

13

I-589 application form itself, without hearing live testimony from the applicant or any witnesses.

14

The applicant would only be given ten-days’ notice prior to dismissal of their application—hardly

15

enough time to cure any defects and certainly not enough time for a full evidentiary asylum hearing.

16

19.

Implementation of pretermission would again greatly disadvantage respondents

17

without counsel. Ten days is a woefully inadequate window for unrepresented respondents to

18

respond. The only time period where a party is made to respond under such a short time frame is in

19

the context of a reply brief in support of a motion; in that scenario, however, the litigant has already

20

made her primary arguments in the original motion and is anticipating a response. In contrast, if a

21

pro se litigant is notified that their application is incomplete, ten days (or significantly less, as such

22

notice will presumably be sent by mail, shortening the time even further) is far too short a time to

23

gather the evidence necessary to correct an alleged deficiency in the massive I-589. The agencies

24

impose no such time frame in any other context: for example, USCIS allows 90 days to respond to

25

Requests for Evidence and 30 days for Notices of Intent to Deny. For its part, EOIR allows all

26

litigants to file supporting documents as late as 15 days before a merits hearing. There is no way

27

that asylum seekers, particularly pro se, can contest pretermission in ten days.

28

20.

Allowance of pretermission under the Rule is a direct attack on lawful policies that
6
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allow unrepresented respondents to submit I-589s, Applications for Asylum, Withholding of

2

Removal, and Protection Under the Convention Against Torture, that are skeletal or not completed.

3

Doing so is no reflection of the applicant’s credibility. The form – expanded by this Rule – is

4

extensive, complex, and asks questions in ways difficult for a legal practitioner to understand and

5

impossible for someone with no legal training or facility in English. There are not enough legal

6

service providers to meet the numbers of unrepresented respondents.

7

21.

In addition, often, applicants are too traumatized to initially assist their attorneys in

8

full development of their claims. Immigration attorneys, once retained, often serve as a door for

9

applicants to secure additional wraparound services such as job access, housing, and an access to

10

education. After securing valid work authorization and housing, our attorneys have often witnessed

11

a transformation in our clients where they are able to re-enter the attorney-client relationship from a

12

place of safety and confidence, better resourced – potentially having been able to seek professional

13

help to address the trauma they have suffered – and having had time to at least partially heal from

14

the traumas they fled their home countries to escape.

15

22.

It takes countless hours over the space of many months to develop a thorough asylum

16

case, particularly for applicants who are severely traumatized and may never have told their story

17

before. The effects of trauma on our memory and functioning in the world are biological and well-

18

documented--indeed, the agencies themselves have settled policies and practices designed to

19

accommodate the challenges that traumatized applicants face in recalling and presenting their stories

20

(for example, trauma-related exception to the one-year filing deadline for asylum; psychological

21

trauma as a basis to reopen an in absentia removal order; and recognition of psychological harm as a

22

form of “hardship” across many forms of relief). We regularly represent clients who are disclosing

23

their past harm for the first time in their legal meetings, and even then only after repeated

24

interactions that develop a sense of comfort and rapport. For example, survivors of sexual violence

25

are often afraid or ashamed to disclose their experiences, and this critical information is often not

26

revealed until case preparations are well under way. Similarly, abused children whose cries for help

27

were ignored, disregarded, or punished in their countries of origin will often hide their experiences,

28

fearing similar reprisals from counsel or their caregivers here in the U.S. Under the Rule, all of
7
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2

these applicants would be vulnerable to pretermission.
23.

This is particularly true for certain individuals under yet a different rule that was

3

recently released requiring those asylum seekers in asylum-and-withholding-only proceedings (of

4

which, due to this Rule, contested here, there will be thousands) file their I-589 within fifteen days of

5

their first hearing. Asylum seekers unable to overcome trauma in that short period of time – as many

6

are not – will face pretermission as their I-589 cannot, due to their trauma, be fully complete.

7

24.

In other words, the Rule would deprive many applicants of the opportunity to fully

8

supplement their I-589 application with evidence and live testimony through a typical asylum

9

hearing as currently regularly happens. Existing asylum law specifically recognizes that an asylum

10

applicant will often face insurmountable challenges in obtaining corroborating evidence. Many

11

refugees are forced to flee their home countries in a rush, with little or no time to gather evidence

12

that might later be necessary to prove their claims. Others may not be able to access such evidence

13

in their home countries, often because of the very status or situation that exposed them to

14

persecution in the first place. For these reasons, the law provides that an applicant can meet her

15

burden through credible testimony alone, and thus a hearing is required to provide an opportunity to

16

present that testimony. Under the Rule, such applicants would face possible pretermission if an

17

immigration judge determines that their initial evidence is not sufficient to state a claim, even if they

18

could likely develop and obtain the evidence if given more time or if given a chance to explain the

19

persecution they have suffered to an Immigration Judge.

20

25.

In one case, an attorney at DSCS represented an indigenous woman, Jane (a

21

pseudonym), who was brutally raped and beaten by her town’s mayor. She woke up in the hospital

22

and immediately fled with her oldest daughter, leaving her younger children behind--along with any

23

proof of the devastating harm she had suffered. Once in the U.S., Jane contacted family members to

24

help her obtain police reports and medical records, but the family was too afraid to take any action,

25

fearing retaliation from the mayor or his associates. As a result, Jane had no evidence other than her

26

own word. Fortunately, through her credible testimony, Jane was able to establish her eligibility for

27

asylum and was granted, allowing her and her daughter a measure of security and safety for the first

28

time in many years. Under the Rule, however, given her inability to provide documentation, her
8
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1

application may have been pretermitted without an opportunity to tell her tragic story, one that

2

ultimately satisfied the immigration court.

3

26.

The Rule would also have devastating consequences for mentally ill applicants or

4

applicants with cognitive challenges. For example, DSCS currently represents a young girl, Sara (a

5

pseudonym), who was a victim of sex trafficking in her home country. Sara has filed her asylum

6

application, but due to severe cognitive deficits (which are exacerbated by the extreme trauma she

7

suffered), she struggles to tell her story in her own words. Instead, DSCS staff is working diligently

8

to obtain information and corroborating evidence from family members, both in the U.S. and in her

9

home country, to help explain to the court her reasons for seeking asylum. Under the Rule, however,

10

Sara’s application would likely be pretermitted, because she could not provide this information in

11

her initial filing.

12

27.

In the Rule, the Departments argue that the vast expansion of pretermission is

13

permissible because current regulations require hearings only to resolve factual issues in dispute and

14

not for legally deficient asylum applications. However, DSCS’s experience is that the majority of

15

issues or questions facing an Immigration Judge assessing an I-589 application are inherently mixed

16

questions of fact and law that require credibility determinations and detailed fact finding allowed

17

only in a full asylum hearing.

18

28.

As an example, whether an applicant is subject to the one-year filing deadline, or

19

qualifies for an exception, is a mixed question of fact and law that cannot be fairly adjudicated

20

without testimony. For example, our client, Angela (a pseudonym), did not apply for asylum until

21

more than two years after arriving in the U.S. Angela was still suffering the psychological

22

consequences of having been raped as a child, and during her first years here she struggled to find

23

stable housing for herself and her toddler-aged son. DSCS attorneys argued that evidence of

24

Angela’s mental health diagnoses and unstable housing constituted “exceptional circumstances”

25

excusing her failure to timely file. She was able to prove to an Immigration Judge that she did

26

qualify, but under the Rule, this assessment likely never would have happened both due to

27

pretermission and the one year de facto bar described in more depth below.

28

29.

Already, many asylum seekers are detained and unrepresented when they file their I9
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589s. Many of our clients report that, when they first arrive in the U.S., they are suffering from

2

illness, malnutrition, or fatigue as a result of their journey; and they are traumatized from both the

3

harm they suffered in their home country and on their journey to the U.S., including rape,

4

kidnapping, and trafficking. We have clients who were far along in pregnancy at the time of their

5

filing, or who had just recently been separated from their family. We have clients who had to fill out

6

the form in a language they do not fully understand because no interpreter was available to translate

7

into their rare indigenous dialect and so they had to work with someone in a more common language

8

to help them fill out the form in English. We have LGBTQI clients who have to fill out their

9

paperwork in detention centers, where they are afraid to reveal their sexuality or gender identity

10

where other detainees may find out. Others of our clients often receive misinformation en route to

11

the U.S., so that they fear they cannot tell their whole story when filing the form. All of these are

12

very real and serious obstacles that already exist for asylum seekers; the Rule makes these even more

13

insurmountable.

14

30.

If the Rule is allowed to go into effect, the new rules on pretermission will be deeply

15

harmful to DSCS. We will have to devote significant staff time very early on in a case to fully work

16

up the I-589 to make sure it states a prima facie case and to avoid pretermission (or a frivolousness

17

finding). The Rule ignores the many psychological, economic, and medical challenges our clients

18

face in their early months in the United States which make it difficult if not impossible to fully work

19

up the case. This will force DSCS to race to find more evidence from our client’s family – evidence

20

that they may be scared to provide so shortly after their family member has fled. In those cases

21

where family members are willing to assist right away, they may face insurmountable burdens to

22

gather the documents in time. For example, for clients whose families live in rural areas of

23

Guatemala, family members may need to take a bus several hours to the closest municipality just to

24

request a document, will possibly be refused or told to satisfy convoluted bureaucratic requirements

25

in order to get that document, and be instructed to return again later – via another several hour bus

26

ride each way – to retrieve the document. Obtaining things like police reports or identity documents

27

will in many cases be impossible under the new deadline, regardless of how much time DSCS staff

28

devotes to the effort. In addition, with the requirement for many asylum seekers in asylum-and10
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withholding-only proceedings – scheduled to go into effect on January 15, 2021 – to file the I-589

2

within fifteen days, there will be no way for DSCS to complete the significantly longer form for our

3

clients, and we will have to dedicate staff members to single cases during these sprints. This will

4

limit the number of clients we can serve, to the detriment of our mission, and prejudice our existing

5

clients whose cases may also require attention during those “sprint” periods. It will also mean that

6

more asylum seekers will have to apply pro se, and they will have almost no way to understand how

7

to make out a prima facie case on their own given the complexity of the I-589 Form, the law, and the

8

language used.

9

C.

10

Particular Social Group
31.

This Rule codifies the requirements of social distinction and particularity to the

11

definition of Particular Social Group under the statute. These newly articulated social distinction

12

and particularity requirements have been incredibly harmful in their application, leaving applicants,

13

attorneys, and Immigration Judges alike confused and resulting in the return to harm, persecution,

14

torture, and murder of countless asylum seekers. Specifically, these new standards seek to disqualify

15

women and LBGTQI people fleeing domestic- and gender-based violence, and to read those fleeing

16

gang-related violence entirely out of the refugee definition. In DSCS’s experience, abused women,

17

LGBTQI people, and those fleeing gang violence are among the vulnerable populations in greatest

18

need for asylum protections.

19

32.

The Rule details a “nonexhaustive” list of characteristics that it states would generally

20

be insufficient to establish a particular social group: past or present criminal activity or associations

21

thereof; past or present terrorist activity or association; past or present persecutory activity or

22

association; presence in a country with generalized violence or a high crime rate; the attempted

23

recruitment of the applicant by criminal, terrorist, or persecutory groups; the targeting of the

24

applicant for criminal activity for financial gain based on perceptions of wealth or affluence;

25

interpersonal disputes of which governmental authorities were unaware or uninvolved; private

26

criminal acts of which governmental authorities were unaware or uninvolved; and status as an

27

immigrant returning from the United States.

28

33.

The Rule’s “nonexhaustive” list of ineligible particular social groups risks
11
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adjudicators erroneously placing claims with certain fact patterns or applicants with certain

2

characteristics into one of the “prohibited” categories without sufficient regard for the particular

3

circumstances of the case. For example, a claim that may superficially resemble a “wealth-based”

4

particular social group may, upon deeper investigation, actually constitute a political-opinion claim,

5

but because of its appearance may be disregarded, or worse pretermitted, by an adjudicator who has

6

been told by this Rule to exclude that particular category of applicants.

7

34.

The Rule’s list of “generally” ineligible characteristics forming a particular social

8

group would be devastating for many adult applicants, but would be exponentially worse for

9

children who have been forcibly recruited by criminal organizations. We have worked with several

10

such individuals, who were vulnerable to recruitment because of intellectual disabilities, unstable

11

home lives, or political opinions, but who always opposed and pushed back against the gang, despite

12

their forced “membership.” These children, often as young as 12 or 13 when recruited, suffer

13

devastating psychological and physical consequences that stay with them forever. Their cases

14

require a nuanced analysis to address their unique circumstances and the applicability of the already

15

stringent bars to asylum. Under the Rule, these children would almost certainly be barred from relief

16

based on a blanket rule, and they would be denied the detailed and case-sensitive analysis that would

17

demonstrate their eligibility under the statute.

18

35.

The Rule also requires a particular social group to be listed on the I-589 application.

19

For DSCS’s clients, this will require DSCS to undergo intensive work with the client to identify all

20

of the aspects of the persecution they have suffered to identify a group that will pass muster and not

21

be subject to one of the “generally” ineligible characteristics. This adds a significant burden to our

22

intakes and early interviews with our clients who are unfamiliar with the concept of a particular

23

social group and thus often do not think to tell us things that would demonstrate their eligibility.

24

Rather than being able to work with our clients over time to understand their story, we will be forced

25

into a much more confrontational posture due to the need to fill out the I-589 quickly and completely

26

to avoid pretermission.

27
28

36.

This requirement of listing a particular social group on an I-589 will be almost

impossible for pro se applicants. The term is a legal term of art that has no real meaning to most of
12
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the immigrants that DSCS serves. It is an area of law that has fast changed under this administration

2

and one that does not translate well outside of legalese, let alone outside of English. Forcing this

3

onto the I-589, particularly with the threat of pretermission and frivolousness will serve to deny

4

many deserving pro se asylum applicants of the opportunity to prove through their testimony that

5

they are, in fact, eligible for asylum. This is made significantly worse because while many of the

6

applicants in the communities DSCS serves have been able to speak with counsel in advance of an

7

asylum hearing, a very small percentage are able to do so in advance of filing an I-589. Thus this

8

Rule will force DSCS to redeploy its resources and staff in an effort to rapidly identify asylum

9

seekers in advance of the I-589 filing, work that will pull our staff and the coalition’s staffs away

10

from other work that they would otherwise be able to do.

11

D.

12

Political Opinion
37.

The Rule redefines “political opinion” as “an ideal or conviction in support of the

13

furtherance of a discrete cause related to political control of a state or a unit thereof.” This definition

14

will cripple the United States asylum system by shutting off asylum access for women, survivors of

15

gender-based harm, and victims of gang violence. The Rule’s new definition of political opinion is

16

far more restrictive than longstanding interpretations of that ground. In Matter of S-P-, 21 I&N Dec.

17

486 (BIA 1986), the Board of Immigration Appeals required that a political opinion be “antithetical

18

to [the views] of the government,” but did not take the additional, drastic step of requiring that a

19

political opinion be tied to “political or state control.” This additional requirement would bar relief

20

for many political opinions that are central to human and political identity today.

21

38.

For example, here in the United States, abortion access is perhaps the most divisive

22

political issue in our society today. Politicians are not taken seriously unless they take a firm stand

23

on the question; legislators battle over the issue constantly and publicly; and protestors on both sides

24

regularly demonstrate on behalf of their position, engaging their constitutional right to free speech.

25

Few would argue that one’s position on abortion access is not a “political opinion,” and yet it would

26

not pass muster under the new definition in the Rule because it does not relate to “political or state

27

control.” Advocates for or against abortion access who are targeted for persecution in their home

28

countries would be barred from asylum under this definition.
13
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39.

Similarly, advocates for LGBTQI rights would also be barred under the Rule, even

2

after fleeing countries where the government takes an explicit position against their rights. For

3

example, DSCS represents a transgender woman, Elizabeth (a pseudonym), who was active in an

4

LGBTQI organization in her country which advocated for better LGBTQI healthcare and protection

5

from the government. The organization’s headquarters were burned down, and our client suffered

6

threats and physical harm in part because she spoke out on behalf of her community. Under the

7

Rule, her activities would not qualify as a “political opinion” because they did not oppose a

8

particular political party or government official, and she would be barred from relief.

9

40.

Going even further, the Rule defines political opinion to almost categorically exclude

10

those fleeing gang-related violence and other harms by non-state actors. Toward this end, the Rule

11

admonishes immigration adjudicators against the favorable adjudication of asylum claims brought

12

by those fleeing persecution on account of a political opinion “defined solely by generalized

13

disapproval of, disagreement with, or opposition to criminal, terrorist, gang, guerilla, or other non-

14

state organizations . . . .” These specific instructions constitute a retrogressive view of political

15

opinion. In today’s reality, non-state actors such as gangs or drug cartels often have significant

16

control over neighborhoods. State actors are often unable or unwilling to intervene, and the

17

geopolitical landscape often renders distinctions between opposition to the state and views regarding

18

culture meaningless.

19

41.

The Rule’s redefinition of political opinion will require DSCS to expend significantly

20

more effort to brief and prepare each clients’ political opinion claims to make clear they are not

21

foreclosed by what are essentially bars to asylum.

22

E.

23

Persecution
42.

The Rule further restricts asylum eligibility by establishing, for the first time ever, a

24

regulatory definition of “persecution” that excludes fact-specific analysis. Under the new definition,

25

“persecution requires an intent to target a belief or characteristic, a severe level of harm, and the

26

infliction of a severe level of harm by the government of a country or by persons or an organization

27

the government was unable or unwilling to control.” The Rule further defines persecution as

28

needing to include “actions so severe that they constitute an exigent threat,” but not including
14
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“generalized harm that arises out of civil, criminal or military strife . . . intermittent harassment,

2

including brief detentions; threats with no actual effort to carry out the threats; or non-severe

3

economic harm or property damage.” Finally, the Rule asserts that “the existence of laws or

4

government policies that are unenforced or infrequently enforced do not, by themselves, constitute

5

persecution, unless there is credible evidence that those laws or policies have been or would be

6

applied to an applicant personally.” Asylum cases are inherently fact-specific and perhaps no part of

7

an asylum claim is more individualized than the specific way in which one person has been or may

8

be harmed by another.

9

43.

Moreover, the Rule’s new definition undercuts widespread, longstanding precedent

10

that adjudicators must consider the cumulative effect of harms when determining if persecution has

11

occurred. For example, an individual who suffers a single brief detention, or who loses their job

12

once, may not have suffered persecution, but the cumulative effect of repeated detentions, threats,

13

and economic harms over a prolonged period would generally meet the current standard in most

14

circuits. Under the new standard, many asylum seekers would be foreclosed from gaining asylum

15

despite suffering lifetimes of persistent, substantial harms just because no single one of them was

16

sufficiently severe to satisfy the definition.

17

44.

The Rule also undermines years of settled precedent that threats can rise to the level

18

of persecution when accompanied by some evidence that the threat is serious and credible. Instead –

19

except for certain death threats – it requires some action to have been taken to carry out the threat.

20

This new obstacle effectively means that if an asylum seeker is somehow able to escape her

21

persecutors before suffering severe and potentially fatal harm, she will not qualify for protection

22

because the persecutor’s threats were never carried out. For example, a DSCS attorney represented

23

two unaccompanied-minor brothers, who had suffered repeated threats in their home country

24

because gang members believed they were collaborating with law enforcement. Fortunately, the

25

brothers were able to flee to the United States before these threats were acted upon, but months after

26

their arrival, their parents were brutally attacked, requiring hospitalization, because of the gang

27

members’ belief that the brothers had collaborated with the police. The brothers were granted

28

asylum, and are now both enrolled in college in the United States. Under the Rule, however, these
15
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brothers would not have qualified for asylum because they were able to flee before suffering the

2

severe physical harm that ultimately befell their parents.

3

45.

Persecution is one of the most difficult topics for DSCS’s clients to discuss with our

4

staff. It requires them to relive the trauma and suffering that they and their loved ones experienced.

5

The redefinition of persecution contained in the Rule will make this even harder and require even

6

more staff time to develop the details necessary to show that the applicant is eligible. This is a drain

7

on DSCS’s resources, pulling staff away from serving others, with no benefit except to deny asylum

8

to legitimate applicants, particularly applicants from Mexico and Central America who suffer the

9

persecution the Rule tries to define away.

10
11

F.

Nexus
46.

The Rule lists eight specific types of claims that categorically preclude, as a general

12

matter, a finding of nexus. This list of disqualifying claims includes those based on: 1) “personal

13

animus or retribution;” 2) “interpersonal animus;” 3) “generalized disapproval of, disagreement

14

with, or opposition to criminal, terrorist, gang, guerilla, or other non-state organizations absent

15

expressive behavior in furtherance of a discrete cause against such organizations related to control of

16

a state or expressive behavior that is antithetical to the state or a legal unit of the state;” 4)

17

“resistance to recruitment or coercion by guerilla, criminal, gang, terrorist, or other non-state

18

organizations”; 5) “the targeting of the applicant for criminal activity for financial gain based on

19

wealth or affluence or perceptions of wealth or affluence;” 6) “criminal activity;” 7) “perceived, past

20

or present, gang affiliation;” and 8) “gender.”

21

47.

This is a radical rewriting of the law on nexus and will have devastating effects for

22

women and children who have suffered domestic violence in countries where such violence is

23

widely accepted or condoned. Because this type of harm is perpetrated by a relative or intimate

24

partner, it would be characterized as “personal animus” or retribution and therefore barred from

25

asylum.

26

48.

The Rule further undermines the ability of applicants to demonstrate the nexus

27

requirement by stating that “machismo” and “pernicious cultural stereotypes have no place in the

28

adjudication of applications for asylum and statutory withholding of removal, regardless of the basis
16
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of the claim.” This provision is a dangerous restriction on asylum adjudicators’ ability to consider

2

some of the most important evidence in any asylum claim—the societal norms informing a

3

persecutor’s intent. This Rule is particularly concerning in light of the codification of the “social

4

distinction” requirement for particular social groups, discussed above: prevailing social and cultural

5

norms in the society in question, such as attitudes regarding gender, sexuality, and race, are often the

6

most critical evidence for establishing that a particular social group is recognized as distinct in that

7

society.

8

49.

For example, DSCS recently represented a gender nonbinary person, Alex (a

9

pseudonym), who suffered constant harassment, discrimination, and abuse throughout their life.

10

Alex’s family rejected them because of their gender identity, subjecting Alex to beatings, verbal

11

abuse, and even sexual abuse throughout Alex’s childhood. Outside the home, Alex faced similar

12

abuse from neighbors, classmates, and teachers, who called Alex names and refused to protect them

13

out of a pervasive disapproval for their nonbinary identity. Even Alex’s supposed friends, who

14

loved and supported Alex, felt unsafe speaking out or protecting Alex out of fear that they

15

themselves would be harmed. Anti-LGBTQI sentiment and prevailing cultural norms about gender

16

and sexuality are so deeply engrained in Alex’s society, that there was nowhere they could turn to

17

for support or protection. Leaving this critical evidence out of the record would have made it nearly

18

impossible for Alex to establish that, as a gender nonbinary person, they were a member of a socially

19

distinct group in that society. Alex is just one of many clients that DSCS has helped that would have

20

been denied protection under the Rule.

21

50.

The Rule’s change to nexus makes clear that even claims based on persecution such

22

as Female Genital Mutilation and honor killing would no longer meet the standard, even though for

23

many years it has been generally agreed that they do. Given the sea-change in this area of the law,

24

DSCS will have to devote significantly more time to each asylum case to work up and brief the

25

nexus element and show how our client’s claims do not fit into one of the eight new de facto bars.

26

G.

27
28

Internal Relocation
51.

Under previous law, it was presumed that if an asylum applicant suffered persecution,

they could not safely relocate within their home country. Flipping this presumption on its head, the
17
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Rule essentially converts the internal relocation rule into a nearly universal bar to asylum for anyone

2

fleeing non-state actors by presuming that internal relocation is reasonable for those fleeing

3

persecutors who are not state or state-sponsored. The Rule also excludes gangs, officials acting

4

outside their official capacity, family members who are not themselves government officials, and

5

neighbors who are not themselves government officials from the category of government-sponsored

6

persecutors and revises the list of factors for reasonableness determinations. Disturbingly, the Rule

7

further modifies the current regulations by requiring adjudicators to consider the asylum seeker’s

8

ability to flee to the United States to seek asylum when determining the asylum seeker’s ability to

9

relocate within his or her home country.

10

52.

The Rule places asylum seekers in the untenable position of having to essentially

11

prove a negative (i.e. that there is nowhere in their home country safe for them), which completely

12

ignores the realities of many of our clients’ lives in their home countries. This Rule is particularly

13

devastating for unaccompanied minors and other child asylum seekers. If a 13-year-old child

14

manages to escape her home country and seek asylum in the U.S., how can she be expected to

15

demonstrate that she could not relocate to any other part of her country? Prior to fleeing, many such

16

children have never even left their hometown, let alone attempted to live or survive in another city or

17

town. Many children--particularly those who cannot obtain counsel--will lack the tools and

18

awareness to articulate why they could not relocate safely within their country under this new

19

standard.

20

53.

Moreover, the suggestion that “ability to flee” is relevant to one’s ability to relocate

21

in one’s home country discounts completely the many financial, cultural, social, and political factors

22

that would make it impossible for, for example, a single woman or a member of a racial minority to

23

live safely in their home country, particularly in places with no social support or as a member of an

24

obvious out-group.

25

54.

This aspect of the Rule will require DSCS attorneys to have to pull significantly more

26

information on country conditions to demonstrate that there is nowhere in various countries for our

27

clients to relocate. This is particularly difficult when the Rule seems to bar evidence based on

28

gangs, cartels, etc. forcing DSCS to go beyond the United States Department of State country
18
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surveys, many of which suggest avoiding travel to many parts of Central America precisely because

2

of these gangs and cartels. Moreover, the agencies have announced yet another rule that allows

3

Immigration Judges to discount or discredit reports from organizations other than the Department of

4

State such as reports from Amnesty or Human Rights Watch that detail the conditions suffered by

5

people like our clients in their countries of origin. These rules together will make it nearly

6

impossible for applicants to show that they cannot reasonably relocate in their home countries.

7

H.

8
9

De Facto Bars under the Guise of Discretion
55.

Under current law, once an asylum seeker has demonstrated that they are eligible for

asylum, an Immigration Judge will then weigh, in their discretion, whether to grant asylum.

10

However, the factor they are to weigh most heavily is whether the seeker has a well-founded fear of

11

persecution if they are sent back or whether they have suffered persecution. The Rule, however,

12

completely rewrites this precedent by creating two lists of discretionary factors, the first of which are

13

presumptively “significantly adverse” to an exercise of discretion and the second of which preclude

14

entirely a grant of asylum absent exceptional circumstances. As a preliminary matter, the framing of

15

these factors as presumptively significantly adverse makes them de facto bars to asylum, essentially

16

taking away what little remains of Immigration Judges’ discretion to grant or deny asylum.

17

56.

The Rule first lists three factors that, if present, adjudicators are required to consider

18

as “significantly adverse” for purposes of the discretionary determination: 1) unauthorized entry or

19

attempted unauthorized entry, unless “made in immediate flight from persecution or torture in a

20

contiguous country”; 2) failure to seek asylum in a country through which the applicant transited,

21

and 3) the use of fraudulent documents to enter the United States, unless the person arrived in the

22

United States without transiting through another country. This three-factor test quite simply sets

23

asylum seekers up to be denied protection and deported back to harm because they were able to

24

successfully navigate an escape route from persecution to the United States.

25

57.

The first and third of these factors penalize asylum seekers who enter the United

26

States either without inspection or with fraudulent documents, failing to recognize that these

27

manners of entry are often the only options for many asylum seekers. For example, DSCS has seen

28

countless examples of asylum seekers from non-contiguous countries who had no choice but to flee
19
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their home countries using fake identity or travel documents. Women fleeing certain countries may

2

not be able to obtain a passport or purchase a plane ticket without their father’s or husband’s

3

consent. But if seeking her father’s consent would place the woman in greater danger, she may have

4

no choice but to obtain fake documents in order to circumvent this consent requirement. Under the

5

Rule, this requirement would have the perverse effect of condemning a woman in that situation to

6

continued persecution since she would undercut her asylum claim by fleeing the only way she safely

7

can.

8
9

58.

Separately but equally disturbing, the United States’ own recently enacted policies of

forcing asylum seekers to remain in Mexico leave many applicants with no choice but to enter

10

unlawfully. By now it is well known that makeshift refugee camps along the Mexico-U.S. border

11

are hotbeds for crime, sexual violence, exploitation and trafficking, not to mention illness and lack of

12

sanitation. Under the MPP and metering policies, asylum seekers--including pregnant women,

13

children, and the elderly--are being forced to wait in Mexico for months. The Mexican government

14

is ill-equipped and unmotivated to improve conditions or safety in these camps. These inhumane

15

policies have forced many asylum seekers to attempt to cross between ports of entry because they

16

were denied the opportunity to present their claim through “regular” admission procedures. This

17

Rule essentially erases asylum completely by cutting off all access points for asylum seekers.

18

59.

In addition to the “significantly adverse” criteria, the Rule lists nine factors that

19

entirely preclude the adjudicator from favorably exercising asylum (absent some undefined

20

extraordinary circumstances that, due to pretermission, the applicant may have not opportunity to

21

present). These de facto bars would eliminate access to asylum for asylum seekers who: 1) spent

22

more than 14 days in any one country immediately prior to her arrival in the United States or en

23

route to the United States; 2) transited through more than one country en route to the United States;

24

3) would otherwise be subject to one of the criminal conviction-based asylum bars at 8 C.F.R. §

25

208.13(c) but for the reversal, vacatur, expungement, or modification of the conviction or sentence;

26

4) accrued more than one year of unlawful presence prior to applying for asylum; 5) failed to timely

27

file or request an extension of the time to file any required income tax returns, failed to satisfy any

28

outstanding tax obligations, or has failed to report income that would result in a tax liability; 6) has
20
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had two or more asylum applications denied for any reason; 7) has withdrawn a prior asylum

2

application with prejudice or been found to have abandoned a prior asylum application; 8) failed to

3

attend an asylum interview, with limited exceptions; or 9) did not file a motion to reopen of a final

4

order of removal based on changed country conditions within one year of those changes.

5

60. Taking one of these – the fourteen day transit time – as an example, the results of this

6

de facto bar are significant and devastating. For example, our client Elizabeth (a pseudonym),

7

whose case is also described above in paragraph 39, traveled through Mexico en route to the U.S.

8

En route, she became a victim of sex trafficking and was forced to remain in Mexico City under

9

threats of physical harm and death for several months. Even after she escaped her traffickers, she

10

remained in Mexico for longer than two weeks while she recovered and gathered the resources she

11

needed to get to the U.S. safely. Under the new rules, Elizabeth would also be barred from asylum

12

because of her extended presence in Mexico. Elizabeth is just one of many, many of our clients for

13

whom these factors would have devastating consequences.

14

61.

Another of these de facto bars shows the immense cost of the new Rule to DSCS.

15

The new requirement of our clients to file tax returns and to sign under penalty of perjury that they

16

have done so in the I-589 will cost significant resources from DSCS. Our clients are often poor.

17

They often work at jobs that are paid in cash. In addition, given the barriers that have been put in

18

place for work authorizations, our clients may have to work in the gray economy. They do not know

19

if their employers have reported their earnings or withheld taxes. Often they will not have been

20

required to file tax returns, given their low earnings. Even where clients may try to pay taxes, the

21

lack of information or cooperation from their employers (for example not filing W-2s, not providing

22

information on withholdings) is a significant additional barrier to doing so. Tax law is a specific

23

specialty, and DSCS does not have that capacity. Either DSCS will have to train a staff member in

24

the intricacies of tax law or hire someone with that knowledge, which is not a cheap specialty. With

25

the new I-589, this will have to be done for every single client, and DSCS cannot leave that question

26

blank while the research is ongoing due to the risk of pretermission and frivolousness.

27
28

62.

Overall, the I-589 has been expanded significantly due to the de facto bars in the

Rule, and DSCS will have to carefully vet each of these new bans, and then brief them after the I21
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589 has been filed. For pro se applicants, including those assisted by DSCS, there is almost no way

2

they can do the research necessary for all of these de facto bars on their own.

3

I.

4

Convention Against Torture
63.

Protection known as withholding or deferral of removal under the Convention

5

Against Torture provides critical protections for individuals who face torture in their country of

6

origin and would be otherwise barred from asylum protections. The Rule modifies the standard for

7

protection under the Convention Against Torture to limit the accountability of foreign governments

8

as to the torturous conduct inflicted either at the hand of government actors directly or by private

9

individuals, acting with the government’s acquiescence. Part of how it does this is to deny claims if

10
11

the torture suffered was against the law in that country.
64.

In today’s world, most countries technically have laws on the books that prohibit

12

torture, and yet torturous practices go unchecked due to corruption, powerful organized crime, and

13

lack of resources, infrastructure, and transparency in government. For example, many of our clients

14

come from rural areas where gangs and vigilante groups practice torture as a means of controlling,

15

intimidating, or even eliminating communities altogether. Institutional and historical racism and

16

misogyny are just two of the many factors that may allow torture to take place with impunity, even

17

where local officials may not be specifically “aware of a high probability of” torture. The Rule

18

completely ignores these realities that exist in many countries.

19

65.

This will disproportionately impact applicants for protection under the Convention

20

Against Torture who are fleeing violence based on their gender or sexual orientation. It is not

21

unusual for local law enforcement to turn away in cases where it is known that a person is being

22

tortured. For example, DSCS has represented many men and women who have been victims of

23

sexual violence at the hands of government officials or powerful private citizens including leaders of

24

drug cartels; even though these acts are not “state sanctioned,” local governments often turn a blind

25

eye to such torture, sometimes even egging it on or colluding with the torturers. Although many of

26

these clients have obtained protection under the Convention Against Torture, their claims may be

27

denied under the Rule for not meeting the unreasonably high new standard for government

28

“acquiescence.”
22
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2

J.

Confidentiality
66.

The Rule includes changes to expressly allow the disclosure of information in an

3

asylum application “as part of a federal or state investigation, proceeding, or prosecution; as a

4

defense to any legal action relating to the asylum seeker’s immigration or custody status; an

5

adjudication of the application itself or an adjudication of any other application or proceeding arising

6

under the immigration laws; pursuant to any state or federal mandatory reporting requirement; and to

7

deter, prevent, or ameliorate the effects of child abuse.” Thus, the Rule makes changes that will

8

allow the government to use a person’s fear-based claim against them, in ways that could prevent

9

them from obtaining other benefits or concessions, and hinder them from seeking asylum due to fear

10

of reprisal.

11

67.

When DSCS begins to prepare an asylum case with clients, inevitably the client

12

always asks us, “Who will find out what is in my application?” This question is borne out of a deep

13

and very reasonable fear that seeking asylum could expose one to even further harm if confidence is

14

not maintained. Our clients fear that their claims could be exposed, either intentionally or

15

inadvertently, to violent intimate partners, gang members, local government officials or police

16

officers in their home countries, or others who could use the information to locate or harm them.

17

Many of our clients have been explicitly threatened that if they ever report what has happened to

18

them, they will be tortured or killed. Under existing law, we can at least offer our clients the small

19

comfort that the U.S. government will maintain their confidentiality and protect them against

20

disclosure, even if they are not ultimately granted protection. The Rule will shatter this confidence

21

and deter many bona fide applicants from seeking protection.

22

68.

For example, DSCS attorneys represent survivors of sexual violence who have never

23

shared their experiences with spouses or other family out of fear, shame, and deep-rooted cultural

24

stigmatization. For example, a client, Susana (a pseudonym), who is indigenous Mayan, was

25

brutally raped by non-indigenous men who called her racial slurs and threatened to kill her if she

26

ever disclosed the rape. Before retaining counsel, Susana never told anyone about the rape--

27

including her husband or extended family--out of fear that her rapists would kill her, or that her

28

family would reject her. With the assurance that her asylum application would remain confidential,
23
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Susana was able to tell her story in court and was granted protection for herself and her family. Had

2

Susana not had this assurance, however, she may not have felt safe enough to tell her story, which

3

could have put her and her family at serious risk.

4

69.

As another example, DSCS clients have often been victimized by powerful

5

individuals in their home countries whom they fear will retaliate against them if they tell their

6

stories. Our client, Michael (a pseudonym), is an indigenous man. Michael served as a police

7

officer in his home country, and he vocally opposed the rampant police corruption he observed

8

around him. As a result, he was subject to a pretextual arrest, prosecuted, and brutally tortured while

9

in prison. Even in the United States, Michael feared that the corrupt government officials who had

10

persecuted him would track him down if he testified about his experiences. With this assurance that

11

his application would remain confidential, however, Michael was able to tell his story in court and

12

was granted protection.

13

70.

This change to confidentiality will require DSCS to expend significantly more staff

14

time and resources with each asylum applicant to discuss confidentiality with them and explain their

15

options and the pros and cons of filing an application given that it will no longer be confidential. By

16

having to spend more time on each individual application, DSCS will be able to serve fewer clients

17

overall, in detriment to our mission.

18

K.

19

Limitation to Asylum-Only Proceedings
71.

The Rule limits certain asylum seekers to “asylum-and-withholding-only

20

proceedings,” where they are prohibited from seeking any form of relief other than asylum,

21

withholding of removal, and protection under the Convention Against Torture.

22

72.

Asylum seekers in particular are often vulnerable to crime and human trafficking, due

23

to poverty, unfamiliarity with their new communities, and mental health issues stemming from past

24

trauma. Preventing them from seeking alternative forms of relief simply because they first arrived

25

here seeking asylum is devastating not only for the applicants themselves but for their families and

26

communities as well.

27
28

73.

For example, DSCS currently represents a young mother, Ana (a pseudonym), who

fled her home country after suffering years of domestic violence there. In the United States, Ana
24
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became a victim of human trafficking, being forced to work as a housecleaner under threats of harm

2

or deportation to herself and her children for many months. With DSCS’s help, Ana has been able to

3

pursue a T visa and help bring her trafficker to justice. Under the Rule, however, she would be

4

effectively barred from doing so. Our staff has represented countless individuals in similar

5

situations: individuals who have fled violence in their home country, only to be trafficked in the

6

U.S. due to their extreme vulnerability. If these clients were limited to asylum and withholding only

7

proceedings, they likely would have been removed before they could complete the process for

8

receiving a T visa, and the consequences for them, their families, and their larger community would

9

have been devastating.

10

74.

The Rule’s changes to the expedited removal process also have the consequence of

11

eliminating entirely the ability of asylum seekers to seek release from detention on bond during their

12

court proceedings. Asylum-seekers who are forced to pursue relief in detention face substantial

13

obstacles to preparing their cases. Most ICE detention centers are located in rural areas where

14

access to legal counsel is extremely limited. Detainees have little or no access to law libraries where

15

they can gather country conditions evidence or learn the law, and are often unable to communicate

16

with family abroad who could gather critical evidence for their cases. These obstacles often prevent

17

them from adequately presenting their cases, resulting in asylum denials despite bona fide bases for

18

relief.

19

75.

For example, DSCS represents Alicia (a pseudonym), who was brutally tortured and

20

threatened when she rejected a forced marriage and attempted to enter a mixed-religion marriage in

21

her home country. When Alicia arrived in the United States, she was detained and never had a

22

chance to consult with an attorney before her asylum hearing. Without legal advice, Alicia did not

23

realize that she had a right to testify in her native dialect, so instead she testified in French, which

24

she does not speak fluently. She also left out critical aspects of her personal history, because she did

25

not realize that they were relevant to asylum. With our office’s help, Alicia successfully reopened

26

her case and was provided a second merits hearing at which she presented her full case in her native

27

language. Being detained during her initial proceedings was highly prejudicial to Alicia’s case, and

28

created substantial judicial waste. Detaining all asylum seekers without the possibility of release
25
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will not only prevent applicants from presenting their cases fairly, but will waste massive

2

government resources.

3

III.

4

Harm to DSCS
76.

As the foregoing makes clear, the Rule represents a complete sea-change in asylum

5

law, rewriting many of the most fundamental parts of that law including persecution, nexus,

6

discretion, and particular social group. In addition it creates many new de facto bars to asylum. And

7

it raises the stakes by making it possible that a client’s case could be pretermitted or found to be

8

frivolous. All of these changes will cause DSCS substantial harm.

9

77.

First, the Rule will significantly increase the amount of DSCS staff time and

10

resources each asylum-seeker’s case requires, including time spent on analyzing and briefing

11

eligibility issues; time and resources spent on filling out the substantially expanded I-589 form to

12

address all the new de facto bars; time interviewing the client to ensure that the client’s entire case

13

can be put forward in their I-589 to avoid pretermission; time researching and re-briefing all of the

14

factors in a case given the complete rewriting of immigration law; and resources spent on finding

15

and preparing witnesses and experts.

16

78.

Second, the Rule will force DSCS to front-load significant staff time and resources in

17

each case. Because of the pretermission standard, all of the work that can normally be done over

18

months and years while a client receives treatment for PTSD or other issues, must be crammed into

19

the time (which for some clients is reduced to fifteen days) before the I-589 is filed. This will put

20

substantial mental, emotional, and psychological strain on our clients and also force staff to spend

21

large amounts of time at the start of a case, to the detriment of other clients. Perversely this will also

22

double the amount of time taken to prepare each case. Previously, initial I-589s would be filed and

23

the substance of the case would be filed in a pre-hearing submission, in part to lessen the burden on

24

courts by presenting a single, thorough, complete record; this Rule requires the case to be worked up

25

prior to the I-589 on order to avoid pretermission and then be worked up again several years later for

26

a hearing when the prior work will have become stale.

27
28

79.

Third, due to the complexity of all of the changes, DSCS will have a difficult time

referring cases to pro bono counsel. They are not generally immigration experts and are likely to not
26
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be willing to take these cases, particularly at the risk of the client’s case being pretermitted or

2

leading to a permanent bar. This will require DSCS to use staff for cases that otherwise would have

3

been staffed by pro bono attorneys or volunteers.

4

80.

If permitted to take effect, the Rule would also dramatically increase the number of

5

individuals potentially barred from obtaining asylum. Consequently, DSCS’s staff would have to

6

expend more time and resources at both the outset of each case, and throughout the pendency of each

7

case, to determine whether any of the new asylum bars could be triggered and to assess the potential

8

impact of all of the bars on the clients’ eligibility.

9

81.

This Rule will also have a significant negative impact on the families DSCS serves,

10

many of whom are mothers and fathers who fled their home countries with their young children. At

11

present, if an individual is granted asylum, any of their family members already in the United States

12

whom they included on their asylum application may also be granted asylum, and they can file a

13

petition to bring remaining eligible family members not in the United States to the United States.

14

Unlike asylum, however, withholding of removal does not provide any relief for an eligible

15

individual’s family members, whether they are in the United States or in another country. Moreover,

16

although withholding of removal is available to those individuals who can establish that being

17

removed to the proposed countries would “more likely than not” result in persecution on account of

18

race, religion, nationality, membership in a particular social group, or political opinion, the

19

individual still can be removed to a third country if doing so would not threaten their life or freedom.

20

82.

Thus, under the new Rule, if a mother who flees to the United States is suddenly

21

subject to one of the Rule’s expanded asylum bars or otherwise made ineligible by one of the many

22

changes wrought by the Rule, and thus forced to seek withholding of removal only, she will no

23

longer be able to ensure that her children can also obtain protection in the United States, regardless

24

of whether she is granted withholding of removal. Instead, if her children are still in her home

25

country, they would have to come to the United States and seek asylum on their own, likely as

26

unaccompanied children. If her children fled to the United States with her, they would need to

27

establish their own eligibility for protection, regardless of their age. In some cases, a child’s reasons

28

for fearing return may be derivative of their parent’s fear, and thus too attenuated to meet the asylum
27
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requirements independently. Because separation from one’s parents is not, standing alone, generally

2

considered a basis for asylum, this de facto decoupling of family cases is likely to result in increased

3

family separation, where some family members qualify for asylum and others do not, so are

4

removed. The practical impact for organizations like DSCS is that the organization will see an

5

increase in cases where it must seek relief for every member of a family as a principal, rather than

6

being able to rely on derivative status, alongside a decrease in the number of resources the

7

organization actually has available. This decoupling of DSCS’s current cases would also impact its

8

ability to take on new clients.

9

83.

DSCS has already had to devote significant resources because of this rule and, despite

10

the incredibly short thirty-day period of time allowed to comment on such a gigantic change, we

11

raised the above concerns and others in the comment we submitted in opposition to the then-

12

proposed Rule. It took DSCS weeks, including significant work on nights and weekends, to respond

13

to this Rule, and the numerous other rules that were pending before, after, and at the same time.

14

However, in response to those comments, noting the extreme difficulty with complying with the

15

Rule, the final Rule says only that “any costs imposed on attorneys or representatives for asylum

16

seekers will be minimal and limited to the time it will take to become familiar with the rule,” a

17

response which ultimately ignores the realities faced by immigration attorneys, like the staff at

18

DSCS. To the contrary, DSCS estimates it will take months to research and understand all of the

19

various changes instantiated by this giant rule (the notice of proposed rulemaking was one hundred

20

sixty pages long). Each of our cases will have to be evaluated, all of our intake forms will have to be

21

changed, and our data management system will have to be updated to capture all of the new

22

information required by the Rule. In addition, to the extent any of the provisions of the Rule are

23

applied retroactively, which guidance given to adjudicators from EOIR suggests they might be, our

24

cases may have to be re-briefed to address the facets of this Rule.

25

84.

In response to this Rule, DSCS has already begun to divert substantial time and

26

resources to train its staff and legal assistants on the changes to asylum eligibility, as well as to

27

undertake a review of all of its training materials and templates, to ensure their accuracy. Because of

28

the change to so many of the most fundamental areas of asylum law, almost all of our resources,
28
DECLARATION OF KATHERINE MAHONEY, CASE NO. 20-CV-09253-JD

Case 3:20-cv-09253-JD Document 27-3 Filed 12/23/20 Page 31 of 32

1

including the trainings that we do for pro se applicants will have to be edited or completely

2

rewritten. DSCS estimates that this will take at least a month if not more of dedicated staff time,

3

further diverting resources away from DSCS’s mission. Likewise, DSCS staff has begun to spend

4

more time providing consultations on the nuances of the Rule’s eligibility requirements and expects

5

to expend more time and resources on consultations in the near future.

6

85.

Additionally, the Rule is forcing DSCS to divert resources away from other initiatives

7

to compensate for the time and staffing resources required to respond to the Rule. For example, the

8

DSCS team conducts significant advocacy work around conditions for detainees in ICE, and also

9

assists undocumented youth in applying for and renewing their DACA registration. DSCS’s legal

10

team also provides consultations and representation to participants in the organization’s other

11

programs, such as shelter residents and members of the organization’s worker’s collaborative.

12

DSCS’s ability to continue supporting these communities will be significantly impeded if it is forced

13

to reallocate its already scarce resources in light of the new Rule.

14

86.

The Rule would also jeopardize DSCS’s funding and budget. In 2019, roughly

15

ninety-five percent of DSCS’s legal team’s funding was tied to state or local funding or grants

16

requiring some form of deliverable (e.g., a specific number of asylum applications filed or clients

17

represented). If permitted to take effect, the Rule would necessarily reduce the number of DSCS’s

18

clients eligible for asylum and exponentially increase the amount of time it takes for DSCS to

19

represent each individual asylum applicant. The increased hours DSCS would be required to spend

20

both assessing the impact of the Rule on its current clients and representing those impacted by the

21

Rule would reduce the overall number of clients served. As a result, DSCS could not comply with

22

existing funding conditions and would likely lose funding.

23

87.

Finally, the constant barrage of new rules and changes designed to slam shut the door

24

of asylum coupled with baseless insinuations of fraudulent asylum applications has had a deleterious

25

effect on DSCS’s attorneys, staff, and our volunteers – beyond that inflicted on the communities we

26

serve. Constantly being diverted from our mission in order to address change after change after

27

change of regulations and rulings from this Administration, all of which seemed designed to slam

28

shut the door of this country on those most in need of protection, has proved disheartening, to say the
29
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least. DSCS’s staff and our volunteers interact with our clients, see their trauma, and understand the

2

suffering and often torture they have endured. To hear those people belittled as rapists, or not the

3

best people, or as people trying to cheat the system is galling to those of us and our staff who know

4

these people and their horrible stories of suffering. DSCS screens our clients and identifies those

5

who have legitimate cases. We pour our lives into this work, and yet the Rule brushes this away,

6

falsely saying that the changes it wreaks on the fundament of asylum law are minor and will be

7

easily handled. Facing this constant barrage has led to higher turnover, requiring us to divert effort

8

and resources to locate and train staff. It has also led to increased stress and other mental health

9

issues among our staff which often require resources or treatment that DSCS, as a small nonprofit,

10

cannot offer. This has deprived DSCS of needed resources at our direst hour as our staff is most

11

exhausted from all of the extra work done in response to this Rule and the others that have been

12

recently published.

13

88.

The relief requested in the Plaintiffs’ Complaint would properly address the injuries

14

to DSCS described above and in the public comment submitted by DSCS in opposition to the Rule.

15

If Plaintiffs prevail in this action, DSCS would be able to devote its staff time and resources to more

16

clients than it would be able to if the Rule were permitted to take effect.

17

89.

DSCS is unaware of any way we can recover the increased costs that the Rule will

18

impose on us as an organization, and would suffer immediate and irreparable injury under the Rule if

19

the rule were permitted to take effect.

20
21

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

22
23

Dated: December 21, 2020

24

San Francisco, CA

25
26
27
28

Katherine Mahoney
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1

I, Victoria Neilson, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

2

1.

The facts contained in this declaration are known personally to me and, if called as

3

a witness, I could and would testify competently thereto under oath. I submit this sworn declara-

4

tion in support of Plaintiffs’ Motion for a Temporary Restraining Order and a Preliminary Injunc-

5

tion.

6

2.

I am the Managing Attorney of the Defending Vulnerable Populations Program at

7

the Catholic Legal Immigration Network, Inc. (“CLINIC” or the “Organization”), whose main

8

office is located in Silver Spring, Maryland. I have worked at CLINIC since February 2018.

9

I.

10

CLINIC and Our Mission
3.

CLINIC is a 501(c)(3) non-profit organization, with a national office in Silver

11

Spring, Maryland, an office in Oakland, California, and attorneys and other staff who work re-

12

motely across the United States and in Ciudad Juarez Mexico where two CLINIC staff members

13

assist asylum seekers who have been subjected to the “Migrant Protection Protocols.” Three at-

14

torneys with CLINIC’s Training and Legal Support (“TLS”) team work from the Oakland, Cali-

15

fornia office, providing technical assistance to CLINIC’s entire network of immigration legal ser-

16

vices providers and other nonprofit agency staff throughout the United States, conducting web-

17

based trainings on a variety of immigration matters, and issuing written resources for practitioners

18

on immigration matters. CLINIC’s attorneys’ work—including the work of our colleagues in

19

Oakland—will be directly impacted by the new Rule issued in this case, as discussed below.

20

4.

CLINIC is the nation’s largest network of nonprofit legal immigration services pro-

21

grams. Despite this, CLINIC is still a small nonprofit with revenues of $10.28 million in 2019 and

22

$9.72 million in 2018, and many of CLINIC’s affiliates are small organizations that have total

23

revenues of less than $10 million. CLINIC’s mission is to provide immigration legal services to

24

low income and vulnerable populations through our network. This mission is part of CLINIC’s

25

broader purpose of embracing the Gospel value of welcoming the stranger, and promoting the

26

dignity and protecting the rights of immigrants. Catholic social teaching identifies the Holy Fam-

27

ily, in their flight to Egypt in the gospels, as the archetype of every refugee family. In the gospel

28
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of Matthew, Jesus blesses those who welcome strangers proclaiming that in so doing they have

2

welcomed Christ himself. Matthew 25:35-40 (“I was…a stranger and you welcomed me…what-

3

ever you did for one of these least brothers of mine, you did for me”). His Holiness Pope Francis,

4

has said “I ask leaders and legislators and the entire international community to confront the reality

5

of those who have been displaced by force, with effective projects and new approaches in order to

6

protect their dignity, to improve the quality of their life and to face the challenges that are emerging

7

from modern forms of persecution, oppression and slavery.” Pope Francis, Address to Participants

8

in the Plenary of the Pontifical Council for the Pastoral Care of Migrants and Itinerant People,

9

(May 24, 2013). As a Catholic organization, guided by our faith and the teachings of Jesus and

10

His Church, CLINIC believes the United States has a moral imperative to accept asylum seekers

11

in addition to the obligations our country has to do so under domestic and international law. We

12

bear witness to these teachings through our work on behalf of the migrant and asylum-seeking

13

clients we serve directly as well as to the clients served through the vast CLINIC network of legal

14

service providers; providing these legal services is critical to our mission both as a matter of fact

15

and an article of faith.

16

5.

Asylum seekers come to the United States fleeing persecution and many arrive with

17

nothing more than the clothes on their back. Many do not speak or read English. Many arriving

18

at the Southern border do not speak or read Spanish—or do not have fluency in Spanish. These

19

people come from indigenous communities in Central America and Mexico, and are marked for

20

persecution by Government actors in their hometowns or the brutal narco-cartels that control their

21

regions. Often fleeing in the dead of night, pursued by their rapists and torturers, they come to the

22

United States without documentation, without any legal training or knowledge, and without the

23

tools such as computers or even phones that would help them fill out paperwork. CLINIC’s files

24

contain hundreds of people who, due to the severity of past harm suffered, often of the most ex-

25

treme kind, endure ongoing trauma-related mental health issues and lack adequate support and

26

mental health treatment. However, this Rule places them further away from the support and treat-

27

ment they need and instead will result in rapid asylum denial, a permanent ban, and deportation to

28
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the country they fled, often into the arms of those seeking to torture and kill them. Far too often,

2

when applications for asylum, withholding of removal, or protection under the Convention Against

3

Torture are denied, CLINIC learns that our clients or clients of our affiliates, once deported, have

4

in fact been raped, tortured, maimed, or killed by their persecutors. This harm happens often

5

enough that it has been documented by public articles. It is this knowledge, and our faith in wit-

6

nessing to the gospel through service that drives our mission to serve low income and vulnerable

7

people with immigration law services.

8

6.

The CLINIC network includes almost 400 affiliated immigration programs, which

9

operate in 49 states and the District of Columbia. The network includes faith-based institutions,

10

farmworker programs, domestic violence shelters, ethnic community-focused organizations, li-

11

braries, and other entities that serve immigrants and refugees including asylum seekers, people

12

seeking withholding of removal, and people seeking protection under the Convention Against Tor-

13

ture. Many of these organizations focus on providing sustenance to the whole person, mental,

14

physical, and spiritual, and CLINIC serves to protect their legal rights through our training and

15

assistance with immigration law services. In total, CLINIC’s network employs more than 2,300

16

attorneys, accredited representatives, and paralegals who, in turn, serve hundreds of thousands of

17

low-income immigrants each year. Many CLINIC affiliates are on the “List of Pro Bono Service

18

Providers” that the Executive Office for Immigration Review (“EOIR”) provides to asylum seekers

19

and people in removal proceedings. This list is provided to all such persons pursuant to regulation.

20

8 C.F.R. § 1003.61(b). For example, Catholic Charities of the East Bay in Oakland, California, is

21

on the EOIR list and is a CLINIC affiliate. Providing free and low-cost legal services to asylum

22

seekers, people seeking withholding of removal, and people seeking protection under the Conven-

23

tion Against Torture is a critical part of the mission of CLINIC and our affiliates and is how we

24

serve Christ present in our community in the person of the least fortunate among us.

25

7.

In addition to employing attorneys, members of CLINIC’s network, which we refer

26

to as “affiliates,” employ United States Department of Justice (“DOJ”) “accredited representa-

27

tives.” Accredited representatives are non-attorney staff or volunteers who are approved by the

28
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DOJ to represent noncitizens before the Department of Homeland Security (“DHS”), and, in some

2

instances, in removal proceedings before the immigration court and the Board of Immigration Ap-

3

peals (“BIA”). An accredited representative must work for a non-profit religious, charitable, social

4

service, or similar organization that provides low- or no-cost immigration legal services. The use

5

of accredited representatives allows CLINIC’s network to serve more people and to serve them

6

more efficiently. Accredited representatives can handle many immigration matters or cases, and

7

as they are volunteers or, if staff, are paid less than attorneys, allow CLINIC’s affiliates to expand

8

their reach, covering more cases with their limited budgets. Also, as the immigration bar has a

9

limited number of counsel available, and an even more limited number able and willing to serve

10

clients for low or no cost, until that number increases, using accredited representatives allows

11

CLINIC’s affiliates to provide legal services to more people.

12

II.

13

The Importance of Counsel
8.

CLINIC’s work is so important because increasing numbers of asylum seekers are

14

unrepresented. In writing CLINIC’s comment opposing this proposed rule, I conducted extensive

15

research. As part of that research, I identified data showing that more than half of all individuals

16

in removal proceedings in South Carolina, Oklahoma, North Carolina, South Dakota, Georgia, and

17

Maine are unrepresented. In Texas, data show that 46.3 percent of individuals in removal pro-

18

ceedings, or 48,952 individuals, are currently unrepresented. I am aware of data showing that

19

individuals with cases filed within the past three months are even more likely to be unrepre-

20

sented—in every state except New Hampshire, over half of these individuals are unrepresented.

21

Data show that individuals who are detained are five times less likely to be represented than non-

22

detained individuals, and individuals in rural areas or small cities are four times less likely to be

23

represented than individuals in large cities. By March 2020, data show that 22.5 percent of asylum

24

seekers who had a merits hearing on their applications for asylum, lacked legal representation

25

during their immigration court proceedings. For people subject to the Migrant Protection Protocols

26

Program (“MPP”) which requires certain people in removal proceedings to remain in Mexico, data

27

show that only 224 of those people, out of 32,188, are represented, leaving 31,964 unrepresented.

28
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1

As explained below the Rule challenged in this case both makes legal representation far more

2

critical for these asylum seekers and makes it more difficult for CLINIC and our affiliates to pro-

3

vide that representation effectively.

4

9.

The rate of representation cited in the Rule’s preamble is misleading because it does

5

not account for variations in levels of representation based on location and stage of the process.

6

As explained in more detail below, at the time that most applications would be pretermitted under

7

the Rule, rates of representation would be much lower. That an asylum seeker is more likely to

8

eventually be able to obtain counsel before a merits hearing under the existing regime does not

9

mean that the same number of asylum seekers are represented at the time they submit their initial

10

asylum application, which becomes a critical barrier and gateway under the Rule. In CLINIC’s

11

experience, asylum seekers are less likely to have found representation by the time they must sub-

12

mit their asylum application than by the time the case is scheduled for an individual hearing.

13

Through pretermission, as explained below, the critical time for an asylum case is moved much

14

sooner and CLINIC will have to scramble and significantly reroute its resources to find and serve

15

asylum seekers much earlier in the process. This situation is made far worse by another rule re-

16

cently released that will require all asylum seekers in asylum-and-withholding-only proceedings

17

to submit their Form I-589 application within 15 days of the asylum seeker’s first hearing before

18

an immigration judge.

19

10.

CLINIC is aware that gaining asylum in the United States is highly dependent on

20

access to competent counsel. I am aware of a study showing that respondents with counsel were

21

ten-and-a-half times more likely to succeed in their asylum case when compared with pro se ap-

22

plicants. Similarly, I am aware of one extensive study of 1.2 million removal cases which found

23

that the odds were five-and-a half times greater that represented immigrants were able to prove

24

their eligibility for relief from removal compared to unrepresented immigrants.

25

III.

26
27

The Work that CLINIC Has Done to Support Asylum Seekers
11.

CLINIC provides critical training and mentorship to the attorneys and DOJ-accred-

ited representatives who work at our affiliates. CLINIC’s trainings encompass topics such as

28
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1

courtroom skills, fundamentals of asylum law, trainings on nexus, discretion, political opinion,

2

and particular social group, trainings on internal relocation and firm resettlement, training on how

3

to fill out the I-589 and how to draft asylum declarations, updates to asylum law, and changes to

4

removal proceedings. Additionally, CLINIC staff write in-depth practice advisories to assist af-

5

filiates and other immigration practitioners to stay abreast of rapidly changing rules. At least eight

6

of these practice advisories would be affected by the Rule challenged in this litigation and require

7

substantial revision.1

8

12.

In addition to providing direct legal services, CLINIC—including our colleagues

9

in Oakland—provides technical support to our affiliates through the “Ask-the-Experts” portal on

10

our website. Attorneys and accredited representatives at affiliate organizations submit inquiries

11

regarding individual immigration matters that are particularly complex, and CLINIC staff provide

12

expert consultations. If a submitted question is broadly applicable, CLINIC’s staff may determine

13

that we should create a written resource or webinar on the topic, and spend weeks developing the

14

training materials. Developing a practice advisory, depending on the complexity of the subject,

15

could take over 100 attorney hours. Creating practice advisories or webinars allows all of

16

CLINIC’s affiliates to benefit from the learning simultaneously, but if CLINIC’s staff is not able

17

to spend the time to draft these answers, trainings, and resources, many different CLINIC affiliates

18

may well have to spend their limited time and resources to address the same questions. Addition-

19

ally, with the rapid-fire changes in immigration law, especially through this Rule and other asylum

20

regulations, CLINIC staff will have to monitor answers we have given to questions about asylum

21

law and potentially revise the responses we have given several times to ensure that advice we gave

22

previously has not been rendered incorrect based on the new Rule and the many other rules coming

23

out changing asylum law.

24

1

25
26
27

The eight affected practice advisories are: 1) Practice Advisory: LGBTI DACA Recipients and Options for Relief
under Asylum Law (updated), 2) Practice Advisory: Overcoming the Asylum One-Year Filing Deadline for DACA
Recipients (updated), 3) I-730 Refugee/Asylee Family Reunification Practice Manual, 4) Preparing an Applicant’s
Declaration In Support of Asylum (And Related Relief), 5) CLINIC/AILA Resource on CFI Lesson Plan Changes,
6) Practice Pointer: Matter of L-E- CLINIC/AILA Resource on CFI Lesson Plan Changes, 7) A Guide to Assisting
Asylum-Seekers with In Absentia Removal Orders (updated), 8) Practice Advisory: Asylum Seekers Stranded in
Mexico Because of the Trump Administration’s Restrictive Policies: Firm Resettlement Considerations.
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13.

CLINIC’s affiliates provide pro bono or low-cost immigration-related services us-

2

ing materials, training, education, best practices, and sometimes, funding provided by CLINIC. A

3

significant percentage of CLINIC affiliates provide legal services related to asylum claims, with-

4

holding of removal claims, and claims seeking protection under the Convention Against Torture,

5

and CLINIC’s affiliate network assists with thousands of asylum applications per year, including

6

providing direct legal representation. The vast majority of the defensive asylum cases filed by

7

CLINIC’s affiliates simultaneously apply for withholding of removal and protection under the

8

Convention Against Torture.

9

14.

CLINIC’s Defending Vulnerable Populations Program’s staff leverages the organ-

10

ization’s substantial asylum expertise, gathered over many years of practice, to provide support to

11

CLINIC’s affiliates on asylum matters, including through trial skills trainings on representing asy-

12

lum seekers in immigration court, practice advisories, on the requirements of asylum law including

13

the nexus, political opinion, particular social group, and discretion requirements, and technical

14

assistance. The Defending Vulnerable Populations Program also works to increase the number of

15

fully accredited representatives and attorneys who are qualified to represent immigrants in immi-

16

gration court proceedings through specialized curricula and training programs on immigration law

17

and immigration court trial skills. The curriculum includes training based on complicated asylum

18

scenarios, such as how to handle an asylum case file involving a Latino youth with false gang

19

allegations. Since October 2016, we have trained over 800 participants using this curriculum.

20

15.

The Defending Vulnerable Populations Program has created several in-depth writ-

21

ten resources on asylum over the past two years. These include practice advisories such as: Prac-

22

tice Advisory: LGBTI DACA Recipients and Options for Relief under Asylum Law (June 25,

23

2020); Practice Advisory: Overcoming the Asylum One-Year Filing Deadline for DACA Recip-

24

ients (June 25, 2020); Practice Pointer: Matter of L-E-A- (Updated April 20, 2020); A Guide to

25

Assisting Asylum-Seekers with In Absentia Removal Orders (July 10, 2019); Practice Advisory:

26

Asylum Seekers Stranded in Mexico Because of the Trump Administration’s Restrictive Policies:

27

Firm Resettlement Considerations (April 24, 2019). CLINIC staff members spent hundreds of
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hours on putting together these resources. CLINIC’s Defending Vulnerable Populations Program

2

has also conducted webinars on, among other topics: changes to particular social group case law;

3

writing asylum declarations; and motions to reopen based on changed country conditions. CLINIC

4

staff members spent a significant amount of time on putting together these webinars and has given

5

the webinars to hundreds of people (229 for changes to particular social group case law, 267 for

6

writing asylum declarations, and 89 for motions to reopen based on changed country conditions).

7

16.

In addition to the support provided to organizational affiliates, CLINIC’s Defend-

8

ing Vulnerable Populations Program provides guidance and orientation to families separated pur-

9

suant to the Trump administration’s “Zero Tolerance Policy” that resulted in families being sepa-

10

rated at the border. CLINIC assists those who are pursuing asylum in the United States to locate

11

counsel; provides mentorship to the formerly separated families’ legal counsel; provides represen-

12

tation on the initial I-765 employment authorization applications; and assists asylum seekers to

13

complete their applications for those formerly separated families who lack legal counsel.

14

17.

CLINIC’s Defending Vulnerable Populations Program also has a Remote Motion

15

to Reopen Project, which has provided representation to formerly separated families, families re-

16

leased from family detention, asylum seekers, and other vulnerable people around the country, in

17

filing motions to reopen before the immigration courts and the Board of Immigration Appeals.

18

CLINIC has provided motion to reopen assistance since 2016. Through this project, CLINIC part-

19

ners with pro bono attorneys to provide high quality representation on motions to reopen, and once

20

the case is successfully reopened, CLINIC places the case with competent local counsel, providing

21

further mentorship assistance as needed.

22

18.

CLINIC’s Defending Vulnerable Populations Program provides pro bono legal

23

counsel to asylum seekers appealing to the BIA and the U.S. courts of appeals through our BIA

24

Pro Bono Project, and, to a lesser extent, direct representation for asylum seekers in immigration

25

court on a pro bono basis. If CLINIC is unable to assign pro bono matters, such as asylum appli-

26

cations, to a member of our network of affiliates, CLINIC staff—working individually or as part

27

of a larger team—will often undertake the direct representation themselves.
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19.

CLINIC and our affiliates do extensive work with pro bono counsel in private prac-

2

tice around the country, including large firms, smaller firms, and solo practitioners. CLINIC and

3

our affiliates are often able to screen clients and refer individuals with straightforward asylum

4

claims to these pro bono counsel. Most of these pro bono counsel do not focus on immigration

5

law in their ordinary practice. However, with support from CLINIC and our training materials,

6

pro bono counsel have been able to represent these clients with great success. CLINIC’s BIA Pro

7

Bono Project has provided representation before the BIA to over 1600 noncitizens, more than 80

8

percent of whom have sought asylum or related relief. Through the use of pro bono counsel,

9

CLINIC is able to broaden its reach and serve more clients, fulfilling our mission.

10

20.

CLINIC has established a program, Estamos Unidos, in Ciudad Juarez Mexico,

11

aimed at providing Know Your Rights information to asylum seekers who are stranded in Mexico

12

as a result of MPP and asylum metering. CLINIC’s Estamos Unidos legal team has provided mass

13

community education presentations that could have up to 100 participants. In these conversations

14

CLINIC staff talk about the importance of providing details in the oral testimony that asylum

15

seekers would provide at their hearings. A large majority of the individuals for whom CLINIC

16

provides these presentations are trauma survivors who face extreme difficulties in prioritizing

17

which traumatic experience to highlight. Even with the Know Your Rights model that CLINIC

18

employs in Juarez, it often takes multiple meetings with asylum seekers suffering the ongoing

19

effects of trauma, for CLINIC staff to begin to understand what happened in the asylum seeker’s

20

country of origin and to help the asylum seeker understand what portions of their story are relevant

21

to their claim for asylum.

22

IV.

23

The Rule and Its Radical Rewriting of Asylum Law
21.

The Rule challenged in the Complaint, Procedures for Asylum and Withholding of

24

Removal; Credible Fear and Reasonable Fear Review, 85 Fed. Reg. 80274 (December 11, 2020)

25

(“Rule”), would irreparably harm CLINIC in multiple ways unless it is enjoined, including by

26

frustrating CLINIC’s mission to serve and support as many immigrants—and affiliate organiza-

27

tions providing immigration law services—as possible.
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22.

The Rule is a radical rewriting of multitudinous areas of asylum, withholding of

2

removal, and Convention Against Torture law upending decades of settled precedent. The Notice

3

of Proposed Rulemaking for the Rule was over one hundred and sixty pages long, with the pro-

4

posed rules themselves comprising over sixty pages of text, much of which was unsupported and

5

required extensive research to understand and appropriately comment on. Yet, the Government

6

only gave a mere thirty days to comment. Consequently, in the thirty day comment period for this

7

Rule, the staff at CLINIC had to immediately divert our resources and expend well over 100 hours

8

of staff time to research, draft, and submit a one hundred and one page comment to the Proposed

9

Rule during the notice and comment period. This is in addition to the other comments on related

10

rules that would negatively affect asylum seekers that CLINIC has had to submit comments on as

11

well, some of which were proposed and pending at the same time requiring CLINIC’s staff to race

12

to comment on multiple rules in short periods of time simultaneously. In total, in the past 16

13

months CLINIC has had to submit over 20 comments on proposed changes to asylum law and

14

immigration court procedures that will affect asylum seekers, taking hundreds of hours of dedi-

15

cated staff time. This has required significant work not only to research and detail the deleterious

16

effects of this Rule but also to analyze the substantial overlap and consequences between this then-

17

proposed Rule and the various other proposed rules, including those that came out during the com-

18

ment period. The vast quantities of time dedicated to this work including work over weekends and

19

late into many nights is time that otherwise could have been spent providing services to our clients

20

and support to our affiliates. Yet, as noted in our comment to this Rule, it was impossible for

21

CLINIC even within one hundred and one pages to come close to adequately analyzing or even

22

discussing every element of asylum law that this Rule seeks to rewrite. The time provided was far

23

too short, forcing CLINIC to triage and comment only briefly on some portions of the Proposed

24

Rule and not comment on other parts at all. If CLINIC had a reasonable amount of time—sixty

25

days, or longer, as rules with such a radical departure from long-established law and precedent

26

generally receive—we would have been able to further expand our comment and explain further

27

all of the ways the Proposed Rule would harm asylum seekers, provide more data that CLINIC did
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not have time to gather, provide examples of how the various provisions would harm specific

2

individuals or categories of individuals that CLINIC is serving, and study the interactions between

3

this Rule and the other Proposed Rules. With multiple, overlapping rulemakings occurring simul-

4

taneously, CLINIC had to triage which staff would work on which comment. It would have been

5

physically impossible for any one person to fully understand every pending rule over the summer

6

and beyond, and so we could not consider and comment on every aspect of how the rules overlap

7

and how the cumulative effect of all of the rules is even greater than each of the rules individually.

8

Not having time to comment fully—despite our Herculean efforts to provide as much information

9

as we could—deprived CLINIC of our opportunity to explain all of the harms this Proposed Rule

10

would cause. And in the Rule, the agencies did not adequately respond to—or often even ad-

11

dress—the various flaws, problems, and contradictions in the proposed rule that CLINIC was able

12

to raise in the short time we had to comment.

13

23.

As the hub of the largest network of immigration legal service providers in the

14

United States, CLINIC is tasked with analyzing every significant change to immigration law and

15

policy and creating digestible information to hundreds of organizations and thousands of practi-

16

tioners nationwide. The Rule will require this analysis and creation of training materials, but at a

17

much larger scale because asylum-related services (including the filing of affirmative asylum ap-

18

plications) account for a large percentage of the services provided by CLINIC and our affiliates,

19

approximately 45 percent of which provide asylum representation. Approximately 32 percent of

20

CLINIC affiliates provide representation to asylum seekers in removal proceedings, and virtually

21

all of these applications also include applications for withholding of removal and protection under

22

the Convention Against Torture.

23

24.

The Rule is an utter and complete rewriting of many of the core concepts of asylum

24

law including (but not limited to) nexus, particular social group, political opinion, who a persecutor

25

can be, how to calculate harm, the right of an individual to testify, ability to relocate within a

26

country of origin, firm settlement, discretion exercised by an asylum officer or Immigration Judge,

27

and frivolousness. This Rule is a paradigm shift that far from requiring practitioners to devote a
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“certain, albeit small, amount of time” to address as the Rule claims will instead require a signifi-

2

cant use of many of CLINIC’s staff members’ time as we remove from circulation and completely

3

rewrite all of our asylum-related resources. 85 Fed. Reg. 80378. Rather than requiring an update

4

of a few materials or an editing of certain trainings, this sea change in the law would require a

5

complete rewriting of all of CLINIC’s asylum-related training materials. I estimate we would have

6

to update at least eight written practice advisories or templates in addition to creating new practice

7

advisories, templates, and webinars to provide trainings on the new Rule, all of which would take

8

hundreds of hours of Staff time. As described below, and contrary to the statement in the Rule,

9

the time CLINIC spends responding to this Rule will not be offset by any future benefits of the

10

rule; indeed, CLINIC expects that the Rule will require extensive further expenditure of resources

11

and require our affiliates to provide representation in more appeals than in the past, including ap-

12

peals to federal courts of appeals.

13

25.

As a result of the Rule, CLINIC will need to divert significant resources, prior even

14

to the Rule’s effective date, as many asylum seekers may rush to file before the new requirements

15

take effect. Additionally, CLINIC will continue to devote significant time and resources to in-

16

forming the communities it serves, participating in further advocacy, and rushing to extensively

17

update all of the relevant resources in a hope of being able to address this completely new paradigm

18

when and if it takes effect.

19

26.

To the extent any of the Rule is retroactive—and it is unclear based on recent guid-

20

ance issued by the DOJ’s Executive Office of Immigration Review2 whether any of the provisions

21

of the Rule, including, for example, the potential for pretermission will be applied retroactively—

22

CLINIC and our affiliates will have to expend significant unexpected resources on service to cli-

23
24
25
26
27

2

Memorandum from James R. McHenry III, Director to All of EOIR, “GUIDANCE REGARDING NEW REGULATIONS GOVERNING PROCEDURES FOR ASYLUM AND WITHHOLDING OF REMOVAL AND CREDIBLE FEAR AND REASONABLE FEAR REVIEWS” Dec. 11, 2020 available at: https://www.justice.gov/eoir/page/file/1344511/download (“As detailed in the NPRM and the final rule, many parts of the rule
merely incorporate established principles of existing statutory or case law into the regulations applicable to EOIR.
Accordingly, nothing in the rule precludes the appropriate application of existing law—independently of the rule—
to cases with pending asylum applications”).
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ents it has already accepted to revise or conform their asylum applications, applications for with-

2

holding of removal, and protection under the Convention Against Torture to this current Rule.

3

CLINIC and our affiliates already have obligations to these clients, and CLINIC and our affiliates

4

had relied on the current state of the law not completely changing when it accepted these clients.

5

The work of rushing to file before the effective date, determining whether the asylum seeker that

6

the affiliate has already agreed to represent will still have a viable case in light of the Rule, or

7

responding to attempts to implement the Rule’s provisions, such as pretermission in advance of

8

the effective date, will take resources that cannot be recouped and that, absent this sweeping

9

change, could otherwise have been spent serving additional clients.

10

27.

The Rule will have an immediate and tangible impact on the day-to-day work of

11

CLINIC and our affiliates. Each practitioner will immediately need to know how to assist clients

12

under the new Rule and CLINIC’s job will be to provide this information. All 2,000-plus affiliate

13

legal staff and their volunteers will need to be trained on all of the many aspects of the Rule’s

14

impact on clients and prospective clients seeking asylum, withholding of removal, and protection

15

under the Convention Against Torture. CLINIC has already allocated considerable staff time to

16

reviewing, analyzing, and commenting on the proposed Rule and anticipates based on the work

17

already done incurring significant additional expenses if this Rule goes into effect, as the organi-

18

zation will have to develop new training and legal support resources for, and respond to, technical

19

support inquiries from our affiliate network which will likely be substantial as such a large portion

20

of asylum law will have changed due to this Rule, wiping out decades of precedent.

21

28.

CLINIC’s affiliates depend on CLINIC to provide real-time and up-to-date guid-

22

ance on immigration law and policy, a service which has become both increasingly critical and

23

increasingly difficult in light of the volume and scope of changes to the asylum process—and the

24

resulting interplay between these regulatory changes—that have occurred even just over the last

25

two years. CLINIC delivers this guidance via emails, webinars, and our website. All of the guid-

26

ance pertaining to asylum will have to be completely rewritten if this Rule goes into effect.

27

29.

CLINIC’s Training and Legal Support program recently hired a new attorney with
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substantial asylum experience to be able to respond to the increase in asylum-related questions

2

CLINIC anticipates as a result of the new Rule.

3

30.

In the past year alone, CLINIC has had to create numerous substantive trainings

4

and publish practice alerts in response to changes to the asylum framework, including a fact sheet

5

for practitioners navigating immigration court proceedings for unaccompanied child clients pur-

6

suing initial asylum jurisdiction with USCIS; an in-depth analysis and year-to-year comparison of

7

both the annual Human Rights Report published by the U.S. Department of State on Honduras and

8

the USCIS Asylum Office’s Credible Fear Lesson Plan, which is designed to train asylum officers

9

and set forth standards to be followed when conducting credible fear interviews; answers to FAQs

10

regarding multiple changes to the employment authorization rules for asylum seekers; practical

11

guidance regarding representation of asylum seekers with family-based claims; and a practice

12

manual containing an overview of applicable laws, regulations, and guidance concerning the I-730

13

petition process for asylees and refugees to petition for family members, as well as practical infor-

14

mation on how to navigate the application process from completing the form I-730, to compiling

15

evidence, to troubleshooting with government agencies. Putting together all of these resources has

16

taken months of staff time, and many will now have to be revised or even completely rewritten if

17

this Rule comes into effect taking still more staff time. In addition, CLINIC filed numerous com-

18

ments on proposed rules impacting the asylum process, as well as filing several amicus briefs in

19

matters concerning asylum. These have taken hundreds of hours of staff time as well.

20

31.

As a result of the new Rule, in addition to providing the above-mentioned practice

21

alerts and updates, CLINIC will have to re-work our core existing trainings and materials to ac-

22

count for the numerous and far-reaching changes from all the many aspects of this rule. For ex-

23

ample, CLINIC would have to re-work our asylum e-learning course, our legal practitioner toolkit

24

and removal defense toolkit, and the “Representing Clients in Immigration Court” publication is-

25

sued by the American Immigration Lawyers Association. Additionally, CLINIC will have to re-

26

write significant portions of existing written materials, which will need to be reviewed for potential

27

changes in light of the new Rule, and it is likely that many will need to be fully rewritten. CLINIC
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will also need to write an in-depth article, or perhaps several articles given the breadth of otherwise

2

unrelated topics covered, on the final Rule.

3

32.

In general, the Rule will result in a significant expenditure of staff resources to

4

respond to the various changes to the asylum eligibility guidelines, the requirements for withhold-

5

ing of removal, and the requirements for protection under the Convention Against Torture. This

6

diversion of resources will take staff away from other CLINIC initiatives. CLINIC has already

7

had to divert resources to respond to numerous changes to immigration regulations including

8

changes to public charge determinations, fee waivers and increases, newly proposed bars to asylum

9

based on prior convictions or alleged criminal activity, responding to Requests for Evidence in

10

cases pending before USCIS, and additional near-constant changes to long-established immigra-

11

tion practice. These changes are detrimental to immigrant clients and have resulted in CLINIC

12

having to significantly increase the staffing levels in our Defending Vulnerable Populations Pro-

13

gram. CLINIC anticipates that the need to continue increasing staffing and diverting existing re-

14

sources will only intensify due to the Rule, although the organization’s actual ability to hire such

15

staff may not be commensurate with demand. Much of the work that CLINIC will have to initiate

16

in response to the changes in the Rule will be brand new work. But for the need to respond to the

17

changes in the Rule, CLINIC staff would otherwise be devoting time to helping affiliates tackle

18

difficult legal problems under existing law, or training and teaching on other important issues in-

19

cluding removal defense, naturalization, adjustment of status, Special Immigrant Juvenile Status,

20

Violence Against Women Act (“VAWA”) self-petitions, T and U visas, Temporary Protected Sta-

21

tus, Deferred Action for Childhood Arrivals (“DACA”), and Liberian Refugee Immigration Fair-

22

ness (“LRIF”).

23

33.

As discussed above, CLINIC expects that the Rule will increase the number of que-

24

ries submitted through our ask-the-expert website portal concerning all aspects of how immigra-

25

tion law is changed by this Rule. Indeed, while recent regulatory changes have made it more

26

difficult to assess asylum eligibility, this new Rule imposes substantial—and previously un-

27

tested—challenges for any immigration law practitioner, including CLINIC and our affiliates.
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15
DECLARATION OF VICTORIA NEILSON, Case No. 20-cv-09253-JD

Case 3:20-cv-09253-JD Document 27-4 Filed 12/23/20 Page 18 of 40

1
2

This radical change in the law has several consequences, discussed below.
34.

First and foremost, this Rule would undermine the value of CLINIC’s expertise.

3

Many members of CLINIC’s staff have over ten years of experience in immigration law matters,

4

combining for hundreds of years across the staff. CLINIC’s staff is able to respond relatively

5

quickly to complicated questions based on their experience with multiple cases over the years and

6

a ready facility with the complex precedents in immigration law. This Rule so drastically changes

7

everything including overruling bedrock principles of immigration and asylum law (often contrary

8

to Circuit Court precedent and the requirements of the Immigration and Naturalization Act) that

9

CLINIC, our staff, and our affiliates—and the asylum officers and Immigration Judges whom we

10

will appear before—are starting in many areas from scratch including on such basic questions as

11

the definition of persecution, political opinion, particular social group, nexus, discretion, and friv-

12

olousness as described below. Contrary to the statement in the Rule that “any costs imposed on

13

attorneys or representatives for asylum seekers will be minimal and limited to the time it will take

14

to become familiar with the rule,” 85 Fed. Reg. 80378, CLINIC estimates that it will take months

15

for practitioners and the immigration courts to become familiar with the new Rule, and that new

16

law will have to develop over the course of years interpreting these dramatic changes. Practitioners

17

and Immigration Judges will have to refine their instincts and understandings that have grown out

18

of the current law which this Rule washes wholly away in many areas without cause or explanation.

19

35.

CLINIC has strong reliance interests in the basic parameters of the law not being

20

fundamentally changed without sufficient warning as this Rule does. CLINIC has relied on exist-

21

ing definitions and standards that are upended by the Rule. CLINIC’s model with a central exper-

22

tise node supporting hundreds of affiliates serving thousands of asylum seekers relies on the ability

23

to leverage our expertise. This Rule, with its massive paradigm shift changing virtually all aspects

24

of the law on asylum, withholding of removal, and protection under the Convention Against Tor-

25

ture upsets this model by robbing CLINIC of the necessary expertise at the hub of our organization.

26

We have poured resources into existing cases that may no longer be meritorious in light of the new

27

Rule. We likely could not have accepted the same number of cases as we already have if the Rule
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were in effect when we were screening the matters, and we may have decided to decline some

2

matters that we have since accepted if the Rule had been in effect. Now that CLINIC attorneys

3

have appearances on file in matters, we cannot end the representations without permission.

4

A.

5

Pretermission
36.

Critically, the Rule would require an immigration judge to pretermit and deny asy-

6

lum, withholding of removal, and Convention Against Torture application without a hearing if the

7

immigration judge determines the applicant has not established a prima facie claim for relief. This

8

means that applicants can have their claims denied without being able to testify and build a record

9

in their own words and will be forced to rely on what they are able to put into the I-589. CLINIC

10

staff at our Estamos Unidos project in Juarez have described the ability of a pro se asylum seeker

11

to fully complete a Form I-589, Application for Asylum and for Withholding of Removal, in Eng-

12

lish, as “a miracle.” The barriers imposed by lack of access to counsel, lack of access to competent

13

translators, lack of access to printers and copiers, lack of access to the technology necessary to

14

research necessary law and country conditions, and lack of access to funds to pay for any of these

15

necessities even if they do exist, combine to make it nearly impossible for pro se asylum seekers,

16

especially those stranded in Mexico, to fully and accurately complete their I-589 application.

17

37.

Pretermission of asylum applications is also likely to increase the number of appli-

18

cants who are unrepresented. Many applicants for asylum, withholding of removal, and protection

19

under the Convention Against Torture are unrepresented when they file their I-589—a situation

20

likely to be made much worse by a subsequently published rule requiring every asylum seeker in

21

asylum-and-withholding-only proceedings to file a I-589 within fifteen days of their first hearing.

22

It is not unusual for an asylum applicant to file a pro se I-589 application that is then amended by

23

counsel when the applicant is finally able to secure counsel, often much closer to a merits hearing,

24

several months or even years after the initial application is filed. Under this Rule, an Immigration

25

Judge could sua sponte pretermit an application before the applicant has an opportunity to secure

26

counsel, which denies the applicant of the opportunity to testify and tell their story. Under the

27

current system, asylum seekers are able to present testimony before the immigration judge, even
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if the I-589 is not well-developed. Under the new Rule, immigration judges may deny applications

2

for asylum based on under-developed I-589 written applications before an asylum seeker can even

3

meet with counsel to discuss the complex contours of asylum law and how the facts of their case

4

would fit in to existing law.

5

38.

This Rule also substantially increases the information that has to be put into the I-

6

589 application. Prior law required applications to contain facts similar to a notice pleading. Then,

7

prior to an asylum interview or a hearing, the asylum seeker—who would be much more likely to

8

be represented—would file a more fulsome application. In part, this process is necessitated by the

9

time difference between filing the application and an interview or hearing, which in the past has

10

been several years. Information on country conditions, for example, may become stale several

11

years after the application is filed, and so the pre-hearing or pre-interview submission would have

12

the timely information. In contrast to this, the Rule requires the I-589 to have information similar

13

to what is required in summary judgment in Federal Court. 85 Fed. Reg. 80303. Moving the

14

requirements from notice pleading to summary judgment will place a large burden on CLINIC’s

15

affiliates to develop the information in the short time between meeting a client and filing an I-589

16

and will put an almost impossible burden on any pro se litigant, particularly one with language

17

difficulties, Post Traumatic Stress Disorder or other mental health concerns, or any of the pantheon

18

of issues faced by asylum seekers. Many asylum seekers struggle to file sufficient information

19

under the current I-589 regime; requiring even more information would place an extreme burden

20

on them.

21

39.

These concerns about pro se asylum seekers having their applications pretermitted

22

despite having a valid claim are further magnified for indigenous language speakers where it is

23

often impossible to find competent assistance to translate from the asylum seeker’s first (or only)

24

language into English. Often indigenous language speakers must attempt to communicate in Span-

25

ish even when they are not fluent in Spanish. For example, CLINIC’s Estamos Unidos staff has

26

assisted a 21-year-old Guatemalan asylum seeker who speaks Mam, who has continued to attempt

27

to share her testimony with immigration officials at the ports of entry to receive a fear screening
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to be removed from MPP. Although she expressed that she is fluent in Mam and is not comfortable

2

in Spanish, she was interviewed by an immigration official in Spanish and a decision to keep her

3

in the program was reached through her testimony in a non-native language in which she lacks

4

fluency. During Court proceedings she has continued to proceed with interpretation in Spanish,

5

despite that not being the language in which she is fluent. It is very unlikely that she would un-

6

derstand what was happening in court if DHS or the Immigration Judge voiced an intent to preter-

7

mit the case based on her inability to make out a prima facie asylum case. Under the Rule, this

8

asylum seeker, and hundreds of other rare language speakers, could be removed without ever re-

9

ceiving a full court hearing.

10

40.

The language barriers are compounded by the fact that so many of the people ap-

11

plying for asylum, withholding of removal, and protection under the Convention Against Tor-

12

ture—including, for example, the clients that CLINIC sees in Juarez—are suffering from post-

13

traumatic stress disorder and other trauma-related mental health problems due to the persecution

14

they have suffered, making it difficult—while still in the stressful and highly dangerous situation

15

in Juarez—to fully describe and prioritize all of the various trauma and persecution they have

16

suffered, particularly under the very real threat of being pursued by their persecutors to Juarez or

17

of being deported back to their persecutors in their home countries. Under the Rule’s pretermission

18

regime, these people could have their applications denied before they have any reasonable chance

19

of telling their story or finding counsel (as noted above, only 224 of people under MPP in Mexico,

20

out of 32,188, are represented, leaving 31,964 unrepresented).

21

41.

CLINIC represented a rare-language speaking family from Guatemala on appeal

22

before the BIA after their claim for asylum was denied by the Immigration Judge. The family fled

23

their country after receiving death threats, being extorted, being chased with machetes, having

24

stones thrown at them, and ultimately having their family home confiscated, by a criminal organ-

25

ization. In all, the family suffered over 20 incidents of terrifying harm. Although they reported

26

this harm to the police, the police did nothing to investigate, in part because of their animus towards

27

indigenous people. The family was placed in MPP and, after conducting a cursory “hearing” in
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which all he did was ask whether the information they had written on the I-589 was accurate, the

2

Immigration Judge denied the family’s application for relief. On appeal, the BIA remanded the

3

case, agreeing with our argument that the Immigration Judge had failed to adequately develop the

4

record. Under the new Rule, the immigration judge could have pretermitted the case based on his

5

own review of the I-589 and the family would not have had the opportunity to present their case

6

with the assistance of an Immigration Judge asking questions to determine whether their claim

7

meets the elements of asylum, withholding, and/or protection under the Convention Against Tor-

8

ture.

9

B.

10

Discretion
42.

In addition to the burdens for showing eligibility for asylum, the Rule, if it is al-

11

lowed to go into effect, would require adjudicators to consider factors and deny applications for

12

people who have already shown that they are eligible for asylum (i.e. that they have suffered per-

13

secution or have a well-founded fear of future persecution based on race, religion, political opinion,

14

or membership in a particular social group) under the guise of discretion. The Rule requires Im-

15

migration Judges to consider certain factors as “significantly adverse” and thus strongly urges

16

denial of applications as a matter of “discretion” for a number of factors, including the asylum

17

seeker’s unlawful entry into the United States unless that individual enters during an immediate

18

flight from persecution in a contiguous country (i.e. blocking everyone but Mexicans and Canadi-

19

ans). And the Rule also requires immigration judges to consider as “significantly adverse” and

20

thus strongly urges denial for qualified asylum seekers if they have failed to apply for protection

21

in a country they passed through on the way to the United States (i.e. seeking asylum in Mexico

22

or Central America, despite those countries’ limited and ineffective asylum systems). DHS and

23

DOJ attempted to implement this transit ban by a final interim rule in 2019, but that final interim

24

rule was struck down by courts. In spite of the fact that this requirement was already struck down,

25

DHS and DOJ are re-imposing this requirement through this rule and through another final rule,

26

Asylum Eligibility and Procedural Modifications, that was published on December 16, 2020 and

27

is scheduled to take effect on January 19, 2021. Beyond this requirement having already been
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struck down by other Courts, CLINIC’s staff have seen countless examples of why asylum seek-

2

ers—particularly those too poor to pay to fly to the United States—have to pass through Mexico

3

and other countries and do so without documents and without seeking asylum there. And the Rule

4

requires immigration judges to consider as “significantly adverse” asylum seekers’ use of fraudu-

5

lent documents unless they arrived directly from their home country, which is likely to result in

6

the denial of asylum.

7

C.

8

Resettlement
43.

CLINIC’s Estamos Unidos project staff has heard first-hand of the extreme dangers

9

that asylum seekers face in Mexico as they are forced to await their U.S. immigration hearings

10

there. These dangers make those asylum seekers deeply fearful of staying in or applying for asy-

11

lum in Mexico. For example, a 50-year-old Venezuelan woman became visibly upset when

12

CLINIC staff asked about her experience in Mexico. She had already requested a fear interview

13

with U.S. immigration authorities in November 2019. Despite telling them about the xenophobic

14

treatment and assaults she experienced in Mexico, she was returned to Ciudad Juarez. She ex-

15

pressed fear of being in Mexico because she, like many, was targeted for being a foreigner. Since

16

she was returned to Mexico, she was targeted by local law enforcement as she asked for directions

17

to a market in downtown Ciudad Juarez. The officers heard her accent, identified her as a foreigner

18

and requested to see her permit to be in Mexico. She was calm and confident that she had every-

19

thing in order. She showed them her papers proving her legal status in Mexico, and they accused

20

her of having false documents. They threatened to detain her unless she paid them. She did not

21

have the money they demanded. The two local police officers in broad daylight forced her onto

22

their official truck and told her to provide payment in-kind, and sexually assaulted her. She tried

23

to fight but could not; after some time, she started vomiting and the officers pushed her out. She

24

has no faith that the Mexican government would give fair consideration to an asylum application

25

nor would she feel safe remaining in Mexico even if she were granted permanent status there.

26
27

44.

CLINIC’s Estamos Unidos project worked with another young woman fleeing from

El Salvador who arrived in Chihuahua, Mexico, in August 2019 and was kidnapped before making

28
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it to the U.S. border. She was kept locked up in a warehouse for a month. Those responsible beat

2

her until she gave them her father’s phone number, who paid the ransom. After weeks, she was

3

dumped in a ditch near the Rio Grande. It took all her might to walk, as she had no idea where she

4

was. Men on horseback helped her. She later realized they were U.S. officials. They asked her

5

what happened to her, and she explained. They asked her questions about herself and handed her

6

papers she did not understand. After a couple of days, she was told by one of the officers to come

7

back on the date the paper said and to tell her story when she came back. U.S. immigration au-

8

thorities returned her to Ciudad Juarez under MPP. She was returned to Mexico after dark and

9

with nowhere to go, leaving her vulnerable to the violence and insecurity from which she had just

10

escaped. She was kidnapped a second time. This time there were three other women and two

11

children with her. Her father was again contacted, but he was not able to pay. Tears streamed

12

down her face as she told them her family had nothing to exchange for her release… for her life.

13

The perpetrators forced her to repeatedly watch a video of a woman being tortured. She believed

14

she was going to end up the same. Fortunately for her, a woman helped her escape. However, she

15

has no reason to believe that she could remain safely in Mexico even if she were granted permanent

16

status there.

17

45.

CLINIC’s Estamos Unidos staff have also worked with a young woman from Gua-

18

temala who is seeking asylum in the United States and has been subjected to MPP. She is a sur-

19

vivor of gender-based violence who fled gang violence with her mother and younger brother. She

20

suffers from frequent nightmares and night sweats. Though she started receiving some psycho-

21

logical support at the shelter where she was staying, a gang member from Guatemala recently

22

approached her and threatened her, plunging her back into a state of constant fear. The gang

23

member threatened to “make her suffer” if she told anyone he was in a gang. She was brave and

24

told someone about the threats, and the gang member was eventually removed from the shelter but

25

now she lives in constant fear that the gang will seek her out in Mexico, and she has no faith that

26

the Mexican police would be able to protect her.

27

46.

In another example, CLINIC’s staff worked with an elderly woman who fled her

28
22
DECLARATION OF VICTORIA NEILSON, Case No. 20-cv-09253-JD

Case 3:20-cv-09253-JD Document 27-4 Filed 12/23/20 Page 25 of 40

1

home country in Central America due to gang violence. On her journey north, she was kidnapped

2

by a cartel in Mexico. Her family was able to pay her ransom, but money did not save her from

3

the beatings and assault. The men took all her documents and her cellphone, along with all her

4

personal information. After she was placed under MPP in December 2019, her family members

5

were contacted and told she was detained in the United States and on her way out, which was a lie.

6

When the family became suspicious and confronted the caller, the man openly identified himself

7

as the one responsible for her previous kidnapping. He knew exactly where she was in Mexico

8

and threatened to harm her if he did not receive the sum of money he demanded. She is terrified

9

of remaining in Mexico and fears that even if she were to be granted asylum there, she would not

10
11

be safe.
47.

Similarly, CLINIC’s Estamos Unidos staff worked with a Honduran woman who

12

fled gang-based violence along with her teenage daughter. She was a teacher for more than 15

13

years. Gang members had threatened to harm her and her colleagues many times at school. The

14

threats and attacks against her colleagues became so severe that most teachers requested extended

15

leaves and moved to other places to keep safe. The threats reached a tipping point when they were

16

no longer directed at her, but at her teenage daughter. The family decided to flee so she and her

17

daughter traveled to seek protection in the United States. However, once they entered the United

18

States, CBP officials placed them under MPP and returned them to Ciudad Juarez, Mexico, to wait

19

for their initial master calendar hearing in January 2020. In Ciudad Juarez, members of organized

20

crime kidnapped the mother and daughter for five days and six nights. They were forced to stay

21

in a small room in a house where people came and went, music always played loudly and drugs

22

were strewn in plain sight. The daughter remembers seeing a man snorting white powder. She

23

said she saw very bad things — things she never had imagined before. They were able to escape,

24

but had nowhere to go or any idea where they were. They crawled through desert-like empty lots

25

and hid in a ditch before reaching a public area where they sought help. They are now staying in

26

a shelter, but rarely leave out of fear that they could be kidnapped again. They do not know what

27

will become of them — but understand that they are easy prey and never safe while being stuck in
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2

Mexico.
48.

CLINIC’s Estamos Unidos project staff have witnessed firsthand the effects of

3

MPP on asylum seekers. CLINIC worked with a young married couple who left Cuba a year ago

4

and were subjected to the metering system at the border for six months. The metering system in

5

Ciudad Juarez forced them to sign up on a Mexican government-run list to await their turn to

6

present themselves at the El Paso port of entry. When Mexican officials finally called their names,

7

they were allowed into the United States, processed and placed under MPP to be returned to Ciudad

8

Juarez. As they tried to move around Juarez, they received threats from a cartel whose members

9

followed them constantly. The couple reached out to Mexican authorities, but were told nothing

10

could be done because there was no way to track who was threatening them. The couple has lived

11

in constant fear since their return to Ciudad Juarez. They have now been forced to survive and be

12

in hiding in Mexico for close to a year, terrified and in danger throughout. Their experience shows

13

that the Rule’s assertion that Mexico is safe for asylum applicants is untrue.

14

49.

These dangers faced in Mexico would only be made worse by the portion of the

15

Rule that would force many asylum seekers to remain in Mexico if they have been there for a year,

16

claiming that they are firmly settled. The Rule, if allowed to go into effect, would redefine firm

17

settlement to cover people the United States Government has forced to stay in Mexico, even though

18

they are far from being safely resettled. This new Rule redefines firm resettlement to allow reset-

19

tlement that is unstable or temporary. In addition, people are subject to a de facto bar if it took

20

them more than 14 days in Mexico before they entered MPP even though asylum seekers crossing

21

Mexico often are doing so by foot, weak, tired, lost, slowed by young or sick relatives, and unable

22

to move quickly.

23

50.

In researching its comment to the Rule, CLINIC has found information showing

24

that Mexico’s asylum system is restrictive, severely underfunded and underdeveloped, and faces

25

significant staffing and infrastructure limitations. In June 2019, the Guatemalan Institute for Mi-

26

gration had not processed any asylum cases in more than a year. Furthermore, Guatemala’s Office

27

of International Migration Relations, a specialized unit for the processing of asylum claims, had a
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staff of three caseworkers, three investigators, and one supervisor. Honduras’s asylum system has

2

been described as nascent. In fact, from January 2008 to July 2019, only 299 requests for asylum

3

were registered with the Honduran National Institute for Migration, and only 50 were recognized

4

as refugees. El Salvador’s asylum system is also underdeveloped and its President has acknowl-

5

edged that the country does not have asylum capacities. Along with rudimentary asylum systems,

6

asylum seekers in Mexico and the Northern Triangle face targeted violence at the hands of gov-

7

ernment and transnational criminal organizations. This research is confirmed by the experiences

8

of the asylum seekers that CLINIC has worked with. It is unreasonable—and indeed counterfac-

9

tual—to claim that asylum seekers can find safe resettlement in the countries they pass through on

10

the way to the United States. Even if the UNHCR is making improvements to the asylum process

11

in Mexico, there is a long way to go, and it is cruel and un-Christian to leave people subject to

12

rape, kidnapping, violence, and torture in Mexico.

13

51.

CLINIC also worked with a family of three—father, son and daughter—who fled

14

Venezuela to Panama due to political persecution, after they opposed the ruling party. Upon arrival

15

in Panama, they applied for protection, but were harassed, abused and constantly targeted because

16

of increased xenophobia against Venezuelan nationals. Local residents threatened the son and beat

17

him badly. In addition, officials denied the family access to education and health care. As a result,

18

they fled Panama, traveling through Central America and Mexico to seek asylum in the United

19

States. Upon arrival, Mexican authorities mistreated and extorted them by unlawfully retaining

20

their passports. Both father and son survived beatings, abuse, and attempted kidnapping in Mex-

21

ico. The teenaged daughter experienced an attempted sexual assault, from which she suffers con-

22

tinued signs of trauma and possible mental health complications. Eventually, the family crossed

23

the border to the United States, and immigration authorities placed them under MPP. Fearing more

24

persecution and violence, they now spend all their time at a shelter in Ciudad Juarez. This family’s

25

experience shows why asylum seekers cannot remain safely or under asylum in the countries they

26

pass through. Yet the Rule would deny this family asylum based on their not having sought asylum

27

in Mexico, even though they still have not found safety in any country.
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52.

CLINIC’s Estamos Unidos project staff have worked with bona fide asylum seekers

2

who would not be eligible for asylum under the Rule. For example, CLINIC worked with an

3

asylum-seeking couple from Honduras who fled with their seven-year-old child after being perse-

4

cuted by organized crime. The mother’s father was recently murdered and most of their family is

5

either dead or fleeing for their lives. The family was placed into MPP and have been awaiting a

6

U.S. immigration hearing in Ciudad Juarez. Over the course of several meetings, CLINIC staff

7

have witnessed the asylum-seeking mother break into tears when describing her fear of being in

8

Mexico. The men that have been hunting down her family have tried to find the family in Mexico

9

as well. They have tried to find a safe place to wait for their hearing, but she knows they would

10

never be safe in Mexico where organized crime exerts extraordinary control over every part of

11

daily life. The family has already escaped two kidnapping attempts in Mexico. In the most recent

12

attempt, the mother fell trying to escape one of the men and suffered a miscarriage. She prays for

13

her family to stay alive and be able to appear before a U.S. immigration court once MPP hearings

14

resume.

15

53.

It is under these circumstances of dodging kidnapping and ransom attempts and

16

violent gangs, that asylum seekers will need to fill out their I-589, without legal training, without

17

the ability to research law or gather country conditions information, without the ability to speak or

18

write English (or even Spanish). Under the Rule, if asylum seekers are not able to make out a

19

prima facie case, their case may be pretermitted and denied without them having a chance to testify

20

and explain all that has happened to them, which would plainly make out cases for asylum, with-

21

holding of removal, and protection under the Convention Against Torture. The fact that the Rule

22

would provide them a ten-day opportunity to contest the ruling is not helpful as the asylum seekers

23

CLINIC works with would not be able to put together a packet of information necessary to contest

24

the pretermission in that time, or any time, without adequate legal advice.

25

54.

The Rule’s justifications for several of these changes, including the change regard-

26

ing entering the United States with false paperwork, ignores that an asylum seeker cannot be

27

granted asylum until they have undergone a background check and their identity “has been checked
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against all appropriate records or databases.” This background check is mandatory for every ap-

2

plicant, regardless of whether they entered with real or fraudulent documents.

3

D.

4

Particular Social Group
55.

The Rule’s changes to the definition of a Particular Social Group add to the already

5

tremendous difficulty faced by the asylum seekers CLINIC serves and hopes to serve. The refu-

6

gees CLINIC works with do not understand the concept of a particular social group, which is a

7

legal term of art and has been a rapidly changing area of the law under the current administration.

8

The Rule would require that an asylum seeker state with exactness every particular social group

9

as part of the asylum application and then before the immigration judge, and that: “A failure to

10

define, or provide a basis for defining, a formulation of a particular social group before an immi-

11

gration judge shall waive any such claim for all purposes under the Act, including on appeal, and

12

any waived claim on this basis shall not serve as the basis for any motion to reopen or reconsider

13

for any reason, including a claim of ineffective assistance of counsel.” 85 Fed. Reg. 80385. This

14

draconian result robs these asylum seekers of their opportunity to explain the persecution they

15

have suffered to an Immigration Judge and is particularly harsh for people with mental illness,

16

trauma, or children.

17

56.

Having to identify a particular social group in the I-589—at a time when many

18

asylum seekers and refugees seeking withholding of removal or protection under the Convention

19

Against Torture are unrepresented and would not know what groups would suffice under U.S.

20

Immigration law—would result in many asylum seekers who merit asylum being denied simply

21

by not understanding or having any way to learn what the meaning of the question on the form is.

22

57.

Setting forth a viable particular social group is also quite difficult given the state of

23

flux in the law. Asylum seekers often have to fill out their I-589 years before their cases are heard.

24

By the time the case comes before an Immigration Judge, the particular social group law is likely

25

to have changed and the asylum seeker—not having the ability to predict the future—will not have

26
27
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articulated their social group in a way that matches the law five or six years down the road.3 The

2

risks of pretermission and waiver will require CLINIC and our affiliates to pose and work up every

3

potential particular social group in every I-589, taking a significantly greater amount of resources

4

per case. Adding to this burden, the Rule does away with decades of law on particular social

5

groups, making it impossible to use particular social groups that have long been understood as

6

appropriate under the law, such as people fleeing honor killings or Female Genital Mutilation (due

7

to the link of both to gender, which the new Rule would require an Immigration Judge to reject

8

under its revised nexus definition that discounts gender). These changes force CLINIC and our

9

affiliates to guess at what particular social groups will ultimately be found sufficient and include

10

many more than necessary in order to inoculate an application against changes in the law.

11

E.

12

Political Opinion
58.

Similarly the Rule severely limits the definition of political opinion. This change

13

would remove anti-gang opinions as political opinions and require that the asylum seeker have

14

engaged in expressive behavior related to a discrete cause related to political control of the State

15

or unit thereof in order to be eligible. The new definition of “political opinion” contradicts many

16

agency and circuit court precedents. Feminism, for example, has long been considered to be a

17

political opinion. Because this part of the rule may apply retroactively (to the extent the govern-

18

ment views this portion of the rule to be a clarification, not a revision), this part of the Rule may

19

affect many of our affiliates’ clients with pending applications who already have submitted their

20

application and had a hearing date assigned.

21

F.

22

Persecution
59.

The Rule also narrowly defines persecution, excluding, for example, “threats with

23

no actual effort to carry out the threats.” Yet if the threat is death that would mean that asylum

24

seekers could not qualify unless the persecutor made a concrete effort toward killing them. And

25
3

26
27

A new rule, published December 16, 2020, different from the Rule challenged in this case, suggests that EOIR intends to adjudicate all asylum applications within 180 days of filing the I-589. But, it remains to be seen whether
this timeframe would be logistically possible given the ever-increasing backlog of immigration court cases and the
due process rights of the asylum applicants.
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while some exceptions specifically for death threats have been included in the Rule, if the threat

2

is “merely” rape, torture, maiming one’s children, or something less than death, the Rule would

3

still require putting one’s body in significant danger to show that the threat was real. No one

4

should have to put themselves at that risk, and if someone runs before letting their body be defiled

5

or their children be slaughtered, the United States should not hold that against them. There is also

6

no provision to address cumulative harm or the particular harm suffered by children or other vul-

7

nerable asylum seekers. CLINIC’s Estamos Unidos project staff have likewise seen the im-

8

portance of assessing cumulative harm in asylum cases. For example, CLINIC worked with a 49-

9

year-old Cuban asylum seeker currently in Juarez because of MPP while facing removal proceed-

10

ings in the El Paso immigration court. He has suffered extensive, cumulative “minor harm” and

11

should be granted protection under the current definition of persecution but might struggle to meet

12

the new standard. This individual and his family have been targeted by the government for almost

13

20 years. His political views have resulted in being fired from his job in 2001, detained for a

14

couple of days in 2006, fired from another job in 2014, as well as extensive other harm, where

15

each individual incident to himself and his family could be characterized as “minor.” As a result,

16

he and his family were ostracized and could no longer continue to live in Cuba. This family is

17

terrified of returning to Cuba, but would likely lose their application for asylum under this new

18

Rule if it is allowed to come into effect.

19

G.

20

Nexus
60.

The Rule also grafts large numbers of anti-asylum measures into the definition of

21

nexus, instructing adjudicators to usually deny common asylum fact patterns on nexus grounds.

22

One of these is requiring denials, as a general matter, in cases based on interpersonal animus or

23

retribution, despite the requirement under law that private actor harm can constitute persecution if

24

the government is unable or unwilling to control the private actor. The Rule would generally

25

require denials of asylum applications if the applicant cannot prove other members of the group

26

suffered the same harm. And it would generally require denial in cases that do not involve the

27

applicant’s desire to change control of the State even though in many parts of Central America,
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1

gangs act as quasi governments. It would generally require denial where the applicant is targeted

2

for financial gain or subject to criminal activity—including the types of harm like murder, rape,

3

and severe beatings that have been found to be persecution. It would generally require denial in

4

cases based on gender, even for types of harm that have previously been well-established, such as

5

Female Genital Mutilation cases. It would generally require denial where the applicant is perse-

6

cuted for perceived gang membership. It also fails to require a mixed motive analysis. These are

7

sea changes in the law that CLINIC would have to address in our materials and in all of the cases

8

in which we are providing direct representation or mentorship going forward. To the extent Im-

9

migration Judges view the Rule as clarifications of existing law rather than new law—which, based

10

on EOIR’s memorandum cited in note two above, it appears EOIR is instructing them to do—

11

CLINIC and our affiliates may have to address these changes in cases that have already been filed

12

in reliance on the law in that Circuit which an Immigration Judge could now view as preempted

13

by a BIA case as stated in the Rule.

14

61.

In November 2019, CLINIC won a pro bono case for a Honduran woman who had

15

been abused, assaulted, and had her life threatened based, in part, on her gender. Under the new

16

Rule, that asylee’s case would have been summarily denied—likely pretermitted without a hear-

17

ing—because the Rule completely forecloses the possibility that gender can be the nexus to harm

18

in most cases.

19

H.

20

Internal Relocation
62.

Similarly, the Rule changes the internal relocation standard and shifts the burdens

21

of proof for those who establish that they have already suffered persecution if the persecutor is

22

deemed non-governmental. This section of the Rule targets Central American and Mexican asy-

23

lum seekers in particular as most of the listed non-state actors are prototypical persecutors in Cen-

24

tral American or Mexican asylum cases. This shift in burden requires significantly more work for

25

CLINIC’s attorneys and our affiliate’s attorneys who can no longer benefit from the rebuttable

26

presumptions that currently apply where an applicant has demonstrated past persecution. It will

27

take significant resources to prove the negative that there is nowhere in a country that someone
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could relocate, even though they would have no support, no knowledge of the community, and

2

would likely be in fear that their persecutor—particularly if that is a gang or cartel—could find

3

them. This Rule change would require asylum seekers to retain expert witnesses in virtually every

4

case, an impossible requirement given the cost of expert witnesses, and extraordinary demand for

5

experts who will provide their services pro bono.

6

I.

7

Convention Against Torture
63.

The Rule also places a nearly impossible evidentiary burden on those seeking pro-

8

tection based on the Convention Against Torture. It would exclude people tortured by non-state

9

actors such as the drug gangs and cartels that control significant portions of Central America.

10

Under the Rule, should it come into effect, applicants would now not only have to show that the

11

government turned a blind eye to the torture, the applicant must additionally show that the gov-

12

ernment official had an official duty to act and breached that duty.

13

64.

A CLINIC staff member recalls the case of a former client who suffered horrendous

14

torture, and would not be eligible for CAT protection under the Rule. The torture survivor is a

15

transgender woman from Mexico. She was frequently harassed by local Mexican police when she

16

exited nightclubs and bars in the state of Quintana Roo. She tried to avoid them, and did not know

17

who they were but remembered that they wore police uniforms on occasion. She did not know if

18

they worked in the local area or if they were from a different part of the state or country or if they

19

were even on duty. On more than one occasion, sometimes while dressed in a uniform and some-

20

times not, several of the police officers raped her while others watched. She was granted deferral

21

of removal under the Convention Against Torture in 2012, but under this Rule she would not be

22

granted such protection because it would be impossible for her to prove whether the rapists were

23

a “public official who is not acting under color of law” or whether the officers who watched were

24

under a legal duty to provide protection. In short, this Rule would eliminate Convention Against

25

Torture protection in virtually all cases.

26

J.

27

Frivolousness
65.

The Rule radically redefines frivolousness. Once a finding of frivolousness is

28
31
DECLARATION OF VICTORIA NEILSON, Case No. 20-cv-09253-JD

Case 3:20-cv-09253-JD Document 27-4 Filed 12/23/20 Page 34 of 40

1

made, it may not be waived, and Courts have described it as “the veritable death sentence of im-

2

migration proceedings.” Yousif v. Lynch, 796 F.3d 622, 627 (6th Cir. 2015) (internal quotations

3

omitted). Under current law, such a finding can only be made by an Immigration Judge or the BIA

4

after making explicit findings and giving the applicant an opportunity to explain the discrepancies.

5

This Rule holds pro se asylum seekers to a willful blindness standard developed for large corpo-

6

rations in the patent law context. CLINIC’S Estamos Unidos project in Juarez frequently meets

7

with individuals and families who have fled generalized violence in their countries, many, but not

8

all, of whom also have a fear of persecution based on a protected ground. The complexities of

9

asylum law make it impossible for many of these individuals to self-assess their own prima facie

10

eligibility for a meritorious asylum claim. Asylum seekers should not be penalized for the very

11

real fear of potential harm if they are returned to their country based on their inability to understand

12

the increasingly opaque U.S. asylum system. CLINIC has significant concerns that asylum seekers

13

filing cases like these would be punished and have their cases categorized as frivolous when the

14

intent was never to “game” the asylum system but rather to pursue a form of protection because

15

they believe that they qualify. Individuals who do not present a strong case should not be consid-

16

ered as filing de facto frivolous claims as the result in practice would be that meritorious asylum

17

seekers would be afraid to come forward due to the consequences of losing their case and the

18

potential of being accused of submitting a frivolous application.

19

66.

CLINIC and our affiliates may also face direct threat and a choice between our

20

ethical obligations and our clients’ interests. The existing regulations covering professional con-

21

duct state that a representative is subject to disciplinary sanctions if they “engage in frivolous

22

behaviors” by submitting applications that have no merit. Representatives are permitted to put

23

forth a “good faith argument for the extension, modification, or reversal of existing law or the

24

establishment of new law.” 8 CFR § 1003.12(j) (1). The model rules of professional conduct

25

permit advocates to make good faith arguments in support of their client’s position, even if the

26

advocate believes the client would ultimately not prevail. Threatening to impose a permanent bar

27

on applicants who put forth claims that challenge existing law deters representatives from putting
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forth nuanced arguments. These regulations place representatives in the untenable position of

2

needing to fulfill their ethical obligations to make every argument on their client’s behalf, includ-

3

ing for the purpose of arguing to expand the law, and potentially subjecting their client to the

4

permanent bar.

5

V.

6

Harm to CLINIC
67.

The portions of the Rule relating to Particular Social Group, persecution, firm re-

7

settlement, nexus, frivolousness, and pretermission would significantly increase the amount of

8

time and resources each asylum seeker’s case would require. CLINIC and our affiliates would

9

have to identify asylum seekers and get involved in the case much earlier than we currently do.

10

Due to the possibility of a case being decided without a hearing through pretermission, the poten-

11

tial permanent bar through a finding of frivolousness, and the need to articulate all of the Particular

12

Social Groups that might be in effect, even in the future, filing the I-589 and making sure that the

13

full packet is assembled correctly up front becomes critical. This increased and expedited use of

14

resources is made even more pressing by the other rule requiring the I-589 be filed within fifteen

15

days of the first hearing for applicants in asylum-and-withholding-only proceedings. CLINIC

16

would have to redeploy and retrain our staff to conduct all of this work up front, which often

17

requires multiple meetings with clients who are exhausted, in medical and mental trauma, and in

18

the throes of Post-Traumatic Stress Disorder.

19

68.

Given the vast, broad, and fundamental change in the law this Rule effects, the Rule

20

would significantly increase the amount of time and resources each asylum seeker’s case would

21

require, including time spent on briefing all of the issues and resources spent on finding and pre-

22

paring witnesses and experts. Particular social group, nexus, persecution, discretion, and all the

23

other aspects of asylum law changed by the Rule will have to be researched and briefed afresh

24

given the decades of precedent that have been swept away by the Rule. The Rule will also impact

25

and extend the length of the adjudication process itself. The Rule eliminates rebuttable presump-

26

tions that asylum applicants who demonstrate past persecution currently enjoy. Moreover, as a

27

result of recent decisions, even if the parties stipulate to a particular issue before the immigration
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judge, the asylum seeker will still have to present evidence and arguments to prove that element

2

of asylum in order to prevent reversal by the BIA in the event of an appeal. Specifically, Matter

3

of A-C-A-A-, 28 I&N Dec. 84 (A.G. 2020) decided by the Attorney General in September essen-

4

tially eliminates the ability for the parties to stipulate on any aspect of the case and requires the

5

BIA to consider whether the asylum seeker has met every element of the asylum case even if DHS

6

agrees that certain issues are not in dispute. In addition, as each new aspect of this Rule is worked

7

out and tried, Immigration Judges, advocates, and the BIA will each have to fully consider and

8

reconsider each issue in light of the departures made, often without significant citation, by the

9

Rule, unable to rely on the decades of precedent and requiring all of the issues to be tried afresh

10

across the country.

11

69.

For example, the Rule provides that the “Attorney General, in general, will not fa-

12

vorably adjudicate the claims of aliens who claim persecution based on the following list of non-

13

exhaustive circumstances: … (8) Gender. …” The Rule provides no answer for what that means

14

for claims based on honor killings, Female Genital Mutilation, forced marriage and other forms of

15

gender-based persecution, or even LGBTI claims. The preamble of the Rule says that the regula-

16

tion “implicitly allows for those rare circumstances in which the specified circumstances could in

17

fact be the basis for finding nexus given the fact-intensive nature of nexus determinations.” 85

18

Fed Reg 80329. Contrary to the Rule’s assertion that the revisions add clarity, they will in practice

19

reduce clarity by upending precedent and introducing new inquiries. What “rare circumstances”

20

permit gender to serve as a “circumstance” in which nexus may be found?

21

70.

Based on the wide-ranging and fundamental changes in asylum law effected by this

22

Rule, CLINIC and our affiliates will likely no longer be able to refer nearly as many cases to pro

23

bono counsel. Pro bono counsel may be wary to take cases outside of their area of expertise where

24

any error could lead to pretermission of an applicant’s case or a permanent bar to any immigration

25

benefits for the asylum seeker based on the expanded definition of frivolousness based on an error

26

in the I-589. Indeed, I believe that many of CLINIC’s affiliates would have to stop taking asylum

27

cases altogether because they require so much work and under all of the regulations and decisions
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by this Administration, especially with the addition of this Rule, it will be nearly impossible to win

2

cases, even with the most egregious facts. As a result, CLINIC’s attorneys will have to staff a

3

greater percentage of the cases directly, to the detriment of CLINIC’s mission. To the extent pro

4

bono counsel is able to take on some cases, CLINIC will have to provide them significantly greater

5

assistance throughout the process and field far more ask-the-expert queries due to how much eve-

6

rything has changed.

7

71.

The current clients of CLINIC, our affiliates, and our pro bono partners include

8

many individuals seeking asylum as a family unit. Often, CLINIC and our affiliates are able to

9

present a single case on behalf of such families, because the children’s claims are treated as deriv-

10

ative of their parents’ claims. However, if parents were rendered ineligible for asylum under the

11

new Rule, their children would no longer have a derivative claim and each child would have to

12

independently prove eligibility for asylum. The Rule will likely lead to some parents winning

13

withholding of removal, but not asylum, for example if the parent is found to be barred from asy-

14

lum based on failure to pay taxes because their employer did not report their income. With no

15

ability to seek derivative benefits under withholding, children who do not have independent per-

16

secution-based claims would be ordered removed, forcing parents to choose between being re-

17

turned to countries where they will be persecuted or being permanently separated from their chil-

18

dren who will be returned to the danger their parents fled. CLINIC would have to explain these

19

more complicated procedural postures, as well as the ethical concerns they raise, to affiliates who

20

may have to either accept fewer cases as each family’s case involves more preparation time, or

21

figure out how to stretch their already-limited resources to handle such cases for current clients.

22

72.

In addition CLINIC’s project working with Formerly Separated Families—people

23

whose children, sometimes infants, were taken from them as they crossed the border as part of the

24

Administration’s family separation policy, which has since been ruled unconstitutional—has been

25

scrambling to provide these families with direct representation or assist them to file applications

26

pro se to ensure that their Forms I-589 are filed before January 11, 2021 so that the Rule does not

27

deprive these families who have already suffered so much of asylum eligibility. This frantic rush
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requires CLINIC to divert resources to filing Forms I-589, even if they are not due for many

2

months. The Rule, and its drastic changes to asylum eligibility, also requires CLINIC to rush to

3

gather all of the information necessary to prepare the Form I-589 in an extraordinarily short period

4

of time when, due to the holidays and the global pandemic, many sources of information are dif-

5

ficult to access or closed. Absent the dash necessitated by this Rule, these resources—CLINIC’s

6

staff and the pro bono attorneys that they are working with—could have been redirected to other

7

pressing needs.

8

73.

In summary, at a minimum, the new Rule will require CLINIC to do the following:

9

analyze the Rule for consequences to our affiliates and their client base; write a legal analysis of

10

all of the various provisions of the Rule for practitioners; write an update about the Rule and all

11

the changes it has made for our mass communications; create a webinar—or several webinars—

12

on the changes; update website content in all the many places where asylum application language

13

exists; update numerous relevant toolkits and/or other documents; field extensive affiliate inquiries

14

to our portals; provide program management consultations to affiliates struggling to serve low-

15

income immigrants due to policy changes resulting in a lower number of people served and de-

16

clining revenue, if not also staff reductions; relearn all of the major, fundamental aspects of asylum

17

law changed by the Rule; shoulder a larger portion of the burden of cases pro bono counsel are

18

unable to take them; and provide technical support to affiliates needing to fundraise more through

19

grant applications due to declining numbers of open cases.

20

74.

The Rule could also jeopardize CLINIC’s funding and budget. CLINIC receives

21

funding from a variety of sources, including funding in exchange for services such as trainings,

22

written resources, and technical assistance. This Rule will force CLINIC to spend more time than

23

previously planned for on asylum services. If CLINIC has to spend more time on asylum services,

24

our funding will not extend as far, thus forcing CLINIC to seek new funding to cover this gap.

25

However, seeking such new funding takes time and bona fide attempts to find new funding are

26

often futile.

27

75.

Similarly, loss of, or even reduced, funding may cause CLINIC affiliates to reduce
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the number of full-time staff positions available. Loss of staff time or positions altogether, in turn,

2

will create a longer wait for one-on-one appointments and mean that those affiliates will be able

3

to serve fewer clients. That reduced output will, in turn, give funders less cause to use their money

4

to support CLINIC affiliates as funders seek to maximize the outcomes of their donations.

5

76.

Finally, the constant barrage of new rules and changes designed to slam shut the

6

door of asylum coupled with baseless insinuations of fraudulent asylum applications has had a

7

deleterious effect on CLINIC’s staff and our affiliates’ staff. Constantly being diverted from our

8

mission in order to address change after change after change of regulations and rulings from this

9

Administration, all of which seemed designed to slam shut the door of this country on those most

10

in need of aid and mercy, bona fide refugees who—with a little assistance to understand the com-

11

plexities of law—could prove themselves deserving of asylum, has been disheartening. In addi-

12

tion, CLINIC’s staff and our affiliates interact with our clients, see their trauma, understand the

13

suffering and often torture they have endured. To hear those people—the people our laws, based

14

on international obligations entered into in the wake of the Holocaust were meant to protect—

15

belittled as rapists, or not the best people, or as people trying to cheat the system is galling to those

16

of us and our staff who know these people and their horrible stories of suffering. CLINIC does

17

good work, each day trying to build the Kingdom of God here, by serving God’s children. We

18

screen our clients and identify those who have legitimate cases. CLINIC’s and our affiliates’ staffs

19

pour our lives and souls into this work, and yet the Rule brushes this away, falsely saying that the

20

changes it wreaks on the fundamentals of asylum law are minor and will be easily handled.

21

77.

The changes to immigration and asylum law implemented by the Rule will under-

22

mine CLINIC’s and our affiliates’ ability to fulfill one of our central functions of providing asy-

23

lum-related assistance, thereby dramatically disrupting CLINIC’s broader mission of providing

24

immigration legal services to low-income and vulnerable populations. As described above, if the

25

Rule is permitted to take effect, CLINIC and our affiliates will be required to divert significant

26

resources to address the Rule. This diversion of existing resources, combined with a concomitant

27

loss in funding, will further exacerbate the harm to CLINIC caused by the Rule.
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78.

The relief requested in the Plaintiffs’ Complaint would properly address the injuries

2

to CLINIC described above, and in the public comment CLINIC submitted in opposition to the

3

Rule. If Plaintiffs prevail in this action, CLINIC would not have to divert our resources to redo

4

training materials on asylum and to provide substantial technical assistance to our affiliates.

5

79.

CLINIC is unaware of any way it can recover the increased costs that the Rule will

6

impose on CLINIC as an organization, and would suffer immediate and irreparable injury under

7

the Rule if the rule were permitted to take effect.

8
9

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

10
11

Dated: December 21, 2020

12

Pleasantville, NY

13
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1

I, Adina Appelbaum, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

2

1.

The facts contained in this declaration are known personally to me and, if called as

3

a witness, I could and would testify competently thereto under oath. I submit this sworn declara-

4

tion in support of Plaintiffs’ Motion for a Temporary Restraining Order and a Preliminary Injunc-

5

tion.

6

2.

I serve as the Program Director for Immigration Impact Lab for the Capital Area

7

Immigrants’ Rights Coalition (“CAIR Coalition”), an organizational plaintiff in this action. Prior

8

to serving as Director for the Immigration Impact Lab, I was a Senior Attorney and before then a

9

Staff Attorney and Equal Justice Works Fellow at CAIR Coalition. I have worked for CAIR Co-

10

alition since 2015, and was an intern assisting the Detained Adult Program in 2014. I manage and

11

coordinate litigation in federal district courts and circuit courts of appeal involving issues related

12

to access to justice, detention, and eligibility for relief for adults and children who are detained by

13

U.S. Immigration and Customs Enforcement (“ICE”) and the Office of Refugee and Resettlement

14

(“ORR”). I have also served as an Adjunct Professor, co-teaching a seminar on the intersection of

15

criminal and immigration law at the University of the District of Columbia David A. Clarke School

16

of Law. I have a Certificate in Refugees and Humanitarian Emergencies from Georgetown Uni-

17

versity Law Center. Prior to law school, I was awarded a Fulbright Scholar Fellowship to study

18

asylum law at the Center for Migration and Refugee Studies and provide legal protection to refu-

19

gees in Egypt.

20

I.

21

CAIR Coalition
3.

CAIR Coalition is a 501(c)(3) nonprofit organization headquartered in Washington,

22

D.C., with an additional office in Baltimore, Maryland, and is listed on the Executive Office for

23

Immigration Review’s list of Pro Bono Legal Service Providers. This list is provided to asylum

24

seekers and people in removal proceedings pursuant to regulation. 8 C.F.R. § 1003.61(b). CAIR

25

Coalition is a small nonprofit with 2019 revenues of less than $6 million and with total revenue in

26

2018 of less than $5 million. We represent clients primarily before the two local immigration

27

courts in our region: the Arlington Immigration Court in Arlington, Virginia and the Baltimore

28
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1

Immigration Court in Baltimore, Maryland. We also have a number of clients who are detained

2

or live in other parts of the country, specifically the states of California, Florida, Georgia, Louisi-

3

ana, and North Carolina. Many of these clients have been transferred by ICE to different parts of

4

the country, and CAIR Coalition has stayed on as their counsel after they have been transferred,

5

representing them in district court cases, appeals, or petitions for habeas corpus.

6

4.

CAIR Coalition is the only organization solely dedicated to providing legal services

7

to immigrant adults and children who are detained by ICE or the ORR in Virginia and Maryland.

8

CAIR Coalition strives to ensure equal justice for all migrant adults and children at risk of deten-

9

tion and deportation in the Washington, D.C. metropolitan area and beyond.

10

5.

CAIR Coalition is comprised of three main programs: the Detained Adult Program,

11

the Detained Children’s Program, and the Immigration Impact Lab. The Detained Adult and Chil-

12

dren’s programs are the backbone of the organization and are focused on providing direct services

13

to clients, including clients seeking asylum, withholding of removal, and protection under the Con-

14

vention Against Torture; the Impact Lab program is focused on impact and federal court work. As

15

part of my work overseeing the Lab program I often liaise and I or my staff in Lab provide technical

16

assistance to our other program staff about novel or complicated legal issues arising out of their

17

individual immigration cases. The Lab also obtains clients for our impact cases from adults and

18

children who we are either assisting pro se or have screened and are representing in a different

19

capacity through our children and adults programs. Additionally, as a Program Director at the

20

organization, I am a member of the organization’s management team and assist in the decision

21

making of the organization in terms of internal and external policies and operations. This means

22

I am involved in the organization’s strategic planning, policymaking, and budgeting processes,

23

and in the yearly management review of all programs and their components to assure their work

24

aligns with CAIR Coalition’s mission and that they are meeting their stated objectives.

25

6.

The Detained Adult Program has four main work components: (1) providing edu-

26

cational services in the form of “know your rights” presentations, conducting individual consulta-

27

tions (intakes), and conducting pro se workshops with unrepresented detained noncitizens in the

28
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custody of ICE at facilities located in Virginia and Maryland; (2) connecting unrepresented de-

2

tained migrants who cannot afford a lawyer with pro bono attorneys from CAIR Coalition’s vari-

3

ous pro bono partners; (3) representing detained immigrants found legally incompetent while ap-

4

pearing pro se before an immigration judge as part of the National Qualified Representative Pro-

5

gram (“NQRP”); and the newest component, (4) providing in-house direct representation to indi-

6

gent immigrants from various local regions throughout the course of their removal proceedings

7

applying a universal representation model (i.e., representation is offered irrespective of any per-

8

ceived likelihood of case success, or the client's previous contact with the criminal justice system).

9

Through our Detained Adult Program, we help detained immigrants navigate the credible fear and

10

reasonable fear interview processes, understand their rights through the removal process and as

11

they put forth their cases in Immigration Court, and learn about and apply for various forms of

12

immigration relief, including asylum, withholding of removal, and protection under the Conven-

13

tion Against Torture.

14

7.

The Detained Children’s Program has three main work components: (1) providing

15

educational services in the form of “know your rights” presentations and conducting individual

16

consultations (intakes) with unrepresented detained noncitizens in the custody of ORR at facilities

17

located in Virginia and Maryland; (2) connecting unrepresented detained immigrants who cannot

18

afford a lawyer with pro bono attorneys from CAIR Coalition’s various pro bono partners; and,

19

(3) providing in-house direct legal representation to immigrant children throughout the course of

20

their removal proceedings.

21

8.

Our Immigration Impact Lab has been involved in judicial appeals and federal court

22

challenges that have established significant precedent on several issues raised by the Rule chal-

23

lenged in the Complaint, including asylum and credibility findings, CAT acquiescence, eligibility

24

bars to asylum, and the significance of an applicant’s membership in a particularized social group.

25

We have poured resources into these existing cases that may no longer be meritorious in light of

26

the new Rule and have strong reliance interests in using these precedents to benefit our clients and

27

the broader immigrant community.

28
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9.

Asylum applications represent a vital component of CAIR Coalition’s organiza-

2

tional mission and account for much of the legal services we provide. CAIR Coalition also works

3

with clients to seek withholding of removal and protection under the Convention Against Torture.

4

Indeed, approximately seventy five percent or more of our work with immigrants involves assist-

5

ing adults and children applying for asylum, withholding of removal under INA § 241(b)(3), and

6

protection under the Convention Against Torture. While a majority of CAIR Coalition’s work

7

focuses on assistance and representation of people before the two local immigration courts in the

8

region, the organization also represents unaccompanied immigrant children (“UACs”) in inter-

9

views before U.S. Citizenship and Immigration Services (“USCIS”) Asylum Offices which are the

10

initial asylum interviews for child applicants.

11

10.

CAIR Coalition works with the thousands of adults and children detained by ICE

12

in the Washington, D.C. and Virginia areas to provide information, support, and representation

13

during Immigration Court proceedings. In 2019, CAIR Coalition helped represent 477 individuals

14

(eleven percent of CAIR Coalition’s total intake) in such proceedings, and provided pro se assis-

15

tance to an additional 241 people. Also in 2019, CAIR Coalition conducted 4,090 individual con-

16

sultations with children and adults in detention, and provided pro bono representation or significant

17

pro se assistance to eighteen percent of people we met in detention.

18

II.

19

The Rule
11.

The Rule challenged in the Complaint, Procedures for Asylum and Withholding of

20

Removal; Credible Fear and Reasonable Fear Review, 85 Fed. Reg. 80274 (December 11, 2020)

21

(“Rule”), would irreparably harm CAIR Coalition in multiple ways absent enjoinder of the Rule,

22

including by frustrating CAIR Coalition’s mission to serve as many detained immigrants lawfully

23

seeking asylum as possible.

24

12.

The Rule represents a sea-change in the law, rewriting multiple fundamental areas

25

of immigration and asylum law and overturning decades of precedent both in regulations and case

26

law from the Board of Immigration Appeals and Circuit Courts of Appeal. Despite the massive

27

changes enacted by the Rule – the Notice of Proposed Rulemaking covered one hundred sixty

28
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pages of the Federal Register – the Departments only provided thirty days to comment. In that

2

time, despite redirecting multiple staff resources in an attempt to comment on the proposed regu-

3

lation in the allotted time, and ultimately submitting a forty-six page comment that took two staff

4

members 50-60 hours each over the course of a month plus approximately 70 hours of pro bono

5

work from two attorneys from a pro bono partner firm, CAIR Coalition was not able to address all

6

of the issues or address each issue in the depth warranted. CAIR Coalition believes that the thirty-

7

day comment period here was inadequate, and that a longer time frame would have allowed for

8

more robust discussion of the wide range of issues presented, especially as to the significant reli-

9

ance interests and problems that the Departments failed to account for, addressed inadequately, or

10

ignored in promulgating the final rule that they have now published. Beyond the short amount of

11

time allotted to comment, CAIR Coalition now has less than a month to change and update all of

12

its resources and systems to comply with a completely new immigration and asylum law regime,

13

as described in more depth below. This short time to comply would irreparably harm CAIR Coa-

14

lition in multiple ways absent enjoinder of the Rule, including by forcing CAIR Coalition to ex-

15

pend significant resources to comply in such a short period of time. CAIR Coalition is very un-

16

likely to be able to recoup these resources. This will also force some of CAIR Coalition’s staff to

17

forego their holiday plans in order to address the Rule as they rush to file asylum applications

18

before the effective date of the Rule, spend early January remaking systems and retraining, and

19

cancel any additional vacation they had planned to take beyond the week-long closure we tradi-

20

tionally take. Particularly in light of the global pandemic, the onslaught of rules affecting almost

21

every aspect of what we do as an organization, and the difficulty of working remotely for most of

22

the year, asking CAIR Coalition’s dedicated staff to rally yet again and rush to get even more done

23

over the holidays is a heavy lift.

24

13.

The Rule would significantly limit the overall number of clients CAIR Coalition is

25

able to service. In 2019, CAIR Coalition provided direct representation to, and/or obtained pro

26

bono representation for, approximately 477 immigrants, and as of the date of this declaration, for

27

the year 2020, has connected 386 people to in-house or pro bono attorneys. Several different

28
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aspects of the Rule will prevent CAIR Coalition from serving as many clients as it has in the past.

2

A.

3

Pretermission
14.

One major way the Rule will harm CAIR Coalition and its ability to take on clients

4

is the way that the Rule front-loads significant amounts of work. The first way the Rule does this

5

is through pretermission. The rule would allow pretermission based entirely on material in the

6

applicant’s Form I-589, denying the asylum seeker the opportunity for a hearing before an Immi-

7

gration Judge if their I-589 does not present a prima facie case for relief.

8

15.

Even before this Rule, applicants already face high barriers in explaining their back-

9

ground and asserting their legal grounds for asylum or withholding of removal. At the early junc-

10

ture in the process when the I-589 is filled out, applicants are often dealing with trauma and subject

11

to various limitations that severely inhibit them from setting forth their best cases. Asylum seekers

12

often travel long distances, leaving their homes with little or no notice at all, and bringing with

13

them little more than the clothes they were wearing at the moment it became apparent they needed

14

to escape. They are thus often unable to take anything with them, including records and documen-

15

tation. Indeed that is our experience in assisting people prepare their applications. Rare is the case

16

where our staff have encountered asylum seekers with various pieces of evidence available to sub-

17

mit in support of their cases. In addition, these asylum seekers may be experiencing significant

18

physical, emotional, and psychological effects of the trauma that they are fleeing, making it ex-

19

tremely difficult if not impossible for them to accurately recall on the spot the details of the events

20

they experienced in past sufficiently to describe them in response to the technical legalistic ques-

21

tions of the Form I-589. Many CAIR Coalition clients, in fact, have reported that they were unable

22

to give a complete and accurate account of their experiences on the I-589 because they were para-

23

lyzed by fear and anxiety. Indeed, several years ago we assisted a Coptic Egyptian woman who

24

had attempted to commit suicide early on in her asylum process. She became terribly upset and

25

confused throughout the interview recalling torture in her country on account of her political opin-

26

ion and religious belief; this proved too much for her and despite having received some college

27

education in her country she became easily overwhelmed early on in the process when faced with

28
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needing to complete a 9-page form in a language she did not understand very well and working on

2

brainstorming pieces of evidence she needed to request from home. This very bright woman tried

3

to commit suicide while detained and so we rushed to connect her with a pro bono attorney who

4

could do this for her, afraid she would attempt to harm herself again. This specific example reflects

5

the common experiences CAIR Coalition staff witness firsthand how, especially in the context of

6

sexual violence, shame and trauma compound and leave asylum seekers unable to readily express

7

their very real fears. Often, it takes months of building a trusting relationship before such clients

8

feel comfortable detailing their experiences. Making matters worse, applicants often must fill out

9

the Form I-589 without the aid of either an interpreter or legal counsel. These factors together

10

mean that the information on the form often reflects only a truncated, incomplete recitation of the

11

relevant facts, which may fail to support an asylum grant on their own, even when the applicant’s

12

circumstances will ultimately be shown to warrant relief.

13

16.

CAIR Coalition has witnessed how, oftentimes, the traumas faced by asylum seek-

14

ers result in injuries that prevent a full initial recounting of legitimate persecution. This can occur

15

in the context of mental health, such as clinically diagnosable post-traumatic stress disorder, and

16

even as the result of direct injuries. For example, one recent CAIR Coalition client was suffering

17

from a traumatic brain injury (“TBI”) inflicted by a violent transnational gang in his home country

18

that affected his ability to place events chronologically and even, at times, recall them at all. As a

19

result, he was initially given a negative finding of reasonable fear, a finding that was later vacated

20

by an immigration judge based on the strength of his testimony and supporting evidence that he

21

was only able to develop fully before an immigration judge with counsel. This client, suffering

22

from a TBI, would be very unlikely to have been able to fill out the I-589 clearly and successfully

23

enough to escape pretermission under the Rule.

24

17.

Importantly, applicants at the Form I-589 completion stage, where the Rule would

25

insert this new method of pretermission, often do not have legal representation. The presence of

26

counsel is a strong predictor of whether an applicant will ultimately be successful in their applica-

27

tion. New arrivals are especially unlikely to be familiar with the intricacies of American asylum

28
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law, including the relevant grounds for relief, applicable standards of proof, evidentiary require-

2

ments, and other matters that could make the difference between a positive and negative assess-

3

ment, even on the very same underlying facts. The expedited removal process does not even pro-

4

vide counsel for people who are struggling with mental illness or disability, placing such individ-

5

uals at an even greater disadvantage. Without access to counsel, a pro se respondent is on her own

6

to develop her legal arguments for relief eligibility, gather evidence that is often located in her

7

country of origin and accessible only there, complete application forms and court filings in Eng-

8

lish, and present a thorough and compelling case to the Immigration Judge. This process can be

9

particularly difficult for applicants whose native language is not English, who are detained, who

10

are without the ability to access or pay for phones or internet research, or who suffer from physical

11

or mental disabilities and/or psychological trauma. In addition a new, separate rule requires that

12

asylum seekers in asylum-and-withholding-only proceedings complete their Form I-589 applica-

13

tions within fifteen days, which is a difficult task for a seasoned immigration attorney, and nearly

14

impossible for an asylum seeker who does not speak English or have legal training. The Rule

15

would place substantial burdens on the applicant when filling out the Form I-589 and attempting

16

to respond to either a DHS motion or sua sponte decision by the Immigration Judge to pretermit.

17

18.

CAIR Coalition has witnessed how education levels, adequacy and availability of

18

interpreters, and the absence of medical professionals prevent bona fide refugees from fully de-

19

scribing and conveying the persecution they have suffered. Staff members at CAIR Coalition had

20

a client who never went to school and therefore did not understand how the calendar worked. This

21

client received a positive credible fear assessment, but was denied asylum because her testimony

22

was deemed not credible based on her inability to describe her story in a chronological manner

23

that adhered to an understanding of the Gregorian calendar, mainly because she did not understand

24

the concept of a month. This decision was only later overturned when these circumstances were

25

pointed out on appeal. Asking someone who has difficulty understanding the calendar to fill out

26

a twenty page legal form unrepresented is well-nigh impossible.

27

19.

For many, especially for asylum seekers whose first (and likely only) fluent native

28
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language is an indigenous language, interpreters are often unavailable. Asking them to fill out a

2

complex form in English is an insurmountable barrier to them, particularly as many cannot fluently

3

speak Spanish or other more common languages, and thus are unlikely to be able to find someone

4

in the community who can translate for them. In our experience, approximately ninety percent of

5

asylum applicants in the early stages of the asylum process do not speak English as a first language.

6

From that number, approximately one fifth of applicants speak a third language, that is not Arabic,

7

French, or Spanish and lack access to or have difficulty getting an interpreter competent in their

8

primary language.

9

20.

Previously the I-589 form had been similar to notice pleading. The form would

10

outline the parameters of a claim for relief. Then, prior to an asylum interview or a hearing, the

11

asylum seeker – who would then be much more likely to be represented – would file a more ful-

12

some submission in support of her asylum claim. In part this is necessitated by the time difference

13

between filing the I-589 application and an interview or hearing, which in the detained context can

14

occur several months after. This allows, especially in a detained representation context, the appli-

15

cant necessary time to gather evidence from abroad, obtain expert declarations and other corrobo-

16

rative information that is almost impossible to obtain in 15 days when the applicant is limited to

17

communications by phone or mail, and may not have contact information for corroborative wit-

18

nesses easily at their disposal. So the pre-hearing or pre-interview submission would have the

19

timely information and state, more fully, the case for asylum, withholding of removal, or protection

20

under the Convention Against Torture. In contrast to this, the Rule describes the standard to be

21

applied to the information in the I-589 in order to survive pretermission as akin to what is required

22

in summary judgment in Federal Court. 85 Fed. Reg. 80303. Moving the requirements from

23

notice pleading to summary judgment will place a large burden on CAIR Coalition to develop the

24

information in the short time between meeting a client and filing an I-589 and will put an almost

25

impossible burden on any pro se litigant, particularly one with language difficulties, PTSD, mental

26

health concerns, or any of the pantheon of issues faced by asylum seekers. A companion rule

27
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limits the time in which to do this to fifteen days for asylum seekers who are in asylum-and-with-

2

holding-only proceedings.

3

21.

CAIR Coalition’s experience demonstrates the importance of the merits hearing in

4

developing an applicant’s factual record, which will then inform the applicant’s legal strategy and

5

the Immigration Judge’s assessment. For instance, we assisted a former police officer from a

6

Central American country in his application for withholding of removal. Despite completing high

7

school and the equivalent of a master’s degree, the former officer provided only a part of his story

8

on the I-589, explaining that while working the border inspecting dairy products, he had learned

9

of drug trafficking schemes and had warned his higher-ranking officer of this activity. The officer

10

proceeded on his asylum application to explain that he feared retaliation and harm by the gangs

11

and narco-trafficking groups involved. At first glance, the basis for his claim was unclear. Only

12

when he had the benefit of our instruction and we asked him to write out a detailed 20-page dec-

13

laration and when he answered questions from the Immigration Judge did it become clear that his

14

case was a “whistleblower” former police officer case. During the hearing, he made clear that

15

when he had registered this tip with his unit, he had stated that the gangs were working with some-

16

one “inside,” but his supervisor had not registered this tip, and that is how he had learned that his

17

supervisor was working with these criminal groups. The facts in this person’s case were nuanced,

18

involved him explaining a lot of internal government specific information, something that only

19

came out during testimony. Under the Rule, his claim could have been pretermitted and his mer-

20

itorious case would have never been heard.

21

22.

In another case, CAIR Coalition had a client who tersely stated on his I-589 (which

22

he completed pro se) that he was afraid of the gangs because they wanted money from him. Only

23

after careful probing questions made by counsel prior to and at the merits hearing did the client

24

explain that the last time the gang had hurt him and extorted him they had called him by a child-

25

hood nickname, which in his language referred to the fact that he was “slow” and “child-like” – a

26

reference to his visibly apparent mental health disability. In this case, especially given the client’s

27

cognitive disability, there would have been no way for him to have provided a precise account of

28
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his story and articulated a particular social group, which is exactly what the new Rule would re-

2

quire if not enjoined, even of people with severe disabilities.

3

23.

These are only a handful of examples where human complexities and dynamics

4

were not completely captured by a two-dimensional form. Indeed, they could not have been cap-

5

tured, because the form does not account for factors such as the length of one’s story, trauma and

6

deceit to which the applicant has been subjected on their way to the United States, or the appli-

7

cant’s lack of education or understanding. Moreover, at thirty-nine pages, including twenty pages

8

of small-print instructions, the Form I-589 is an intimidating document even if the individuals

9

filling the form out were not especially vulnerable or using an unfamiliar language. Indeed, the

10

instructions admit that “[i]mmigration law concerning asylum, statutory withholding of removal

11

and protection under the CAT regulations is complex.” To assist asylum seekers in completing

12

the I-589 application CAIR Coalition has a translated Spanish version of the current I-589 form,

13

but even that is insufficient to truly provide people with an idea of what the form is asking. Our

14

staff often still get questions about what information a question is seeking even when working with

15

the Spanish version of the form, and many people do not speak English or Spanish, and CAIR

16

Coalition cannot translate forms for every possible language. Allowing Immigration Judges to

17

pretermit and deny applications on the basis of a labyrinthine intake form is a recipe for ensuring

18

that arriving immigrants with well-founded fears of persecution will be sent back to their home

19

countries to face that persecution.

20

24.

Moreover, adoption of the Rule upsets the well-founded reliance interests of thou-

21

sands of current applicants, who have completed their I-589s under a regime in which they could

22

expect to present a more fulsome submission to an Immigration Judge, perhaps with the benefit of

23

counsel, or at the very least more time to gather evidence from abroad. Having acted on the rea-

24

sonable understanding that they would be able to supplement their initial showings at statutorily

25

mandated hearings at which they would be able to provide testimony and other evidence, these

26

applicants cannot now be subjected to a “bait and switch” in which the Form I-589 is treated as

27

though it reflected the entirety of their case.

28
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B.

2

Particular Social Groups
25.

A second major way that the Rule would front-load large amounts of work is that

3

the Rule also requires asylum seekers to articulate all particular social group claims on the Form

4

I-589. Forcing an applicant, who could face pretermission, to articulate all particular social groups

5

claims at the application stage – when she is unlikely to have any knowledge of the complex and

6

quickly evolving law surrounding particular social groups and therefore might not even realize

7

that her membership in a particular social groups could entitle her to asylum – would again punish

8

the applicant for errors outside of her control. The particular social groups jurisprudence has,

9

during this administration, been subject to rapid change. It would be manifestly unfair to penalize

10

applicants because they arrived in the United States without mastery of particular social groups

11

law, or because their legal strategy was based on good law when submitted, only for the law to

12

change after critical filings had been submitted. In CAIR Coalition’s experience, many pro se

13

applicants do not understand the concept of a particular social group; much less are they able to

14

read or understand the constantly evolving case law written in complicated legal jargon, in English.

15

Requiring a pro se individual to articulate a fully formed particular social group in their asylum

16

application is an impossible hurdle.

17

26.

CAIR Coalition represented a client whose story makes this problem particularly

18

clear; his case is on appeal to the Fourth Circuit.1 CAIR Coalition assisted this young man in

19

submitting his pro se asylum application and then represented him at the BIA and placed his case

20

with a pro bono attorney for the Petition for Review. In this case the client, in broken hand-written

21

English, indicated that he fears he will be tortured and killed if he returns to El Salvador because

22

he left MS-13 and because MS-13 killed his cousin. He wrote “[MS-13] wan[ts] to fi[nd] any

23

body [who] desert of the gangster [sic]” and that MS-13 “told me already ... they want me ‘in’ or

24

/ ‘dead.’’ The Immigration Judge denied asylum saying the client was a gang member. But, he

25

was claiming asylum because after admitting to have been a gang member he had left the gang and

26
27

1

The case is Arevalo-Quintero v. Barr, No. 19-1904 (4th Cir.). Oral argument in the case was December 8, 2020.
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so was afraid of retributions because of that. He appealed the case arguing the Immigration Judge

2

had not developed the record or analyzed his case in the particular social group he put forward.

3

The government alleged in the case he had not put forward a PSG even though on his application

4

he checked the boxes to indicate that he sought asylum and withholding of removal based on his

5

membership in a particular social group and was seeking protection under the Convention

6

Against Torture. He had put forward a particular social group in his own handwritten words, one

7

that was cognizable under Fourth Circuit law in the case Martinez v. Holder, 740 F.3d 902 (4th

8

Cir. 2014), where the Court found former MS-13 gang members to be a cognizable particular

9

social group. But the Immigration Judge did not ask him questions to clarify his handwritten

10

submission, and since he was not an attorney he did not understand the concept of a particular

11

social group to argue his description of his circumstances exactly in conformity with the Martinez

12

case sua sponte to the Immigration Judge. Forcing such a client to come up with a fully formed

13

particular social group in English pro se is impossible, particularly for vulnerable detained immi-

14

grants such as the children and mentally incompetent people that CAIR Coalition represents every

15

year.

16

27.

The Rule’s forcing an asylum seeker to put forward a particular social group so

17

early in the process and then not letting them appeal on the basis of a particular social group not

18

presented at a hearing damages asylum seekers’ reliance interests. An applicant can put forward

19

a particular social group based on governing precedent, but that precedent can later be overruled,

20

and the Rule would subject them to pretermission. Alternatively, if an applicant has had their hear-

21

ing on the particular social group already, failure to articulate further social groups at the hearing

22

beyond the successful one later overturned would foreclose the Board of Immigration Appeals

23

from considering new or revised particular social group claims, which are equally valid and simply

24

reformulations due to a change in precedent, even though the change in law had dramatically al-

25

tered the applicant’s evidentiary burden, through no fault of her own. The Rule would thus exclude

26

the critical issue of whether the applicant is a member of a relevant particular social group, as

27

recognized by the updated law, and would deny the applicant the opportunity to respond to the

28
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shift in governing standards. A well-informed applicant would surely craft her case differently if

2

she had known that a change in law would change the requisite factual showing. Instead, the Rule

3

would deny the applicant the opportunity to conform to the new law, wasting resources by forcing

4

applicants to continue with an unexpectedly non-meritorious claim, continue to update their cases

5

even after they have submitted their evidentiary filing with a list of PSGs – or, worse, forcing

6

applicants to disregard meritorious claims their facts may support. In light of the complexity of

7

particular social groups jurisprudence and the various access-to-justice barriers that applicants

8

must navigate in immigration court generally, it is essential that the asylum seekers be allowed to

9

clarify and modify proposed particular social groups designations at stages beyond the hearing

10

stage, including on appeal.

11

C.

12

Frivolousness
28.

A third way that the Rule front-loads significant amounts of work is through its

13

change in the law regarding frivolous applications. The Rule radically redefines frivolousness

14

stating that “if knowingly made, an asylum application would be properly considered frivolous if

15

the adjudicator were to determine that it included a fabricated material element; that it was prem-

16

ised on false or fabricated evidence; that it was filed without regard to the merits of the claim; or

17

that it was clearly foreclosed by applicable law.” Once a finding of frivolousness is made, it may

18

not be waived. Under current law, such a finding can only be made by an Immigration Judge or

19

the BIA after making explicit findings and giving the applicant an opportunity to explain the dis-

20

crepancies. By contrast, this Rule as applied assumes a standard of knowledge or volition that pro

21

se asylum seekers because of their lack of understanding or even access to case law are incapable

22

of having. The complexities of asylum law make it impossible for many of these individuals to

23

self-assess their own prima facie eligibility for a meritorious asylum claim or to know if their claim

24

might be foreclosed by applicable law such as a regulation or precedential decision, in English,

25

that they may not be able to read or find. Rare is the case where an asylum seeker knows enough

26

English to be able to research case law in the law library at a detention center, even more so to

27

understand how the case applies to them. In some instances, our staff have printed and provided
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copies of important cases or summarized these cases to people to help orient them about the law

2

only to learn the person still does not understand how this applies to them.

3

29.

Under this new definition, CAIR Coalition may also face direct threat and a choice

4

between our ethical obligations and our clients’ interests. The existing regulations covering pro-

5

fessional conduct state that a representative is subject to disciplinary sanctions if they “engage in

6

frivolous behaviors” by submitting applications that have no merit. Representatives are permitted

7

to put forth a “good faith argument for the extension, modification, or reversal of existing law or

8

the establishment of new law.” The model rules of professional conduct permit advocates to make

9

good faith arguments in support of their client’s position, even if the advocate believes the client

10

would ultimately not prevail. Threatening to impose a permanent bar on applicants who put forth

11

claims that challenge existing law – which may under current law be foreclosed – deters represent-

12

atives from putting forth nuanced arguments. These regulations place representatives in the un-

13

tenable position of needing to fulfill their ethical obligations to make every argument on their

14

client’s behalf, including for the purpose of arguing to expand the law, and potentially subjecting

15

their client to the permanent bar. CAIR Coalition will also have to explain, in detail, the frivo-

16

lousness ban and explain the risks of making arguments to extend the law to our clients. This is a

17

detailed and complex area of law, and forcing CAIR Coalition to make these explanations so early

18

in our representation will take a significant amount of the limited time we have with our clients –

19

time that that other parts of this Rule force us to use to focus on the preparation of evidence in

20

order to avoid pretermission – and may foreclose our ability to make arguments for expansion of

21

the law since, practically, we may not be able to get a client’s signoff to make those arguments.

22

D.

23

De Facto Bars to Asylum
30.

The Rule also adds significant new de facto bars to asylum under the guise of dis-

24

cretionary factors, creating adverse factors that in all but the most extreme of cases would force

25

the denial of asylum.

26
27

31.

One would require immigration judges, with limited exceptions, to deny asylum to

people who have already been found to have suffered persecution or have a well-founded fear of

28
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persecution on the basis of a political opinion, race, religion, or membership in a particular social

2

group if they transited through another country on the way to the United States without applying

3

for asylum. CAIR Coalition regularly represents people who have come through Mexico, for ex-

4

ample, and their experiences there with kidnapping, violence, and assault make clear that they

5

could not be safe in Mexico. For example, CAIR Coalition represents three siblings who lived in

6

Mexico with their mother while they were awaiting their hearing under the Migrant Protection

7

Protocols. On their journey with their mother though Mexico, they stayed at a half-way house and

8

were threatened with guns drawn by a criminal group who targeted the house because they had

9

seen people that were from different nationalities staying there (persecution on account of nation-

10

ality). Also when the children and mother began living in a migrant camp in Mexico while they

11

awaited their hearing the eldest teenage daughter (15 at the time) and the youngest (9 at the time)

12

were assaulted. In one of occasion the children saw a mother and a child being kidnapped by the

13

Zetas within walking distance and ran away from the cartel group for fear they would be kidnapped

14

too.

15

32.

Another de facto bar would instruct Immigration Judges to consider as a significant

16

adverse discretionary factor that an asylum applicant asylum entered outside a port of entry. In

17

CAIR Coalition’s experience some asylum seekers are unaware that designated ports of entry exist.

18

In other cases, designated ports of entry are difficult to access, causing migrants to attempt unau-

19

thorized border crossings. Even when immigrants reach a designated port of entry, they still en-

20

counter problems accessing the U.S. through the port of entry. Most recently, Customs and Border

21

Patrol (“CBP”) officers only allow the asylum seeker to cross the international line if space is

22

available in the port of entry (“metering”). In other instances, CBP officers have turned asylum

23

seekers away by claiming “we’re not doing asylum here” or telling migrants the port of entry is

24

“full.” A September 2018 report by the U.S. Office of Inspector General (“OIG”) found that me-

25

tering and the Administration’s “Zero Tolerance Policy” “likely resulted in additional illegal bor-

26

der crossings.” The report concluded that “OIG saw evidence that limiting the volume of asylum-

27

seekers entering at ports of entry leads some aliens who would otherwise seek legal entry into the
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United States to cross the border illegally.” Indeed, last year CAIR Coalition represented a Cuban

2

man who approached the border and received a number to wait in line to apply for admission to

3

the United States. He waited in this line for several months, and by the time he was let in, the

4

administration attempted to apply the Transit Ban to his case.

5

33.

Even after an Immigration Judge has concluded that an applicant is eligible for

6

asylum, another de facto bar imposed by the Rule would instruct Immigration Judges to consider

7

as a significant adverse discretionary factor if the applicant used fraudulent documents. Yet many

8

countries require documents to exit and asylum seekers may need fraudulent documents to escape

9

persecution, torture, and violence. Given CAIR Coalition’s proximity to three major international

10

airports in the capital region, we often see people apply for asylum who boarded a flight using

11

fraudulent documents. A couple of years ago, we represented an LGBTQ man from Tanzania as

12

he applied for asylum. As part of his regular work, he had been issued a transit visa. When he

13

returned to his country following a work trip, some members of his community learned of his

14

sexual orientation and beat and threatened him. Fearing for his life, he booked a ticket to leave his

15

country and altered his then expired transit visa, to present to customs in his country and also at

16

another stop in northern African in order to flee the continent. Under this rule, however, he would

17

be barred from asylum, even though this was the only means to board a flight and escape with his

18

life.

19

34.

Similarly, the Rule requires immigration judges, with limited exceptions, to deny

20

applications if the asylum seeker took more than fourteen days to cross another country. Yet often

21

these people are sick, tired, beaten, supporting frail or young family members, and on foot. They

22

often have to dodge dangerous gangs and are sometimes kidnapped. All of these factors can delay

23

progress across a country and it should not be held against the asylum seeker. In the example of

24

the three siblings CAIR Coalition represents, described above, it took them two to three weeks to

25

make the journey from Southern Mexico to the border, and as described, they experienced multiple

26

horrors along the way.

27

35.

Similarly, the Rule requires immigration judges, with limited exceptions, to deny

28
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applications if the asylum seeker has not, at the time of application, timely filed their state, local,

2

or federal tax returns. Finding information on tax returns is very difficult. When CAIR Coalition

3

has gathered this information for clients in the past, it has taken significant time and we have had

4

to have the clients sign authorization forms to access the tax information. Also, many clients who

5

do not have work authorization have to, in order to feed themselves and their families, work for

6

cash in the gray economy. They do not know if their employers withheld taxes or reported their

7

earnings appropriately. This is a very complicated area of law and not one that CAIR Coalition is

8

expert in. So each case will take more time to research this in advance of filing the I-589 which

9

asks this specific question which has to be answered in order to avoid pretermission and in addition

10

to the staff time, CAIR Coalition may need to expend resources to either train a staff member in

11

tax law or retain a tax expert who can advise us on the complex tax issues our clients face. This

12

is also particularly difficult since certain clients, under a different rule, will only have fifteen days

13

to file their I-589, and gathering this information in that time period is well-nigh impossible.

14

III.

Irreparable Harm to CAIR Coalition

15

A.

Irreparable Harm Due to the Rule Front Loading Work

16

36.

The Rule forces asylum seekers to make out a prima facie case in their I-589 and

17

state every particular social group claim on pain of pretermission or a permanent bar due to a

18

finding of frivolousness. A companion rule would require this to be done in 15 days for asylum

19

applicants in asylum-and-withholding-only proceedings. Subjecting applicants to these processes

20

would have the effect of front-loading highly fact-specific and complex legal issues during a time

21

when immigrants commonly face both logistically and emotionally difficult circumstances that

22

make it difficult for them to put their best case forward. Yet, it is critical for asylum seekers to do

23

so. If they fail to put forward a sufficient case, the inevitable result will be the return of deserving

24

asylum applicants to their home countries, where they will face persecution (including but not

25

limited to murder) on account of their race, religion, nationality, membership in a particular social

26

group, or political opinion in violation of the foundational principle of non-refoulement in the

27

Refugee Convention. This is not conjecture. CAIR Coalition has had clients who, once deported,
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have faced grisly, even deadly, consequences. Take the case of Mr. Ilunga, a Congolese asylum

2

applicant CAIR Coalition placed with pro bono counsel. Even though Mr. Ilunga testified he had

3

been kidnapped, imprisoned, raped, and tortured daily for over two months by the Congolese in-

4

telligence agency due to his political affiliation, ICE deported him back to the Congo before the

5

Fourth Circuit Court of Appeals could issue its decision granting his petition for review. See

6

Ilunga v. Holder, 777 F.3d 199 (4th Cir. 2015). During the pendency of his petition, Mr. Ilunga

7

had been forced to go into hiding to stay alive. Despite succeeding on his case, CAIR Coali-

8

tion and pro bono counsel were unable to regain contact with him to discuss his return and pre-

9

sume him dead.

10

37.

Due to the changed standards and the dire consequences, this Rule will require

11

CAIR Coalition to have to develop information significantly earlier. As noted, applicants seeking

12

protection have often been forced to leave their home countries on short notice, unable to bring

13

with them the evidence needed to meet an increased burden, such as records documenting past

14

persecution or torture. For this reason, when CAIR Coalition staff represent a client in filling out

15

their asylum application, one of the first things staff does is work with the asylum seeker’s family

16

and friends in the home country to obtain any evidence of past harm and persecution. Given how

17

difficult and time-consuming this process can be, it is difficult to imagine how most individuals

18

would be able to gather the kind of evidence necessary to meet an increased standard of proof at

19

this initial inquiry stage even under more dire and expedient circumstances, especially if the fif-

20

teen-day rule is allowed to take effect.

21

38.

For instance, CAIR Coalition staff aims to complete an initial intake in eight

22

minutes. After intake, CAIR Coalition staff spend on average two to three minutes entering intake

23

information in their database and verifying certain basic information such as when the individual’s

24

next court date is and what their current status is. At the trial representation stage, a typical case

25

may take approximately 40 to 50 hours to complete. If the individual’s criminal history is lengthy

26

or serious in nature, or there are other potential bars that have to be considered, a case may exceed

27
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19
DECLARATION OF ADINA APPELBAUM, CASE NO. 20-CV-09253-JD

Case 3:20-cv-09253-JD Document 27-5 Filed 12/23/20 Page 22 of 30

1

100 hours of work, as CAIR Coalition staff must engage in significant analysis to determine argu-

2

ments against bars to asylum or withholding of removal. This Rule will require CAIR Coalition

3

to learn all the information necessary to make a prima facie case and fill out an I-589 during the

4

first intake. This can take many hours, particularly as it takes significant time to build trust with a

5

client, to get them to discuss the often violent and often sexual persecution they have suffered, and

6

especially given the trauma and PTSD that so many clients suffer. Moreover, the new Form I-589

7

adds more than 30 new questions that address, among other things, the new de facto bars instituted

8

by the Rule. Because the applicant must sign the form under penalty of perjury, we will have read

9

each of those questions carefully to them, which will obviously take considerable time, especially

10

if we are working through an interpreter or forced to speak to the client in a language that they are

11

not fluent in, if their primary language is not one we can find an interpreter for.

12

39.

Consequently, CAIR Coalition would need to expend more time and resources to

13

assess clients during intakes and/or to prepare clients—both adults and children—for filling out

14

their I-589, including to elicit and prepare more facts to determine potential particular social groups

15

and all of the potential grounds for asylum, withholding of removal, or protection under the Con-

16

vention Against Torture.

17

40.

In 2019, CAIR Coalition provided 4,090 individual consultations with adults and

18

children to ascertain their asylum options, spending 4,000 hours conducting jail visits. The addi-

19

tional time required to account for the sweeping impact of the new Rule would likely cut by more

20

than half the number of adults CAIR Coalition could prepare during each jail visit. Although

21

CAIR Coalition has paused in-person jail visits in light of the COVID-19 pandemic, CAIR Coali-

22

tion staff are still conducting intakes by phone. However, phone intakes require more time than

23

in-person intakes for several reasons: (a) facility staff do not always provide private phone call

24

spaces for such calls; (b) phone use is in high demand inside housing units due to COVID-19; and

25

(c) it takes significantly longer to gain someone’s trust and get them to share personal information

26

over the phone, especially when they are inconsistently afforded privacy for such calls. There is

27
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no way for CAIR Coalition to compensate for this loss; it has finite resources and only has per-

2

mission to make jail visits a few times a month, so, together with the limited phone access, time is

3

at a premium. Having to get everything necessary to fill out a Form I-589 over the phone and in

4

the brief times we are allowed to meet with people in jails will dramatically reduce the number of

5

people CAIR Coalition can serve.

6

41.

CAIR Coalition’s staff will also have to spend added time and resources on each

7

asylum seeker’s case, including the time and resources required to analyze and brief eligibility

8

issues given all of the new de facto bars (called “discretionary factors” in the Rule) and the re-

9

quirement to state all particular social groups on the Form I-589 itself. We anticipate the amount

10

of time that it will take to work up a case will effectively double. Because of the risk of preter-

11

mission if the initial submission is deemed inadequate, the case will have to be worked up for the

12

filing of the initial I-589, this means at the very least staff will have about a month to prepare a

13

filing (if we assume people will have a hearing within 15 days from their detention date, and will

14

have 15 days to file after their hearing), if not less. And then because detained adult cases can be

15

scheduled for merits hearings two weeks to a month and a half from their master calendar hearing,

16

staff will continue to have to work in a crunch to represent a client. Depending on the complexity

17

of a case, we staff cases assigning one attorney or one attorney and one legal assistant to a case,

18

with an idea that they will complete the case in a 3-4-month cycle. In order to meet these expedited

19

deadlines and the evidentiary burden that is being frontloaded because of this rule, we will have to

20

increase our case to staff ratios thus reducing the amount of cases we can actually staff. Whereas

21

in 2019, CAIR Coalition was able to represent 365 detained adults and children in court, bring 312

22

full merits hearings, including asylum proceedings, and bring 42 appeals to the Board of Immigra-

23

tion Appeals and the Fourth Circuit Court of Appeals, the Rule would significantly reduce the

24

amount of cases in which CAIR Coalition could support and represent asylum-seekers going for-

25

ward.

26

42.

By dramatically increasing the number of individuals potentially subject to bars to

27
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asylum eligibility through the de facto “discretionary” bars, and dramatically increasing the infor-

2

mation required to file an I-589, the Rule would undoubtably increase the proportion of cases

3

requiring resource-intensive assistance by CAIR Coalition staff. The Rule would thus put the

4

organization in an impossible position: CAIR Coalition would either need to raise more funds

5

simply to be able to continue serving the same number of clients, or reduce the number of clients

6

it serves to fit within its current budget. Moreover, even if we are able to raise increased funds,

7

irrespective of the current economic crisis due to COVID-19, the constraints imposed by this Rule

8

would make work assisting asylum seekers unsustainable. We have experimented with assigning

9

high caseloads to staff individually and in groups with expedited deadlines. The outcome has

10

always been the same: staff burnout and quit. It usually takes 2 months to recruit, and onboard a

11

new staff member, and under this Rule we anticipate that our staff turnover rate would increase.

12

As part of our strategic plan we have focused on maintaining a low staff turnover statistic for

13

attorneys, to above two years, and anticipate this turnover rate would be severely decreased given

14

the unsustainable demands all these changes would cause to our methods of assisting asylum seek-

15

ers. The complete reworking of the asylum process under this rule will put significant strain on

16

our staff and our organization as we will likely have to expend more time onboarding new staff if

17

our staff turnover increases.

18

43.

Given the increased complexity resulting from the new Rule (including, inter alia,

19

the need to fill out the I-589 with a prima facie case almost immediately, the need to articulate

20

particular social groups immediately, the applicability of a number of new discretionary bars to

21

asylum eligibility, etc.), CAIR Coalition also anticipates that it would not be able to staff client

22

intake interviews with legal assistant or law student volunteers, as it has sometimes been able to

23

do in the past. In addition, due to the potential pretermission bar and the potential for a frivolous-

24

ness finding, CAIR Coalition estimates that we will be less able to refer cases to pro bono counsel.

25

Pro bono counsel are generally not experts in immigration law, and with the potential of a perma-

26

nent ban for an asylum seeker if they misjudge an application, we estimate that counsel may be

27

less willing to take on these cases.
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44.

The inability to rely on legal assistant or law student volunteers for intake inter-

2

views will cause a ripple effect felt throughout the organization as will the more limited ability to

3

refer items to pro bono counsel. For example, CAIR Coalition staff members and volunteer law-

4

yers will be required to redirect their time and energy to intake and preliminary interviews and will

5

thus be unable to assist as many clients in other aspects of the asylum process. Because CAIR

6

Coalition’s organizational model relies on volunteer lawyers to represent clients in trial-stage pro-

7

ceedings, a reduction in overall volunteer capacity will necessarily reduce CAIR Coalition’s ca-

8

pacity to represent as many clients as possible.

9

B.

10

Irreparable Harm Due to the Scope of the Massive Changes in the Rule
45.

The Rule is a massive revision and paradigm shift in many areas of asylum law

11

including nexus, particular social group, discretion, the I-589 form, pretermission, frivolousness,

12

etc. As a result of this significant change, the Rule will likely require CAIR Coalition’s staff

13

members and lawyers to undergo substantial additional training, resulting in further reductions in

14

CAIR Coalition’s capacity to represent as many clients as possible.

15

46.

Additionally, CAIR Coalition would be forced to divert significant staff resources

16

to analyzing and interpreting the Rule, overhauling its client information database, developing new

17

systems, and preparing new informational and advocacy materials.

18

47.

For example, even updating CAIR Coalition’s client database to include infor-

19

mation relevant to the new Rule’s requirements would take a single staff member between three

20

to five days to complete, as this information would need to be retrieved for each active client.

21

CAIR Coalition uses Salesforce to keep track of client and case information. Currently, CAIR

22

Coalition staff are only required to input initial intake information. Because the Rule forces an I-

23

589 to state a prima facie case on pain of pretermission and frivolousness and requires all particular

24

social groups up front, within fifteen days for some applicants, CAIR Coalition staff expect to

25

spend significantly more time entering an individual’s complete history and all relevant infor-

26

mation from a complete intake interview – similar to what is needed to draft a hearing declaration

27

– in addition to having to spend more time pulling all of the information necessary to prepare a
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2

complete asylum application.
48.

Additionally, the base framework of the database and CAIR Coalition’s intake pro-

3

cess would need to be retooled to add questions and responses relevant to the new Rule require-

4

ments. It takes approximately five to ten hours to customize, test, and implement small changes

5

to CAIR Coalition’s database and an additional three to five hours to train staff on the changes.

6

Given the massive number of changes this Rule makes and the number of new questions on the

7

Form I-589, CAIR Coalition estimates that the changes required to fully customize and update its

8

database to track the new information and train its staff will easily exceed 20 hours.

9

49.

Although CAIR Coalition has contracted with a Salesforce systems consultant to

10

assist with such changes, this assistance is subject to a monthly time cap due to cost restrictions.

11

Given the substantial changes required by the Rule, the necessary changes to the Salesforce data-

12

base could easily take the consultant far longer than their monthly cap permits, requiring CAIR

13

Coalition to expend additional time and money simply to update their database. The opportunity

14

cost of these updates cannot be ignored, especially as CAIR Coalition was already in the midst of

15

several other technological updates, including updating programmatic technical updates identified

16

in the middle of 2020, and transitioning CAIR Coalition staff onto Salesforce’s Lightening Plat-

17

form, many or all of which may need to be deferred in order to prioritize changes to account for

18

the asylum eligibility bars implemented by the Rule, which are set to go into effect in less than a

19

month’s time.

20

50.

In addition to providing direct representation to adults and children, CAIR Coali-

21

tion also hosts workshops for underrepresented individuals and assists detained adults with their

22

pro se asylum applications by gathering country conditions, helping them prepare testimony, and

23

serving as a resource for specific questions. In 2019, CAIR Coalition hosted 182 such workshops

24

and assisted 241 adults with their pro se applications. The added complexities posed by the new

25

Rule will require the CAIR Coalition staff to revise all current training materials and to spend

26

significantly more time assisting and advising each pro se applicant instead of hosting group work-

27

shops, thus reducing the total number of applicants it is able to serve.
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51.

CAIR Coalition has approximately 24 pro se informational packets that cover dif-

2

ferent aspects of asylum and the Convention Against Torture that it uses during its Know Your

3

Rights trainings given to children and adults in detention. These packets cover the elements of

4

asylum, the elements of the Convention Against Torture, the standards applied, etc. Given the

5

fundamental change to asylum and immigration law effected by this Rule, CAIR Coalition will

6

have to spend substantial resources rewriting and redoing all of these resources used for trainings.

7

It currently takes anywhere between one day to one week to rewrite pro se materials and it takes

8

even more time to make them child-friendly or to translate them. The need to rework all these

9

documents at the same time or very rapidly following the effective date of the Rule would require

10

the organization to assign numerous staff full-time to this task, in lieu of providing direct services

11

to clients. This will reduce the number of clients that we can serve. Given the 30 day time window

12

for this Rule to become effective and the need to have staff ready on day one to avoid potentially

13

harming our clients with pretermission or frivolousness decisions, CAIR Coalition is already plan-

14

ning to start spending significant resources well before the effective date to prepare for this Rule.

15

C.

16

Irreparable Harm to CAIR Coalition’s Budget
52.

As noted above, the large changes in the rule and the high stakes to ensuring that

17

initial intakes are able to result in the filing of an I-589 form, CAIR Coalition will be less able to

18

rely on volunteers, law students, and pro bono counsel. Reduced volunteer opportunities and ca-

19

pacity would also result in the diversion of resources from other CAIR Coalition initiatives, such

20

as providing translation services, conducting country conditions research. While significant ma-

21

jorities of CAIR Coalition’s funds come from federal and local state contracts and foundation

22

grants, the organization still depends on large and small scale donors, whose contributions primar-

23

ily go towards non-earmarked operational funds. Maintaining an engaged volunteer workforce

24

not only helps CAIR Coalition with cases, but is also a significant factor in the organization’s

25

ability to attract small and large donors, as volunteers often also donate or connect the organization

26

with donors. Fewer volunteer opportunities directly translates into reduced volunteer engagement

27

and, often, a decrease in the organization’s ability to recruit and maintain donors.

28
25
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53.

The Rule also will jeopardize CAIR Coalition’s already tight budget. If the organ-

2

ization places fewer asylum cases with volunteers at law firms, it is likely to receive fewer of the

3

much-needed firm donations upon which it depends for close to five percent of its annual budget.

4

Much of CAIR Coalition’s funding from law firm donations comes from CAIR Coalition giving

5

them opportunities to provide direct assistance with and staffing of with asylum matters; to the

6

extent many clients are no longer eligible for asylum, or pro bono firms are reluctant to take cases

7

in light of potential pretermission or frivolousness findings, CAIR Coalition expects that such do-

8

nations could decrease.

9

54.

Moreover, some of CAIR Coalition’s funding is tied to the number of adult clients

10

that the organization serves each year. CAIR Coalition currently has four contracts with local

11

government entities to represent immigrant residents who are in detention. As part of each of these

12

funding contracts, CAIR Coalition agreed to represent a certain number of immigrants per year, a

13

representation goal which was based on the average number of hours and representation capacity

14

for one staff attorney. The increased hours that each asylum-seeker would require if the Rule were

15

permitted to take effect would reduce the overall number of people served, placing this future

16

funding in jeopardy. Indeed, because the Rule would reduce the number of clients CAIR Coalition

17

could serve in court proceedings per staff member, it is unclear whether CAIR Coalition would be

18

able to comply with existing funding conditions tied to the number of individuals it represents in

19

such proceedings. CAIR Coalition also expects its foundation grants, some of which require rep-

20

resentation in certain numbers of cases and in specific impact issues areas that may no longer be

21

possible to litigate, to decrease.

22

55.

Finally, the constant barrage of new rules and changes designed to slam shut the

23

door of asylum coupled with baseless insinuations of fraudulent asylum applications has had a

24

deleterious effect on CAIR Coalition’s staff and our volunteers. Constantly being diverted from

25

our mission in order to address change after change after change of regulations and rulings from

26

this Administration, all of which seemed designed to slam shut the door of this country on those

27

most in need of protection, bona fide refugees who – with a little assistance of counsel that CAIR

28
26
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1

Coalition tries to provide to understand the complexities of law – could prove themselves deserv-

2

ing of asylum, has proved disheartening. In addition, CAIR Coalition’s staff and our volunteers

3

interact with our clients, see their trauma, understand the suffering and often torture they have

4

endured. To hear those people – the people our laws, based on international obligations entered

5

into in the wake of the Holocaust were meant to protect – belittled as rapists, or not the best people,

6

or as people trying to cheat the system is galling to those of us and our staff who know these people

7

and their horrible stories of suffering. CAIR Coalition screens our clients and identifies those who

8

have legitimate cases. CAIR Coalition’s staff pours our lives into this work, and yet the Rule

9

brushes this away, falsely saying that the changes it wreaks on the fundament of asylum law are

10

minor and will be easily handled. Facing this constant barrage has led the organization to expend

11

time identifying and creating self-help documents to help staff navigate their insurance system so

12

they can access counseling services. We have also had to expend more time providing additional

13

mental health and resiliency training services, engaging a mental health experts to shepherd our

14

staff through these difficult times. We have managed to obtain some of these services at a low

15

bono rate, expending less than $10,000 so far for an 80+ staff workforce – although that is still an

16

appreciable amount for our organization – but it is unclear if this amount will continue as is, and

17

rather it will likely increase as we anticipate we will have to host these services and trainings more

18

often to sustain our embattled staff. Some of the results of this barrage will not be mitigated, and

19

as stated earlier, we anticipate higher staff turnover rates.

20

IV

21

Conclusion
56.

In sum, the Rule would irreparably harm CAIR Coalition, including by frustrating

22

its fundamental organizational mission to serve as many detained noncitizen adults and children

23

as possible. CAIR Coalition would be unable to represent the same number of clients that it has

24

traditionally, both because fewer clients would be eligible for asylum relief and because the or-

25

ganization would have to spend more of its limited resources on each individual case. The Rule

26

also would force CAIR Coalition to divert scarce resources away from other important programs

27

to compensate for the additional time and staffing resources required to continue serving clients

28
27
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2

under the Rule.
57.

The relief requested in the Plaintiffs’ Complaint would properly address the injuries

3

to CAIR Coalition described above and in the public comment CAIR Coalition submitted in op-

4

position to the Rule. If Plaintiffs prevail in this action, CAIR Coalition would be able to devote

5

its staff time and resources to represent more clients and assist pro se individuals than it would be

6

able to if the Rule were permitted to take effect.

7

58.

CAIR Coalition is unaware of any way they can recover the increased costs that the

8

Rule will impose on them as an organization, and would suffer immediate and irreparable injury

9

under the Rule if the rule were permitted to take effect.

10
11

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

12
13

Dated: December 21, 2020

14
Washington, D.C.
15
16
17

____________________
Adina Appelbaum
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2

I, Naomi A. Igra, declare as follows:
1.

I am an attorney licensed to practice law in all the courts of the State of California. I

3

am an associate at the law firm of Sidley Austin LLP, counsel of record for Plaintiffs Pangea Legal

4

Services (“Pangea”), Dolores Street Community Services, Inc. (“DSCS”), Catholic Legal

5

Immigration Network, Inc. (“CLINIC”), and Capital Area Immigrants’ Rights Coalition (“CAIR

6

Coalition”) (collectively “Plaintiffs”) in this case. This declaration is submitted in support of

7

Plaintiffs’ Motion for Temporary Restraining Order, and Order to Show Cause. The facts set forth in

8

this declaration are within my personal knowledge. If called as a witness, I could and would

9

competently testify as follows.

10

2.

Attached hereto as Exhibit 1 is a true and correct copy of “Procedures for Asylum

11

and Withholding of Removal; Credible Fear and Reasonable Fear Review,” Department of

12

Homeland Security, 85 Fed. Reg. 80,274, dated Dec. 11, 2020 (“Final Rule”).

13

3.

Attached hereto as Exhibit 2 is a true and correct copy of “Procedures for Asylum

14

and Withholding of Removal; Credible Fear and Reasonable Fear Review,” Department of

15

Homeland Security, 85 Fed. Reg. 36,264, dated June 15, 2020 (“NPRM” or “Proposed Rule”).

16

4.

Attached hereto as Exhibit 3 is a true and correct copy of memorandum titled

17

“Guidance Regarding New Regulations Governing Procedures for Asylum and Withholding of

18

Removal and Credible Fear and Reasonable Fear Reviews,” Department of Justice, dated December

19

11, 2020 (“DOJ Policy Memo.”).

20

5.

Attached hereto as Exhibit 4 is a true and correct copy of a letter from Catholic Legal

21

Immigration Network, Inc., RE: RIN 1125-AA94 or EOIR Docket No. 18-0002, Public Comment

22

Opposing Proposed Rules on Asylum, dated July 15, 2020 (“CLINIC Comment”).

23

6.

Attached hereto as Exhibit 5 is a true and correct copy of a letter from Pangea Legal

24

Services, RE: RIN 1125-AA94 or EOIR Docket 18-0002, Public Comment Opposing Proposed

25

Rules on Asylum, and Collection of Information OMB Control Number 1615-0067, dated July 15,

26

2020 (“Pangea Comment”).

27
28

7.

Attached hereto as Exhibit 6 is a true and correct copy of a letter from Dolores Street

Community Services RE: Comments in Opposition to the DHS/USCIS AND DOJ/EOIR Joint
1
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1

Notice of Proposed Rulemaking (“NPRM” or “Proposed Rule”) entitled Procedures for Asylum and

2

Withholding of Removal; Credible Fear and Reasonable Fear Review; RIN 1615-AC42 / 1125-

3

AA94 / EOIR Docket No. 18-0002 / A.G. Order No. 4714-2020 (“Dolores Comment”), dated July

4

15, 2020.

5

8.

Attached hereto as Exhibit 7 is a true and correct copy of a letter from Capital Area

6

Immigrant’s Rights Coalition, RE: 85 FR 36264; EOIR Docket No. 18-0002, A.G. Order No. 4714-

7

2020; RIN 1125-AA94, Comments in Response to Joint Notice of Proposed Rulemaking:

8

Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review,

9

dated July 15, 2020 (“CAIR Comment”).

10

9.

Attached hereto as Exhibit 8 is a true and correct copy of a letter from the

11

Association of Pro Bono Counsel, RE: Procedures for Asylum and Withholding of Removal;

12

Credible Fear and Reasonable Fear Review - EOIR Docket No. 18-0002; RIN 1125-AA94, July 15,

13

2020 (“APBCO Comment”).

14

10.

Attached hereto as Exhibit 9 is a true and correct copy of a letter from the Attorney

15

Generals of California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland,

16

Massachusetts, Michigan, Minnesota, Nevada, New Jersey, New Mexico, New York, Oregon,

17

Pennsylvania, Rhode Island, Vermont, Virginia, and Washington, and the District of Columbia, RE:

18

Comments on Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable

19

Fear Review, 85 Fed. Reg. 36,264 (Proposed June 15, 2020), RIN: 1125–AA94, dated July 15, 2020

20

(“Joint State AG Comment”).

21

11.

Attached hereto as Exhibit 10 is a true and correct copy of a letter from the State of

22

Colorado, RE: RIN l125-AA94 or EOIR Docket No. 18-0002, Public Comment Opposing Proposed

23

Rule on Asylum, and Collection of Information, 0MB Control Number 1615-0067, dated July 14,

24

2020 (“Colorado Comment”).

25

12.

Attached hereto as Exhibit 11 is a true and correct copy of a letter from the City of

26

New York, RE: Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable

27

Fear Review, EOIR Docket No.18-0002; A.G Order No.4714-2020, dated July 15, 2020 (“NYC

28

Comment”).
2
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1

13.

Attached hereto as Exhibit 12 is a true and correct copy of Department of Homeland

2

Security, Application for Asylum and for Withholding of Removal, Form I-589, as revised

3

08/25/2020 (“I-589”).

4

14.

Attached hereto as Exhibit 13 is a true and correct copy of a letter from Round Table

5

of Former Immigration Judges RE: Comments in Opposition to Proposed Rulemaking: 85 FR 36264,

6

RIN 1125-AA94; 1615-AC42 EOIR Docket No. 18-0002; A.G. Order No. 4714-2020, Dated July

7

13, 2020 (“RoundTable Comment”).

8
9

15.

Attached hereto as Exhibit 14 is a true and correct copy of a purported order signed

by Peter Gaynor and dated September 10, 2020, filed on September 15, 2020 by Defendants Chad

10

Wolf, DHS, Kenneth Cuccinelli, and USCIS in the case Immigrant Legal Res. Ctr. v. Wolf, 20-CV-

11

05883-JSW.

12

16.

Attached hereto as Exhibit 15 is a true and correct copy of a purported ratification of

13

prior action signed by Defendant Chad Wolf and dated September 17, 2020, filed on September 18,

14

2020 by Defendants Chad Wolf, DHS, Kenneth Cuccinelli, and USCIS in the case Immigrant Legal

15

Res. Ctr. v. Wolf, 20-CV-05883-JSW.

16

17.

Attached hereto as Exhibit 16 is a true and correct copy of a Notice of Correction

17

filed on November 18, 2020 by Defendants Chad Wolf, DHS, Kenneth Cuccinelli, and USCIS in the

18

case Immigrant Legal Res. Ctr. v. Wolf, Case No. 20-CV-05883-JSW.

19
20
21
22
23

18.

Attached hereto as Exhibit 17 is a true and correct copy of a purported order signed

by Peter Gaynor and dated November 14, 2020.
19.

Attached hereto as Exhibit 18 is a true and correct copy of a purported ratification of

prior action signed by Defendant Chad Wolf and dated November 16, 2020.
20.

Attached hereto as Exhibit 19 is a true and correct copy of a decision by the

24

Government Accountability Office in the matter of Department of Homeland Security—Legality of

25

Service of Acting Secretary of Homeland Security and Service of Senior Official Performing the

26

Duties of Deputy Secretary of Homeland Security, dated August 14, 2020.

27
28

21.

Attached hereto as Exhibit 20 is a true and correct copy of a letter from the City and

County of Denver, RE: RIN 1125-AA94 or EOIR Docket No.18-0002, Public Comment Opposing
3
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1

Proposed Rules on Asylum and Collection of Information OMB Control Number 1615-0067, dated

2

July 15, 2020 (“Denver Comment”).

3

22.

Attached hereto as Exhibit 21 is a true and correct copy of a letter from the

4

Immigration and Nationality Law Committee of the New York City Bar Association, RE: RIN 1125-

5

AA94 or EOIR Docket No.18-0002, Public Comment Opposing Proposed Rules on Asylum and

6

Collection of Information OMB Control Number 1615-0067, dated July 14, 2020 (“City Bar

7

Comment”).

8
9
10

23.

Attached hereto as Exhibit 22 is a true and correct copy of the GAO website listing

active vacancies noticed by the Department of Homeland Security as of December 23, 2020.
24.

Attached hereto as Exhibit 23 is a true and correct copy of a letter from the United

11

Nations High Commissioner for Refugees, RE: Comments of the United Nations High

12

Commissioner for Refugees on the Proposed Rules from the U.S. Department of Justice (Executive

13

Office for Immigration Review) and U.S. Department of Homeland Security (U.S. Citizenship and

14

Immigration Services), dated July 15, 2020 (“UNHCR Comment”).

15

25.

Attached hereto as Exhibit 24 is a true and correct copy of a letter from Human

16

Rights First, RE: EOIR Docket No. 18-0002, Human Rights First’s Comment in Response to

17

Proposed Rulemaking: Procedures for Asylum and Withholding of Removal; Credible Fear and

18

Reasonable Fear Review, dated July 15, 2020 (“HFR Comment”).

19

26.

Attached hereto as Exhibit 25 is a true and correct copy of a comment from Asylum

20

Seeker Advocacy Project to the Notice of Proposed Rulemaking and Request for Comment on

21

Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review,

22

RIN 1125-AA94 or EOIR Docket No. 18-0002, 85 FR 36264, dated July 15, 2020 (“ASAP

23

Comment”).

24

27.

Attached hereto as Exhibit 26 is a true and correct copy of a letter from The City Bar

25

Justice Center, in conjunction with pro bono partner Willkie Farr & Gallagher LLP, RE: RIN

26

1125–AA94 or EOIR Docket No. 18–0002; Comment in Opposition to DOJ/DHS

27

Joint Proposed Rulemaking: Procedures for Asylum and Withholding of Removal; Credible Fear and

28

Reasonable Fear Review, dated July 15, 2020 (“CBJC Comment”).
4
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1

28.

Attached hereto as Exhibit 27 is a true and correct copy of a letter from Ayuda, RE:

2

RIN 1125-AA94 or EOIR Docket No. 18-0002, Public Comment Opposing Proposed Rules on Asylum,

3

and Collection of Information OMB Control Number 1615-0067, dated July 15, 2020 (“Ayuda

4

Comment”).

5

29.

Attached hereto as Exhibit 28 is a true and correct copy of the Form I-589 Public

6

Comments and Response Matrix published by the Department of Justice and Department of

7

Homeland Security with the Final Rule.

8
9

30.

Attached hereto as Exhibit 29 is a true and correct copy of a letter from The Tahirih

Justice Center, RE: Comments in Response to the United States Department of Homeland

10

Security (DHS) United States Citizenship and Immigration Services (USCIS) and Department of

11

Justice (DOJ) Office for Immigration Review (EOIR) (the Departments) Joint Notice of Executive

12

Proposed Rulemaking (NPRM or the rule): Procedures for Asylum and Withholding of Removal;

13

Credible Fear and Reasonable Fear Review; RIN 1615-AC42 / 1125-AA94 / EOIR Docket No. 18-

14

0002 / A.G. Order No. 4714-2020, dated July 15, 2020.

15
16

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct. Executed on this 23rd day of December, 2020, at Sacramento, California.

17

Respectfully submitted,

18

By: /s/ Naomi A. Igra
Naomi A. Igra

19
20
21
22
23
24
25
26
27
28
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Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations
This rule is effective on January
11, 2021.
FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Falls Church, VA 22041, telephone
(703) 305–0289 (not a toll-free call).
SUPPLEMENTARY INFORMATION:
DATES:

DEPARTMENT OF HOMELAND
SECURITY
8 CFR Parts 208 and 235
RIN 1615–AC42

DEPARTMENT OF JUSTICE
Executive Office for Immigration
Review

I. Executive Summary of the Final Rule

8 CFR Parts 1003, 1208, and 1235
[EOIR Docket No. 18–0102; A.G. Order No.
4922–2020]
RIN 1125–AA94

Procedures for Asylum and
Withholding of Removal; Credible Fear
and Reasonable Fear Review
Department of Homeland
Security; Executive Office for
Immigration Review, Department of
Justice.
ACTION: Final rule.
AGENCY:

On June 15, 2020, the
Department of Homeland Security
(‘‘DHS’’) and the Department of Justice
(‘‘DOJ’’) (collectively ‘‘the
Departments’’) published a notice of
proposed rulemaking (‘‘NPRM’’ or
‘‘proposed rule’’) that would amend the
regulations governing credible fear
determinations. The proposed rule
would make it so that individuals found
to have a credible fear will have their
claims for asylum, withholding of
removal under section 241(b)(3) of the
Immigration and Nationality Act (‘‘INA’’
or ‘‘the Act’’) (‘‘statutory withholding of
removal’’), or protection under the
regulations issued pursuant to the
legislation implementing the
Convention Against Torture and Other
Cruel, Inhuman, or Degrading Treatment
or Punishment (‘‘CAT’’), adjudicated by
an immigration judge within the
Executive Office for Immigration
Review (‘‘EOIR’’) in streamlined
proceedings (rather than under section
240 of the Act), and to specify what
standard of review applies in such
streamlined proceedings. The
Departments further proposed changes
to the regulations regarding asylum,
statutory withholding of removal, and
withholding and deferral of removal
under the Convention Against Torture
(‘‘CAT’’) regulations. The Departments
also proposed amendments related to
the standards for adjudication of
applications for asylum and statutory
withholding. This final rule (‘‘rule’’ or
‘‘final rule’’) responds to comments
received in response to the NPRM and
generally adopts the NPRM with few
substantive changes.

jbell on DSKJLSW7X2PROD with RULES2

SUMMARY:

VerDate Sep<11>2014

00:59 Dec 11, 2020

Jkt 253001

On June 15, 2020, the Departments
published an NPRM that would amend
the regulations governing credible fear
determinations to establish streamlined
proceedings under a clarified standard
of review. Procedures for Asylum and
Withholding of Removal; Credible Fear
and Reasonable Fear Review, 85 FR
36264 (June 15, 2020). The proposed
rule would also amend regulations
regarding asylum, statutory withholding
of removal, and withholding and
deferral of removal under the
regulations. Id.
The following discussion describes
the provisions of the final rule, which
is substantially the same as the NPRM,
and summarizes the changes made in
the final rule.
A. Authority and Legal Framework
The Departments are publishing this
final rule pursuant to their respective
authorities under the Immigration and
Nationality Act (‘‘INA’’) as amended by
the Homeland Security Act of 2002
(‘‘HSA’’), Public Law 107–296, 116 Stat.
2135.
The INA, as amended by the HSA,
charges the Secretary ‘‘with the
administration and enforcement of this
chapter [titled ‘‘Immigration and
Nationality’’] and all other laws relating
to the immigration and naturalization of
aliens’’ and granted the Secretary the
power to take all actions ‘‘necessary for
carrying out’’ the provisions of the
immigration and nationality laws. INA
103(a)(1) and (3), 8 U.S.C. 1103(a)(1)
and (3); See HSA, sec. 1102, 116 Stat.
at 2273–74; Consolidated
Appropriations Resolution of 2003,
Public Law 108–7, sec. 105, 117 Stat. 11,
531.
The HSA charges the Attorney
General with ‘‘such authorities and
functions under this chapter and all
other laws relating to the immigration
and naturalization of aliens as were
[previously] exercised by [EOIR], or by
the Attorney General with respect to
[EOIR] . . . .’’ INA 103(g)(1), 8 U.S.C.
1103(g)(1); see 6 U.S.C. 521; HSA, sec.
1102, 116 Stat. at 2274.
Furthermore, the Attorney General is
authorized to ‘‘establish such
regulations, prescribe such forms of
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bond, reports, entries, and other papers,
issue such instructions, review such
administrative determinations in
immigration proceedings, delegate such
authority, and perform such other acts
as the Attorney General determines to
be necessary for carrying out this
section.’’ INA 103(g)(2), 8 U.S.C.
1103(g)(2); HSA, sec. 1102, 116 Stat.
2135, 2274.
B. Changes in the Final Rule
Through the NPRM, the Departments
sought to satisfy a basic tenet of asylum
law: To assert a ‘‘government’s right and
duty to protect its own resources and
citizens, while aiding those in true need
of protection from harm.’’ 85 FR at
36265 (citations omitted). To achieve
this dual aim, the Departments
proposed numerous amendments to the
DHS and DOJ regulations.1 After
carefully reviewing all of the comments
received on the NPRM, the Departments
are making the following changes to the
final rule.
This final rule makes thirteen nonsubstantive changes to the regulatory
provisions in the proposed rule, some of
which were noted by commenters. First,
the final rule corrects a typographical
error—i.e. ‘‘part’’ rather than ‘‘party’’—
in 8 CFR 208.30(e)(2)(ii), which was
proposed to read, ‘‘Such other facts as
are known to the officer, including
whether the alien could avoid a future
threat to his or her life or freedom by
relocating to another party of the
proposed country of removal and, under
all circumstances, it would be
reasonable to expect the applicant to do
so’’ (emphasis added). Second, the
Departments added the word ‘‘for’’ to
correct the form name ‘‘Application for
Asylum and for Withholding of
Removal’’ at 8 CFR 208.31(g)(2),
1208.30(g)(2)(iv)(B), and 1208.31(g)(2).
Third, the Departments are replacing the
word ‘‘essential’’ with the word
‘‘material’’ in 8 CFR 208.20(c)(1) and
1208.20(c)(1), consistent with the stated
intent of the NPRM.
Fourth, the Departments are making
stylistic revisions to 8 CFR 208.15(a)(1)
and 1208.15(a)(1), including breaking
them into three subparagraphs, to make
them easier to follow and to reduce the
risk of confusion. Fifth, the Departments
1 In addition to the amendments outlined in more
detail herein, the Departments also proposed
additional minor amendments for clarity, such as
replacing references to the former Immigration and
Naturalization Service with references to DHS
where appropriate (see, e.g., 8 CFR 208.13(b)(3)(ii))
or replacing forms listed by form number with the
form’s name (see, e.g., 8 CFR 1003.42(e)). The
Departments also further reiterate the full
explanation and justifications for the proposed
changes set out in the preamble to the NPRM. 85
FR at 36265–88.
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are editing the temporal language in 8
CFR 208.15(a)(3)(i) and (ii) and
1208.15(a)(3)(i) for clarity and
consistency with similar language in 8
CFR 208.15(a)(2) and 1208.15(a)(2). The
edited language clarifies the relevant
temporal scope to read ‘‘after departing
his country of nationality or last
habitual residence and prior to arrival in
or entry into the United States’’ in lieu
of the language in the NPRM. Sixth, the
Departments are striking the
parenthetical phrase ‘‘(‘‘rogue official’’)’’
in 8 CFR 208.18(a)(1) and 1208.18(a)(1).
Relatedly, they are replacing the
remaining uses of the phrase ‘‘rogue
official’’ in 8 CFR 208.16(b)(3)(iv),
208.18(a)(1), and 1208.18(a)(1) with its
definition, ‘‘public official who is not
acting under color of law.’’ 2 Seventh,
the Departments are adding the
clarifying phrase ‘‘as defined in section
212(a)(9)(B)(ii) and (iii) of the Act’’ to 8
CFR 208.13(d)(2)(i)(D) and
1208.13(d)(2)(i)(D) consistent with the
intent of the NPRM. Eighth, the
Departments are clarifying the language
in 8 CFR 208.1(g) and 1208.1(g) to
alleviate apparent confusion and
improve consistency with the intent of
the NPRM regarding the use of
stereotypes as evidence for an asylum
claim. A bald statement that a country
or its denizens have a particular cultural
trait that causes citizens, nationals, or
residents of that country to engage in
persecution is evidence lacking in
probative value and has no place in an
adjudication.
Ninth, the Departments are making
conforming edits to 8 CFR 208.6(a) and
(b) and 8 CFR 1208.6(a) and (b) to make
clear that the disclosure provisions of 8
CFR 208.6 and 1208.6 apply to
applications for withholding of removal
under the INA and for protection under
the regulations implementing the CAT,3
and not solely to asylum applications.
That point is already clear in 8 CFR
208.6(d), (e) and 1208.6(d), (e), and the
Departments see no reason not to
conform the other paragraphs in that
section for consistency. Tenth, and
relatedly, the Departments are making
edits to 8 CFR 208.6(a), (b), (d) and (e)
and 8 CFR 1208.6(a) and (b), (d), and (e)
to make clear that applications for
refugee admission pursuant to INA
2 The NPRM did not use the term ‘‘rogue official’’
in 8 CFR 1208.16(b)(3)(iv); rather it referred to
‘‘officials acting outside their official capacity.’’ The
discrepancy regarding this phrasing between 8 CFR
208.16(b)(3)(iv) 8 CFR 1208.16(b)(3)(iv) in the
NPRM was inadvertent, and the Departments are
correcting it accordingly in both regulations in the
final rule.
3 See UN General Assembly, Convention Against
Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, 10 December 1984,
United Nations, Treaty Series, vol. 1465, p. 85.
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207(c)(1), 8 U.S.C. 1157(c)(1), and 8 CFR
part 207 are subject to the same
information disclosure provisions as
similar applications for asylum,
withholding of removal under the INA,
and protection under the regulations
implementing the CAT. The
Departments already apply the
disclosure provisions to such
applications as a matter of policy and
see no basis to treat such applications
differently than those for protection
filed by aliens already in or arriving in
the United States. Eleventh, the
Departments are amending 8 CFR
208.13(d)(2)(ii) to reflect that,
operationally, DHS may refer or deny an
asylum application, depending on the
circumstances of the applicant. See 8
CFR 208.14. Twelfth, the Departments
are correcting 8 CFR 1208.30(g)(1)(i), (ii)
to reflect that asylum officers issue
determinations, not orders. See 8 CFR
208.30(e).
Thirteenth, EOIR is making a
conforming change to 8 CFR 1244.4(b)
to align it with the both the appropriate
statutory citation and the corresponding
language in 8 CFR 244.4(b). Aliens
described in INA 208(b)(2)(A), 8 U.S.C.
1158(b)(2)(A), including those subject to
the firm resettlement bar contained in
INA 208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi), are ineligible for
Temporary Protected Status. That
statutory ineligibility ground is
incorporated into regulations in both
chapter I and chapter V of title 8;
however, while the title I provision, 8
CFR 244.4(b), cites the correct statutory
provision—INA 208(b)(2)(A)(vi), 8
U.S.C. 1158(b)(2)(A)(vi)—the title V
provision, 8 CFR 1244.4(b), maintains
an outdated reference to an incorrect
statutory provision. Compare 8 CFR
244.4(b) (referencing INA 208(b)(2)(A), 8
U.S.C. 1158(b)(2)(A)), with 8 CFR
1244.4(b) (referencing former INA
243(h)(2), 8 U.S.C. 1253(h)(2)).
The Departments are also making four
non-substantive changes in the final
rule to correct regulatory provisions that
were inadvertently changed or deleted
in the proposed rule or that introduced
an unnecessary redundancy. First, the
final rule reinserts language relating to
DHS’s ability to reconsider a negative
credible fear finding that has been
concurred upon by an immigration
judge after providing notice of its
reconsideration to the immigration
judge, which was inadvertently
removed from 8 CFR
1208.30(g)(2)(iv)(A) in the NPRM. The
final rule reinserts that language in 8
CFR 208.30(g)(2)(i); it pertains to a DHS
procedure and, thus, appropriately
belongs in chapter I, rather than chapter
V, of title 8.
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Second, the final rule strikes the
regulatory text changes proposed to 8
CFR 103.5. Those changes were not
discussed in the preamble to the NPRM
and were inadvertently included in the
NPRM’s proposed regulatory text.
Third, the final rule reinserts the
consideration—of-novel-or-uniqueissues language in 8 CFR 208.30(e)(4)
that was inadvertently proposed to be
removed in the NPRM, with
modifications to account for changes in
terminology adopted via this final rule
(specifically, ‘‘[i]n determining whether
the alien has a credible fear of
persecution, as defined in section
235(b)(1)(B)(v) of the Act, or a
reasonable possibility of persecution or
torture, the asylum officer shall consider
whether the alien’s case presents novel
or unique issues that merit
consideration in a full hearing before an
immigration judge.’’).
Fourth, this final rule removes the
following sentence from the proposed 8
CFR 208.30(e)(4): ‘‘An asylum officer’s
determination will not become final
until reviewed by a supervisory asylum
officer.’’ Nearly identical text already
exists in 8 CFR 208.30(e)(8) and would
be repetitive to include in 8 CFR
208.30(e)(4).
In response to issues raised by
commenters or to eliminate potential
confusion caused by the drafting in the
NPRM, the Departments are making five
additional changes to the NPRM in the
final rule. First, the Departments are
amending the waiver provision in 8 CFR
208.1(c) and 1208.1(c) related to claims
of ineffective assistance of counsel to
provide an exception for egregious
conduct on the part of counsel. As
discussed, infra, the Departments
believe that cognizable ineffective
assistance of counsel claims in the
context of failing to assert a particular
social group should be extremely rare. If
a particular social group is not asserted
because the alien did not tell his or her
counsel about it, then there has been no
ineffective assistance on the part of
counsel. If the alien did provide his or
her counsel with a particular social
group and counsel elected not to present
it as a strategic choice, then there is no
basis to reopen the proceedings. See
Matter of B–B-, 22 I&N Dec. at 310
(‘‘subsequent dissatisfaction with a
strategic decision of counsel is not
grounds to reopen’’). Nevertheless, the
Departments recognize there may be sui
generis situations in which ‘‘egregious
circumstances’’ may warrant reopening
due to ineffective assistance of counsel
in this context, provided that
appropriate procedural requirements for
such a claim are observed. Thus, the
Departments are adding such an
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exception to the final rule, consistent
with existing case law. See id. (‘‘The
respondents opted for a particular
strategy and form of relief, and although
they might wish to fault their former
attorney and recant that decision, they
are nonetheless bound by it, unless they
can show egregious conduct on
counsel’s part.’’); see also Matter of
Velasquez, 19 I&N Dec. 377, 377 (BIA
1986) (concession of attorney is binding
on an alien absent egregious
circumstances).
Second, the Departments are
amending the language in 8 CFR
208.1(e) and 1208.1(e) regarding when
threats may constitute persecution to
clarify that particularized threats of
severe harm of an immediate and
menacing nature made by an identified
entity or person may constitute
persecution, though the Departments
expect that such cases will be rare. This
revision, as discussed infra, is
consistent with existing case law. See
Duran-Rodriguez v. Barr, 918 F.3d 1025,
1028 (9th Cir. 2019) (‘‘death threats
alone can constitute persecution’’ but
‘‘they constitute ‘persecution in only a
small category of cases, and only when
the threats are so menacing as to cause
significant actual suffering or harm’ ’’
(citation omitted)). As noted, threats
‘‘combined with confrontation or other
mistreatment’’ are likely to be
persecution; however, ‘‘cases with
threats alone, particularly anonymous
or vague ones, rarely constitute
persecution.’’ Id. (citation omitted)
(emphasis added); see also Juan Antonio
v. Barr, 959 F.3d 778, 794 (6th Cir. 2020)
(threats alone amount to persecution
only when they are ‘‘of the most
immediate and menacing nature’’
(citation omitted)).
Third, in recognition of commenters’
concerns and the reality that aliens
under the age of 18, especially very
young children, may not have
decisional independence regarding an
illegal entry into the United States, the
Departments are amending 8 CFR
208.13(d)(1)(i) and 1208.13(d)(1)(i) to
reflect that an unlawful or attempted
unlawful entry into the United States by
an alien under the age of 18 will not be
considered as a significant adverse
discretionary factor in considering a
subsequent asylum application filed by
such an alien. The Departments do not
believe that a similar exception is
warranted in 8 CFR 208.13(d)(1)(ii) and
(iii), and 1208.13(d)(1)(ii) and (iii),
however. For (d)(1)(ii) to apply to an
alien under the age of 18, that alien
must have filed an asylum application
in the United States, notwithstanding
any language barriers or other
impediments; thus, there is no reason to

VerDate Sep<11>2014

00:59 Dec 11, 2020

Jkt 253001

assume categorically that such an alien
could not have filed an application for
protection in another country.
Consequently, the Departments find that
no age exemption is warranted in 8 CFR
208.13(d)(1)(ii) and 1208.13(d)(1)(ii).
Further, as discussed, infra, there is no
reason that an alien of any age would
need to use fraudulent documents to
enter the United States in order to seek
asylum. Accordingly, no age exemption
is warranted in 8 CFR 208.13(d)(1)(iii)
and 1208.13(d)(1)(iii). Even without age
exemptions, the Departments note that
these discretionary factors do not
constitute bars to asylum and that
adjudicators may appropriately consider
an applicant’s age in assessing whether
a particular application warrants being
granted as a matter of discretion.
Fourth, in response to commenters’
concerns about the applicable effective
date of the frivolousness provisions in 8
CFR 208.20 and 1208.20, the
Departments have clarified the language
in those provisions. The amendments to
those provisions provided in this rule
apply only to asylum applications filed
on or after the effective date of the rule.
The current definition of
‘‘frivolousness’’ will continue to apply
to asylum applications filed between
April 1, 1997, and the effective date of
the rule.
Fifth, to avoid confusion and
potential conflict between the proposed
language of 8 CFR 208.20(b) and
1208.20(b) and 8 CFR 208.20(d) and
1208.20(d), the Departments are deleting
language in the former regarding an
alien’s opportunity to account for issues
with a claim. The intent of the NPRM,
expressed unequivocally in the
proposed addition of 8 CFR 208.20(d)
and 1208.20(d), was clear that
adjudicators would not be required to
provide ‘‘multiple opportunities for an
alien to disavow or explain a knowingly
frivolous application.’’ 85 FR at 36276.
The Departments inadvertently retained
language from the current rule in the
proposed additions of 8 CFR 208.20(b)
and 1208.20(b), however, that was in
tension with that intent. Compare, e.g.,
8 CFR 208.20(b) (proposed) (‘‘Such
finding [of frivolousness] will only be
made if the asylum officer is satisfied
that the applicant has had sufficient
opportunity to account for any
discrepancies or implausible aspects of
the claim.’’), with 8 CFR 208.20(d)
(proposed) (‘‘If the alien has been
provided the warning required by
section 208(d)(4)(A) of the Act, he or she
need not be given any additional or
further opportunity to account for any
issues with his or her claim prior to the
entry of a frivolous finding.’’).
Accordingly, in the final rule, the
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Departments are deleting the sentence
from 8 CFR 208.20(b) and 1208.20(b)
regarding an alien’s opportunity to
address issues with his or her claim
after receiving the statutory warning
regarding the knowing filing of a
frivolous asylum application to avoid
any residual confusion on the point.
The following discussion describes
the provisions of the final rule, which
are substantially the same as the NPRM,
and also incorporates the changes made
in the final rule summarized above.
C. Provisions of the Final Rule
1. Expedited Removal and Screenings in
the Credible Fear Process
1.1. Asylum-and-Withholding-Only
Proceedings for Aliens With Credible
Fear
DOJ is amending 8 CFR 1003.1, 8 CFR
1003.42(f), 8 CFR 1208.2, 8 CFR
1208.30, and 8 CFR 1235.6—and DHS is
amending 8 CFR 208.2(c), 8 CFR
208.30(e)(5) and (f), and 8 CFR
235.6(a)(1)—so that aliens who establish
a credible fear of persecution, a
reasonable possibility of persecution, or
a reasonable possibility of torture and
accordingly receive a positive fear
determination would appear before an
immigration judge for ‘‘asylum-andwithholding-only’’ proceedings under 8
CFR 208.2(c)(1) and 8 CFR 1208.2(c)(1).
Such proceedings would be adjudicated
in the same manner that currently
applies to certain alien crewmembers,
stowaways, and applicants for
admission under the Visa Waiver
Program, among other categories of
aliens who are not entitled by statute to
proceedings under section 240 of the
Act, 8 U.S.C. 1229a. See 8 CFR
208.2(c)(1)(i)–(viii), 1208.2(c)(1)(i)–
(viii).4 Additionally, to ensure that these
claims receive the most expeditious
consideration possible, the Departments
are amending 8 CFR 208.5 and 8 CFR
1208.5 to require DHS to make available
appropriate applications and relevant
warnings to aliens in its custody who
have expressed a fear in the expedited
removal process and received a positive
determination. The Departments believe
that this change would bring the
proceedings in line with the statutory
objective that the expedited removal
process be streamlined and efficient.
4 In addition, DOJ proposed a technical correction
to 8 CFR 1003.1(b), which establishes the
jurisdiction of the BIA, to correct the reference to
8 CFR 1208.2 in paragraph (b)(9) and ensure that
the regulations accurately authorize BIA review in
‘‘asylum-and-withholding-only’’ proceedings.
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1.2. Consideration of Precedent in
Credible Fear Determinations
DOJ is adding language to 8 CFR
1003.42(f) to specify that an
immigration judge will consider
applicable legal precedent when
reviewing a negative fear determination.
This instruction would be in addition to
those currently listed in 8 CFR 1003.42
to consider the credibility of the alien’s
statements and other facts of which the
immigration judge is aware. These
changes would codify in the regulations
the current practice and provide a clear
requirement to immigration judges that
they must consider and apply all
applicable law, including administrative
precedent from the Board of
Immigration Appeals (‘‘BIA’’), decisions
of the Attorney General, decisions of the
Federal courts of appeals binding in the
jurisdiction where the immigration
judge conducting the review sits, and
decisions of the Supreme Court.
1.3. Remove and Reserve DHS-Specific
Procedures From DOJ Regulations
DOJ is removing and reserving the
following provisions in chapter V of 8
CFR: 8 CFR 1235.1, 8 CFR 1235.2, 8 CFR
1235.3, and 8 CFR 1235.5. When the
Department first incorporated part 235
into 1235, it stated that ‘‘nearly all of the
provisions * * * affect bond hearings
before immigration judges.’’ Aliens and
Nationality; Homeland Security;
Reorganization of Regulations, 68 FR
9823, 9826 (Feb. 28, 2003). Upon further
review, the Department determined that
these sections regard procedures that are
specific to DHS’s examinations of
applicants for admission as set forth in
8 CFR 235.1, 8 CFR 235.2, 8 CFR 235.3,
and 8 CFR 235.5, and do not need to be
duplicated in the regulations for EOIR
in Chapter V, except for the provisions
in 8 CFR 1235.4, relating to the
withdrawal of an application for
admission, and 8 CFR 1235.6, relating to
the referral of cases to an immigration
judge.
In comparison to the NPRM, this final
rule is making an additional technical
amendment by updating the outdated
reference to ‘‘the Service’’ in 8 CFR
1235.6(a)(1)(ii) to read ‘‘DHS.’’
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1.4. Reasonable Possibility Standard for
Statutory Withholding of Removal and
Torture-Related Fear Determinations
The Departments are amending 8 CFR
208.30 and 8 CFR 1208.30 to clarify and
raise the statutory withholding of
removal screening standard and the
torture-related screening standard under
the CAT regulations for aliens in
expedited removal proceedings and
stowaways. Specifically, the

VerDate Sep<11>2014

00:59 Dec 11, 2020

Jkt 253001

Departments are amending 8 CFR
208.30 and 8 CFR 1208.30 to raise the
standard of proof in credible fear
screenings from a significant possibility
that the alien can establish eligibility for
statutory withholding of removal to a
reasonable possibility that the alien
would be persecuted because of his or
her race, religion, nationality,
membership in a particular social group,
or political opinion. See 8 CFR 208.16,
208.30(e)(2), 1208.16. Similarly, for
aliens expressing a fear of torture, the
Departments are amending 8 CFR
208.30 and 8 CFR 1208.30 to raise the
standard of proof from a significant
possibility that the alien is eligible for
withholding or deferral of removal
under the CAT regulations to a
reasonable possibility that the alien
would be tortured in the country of
removal. See 8 CFR 208.18(a),
208.30(e)(3), 1208.18(a); 85 FR at 36268.
Consistent with INA 235(b)(1)(B)(v), 8
U.S.C. 1225(b)(1)(B)(v), the asylum
eligibility screening standard (a
significant possibility that the alien
could establish eligibility for asylum)
currently applied in credible fear
screenings remains unchanged. See INA
235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). By clarifying and
applying the ‘‘reasonable possibility’’
standard to the statutory withholding of
removal screening and the torturerelated screening under the CAT
regulations, the alien’s screening
burdens would become adequately
analogous to the merits burdens, where
the alien’s burdens for statutory
withholding of removal and protections
under the CAT regulations are higher
than the burden for asylum.
The Departments are also amending 8
CFR 208.30, 8 CFR 1208.30, and 8 CFR
1003.42 to refer to the screenings of
aliens in expedited removal proceedings
and of stowaways for statutory
withholding of removal as ‘‘reasonable
possibility of persecution’’
determinations and the screening for
withholding and deferral of removal
under the CAT regulations as
‘‘reasonable possibility of torture’’
determinations, in order to avoid
confusion between the different
standards of proof.
In conjunction with the edits to DHS’s
regulation in 8 CFR 208.30, DOJ is
amending 8 CFR 1208.30. Currently,
after an asylum officer determines that
an alien lacks a credible fear of
persecution or torture, the regulation
provides that an immigration judge in
EOIR reviews that determination under
the credible fear (‘‘significant
possibility’’) standard. 8 CFR 208.30(g),
1208.30(g). DHS’s ‘‘reasonable
possibility’’ screening standard for

PO 00000

Frm 00005

Fmt 4701

Sfmt 4700

80277

statutory withholding of removal and
CAT protection claims is a mismatch
with EOIR’s current regulation, which
does not provide for a reasonable
possibility review process in the
expedited removal context. Therefore,
DOJ is modifying 8 CFR 1208.30(g) to
clarify that credible fear of persecution
determinations (i.e., screening for
asylum eligibility) would continue to be
reviewed under a ‘‘credible fear’’
(significant possibility) standard, but
screening determinations for eligibility
for statutory withholding of removal
and protection under the CAT
regulations would be reviewed under a
‘‘reasonable possibility’’ standard.
Additionally, to clarify terminology in
8 CFR 208.30(d)(2), mention of the Form
M–444, Information about Credible Fear
Interview in Expedited Removal Cases,
is replaced with mention of relevant
information regarding the ‘‘fear
determination process.’’ This change
clarifies that DHS may relay information
regarding screening for a reasonable
possibility of persecution and a
reasonable possibility of torture, in
addition to a credible fear of
persecution.
DHS is also revising the language in
8 CFR 208.30(e)(1) to interpret the
‘‘significant possibility’’ standard that
Congress established in section
235(b)(1)(B)(v) of the Act, 8 U.S.C.
1225(b)(1)(B)(v).
In comparison to the NPRM, this final
rule is correcting a typographical error—
i.e. ‘‘part’’ rather than ‘‘party’’—in 8
CFR 208.30(e)(2)(ii). The sentence now
reads: ‘‘Such other facts as are known to
the officer, including whether the alien
could avoid a future threat to his or her
life or freedom by relocating to another
part of the proposed country of removal
and, under all circumstances, it would
be reasonable to expect the applicant to
do so[.]’’ In addition, this final rule adds
the word ‘‘for’’ to correct the form name
‘‘Application for Asylum and for
Withholding of Removal’’ at 8 CFR
1208.30(g)(2)(iv)(B). This final rule also
reinserts language allowing DHS to
reconsider a negative credible fear
finding that has been concurred upon by
an immigration judge after providing
notice of its reconsideration to the
immigration judge, which was
inadvertently removed from 8 CFR
1208.30(g)(2)(iv)(A) in the NPRM. The
final rule reinserts that language in 8
CFR 208.30(g)(2)(i) because it pertains to
a DHS procedure and, thus,
appropriately belongs in chapter I,
rather than chapter V, of title 8.
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1.5. Amendments to the Credible Fear
Screening Process
The Departments further amend 8
CFR 208.30, 8 CFR 1208.30, and 8 CFR
1003.42 to make several additional
technical and substantive amendments
regarding fear interviews,
determinations, and reviews of
determinations. The Departments
amend 8 CFR 208.30(a) and 8 CFR
1208.30(a) to clearly state that the
respective sections describe the
exclusive procedures applicable to
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act, 8
U.S.C. 1182(a)(6)(C) or 1182(a)(7), and
receive ‘‘credible fear’’ interviews,
determinations, and reviews under
section 235(b)(1)(B) of the Act, 8 U.S.C.
1225(b)(1)(B).
DHS is clarifying the existing
‘‘credible fear’’ screening process in 8
CFR 208.30(b), which states that if an
alien subject to expedited removal
indicates an intention to apply for
asylum or expresses a fear of
persecution or torture, or a fear of
return, an inspecting officer shall not
proceed further with removal until the
alien has been referred for an interview
with an asylum officer, as provided in
section 235(b)(1)(A)(ii) of the Act, 8
U.S.C. 1225(b)(1)(A)(ii). The rule also
states that the asylum officer would
screen the alien for a credible fear of
persecution and, as appropriate, a
reasonable possibility of persecution
and a reasonable possibility of torture,
and conduct an evaluation and
determination in accordance with 8 CFR
208.9(c), which is consistent with
current policy and practice. These
proposals aim to provide greater
transparency and clarity with regard to
fear screenings.
DHS is also including consideration
of internal relocation in the context of
8 CFR 208.30(e)(1)–(3), which outline
the procedures for determining whether
aliens have a credible fear of
persecution, a reasonable possibility of
persecution, and a reasonable
possibility of torture. Considering
internal relocation in the ‘‘credible fear’’
screening context is consistent with
existing policy and practice, and the
regulations addressing internal
relocation at 8 CFR 208.16(c)(3)(ii) and
8 CFR 1208.16(c)(3)(ii) (protection
under the CAT regulations); 8 CFR
208.13(b)(1)(i)(B) and 8 CFR
1208.13(b)(1)(i)(B) (asylum); and 8 CFR
208.16(b)(1)(i)(B) and 8 CFR
1208.16(b)(1)(i)(B) (statutory
withholding). The regulatory standard
that governs consideration of internal
relocation in the context of asylum and
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statutory withholding of removal
adjudications is different from the
standard that considers internal
relocation in the context of protection
under the CAT regulations. See
generally Maldonado v. Lynch, 786 F.3d
1155, 1163 (9th Cir. 2015) (noting the
marked difference between the asylum
and CAT regulations concerning
internal relocation).
In addition, the Departments are
adding asylum and statutory
withholding eligibility bar
considerations in 8 CFR 208.30(e)(1)(iii)
and (e)(2)(iii), and 8 CFR 1003.42(d).
Currently, 8 CFR 208.30(e)(5)(i)
provides that if an alien, other than a
stowaway, is able to establish a credible
fear of persecution or torture but also
appears to be subject to one or more of
the mandatory eligibility bars to asylum
or statutory withholding of removal,
then the alien will be placed in section
240 proceedings. The Departments are
amending 8 CFR 208.30 to apply
mandatory bars to applying for or being
granted asylum at the credible fear
screening stage for aliens in expedited
removal proceedings and for stowaways,
such that if a mandatory bar to applying
for or being granted asylum applies, the
alien would be unable to show a
significant possibility of establishing
eligibility for asylum. In 8 CFR
208.30(e)(5), DHS requires asylum
officers to determine (1) whether an
alien is subject to one or more of the
mandatory bars to being able to apply
for asylum under section 208(a)(2)(B)–
(D) of the Act, 8 U.S.C. 1158(a)(2)(B)–
(D), or the bars to asylum eligibility
under section 208(b)(2) of the Act, 8
U.S.C. 1158(b)(2), including any
eligibility bars established by regulation
under section 208(b)(2)(C) of the Act, 8
U.S.C. 1158(b)(2)(C); and (2) if so,
whether the bar at issue is also a bar to
statutory withholding of removal and
withholding of removal under the CAT
regulations. If a mandatory bar to
asylum applies, the alien will then be
screened only for statutory withholding
of removal or withholding or deferral of
removal under the CAT regulations. If
the alien is subject to a mandatory bar
to asylum that is also a mandatory bar
to statutory withholding of removal,
then the alien will be screened only for
deferral of removal under the CAT
regulations. An alien who could
establish a credible fear of persecution
or reasonable possibility of persecution
but for the fact that he or she is subject
to one of the bars that applies to both
asylum and statutory withholding of
removal would receive a negative fear
determination, unless the alien could
establish a reasonable possibility of
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torture, in which case he or she would
be referred to the immigration court for
asylum-and-withholding-only
proceedings. In those proceedings, the
alien would have the opportunity to
raise whether he or she was correctly
identified as being subject to the bar(s)
to asylum and withholding of removal
and also pursue protection under the
CAT regulations.
Additionally, under 8 CFR
208.30(e)(5), DHS has used a
‘‘reasonable fear’’ standard (identical to
the ‘‘reasonable possibility’’ standard
enunciated in this rule) in procedures
related to aliens barred from asylum
under two interim final rules issued by
the Departments,5 as described in 8 CFR
5 On July 16, 2019, the Departments issued an
interim final rule providing that certain aliens
described in 8 CFR 208.13(c)(4) or 1208.13(c)(4)
who enter, attempt to enter, or arrive in the United
States across the southern land border on or after
such date, after transiting through at least one
country outside the alien’s country of citizenship,
nationality, or last lawful habitual residence en
route to the United States, will be found ineligible
for asylum (and, because they are subject to this bar,
not be able to establish a credible fear of
persecution) unless they qualify for certain
exceptions. See Asylum Eligibility and Procedural
Modifications, 84 FR 33829 (July 16, 2019). On July
24, 2019, the U.S. District Court for the Northern
District of California enjoined the Departments
‘‘from taking any action continuing to implement
the Rule’’ and ordered the Departments ‘‘to return
to the pre-Rule practices for processing asylum
applications.’’ E. Bay Sanctuary Covenant v. Barr,
385 F. Supp. 3d 922, 960 (N.D. Cal. 2019). On
August 16, 2019, the U.S. Court of Appeals for the
Ninth Circuit issued a partial stay of the
preliminary injunction so that the injunction
remained in force only in the Ninth Circuit. E. Bay
Sanctuary Covenant v. Barr, 934 F.3d 1026, 1028
(9th Cir. 2019). On September 9, 2019, the district
court then reinstated the nationwide scope of the
injunction. E. Bay Sanctuary Covenant v. Barr, 391
F. Supp. 3d 974 (N.D. Cal. 2019). Two days later,
the Supreme Court stayed the district court’s
injunction. Barr v. East Bay Sanctuary Covenant,
140 S. Ct. 3 (2019). On July 6, 2020, the Ninth
Circuit affirmed the district court’s injunction. E.
Bay Sanctuary Covenant v. Barr, 964 F.3d 832 (9th
Cir. 2020). Additionally, on June 30, 2020, the
interim final rule was vacated by the D.C. District
Court in Capital Area Immigrants’ Rights (‘‘CAIR’’)
Coalition, et al. v. Trump, 19–cv–02117 (D.D.C.
2020) and I.A., et al. v. Barr, 19–cv–2530 (D.D.C.
2020).
On November 9, 2018, the Departments issued an
interim final rule providing that certain aliens
described in 8 CFR 208.13(c)(3) or 8 CFR
1208.13(c)(3) who entered the United States in
contravention of a covered Presidential
proclamation or order are barred from eligibility for
asylum. See Aliens Subject to a Bar on Entry Under
Certain Presidential Proclamations; Procedures for
Protection Claims, 83 FR 55934 (Nov. 9, 2018). On
December 19, 2018, the U.S. District Court for the
Northern District of California enjoined the
Departments ‘‘from taking any action continuing to
implement the Rule’’ and ordered the Departments
‘‘to return to the pre-Rule practices for processing
asylum applications.’’ E. Bay Sanctuary Covenant v.
Trump, 354 F. Supp. 3d 1094, 1121 (N.D. Cal.
2018). On February 28, 2020, the U.S. Court of
Appeals for the Ninth Circuit affirmed the
injunction. E. Bay Sanctuary Covenant v. Trump,
950 F.3d 1242, 1284 (9th Cir. 2020). The
Departments in this rule do not make any
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208.13(c)(3)–(4). The Departments
include technical edits in 8 CFR
208.30(e)(5), to change ‘‘reasonable fear’’
to ‘‘reasonable possibility’’ to align the
terminology with the other proposed
changes in this rule. Similarly, DOJ
makes technical edits in 8 CFR
1208.30(g)(1) and 8 CFR 1003.42(d)—
both of which refer to the ‘‘reasonable
fear’’ standard in the current version of
8 CFR 208.30(e)(5)—to change the
‘‘reasonable fear’’ language to
‘‘reasonable possibility.’’ These edits are
purely technical and would not amend,
alter, or impact the standard of proof
applicable to the fear screening process
and determinations, or review of such
determinations, associated with the
aforementioned bars.
Additionally, in 8 CFR 208.2(c)(1), 8
CFR 1208.2(c)(1), 8 CFR 235.6(a)(2), and
8 CFR 1235.6(a)(2), the Departments
include technical edits to replace the
term ‘‘credible fear of persecution or
torture’’ with ‘‘a credible fear of
persecution, reasonable possibility of
persecution, or reasonable possibility of
torture’’ to mirror the terminology used
in proposed 8 CFR 208.30 and 8 CFR
1208.30. Moreover, in 8 CFR
1208.30(g)(2)(iv)(C), DOJ makes a
technical edit to clarify that stowaways
barred from asylum and both statutory
and CAT withholding of removal may
still be eligible for deferral of removal
under the CAT regulations.
The Departments further amend 8
CFR 208.30(g) and 8 CFR 1208.30(g)(2),
which address procedures for negative
fear determinations for aliens in the
expedited removal process. In 8 CFR
208.30(g)(1), the Departments treat an
alien’s refusal to indicate whether he or
she desires review by an immigration
judge as declining to request such
review. Also, in 8 CFR 208.31, the
Departments treat a refusal as declining
to request review within the context of
reasonable fear determinations.
In comparison to the NPRM, this final
rule adds the word ‘‘for’’ to correct the
form name to ‘‘Application for Asylum
and for Withholding of Removal’’ at 8
CFR 208.31(g)(2) and 1208.31(g)(2). This
final rule also reinserts language
concerning novel or unique issues in 8
CFR 208.30(e)(4) that was inadvertently
proposed to be removed in the NPRM,
with modifications to account for
changes in terminology adopted via this
final rule. The language now reads: ‘‘In
determining whether the alien has a
credible fear of persecution, as defined
in section 235(b)(1)(B)(v) of the Act, or
a reasonable possibility of persecution
or torture, the asylum officer shall
amendments that would implement the rules at
issue in the aforementioned cases.
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consider whether the alien’s case
presents novel or unique issues that
merit consideration in a full hearing
before an immigration judge.’’ Also, this
final rule removes one sentence from
the proposed 8 CFR 208.30(e)(4)—‘‘An
asylum officer’s determination will not
become final until reviewed by a
supervisory asylum officer’’—because
similar text already exists in 8 CFR
208.30(e)(8) and it would be repetitive
to include it in 8 CFR 208.30(e)(4).
2. Amendments Related to the Filing
Requirements and Elements for
Consideration of Form I–589,
Application for Asylum and for
Withholding of Removal
2.1. Frivolous Applications
The Departments amend both 8 CFR
208.20 and 1208.20 regarding
determinations that an asylum
application is frivolous. See INA
208(d)(6), 8 U.S.C. 1158(d)(6) (providing
that an alien found to have ‘‘knowingly
made a frivolous application for
asylum’’ is ‘‘permanently ineligible for
any benefits’’ under the Act). The
Departments propose the new standards
in order to ensure that manifestly
unfounded or otherwise abusive claims
are rooted out and to ensure that
meritorious claims are adjudicated more
efficiently so that deserving applicants
receive benefits in a timely fashion.
The Departments clarify the meaning
of ‘‘knowingly’’ by providing that
‘‘knowingly’’ requires either actual
knowledge of the frivolousness or
willful blindness toward it. 8 CFR
208.20(a)(2), 1208.20(a)(2). The
Departments also amend the definition
of ‘‘frivolous.’’ 8 CFR 208.20,
208.20(c)(1)–(4), 1208.20, 1208.20(c)(1)–
(4). Under the new definition, if
knowingly made, an asylum application
would be properly considered frivolous
if the adjudicator were to determine that
it included a fabricated material
element; that it was premised on false
or fabricated evidence; that it was filed
without regard to the merits of the
claim; or that it was clearly foreclosed
by applicable law. The definition aligns
with the Departments’ prior
understandings of frivolous
applications, including applications that
are clearly unfounded, abusive, or
involve fraud, and the Departments
believe the definition would better
effectuate the intent of section 208(d)(6)
of the Act, 8 U.S.C. 1158(d)(6), to
discourage applications that make
patently meritless or false claims.
In addition, the Departments allow
asylum officers adjudicating affirmative
asylum applications to make findings
that aliens have knowingly filed
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frivolous asylum applications and to
refer the cases on that basis to
immigration judges (for aliens not in
lawful status) or to deny the
applications (for aliens in lawful status).
8 CFR 208.20(b), 1208.20(b). For an
alien not in lawful status, a finding by
an asylum officer that an asylum
application is frivolous would not
render an alien permanently ineligible
for immigration benefits unless an
immigration judge or the BIA
subsequently makes a finding of
frivolousness upon de novo review of
the application. Asylum officers would
apply the same definition used by
immigration judges and the BIA under
this rule. Id. This change would allow
U.S. Citizenship and Immigration
Services (‘‘USCIS’’) to more efficiently
root out frivolous applications, deter
frivolous filings, and reduce the number
of frivolous applications in the asylum
system. Additionally, an asylum officer
who makes a finding of frivolousness
would produce a record on that issue for
an immigration judge to review. Further,
the proposed change is consistent with
congressional intent to ‘‘reduce the
likelihood that fraudulent or frivolous
applications will enable deportable or
excludable aliens to remain in the U.S.
for substantial periods.’’ S. Rep. No.
104–249, at 2 (1996).
The Departments clarify that, as long
as the alien has been given the notice of
the consequences of filing a frivolous
application, as required by section
208(d)(4)(A) of the Act, 8 U.S.C.
1158(d)(4)(A), the adjudicator need not
give the alien any additional or further
opportunity to account for any issues
prior to the entry of a frivolousness
finding. 8 CFR 208.20(d), 1208.20(d).
The Departments have determined that
this provision is sufficient to comply
with the Act’s requirements, and that
there is no legal or operational
justification for providing additional
opportunities to address aspects of a
claim that may warrant a frivolousness
finding. The Departments believe the
current regulatory framework, which
provides that an EOIR adjudicator may
only make a frivolous finding if he or
she ‘‘is satisfied that the applicant,
during the course of the proceedings,
has had sufficient opportunity to
account for any discrepancies or
implausible aspects of the claim,’’ has
not successfully achieved the
Departments’ goal of preventing
knowingly frivolous applications that
delay the adjudication of other asylum
applications that may merit relief.
As this rule would overrule Matter of
Y–L–, 24 I&N Dec. 151 (BIA 2007), and
revise the definition of ‘‘frivolous,’’
adjudicators would not be required to
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provide opportunities for applicants to
address discrepancies or implausible
aspects of their claims if an applicant
had been provided the warning required
by INA 208(d)(4)(A) (8 U.S.C.
1158(d)(4)(A)).
In order to ameliorate the
consequences of knowingly filing a
frivolous application in appropriate
cases, however, the Departments
include a mechanism that would allow
certain aliens in removal proceedings to
withdraw, with prejudice, their
applications by disclaiming the
applications; accepting an order of
voluntary departure for a period of no
more than 30 days; withdrawing, also
with prejudice, all other applications for
relief or protection; and waiving any
rights to file an appeal, motion to
reopen, and motion to reconsider. 8 CFR
208.20(f), 1208.20(f). In such instances,
the aliens would not be subject to a
frivolousness finding and could avoid
the penalties associated with such a
finding. In addition, the regulation does
not change current regulatory language
that makes clear that a frivolousness
finding does not bar an alien from
seeking statutory withholding of
removal or protection under the CAT
regulations. Finally, the Departments
clarify that an application may be found
frivolous even if the application was
untimely. 8 CFR 208.20(e), 1208.20(e).
In comparison to the NPRM, this final
rule updates the frivolousness language
in 8 CFR 208.20 and 8 CFR 1208.20 to
further clarify that the new
frivolousness standards only apply
prospectively to applications filed on or
after the effective date of this final rule.
This final rule also replaces the word
‘‘essential’’ with the word ‘‘material’’ in
8 CFR 208.20(c)(1) and 1208.20(c)(1),
consistent with the stated intent of the
NPRM. Finally, to avoid confusion and
potential conflict between the proposed
language of 8 CFR 208.20(b) and
1208.20(b) and 8 CFR 208.20(d) and
1208.20(d), this final rule deletes the
following sentence from proposed 8
CFR 208.20(b) and 1208.20(b): ‘‘Such
finding will only be made if the asylum
officer is satisfied that the applicant has
had sufficient opportunity to account
for any discrepancies or implausible
aspects of the claim.’’
2.2. Pretermission of Applications
DOJ adds a new paragraph (e) to 8
CFR 1208.13 to clarify that immigration
judges may pretermit and deny an
application for asylum, statutory
withholding of removal, or protection
under the CAT regulations if the alien
has not established a prima facie claim
for relief or protection under the
applicable laws and regulations. See
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Matter of E–F–H–L–, 27 I&N Dec. 226
(A.G. 2018); see also Matter of A–B–, 27
I&N Dec. 316, 340 (A.G. 2018) (‘‘Of
course, if an alien’s asylum application
is fatally flawed in one respect—for
example, for failure to show
membership in a proposed social group
* * *—an immigration judge or the
Board need not examine the remaining
elements of the asylum claim.’’). Other
immigration applications are subject to
pretermission when legally insufficient,
and the INA and current regulations do
not require asylum to be treated any
differently. Such a decision would be
based on the Form I–589 application
itself and any supporting evidence.
Under this rule, an immigration judge
may pretermit an asylum application in
two circumstances: (1) Following an
oral or written motion by DHS, and (2)
sua sponte upon the immigration
judge’s own authority. Provided the
alien has had an opportunity to
respond, and the immigration judge
considers any such response, a hearing
would not be required for the
immigration judge to make a decision to
pretermit and deny the application. In
the case of the immigration judge’s
exercise of his or her own authority,
parties would have at least ten days’
notice before the immigration judge
would enter such an order. A similar
timeframe would apply if DHS moves to
pretermit, under current practice. See
EOIR, Immigration Court Practice
Manual at D–1 (Aug. 2, 2018), https://
www.justice.gov/eoir/page/file/1084851/
download.
2.3. Particular Social Group
The Departments adopt amendments
to codify long-standing standards from
case law regarding the cognizability of
particular social groups and to provide
clarity, allow for uniform application,
and reduce the time necessary to
evaluate claims involving particular
social groups. These requirements
would aid efficient litigation and avoid
gamesmanship and piecemeal litigation.
Specifically, the Departments codify
the requirements that (1) a particular
social group must be (a) composed of
members who share a common
immutable characteristic, (b) defined
with particularity, and (c) socially
distinct in the society in question; (2)
the group must exist independently of
the alleged persecutory acts; and (3) the
group must not be defined exclusively
by the alleged harm. 8 CFR 208.1(c),
1208.1(c). Additionally, the
Departments list nine, non-exhaustive
circumstances that, if a particular social
group consisted of or was defined by,
would not generally result in a favorable
adjudication. Id. Further, the
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Departments adopt several procedural
requirements regarding the alien’s
responsibility to define the particular
social group. Id.
In comparison to the NPRM, this final
rule amends the waiver provision in 8
CFR 208.1(c) and 1208.1(c) related to
claims of ineffective assistance of
counsel based on a failure to define, or
provide a basis for defining, a
formulation of a particular social group
before an immigration judge to provide
an exception for egregious conduct on
the part of counsel. The Departments
believe that cognizable ineffective
assistance of counsel claims in the
context of failing to assert a particular
social group should be extremely rare.
Nevertheless, the Departments recognize
there may be unique situations in which
‘‘egregious conduct’’ on the part of
counsel may warrant reopening in this
context, provided that appropriate
procedural requirements for such a
claim are observed.
2.4. Political Opinion
The Departments adopt amendments
to define ‘‘political opinion’’ and
provide other guidance for adjudicators
regarding applications for asylum or
statutory withholding of removal
premised on the applicant’s political
opinion. These amendments would
provide additional clarity for
adjudicators and better align the
regulations with statutory requirements
and general understanding that a
political opinion is intended to advance
or further a discrete cause related to
political control of the state.
Specifically, the Departments define
‘‘political opinion’’ for the purposes of
applications for asylum or for statutory
withholding of removal as an opinion
expressed by or imputed to an applicant
in which the applicant possesses an
ideal or conviction in support of the
furtherance of a discrete cause related to
political control of a state or a unit
thereof. 8 CFR 208.1(d), 1208.1(d).
Additionally, the Departments adopt a
list of potential definitional bases for a
political opinion that would not, in
general, support a favorable
adjudication: A political opinion
defined solely by generalized
disapproval of, disagreement with, or
opposition to criminal, terrorist, gang,
guerilla, or other non-state organizations
absent expressive behavior in
furtherance of a cause against such
organizations related to efforts by the
state to control such organizations or
behavior that is antithetical to or
otherwise opposes the ruling legal entity
of the state or a legal sub-unit of the
state. Id. Finally, consistent with section
101(a)(42) of the Act, 8 U.S.C.
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1101(a)(42), the Departments provide
that a person who has been forced to
abort a pregnancy or to undergo
involuntary sterilization, or who has
been persecuted for failure or refusal to
undergo such a procedure or for other
resistance to a coercive population
control program, would be deemed to
have been persecuted on account of
political opinion, and a person who has
a well-founded fear that he or she will
be forced to undergo such a procedure
or be subject to persecution for such
failure, refusal, or resistance would be
deemed to have a well-founded fear of
persecution on account of political
opinion. Id.
2.5. Persecution Definition
Given the wide range of cases
interpreting ‘‘persecution’’ for the
purposes of the asylum laws, the
Departments are adding a new
paragraph to 8 CFR 208.1 and 1208.1 to
define ‘‘persecution’’ and to better
clarify what does and does not
constitute persecution given the extreme
and severe nature of harm required. The
Departments believe that these changes
would better align the relevant
regulations with the high standard
Congress intended for the term
‘‘persecution.’’ See Fatin v. INS, 12 F.3d
1233, 1240 n.10, 1243 (3d Cir. 1993).
Specifically, this rule provides that
persecution requires ‘‘an intent to target
a belief or characteristic, a severe level
of harm, and the infliction of a severe
level of harm by the government of a
country or by persons or an organization
that the government was unable or
unwilling to control.’’ 8 CFR 208.1(e),
1208.1(e). The Departments further
clarify that persecution does not
include, for example: (1) Every instance
of harm that arises generally out of civil,
criminal, or military strife in a country;
(2) any and all treatment that the United
States regards as unfair, offensive,
unjust, or even unlawful or
unconstitutional; (3) intermittent
harassment, including brief detentions;
(4) threats with no actions taken to carry
out the threats; (5) non-severe economic
harm or property damage; or (6)
government laws or policies that are
infrequently enforced, unless there is
credible evidence that those laws or
policies have been or likely would be
applied to an applicant personally. See
id.
In comparison to the NPRM, this final
rule amends the language in 8 CFR
208.1(e) and 1208.1(e) regarding when
threats alone may constitute persecution
to clarify that particularized threats of
severe harm of an immediate and
menacing nature made by an identified
entity may constitute persecution. The
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Departments expect that such cases will
be rare. See, e.g., Duran-Rodriguez v.
Barr, 918 F.3d at 1028 (explaining that
‘‘death threats alone can constitute
persecution’’ but ‘‘constitute
persecution in only a small category of
cases, and only when the threats are so
menacing as to cause significant actual
suffering or harm’’ (quotation marks and
citation omitted)).
2.6. Nexus
The Departments add paragraph (f) to
both 8 CFR 208.1 and 1208.1 to provide
clearer guidance on situations in which
alleged acts of persecution would not be
on account of one of the five protected
grounds. This proposal would further
the expeditious consideration of asylum
and statutory withholding claims by
bringing clarity and uniformity to this
issue.
Specifically, the Departments are
adopting the following eight nonexhaustive circumstances, each of
which is rooted in case law, that would
not generally support a favorable
adjudication of an application for
asylum or statutory withholding of
removal due to the applicant’s inability
to demonstrate persecution on account
of a protected ground: (1) Interpersonal
animus or retribution; (2) interpersonal
animus in which the alleged persecutor
has not targeted, or manifested an
animus against, other members of an
alleged particular social group in
addition to the member who has raised
the claim at issue; (3) generalized
disapproval of, disagreement with, or
opposition to criminal, terrorist, gang,
guerilla, or other non-state organizations
absent expressive behavior in
furtherance of a discrete cause against
such organizations related to control of
a state or expressive behavior that is
antithetical to the state or a legal unit of
the state; (4) resistance to recruitment or
coercion by guerilla, criminal, gang,
terrorist, or other non-state
organizations; (5) the targeting of the
applicant for criminal activity for
financial gain based on wealth or
affluence or perceptions of wealth or
affluence; (6) criminal activity; (7)
perceived, past or present, gang
affiliation; and (8) gender. 8 CFR
208.1(f)(1)–(8), 1208.1(f)(1)–(8). At the
same time, the regulation would not
foreclose that, at least in rare cases, such
circumstances could be the basis for
finding nexus, given the fact-specific
nature of this determination.
2.7. Stereotype Evidence
In order to make clear that pernicious
cultural stereotypes have no place in the
adjudication of applications for asylum
and statutory withholding of removal,

PO 00000

Frm 00009

Fmt 4701

Sfmt 4700

80281

regardless of the basis of the claim, the
Departments bar consideration of
evidence promoting cultural stereotypes
of countries or individuals, including
stereotypes related to race, religion,
nationality, and gender, to the extent
those stereotypes are offered in support
of an alien’s claim. 8 CFR 208.1(g),
1208.1(g).
In comparison to the NPRM, the final
rule clarifies the language in 8 CFR
208.1(g) and 1208.1(g) to alleviate
apparent confusion and improve
consistency with the intent of the NPRM
regarding the use of stereotypes as an
evidentiary basis for an asylum claim. In
the final rule, bald statements that a
country or its denizens have a particular
cultural trait that causes citizens,
nationals, or residents of that country to
engage in persecution is evidence
lacking in probative value and has no
place in an adjudication.
2.8. Internal Relocation
The Departments are adopting
amendments to 8 CFR 208.13(b)(3),
208.16(b)(3), 1208.13(b)(3), and
1208.16(b)(3) regarding the
reasonableness of internal relocation
because the Departments determined
that the current regulations
inadequately assess the relevant
considerations in determining whether
internal relocation is possible, and if
possible, whether it is reasonable to
expect the asylum applicant to relocate.
The Departments adopt a more
streamlined presentation in the
regulations of the most relevant factors
for adjudicators to consider in
determining whether internal relocation
is a reasonable option. This clarification
would assist adjudicators in making
more efficient adjudications and would
bring the regulatory burdens of proof in
line with baseline assessments of
whether types of persecution generally
occur nationwide.
Specifically, the Departments amend
the general guidelines regarding
determinations of the reasonableness of
internal relocation to specify that
adjudicators should consider the totality
of the circumstances. 8 CFR
208.13(b)(3), 1208.13(b)(3). In addition,
the Departments amend the list of
considerations for adjudicators
including, inter alia, an instruction that
adjudicators consider ‘‘the applicant’s
demonstrated ability to relocate to the
United States in order to apply for
asylum.’’ Id. The Departments also
adopt a presumption that for
applications in which the persecutor is
not a government or governmentsponsored actor, internal relocation
would be reasonable unless the
applicant demonstrates by a
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preponderance of the evidence that it
would not be. 8 CFR 208.13(b)(3)(iii),
1208.13(b)(3)(iii). This presumption
would apply regardless of whether an
applicant has established past
persecution. For ease of administering
these provisions, the Departments also
provide examples of the types of
individuals or entities who are private
actors. 8 CFR 208.13(b)(3)(iv),
1208.13(b)(3)(iv).6
2.9. Discretionary Factors
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Asylum is a discretionary form of
relief, and the Departments provide
general guidelines on factors for
adjudicators to consider when
determining whether or not an alien
merits the relief of asylum as a matter
of discretion. 8 CFR 208.13(d),
1208.13(d). Specifically, the
Departments provide three factors that
adjudicators must consider when
determining whether an applicant
merits the relief of asylum as a matter
of discretion: (1) An alien’s unlawful
entry or unlawful attempted entry into
the United States unless such entry or
attempted entry was made in immediate
flight from persecution or torture in a
contiguous country; (2) subject to
certain exceptions, the failure of an
alien to seek asylum or refugee
protection in at least one country
through which the alien transited before
entering the United States; and (3) an
alien’s use of fraudulent documents to
enter the United States, unless the alien
arrived in the United States by air, sea,
or land directly from the applicant’s
home country without transiting
through any other country. 8 CFR
208.13(d)(1), 1208.13(d)(1). The
adjudicator must consider all three
factors, if relevant, during every asylum
adjudication. If one or more of these
factors were found to apply to the
applicant’s case, the adjudicator would
consider such factors to be significantly
adverse for purposes of the
discretionary determination, though the
adjudicator should also consider any
other relevant facts and circumstances
to determine whether the applicant
merits asylum as a matter of discretion.
In addition, the Departments provide
nine additional adverse factors that, if
applicable, would ordinarily result in
the denial of asylum as a matter of
discretion. 8 CFR 208.13(d)(2)(i),
6 Because the issue of internal relocation arises in
the context of applications for both asylum and
statutory withholding of removal, the Departments
are amending the relevant regulations related to
applications for statutory withholding of removal
for the same reasons discussed herein they are
amending the regulations related to asylum
applications. See 8 CFR 208.16(b)(3) and
1208.16(b)(3).
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1208.13(d)(2)(i). Specifically, the
Departments list the following factors
for the adjudicator to consider: (1)
Whether an alien has spent more than
14 days in any one country that
permitted application for refugee,
asylee, or similar protections prior to
entering or arriving in the United States,
8 CFR 208.13(d)(2)(i)(A),
1208.13(d)(2)(i)(A); 7 (2) whether the
alien transited through more than one
country prior to arrival in the United
States, 8 CFR 208.13(d)(2)(i)(B),
1208.13(d)(2)(i)(B); 8 (3) whether the
applicant would be subject to a
mandatory asylum application denial
under 8 CFR 208.13(c), 1208.13(c) but
for the reversal, vacatur, expungement,
or modification of a conviction or
sentence unless the alien was found not
guilty, 8 CFR 208.13(d)(2)(i)(C)
1208.13(d)(2)(i)(C); (4) whether the
applicant has accrued more than one
year of unlawful presence in the United
States prior to filing an application for
asylum, 8 CFR 208.13(d)(2)(i)(D),
1208.13(d)(2)(i)(D); (5) whether the
applicant, at the time he or she filed the
asylum application, had failed to timely
file or to timely file an extension request
of any required Federal, state, or local
tax returns; failed to satisfy any
outstanding Federal, state, or local tax
obligations; or has income that would
generate tax liability but that has not
been reported to the Internal Revenue
Service, 8 CFR 208.13(d)(2)(i)(E),
1208.13(d)(2)(i)(E); (6) whether the
applicant has had two or more prior
asylum applications denied for any
reason, 8 CFR 208.13(d)(2)(i)(F),
1208.13(d)(2)(i)(F); (7) whether the
applicant has previously withdrawn an
asylum application with prejudice or
been found to have abandoned an
asylum application, 8 CFR
208.13(d)(2)(i)(G), 1208.13(d)(2)(i)(G);
(8) whether the applicant previously
failed to attend an interview with DHS
regarding his or her application, 8 CFR
208.13(d)(2)(i)(H), 1208.13(d)(2)(i)(H); 9
7 The Departments, however, provided exceptions
for aliens who demonstrate that (1) they applied for
and were denied protection in such country, (2)
they are a trafficking victim as set out as 8 CFR
214.11, or (3) such country was at the time the alien
transited not a party to the 1951 Convention
relating to the Status of Refugees, the 1967 Protocol
relating to the Status of Refugees, or the Convention
against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. 8 CFR
208.13(d)(2)(i)(A)(1)–(3), 1208.13(d)(2)(i)(A)(1)–(3).
8 The Departments, however, provided the same
exceptions described above. See 8 CFR
208.13(d)(2)(i)(B)(1)–(3), 1208.13(d)(2)(i)(B)(1)–(3).
9 The Departments included exceptions if the
alien shows by the preponderance of the evidence
that either exceptional circumstances prevented the
alien from attending the interview or that the
interview notice was not mailed to the last address
provided by the alien or the alien’s representative
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and (9) whether the applicant was
subject to a final order of removal,
deportation, or exclusion and did not
file a motion to reopen within one year
of the change in country conditions, 8
CFR 208.13(d)(2)(i)(I),
1208.13(d)(2)(i)(I); see also INA
240(c)(7)(C)(ii), 8 U.S.C.
1229a(c)(7)(C)(ii); 8 CFR 1003.2(c)(3)(ii),
1003.23(b)(4)(i).
This rule provides that if the
adjudicator were to determine that any
of these nine circumstances applied
during the course of the discretionary
review, the adjudicator may
nevertheless favorably exercise
discretion in extraordinary
circumstances, such as those involving
national security or foreign policy
considerations, or if the alien
demonstrates, by clear and convincing
evidence, that the denial or referral of
asylum would result in an exceptional
and extremely unusual hardship to the
alien. 8 CFR 208.13(d)(2)(ii),
1208.13(d)(2)(ii).
In comparison to the NPRM, this final
rule adds the clarifying phrase ‘‘as
defined in section 212(a)(9)(B)(ii) and
(iii) of the Act’’ to 8 CFR
208.13(d)(2)(i)(D) and
1208.13(d)(2)(i)(D) consistent with the
intent of the NPRM. In addition, this
final rule amends 8 CFR 208.13(d)(1)(i)
and 1208.13(d)(1)(i) to reflect that an
unlawful or attempted unlawful entry
into the United States by an alien under
the age of 18 will not be considered as
a significant adverse discretionary factor
in considering a subsequent asylum
application filed by such an alien.
Further, the final rule amends 8 CFR
208.13(d)(2)(ii) to reflect that,
operationally, DHS may refer or deny an
asylum application, depending on the
circumstances of the applicant. See 8
CFR 208.14.
2.10. Firm Resettlement
Due to the increased availability of
resettlement opportunities and the
interest of those genuinely in fear of
persecution in attaining safety as soon
as possible, the Departments revise the
definition of firm resettlement that
applies to asylum adjudications at 8
CFR 208.15 and 1208.15.10 These
and neither the alien nor the alien’s representative
received notice of the interview. 8 CFR
208.13(d)(2)(i)(H)(1)–(2), 1208.13(d)(2)(i)(H)(1)–(2).
10 As the Departments noted in the proposed rule,
85 FR at 36286 n.41, 43 countries have signed the
Refugee Convention since 1990. In particular,
resettlement opportunities in Mexico, one of the
most common transit countries for aliens coming to
the United States, have increased significantly in
recent years. For example, the UNHCR has
documented a notable increase in asylum and
refugee claims filed in Mexico—even during the
ongoing COVID–19 pandemic—which strongly
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changes recognize the increased
availability of resettlement
opportunities and that an alien fleeing
persecution would ordinarily be
expected to seek refuge at the first
available opportunity where there is no
fear of persecution or torture. Further,
the changes would ensure that the
asylum system is used by those in need
of immediate protection rather than
those who chose the United States as
their destination for other reasons and
suggests that Mexico is an appropriate option for
seeking refuge for those genuinely fleeing
persecution. See, e.g., Shabia Mantoo, Despite
pandemic restrictions, people fleeing violence and
persecution continue to seek asylum in Mexico,
U.N. High Commissioner for Refugees (Apr. 28,
2020), https://www.unhcr.org/en-us/news/briefing/
2020/4/5ea7dc144/despite-pandemic-restrictionspeople-fleeing-violence-persecution-continue.html
(‘‘While a number of countries throughout Latin
America and the rest of the world have closed their
borders and restricted movement to contain the
spread of coronavirus, Mexico has continued to
register new asylum claims from people fleeing
brutal violence and persecution, helping them find
safety.’’). Asylum and refugee claims filed in
Mexico increased 33 percent in the first three
months of 2020 compared to the same period in
2019, averaging almost 6000 per month. Id. Asylum
claims filed in Mexico rose by more than 103
percent in 2018 compared to the previous year.
U.N. High Commissioner for Refugees, Fact Sheet
(Apr. 2019), https://reporting.unhcr.org/sites/
default/files/UNHCR%20Factsheet%20Mexico%20%20April%202019.pdf. Overall, ‘‘[a]sylum requests
have doubled in Mexico each year since 2015.’’
Congressional Research Serv., Mexico’s Immigration
Control Efforts (Feb. 19, 2020), https://fas.org/sgp/
crs/row/IF10215.pdf. Moreover, some private
organizations acknowledge that asylum claims in
Mexico have recently ‘‘skyrocket[ed],’’ that ‘‘Mexico
has adopted a broader refugee definition than the
U.S. and grants a higher percentage of asylum
applications,’’ and that ‘‘Mexico may offer better
options for certain refugees who cannot find
international protection in the U.S.,’’ including for
those ‘‘who are deciding where to seek asylum [i.e.
between Mexico and the United States].’’ Asylum
Access, Mexican Asylum System for U.S.
Immigration Lawyers FAQ (Nov. 2019), https://
asylumaccess.org/wp-content/uploads/2019/11/
Mexican-Asylum-FAQ-for-US-ImmigrationLawyers.pdf. Moreover, the Mexican Constitution
was amended in 2011 to include the specific right
to asylum and further amended in 2016 to expand
that right. See Mex. Const. Art. 11 (‘‘Every person
has the right to seek and receive asylum.
Recognition of refugee status and the granting of
political asylum will be carried out in accordance
with international treaties. The law will regulate
their origins and exceptions.’’). In fact, the grounds
for seeking and obtaining refugee status under
Mexican law are broader than the grounds under
U.S. law. As in the United States, individuals in
Mexico may seek refugee status as a result of
persecution in their home countries on the basis of
race, religion, nationality, gender, membership in a
social group, or political opinion. Compare 2011
Law for Refugees, Complementary Protection, and
Political Asylum (‘‘LRCPPA’’), Art. 13(I), with INA
208(b)(1)(B)(i), 8 U.S.C. 1158(b)(1)(B)(i). However,
individuals in Mexico may also seek refugee status
based on ‘‘generalized violence’’ and ‘‘massive
violation of human rights.’’ See 2011 LRCPPA, Art.
13(II). In short, resettlement opportunities are
unquestionably greater now than when the
regulatory definition of ‘‘firm resettlement’’ was
first implemented, and those changes warrant
revisions to that definition accordingly.
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then relied on the asylum system to
reach that destination.
Specifically, the Departments identify
three circumstances under which an
alien would be considered firmly
resettled: (1) The alien resided in a
country through which the alien
transited prior to arriving in or entering
the United States and (i) received or was
eligible for any permanent legal
immigration status in that country, (ii)
resided in such a country with any nonpermanent but indefinitely renewable
legal immigration status (including
asylee, refugee, or similar status but
excluding status such as of a tourist), or
(iii) resided in such a country and could
have applied for and obtained any nonpermanent but indefinitely renewable
legal immigration status in that country;
(2) the alien physically resided
voluntarily, and without continuing to
suffer persecution, in any one country
for one year or more after departing his
country of nationality or last habitual
residence and prior to arrival in or entry
into the United States; or (3) (i) the alien
is a citizen of a country other than the
one where the alien alleges a fear of
persecution and the alien was present in
that country prior to arriving in the
United States, or (ii) the alien was a
citizen of a country other than the one
where the alien alleges a fear of
persecution, the alien was present in
that country prior to arriving in the
United States, and the alien renounced
that citizenship prior to or after arriving
in the United States. 8 CFR
208.15(a)(1)–(3), 1208.15(a)(1)–(3).
The Departments further provide that
the issue of whether the firm
resettlement bar applies arises ‘‘when
the evidence of record indicates that the
firm resettlement bar may apply,’’ and
specifically allows both DHS and the
immigration judge to first raise the issue
based on the record evidence. 8 CFR
208.15(b), 1208.15(b). Finally, the
Departments specify that the firm
resettlement of an alien’s parent(s)
would be imputed to the alien if the
resettlement was prior to the alien
turning 18 and the alien resided with
the parents at the time of the firm
resettlement unless the alien could not
have derived any legal immigration
status or any nonpermanent legal
immigration status that was potentially
indefinitely renewable from the parent.
Id.
In comparison to the NPRM, this final
rule analyzes the components of 8 CFR
208.15(a)(1) and 1208.15(a)(1), breaks it
into three subparagraphs, and changes
the syntax, all for easier readability and
to avoid confusion. The changes in the
final rule are stylistic and do not reflect
an intent to make a substantive change
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from the NPRM. This final rule also
changes the temporal language in 8 CFR
208.15(a)(3)(i) and (ii) and
1208.15(a)(3)(i) and (ii) for clarity and
consistency with similar language in 8
CFR 208.15(a)(2) and 1208.15(a)(2). The
changes clarify the relevant temporal
scope to read ‘‘after departing his
country of nationality or last habitual
residence and prior to arrival in or entry
into the United States’’ in lieu of the
language in the NPRM. Finally, as
discussed above, the rule corrects a
related outdated statutory crossreference in 8 CFR 1244.4(b).
2.11. ‘‘Public Officials’’
The Departments are revising 8 CFR
208.18(a)(1), (7) and 1208.18(a)(1), (7) to
provide further guidance for
determining what sorts of officials
constitute ‘‘public officials,’’ including
whether an official such as a police
officer is a public official for the
purposes of the CAT regulations if he or
she acts in violation of official policy or
his or her official status. Specifically, in
comparison to the NPRM, this final rule
strikes the parenthetical phrase ‘‘(‘‘rogue
official’’)’’ in 8 CFR 208.18(a)(1) and
1208.18(a)(1). Relatedly, this final rule
replaces the remaining uses of the
phrase ‘‘rogue official’’ in 8 CFR
208.16(b)(3)(iv), 208.18(a)(1), and
1208.18(a)(1) with the definition,
‘‘public official who is not acting under
color of law.’’ As recently noted by the
Attorney General in Matter of
O–F–A–S–, 28 I&N Dec. 35, 38 (A.G.
2020), ‘‘continued use of the ‘rogue
official’ language by the immigration
courts going forward risks confusion,
not only because it suggests a different
standard from the ‘under color of law’
standard, but also because ‘rogue
official’ has been interpreted to have
multiple meanings.’’
In addition, the Departments clarify
(1) that pain or suffering inflicted by, or
at the instigation of or with the consent
or acquiescence of, a public official is
not torture unless it is done while the
official is acting in his or her official
capacity (i.e., under ‘‘color of law’’) and
(2) that pain or suffering inflicted by, or
at the instigation of or with the consent
or acquiescence of, a public official not
acting under color of law does not
constitute a ‘‘pain or suffering inflicted
by or at the instigation of or with the
consent or acquiescence of a public
official or other person acting in an
official capacity,’’ even if such actions
cause pain and suffering that could rise
to the severity of torture. See 8 CFR
208.18(a)(1), 1208.18(a)(1). This
amendment clarifies that the
requirement that the individual be
acting in an official capacity applies to

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 19 of 965
80284

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations

jbell on DSKJLSW7X2PROD with RULES2

both a ‘‘public official,’’ such as a police
officer, and an ‘‘other person,’’ such as
an individual deputized to act on the
government’s behalf. Id.
The Departments also clarify the
definition of ‘‘acquiescence of a public
official’’ so that, as several courts of
appeals and the BIA have recognized,
‘‘awareness’’—as used in the CAT
‘‘acquiescence’’ definition—requires a
finding of either actual knowledge or
willful blindness. 8 CFR 208.18(a)(7),
1208.18(a)(7). The Departments further
clarify in this rule that, for purposes of
the CAT regulations, ‘‘willful
blindness’’ means that ‘‘the public
official acting in an official capacity or
other person acting in an official
capacity was aware of a high probability
of activity constituting torture and
deliberately avoided learning the truth;
it is not enough that such public official
acting in an official capacity or other
person acting in an official capacity was
mistaken, recklessly disregarded the
truth, or negligently failed to inquire.’’
Id.
Additionally, the Departments clarify
that acquiescence is not established by
prior awareness of the activity alone,
but requires an omission of an act that
the official had a duty to do and was
able to do. 8 CFR 208.18(a)(7),
1208.18(a)(7).
2.12. Information Disclosure
The Departments are making changes
to 8 CFR 208.6 and 8 CFR 1208.6 to
clarify that information may be
disclosed in certain circumstances that
directly relate to the integrity of
immigration proceedings, including
situations in which there is suspected
fraud or improper duplication of
applications or claims. Specifically, the
Departments provide that to the extent
not already specifically permitted, and
without the necessity of seeking the
exercise of the Attorney General’s or
Secretary’s discretion under sections
1208.6(a) and 208.6(a), respectively, the
Government may disclose all relevant
and applicable information in or
pertaining to the application for asylum,
statutory withholding of removal, and
protection under the CAT regulations as
part of a Federal or state investigation,
proceeding, or prosecution; as a defense
to any legal action relating to the alien’s
immigration or custody status; during
an adjudication of the application itself
or an adjudication of any other
application or proceeding arising under
the immigration laws; pursuant to any
state or Federal mandatory reporting
requirement; and to deter, prevent, or
ameliorate the effects of child abuse. 8
CFR 208.6(d)(1)(i)–(iv), 1208.6(d)(1)(i)–
(vi). Finally, the Departments provide
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that nothing in 8 CFR 208.6 or 1208.6
should be construed to prohibit the
disclosure of information in or relating
to an application for asylum, statutory
withholding of removal, and protection
under the CAT regulations among
specified government employees or
where a government employee or
contractor has a ‘‘good faith and
reasonable’’ belief that the disclosure is
necessary to prevent the commission of
a crime, the furtherance of an ongoing
crime, or to ameliorate the effects of a
crime. 8 CFR 208.6(e), 1208.6(e).
The Departments are making
conforming edits to 8 CFR 208.6(a) and
(b) and 8 CFR 1208.6(b) to make clear
that the disclosure provisions of 8 CFR
208.6 and 1208.6 apply to applications
for withholding of removal under the
INA and for protection under the
regulations implementing the CAT, and
not solely to asylum applications. That
point is already clear in 8 CFR 208.6(d)
and 1208.6(d), and the Departments see
no reason not to conform the other
paragraphs in that section for
consistency.
2.13. Severability
Given the numerous and varied
changes proposed in the NPRM, the
Departments are adding severability
provisions in 8 CFR parts 208, 235,
1003, 1208, 1212, and 1235. See 8 CFR
208.25, 235.6(c), 1003.42(i), 1208.25,
1212.13, 1235.6(c). Because the
Departments believe that the provisions
of each part would function sensibly
independent of other provisions, the
Departments make clear that the
provisions are severable so that, if
necessary, the regulations can continue
to function without a stricken provision.
3. Other
In comparison to the NPRM, this final
rule strikes the regulatory text changes
proposed at 103.5 because those
changes were inadvertently included in
the NPRM’s proposed regulatory text.
II. Public Comments on the Proposed
Rule
A. Summary of Public Comments
The comment period for the NPRM
closed on July 15, 2020, with more than
87,000 comments received.
Organizations, including nongovernment organizations, legal
advocacy groups, non-profit
organizations, religious organizations,
unions, congressional committees, and
groups of members of Congress,
submitted 311 comments, and
individual commenters submitted the
rest. Most individual comments
opposed the NPRM.
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Many if not most comments opposing
the NPRM either misstate its contents,
provide no evidence (other than isolated
or distinguishable anecdotes) to support
broad speculative effects, are contrary to
facts or law, or lack an understanding of
relevant immigration law and
procedures. As the vast majority of
comments in opposition fall within one
of these categories, the Departments
offer the following general responses to
them, supplemented by more detailed,
comment-specific responses in Section
II.C of this preamble.
Many comments oppose the NPRM
because they misstate, in hyperbolic
terms, that it ends or destroys the
asylum system or eliminates the
availability of humanitarian protection
in the United States. The NPRM does
nothing of the kind. The availability of
asylum is established by statute, INA
208, 8 U.S.C. 1158, and an NPRM
cannot alter a statute.11 Rather, the
NPRM, consistent with the statutory
authority of the Secretary and the
Attorney General, adds much-needed
guidance on the many critical, yet
undefined, statutory terms related to
asylum applications. Such guidance not
only improves the efficiency of the
system as a whole, but allows
adjudicators to focus resources more
effectively on potentially meritorious
claims rather than on meritless ones. In
short, the NPRM enhances rather than
degrades the asylum system.
Many comments misstate that the
NPRM creates a blanket rule denying
asylum based on its addition of certain
definitions—e.g., particular social
group, political opinion, nexus, and
persecution. Although the rule provides
definitions for these terms and examples
of situations that generally will not meet
those definitions, the rule also makes
clear that the examples are
generalizations, and it does not
categorically rule out types of claims
based on those definitions. In short, the
rule does not contain the blanket
prohibitions that some commenters
ascribe to it.
Many comments assert that the NPRM
targets certain nationalities, groups, or
types of claims and is motivated by a
nefarious or conspiratorial animus,
particularly an alleged racial animus.
The Departments categorically deny an
improper motive in promulgating the
NPRM. Rather, the animating principles
of the NPRM were to provide clearer
guidance to adjudicators regarding a
number of thorny issues that have
11 For similar reasons, the NPRM cannot—and
does not—alter the general availability of
withholding of removal under the Act or protection
under the CAT.
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created confusion and inconsistency; to
improve the efficiency and integrity of
the overall system; to correct procedures
that were not working well, including
the identification of meritless or
fraudulent claims; and to reset the
overall asylum adjudicatory framework
in light of numerous—and often
contradictory or confusing—decisions
from the Board and circuit courts. The
Departments’ positions are rooted in
law, as explained in the NPRM. In short,
the Departments have not targeted any
particular groups or nationalities in the
NPRM or in the provisions of this final
rule.12 Rather, the Departments are
appropriately using rulemaking to
provide guidance in order to streamline
determinations consistent with their
statutory authorities. See Heckler v.
Campbell, 461 U.S. 458, 467 (1983)
(‘‘The Court has recognized that even
where an agency’s enabling statute
expressly requires it to hold a hearing,
the agency may rely on its rulemaking
authority to determine issues that do not
require case-by-case consideration. . . .
A contrary holding would require the
agency continually to relitigate issues
that may be established fairly and
efficiently in a single rulemaking
proceeding.’’) (citation omitted); see
also Lopez v. Davis, 531 U.S. 230, 243–
44 (2001) (‘‘[E]ven if a statutory scheme
requires individualized determinations,
which this scheme does not, the
decisionmaker has the authority to rely
on rulemaking to resolve certain issues
of general applicability unless Congress
clearly expresses an intent to withhold
that authority. . . . The approach
pressed by Lopez—case-by-case
decision-making in thousands of cases
each year—could invite favoritism,
disunity, and inconsistency.’’) (citations
and internal quotations omitted).
Many, if not most, commenters
asserted that the rule was ‘‘arbitrary and
capricious,’’ though nearly all of those
assertions were ultimately rooted in the
fact that the rule did not adopt the
commenters’ policy preferences rather
than specific legal deficiencies. The
Departments have considered all
comments and looked at alternatives.
The Departments understand that many,
12 Asylum claims are unevenly distributed among
the world’s countries. See EOIR, Asylum Decision
Rates by Nationality (July 14, 2020), https://
www.justice.gov/eoir/page/file/1107366/download.
Thus, to the extent that the NPRM affects certain
groups of aliens more than others, those effects are
a by-product of the inherent distribution of claims,
rather than any alleged targeting by the
Departments. See also DHS v. Regents of Univ. of
Cal., 140 S.Ct. 1891, 1915–16 (2020) (impact of a
policy on a population that is intrinsically skewed
demographically does not established a plausible
claim of racial animus, invidious discrimination, or
an equal protection violation).
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if not most, commenters opposing the
rule believe that most asylum
applications are meritorious and, thus,
would prefer that more applications for
asylum be granted; that border
restrictions should be loosened; and that
the Departments, as a matter of
forbearance or discretion, should
decline to enforce the law when doing
so would be beneficial to aliens. For all
of the reasons discussed in the NPRM,
and reiterated herein, the Departments
decline to adopt those positions.
The Departments further understand
that many if not most commenters have
a policy preference for the status quo
over the proposed rule changes. The
Departments have been forthright in
acknowledging the changes, but have
also explained the reasoning behind
those changes, including the lack of
clarity in key statutory language and the
resulting cacophony of case law that
leads to confusion and inconsistency in
adjudication. The Departments
acknowledge changes in positions,
where applicable have provided good
reasons for the changes; they believe the
changes better implement the law; and
they have provided a ‘‘reasoned
analysis’’ for the changes, which is
contained in the NPRM and reiterated
herein in response to the comments
received. In short, the rule is not
‘‘arbitrary and capricious’’ under
existing law. See FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009).
Finally, many commenters assert that
various provisions of the NPRM are
inconsistent with either Board or
circuit-court precedents. The
Departments may engage in rulemaking
that overrules prior Board precedent,
and as noted in the NPRM, 85 FR at
36265 n.1, to the extent that some
circuits have disagreed with the
Departments’ interpretations of
ambiguous statutory terms in the past,
the Departments’ new rule would
warrant reevaluation in appropriate
cases under well-established principles
of administrative law. See Nat’l Cable &
Telecomms. Ass’n v. Brand X internet
Servs., 545 U.S. 967, 982 (2005)
(hereinafter ‘‘Brand X’’); Chevron,
U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837,
842–844 (1984). Moreover, ‘‘ ‘judicial
deference to the Executive Branch is
especially appropriate in the
immigration context,’ where decisions
about a complex statutory scheme often
implicate foreign relations.’’ Scialabba
v. Cuellar de Osorio, 573 U.S. 41, 56–
57 (2014) (plurality op.) (quoting INS v.
Aguirre-Aguirre, 526 U.S. 415, 425
(1999)).
Consequently, for the reasons
explained in the NPRM and herein,
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prior Board and circuit court decisions
do not restrict the Departments to the
extent asserted by most commenters.
Further, as also discussed, infra, and
recognized by commenters, much of the
relevant circuit court case law points in
different directions and offers multiple
views on the issues in the NPRM. There
is nothing inappropriate about the
Departments seeking to improve the
consistency, clarity, and efficiency of
asylum adjudications, and to bring some
reasonable order to the dissonant views
on several important-but-contested
statutory issues. See, e.g., Fed. Express
Corp. v. Holowecki, 552 U.S. 389, 403
(2008) (‘‘We find no reason in this case
to depart from our usual rule: Where
ambiguities in statutory analysis and
application are presented, the agency
may choose among reasonable
alternatives.’’).
Overall, and as discussed in more
detail below, the Departments generally
decline to adopt the recommendations
of comments that misinterpret the
NPRM, offer dire and speculative
predictions that lack support, are
contrary to facts or law, or otherwise
lack an understanding of relevant law
and procedures.
B. Comments Expressing Support for the
Proposed Rule
Comment: At least two organizations
and other individual commenters
expressed general support for the rule.
Some commenters noted the need for
regulatory reform given the current
delays in asylum adjudication and said
the rule is a move in the right direction.
Other commenters indicated a range of
reasons for their support, including a
desire to limit overall levels of
immigration, a belief that many
individuals who claim asylum are
instead simply seeking better economic
opportunities, or a belief that asylum
seekers or immigration representatives
abuse the asylum system.
Commenters stated that the rule will
aid both adjudicators and applicants.
For example, one individual and
organization explained that:
[T]hese proposals will give aliens applying
for protection ample notice and motivation to
file complete and adequately reasoned
asylum applications in advance of the merits
hearing, which will protect the rights of the
alien, assist the IJ in completing the case in
a timely manner, and aid the ICE attorney in
representing the interests of the government.

Response: The Departments note and
appreciate these commenters’ support
for the rule.
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1. General Opposition
1.1. General Immigration Policy
Concerns
Comment: Many commenters
expressed a general opposition to the
rule, and noted that, although they may
not be commenting on every aspect of
the rule, a failure to comment on a
specific provision does not mean that
the commenter agrees with a provision.
Commenters stated that the rule would
‘‘destroy’’ the U.S. asylum system and
would result in the denial of virtually
all asylum applications. Instead,
commenters recommended that the
current regulations remain in place.
Moreover, commenters stated that the
rule conflicts with America’s values and
deeply rooted policy of welcoming
immigrants and refugees. Commenters
asserted that the rule would damage the
United States’ standing in the world.
Commenters explained that the United
States should be promoting values of
freedom and human rights, and that
immigration benefits the United States
both economically and culturally.
Commenters asserted that the rule
provides inadequate legal reasoning and
is inappropriately motivated by the
administration’s animus against
immigrants.
Response: The rule is not immoral,
motivated by racial animus, or
promulgated with discriminatory intent.
Instead, the rule is intended to help the
Departments better allocate limited
resources in order to more expeditiously
adjudicate meritorious asylum, statutory
withholding of removal, and CAT
protection claims. For example, placing
aliens who receive a positive credible
fear screening into asylum-andwithholding-only proceedings will
lessen the strain on the immigration
courts by limiting the focus of such
proceedings and thereby streamlining
the process. Similarly, applying certain
asylum bars and raising the standards
for statutory withholding of removal
and CAT protection will help screen out
non-meritorious claims during the
credible fear screening, which will
allow the Departments to devote their
limited resources to adjudicating claims
that are more likely to be meritorious.
Likewise, allowing immigration judges
to pretermit asylum applications that
are not prima facie eligible for relief will
allow judges to use limited hearing time
to focus on cases with a higher chance
of being meritorious. The rule’s
expanded definition of frivolousness
will also help to deter specious claims
that would otherwise require the use of
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limited judicial resources. The rule’s
additional guidance regarding certain
definitions (such as particular social
groups, political opinion, persecution,
and acquiescence, among others), as
well as enumerated negative
discretionary factors, will provide
clarity to adjudicators and the parties
and make the adjudicatory process more
efficient and consistent.
These changes do not ‘‘destroy’’ the
U.S. asylum system, prevent aliens from
applying for asylum, or prevent the
granting of meritorious claims, contrary
to commenters’ claims. The asylum
system remains enshrined in both
statute and regulation. Rather, the
changes are intended to harmonize the
process between the relevant
Departments, provide more clarity to
adjudicators, and allow the immigration
system to more efficiently focus its
resources on adjudicating claims that
are more likely to be meritorious. In
doing so, the rule will help the
Departments ensure that the asylum
system is available to those who truly
have ‘‘nowhere else to turn.’’ Matter of
B–R–, 26 I&N Dec. 119, 122 (BIA 2013)
(internal citations omitted).
1.2. Issuance of Joint Regulations
Comment: At least one commenter
expressed a belief that it is
inappropriate for DHS (characterized by
the commenter as the immigration
prosecutors) and DOJ (characterized by
the commenter as the immigration
adjudicators) to issue rules jointly
because the agencies serve different
roles and missions within the
immigration system. The commenter
stated that the issuance of joint
regulations calls into question the
agencies’ independence from each
other.
Response: The HSA divided, between
DHS and DOJ, some immigration
adjudicatory and enforcement functions
that had previously been housed within
DOJ. See INA 103, 8 U.S.C. 1103 (setting
out the powers of the Secretary and
Under Secretary of DHS and of the
Attorney General); see also HSA, sec.
101, 116 Stat. at 2142 (‘‘There is
established a Department of Homeland
Security, as an executive department of
the United States . . . .’’). However,
the Departments disagree that issuing
joint regulations violates the agencies’
independence in the manner suggested
by commenters. Instead, the DHS and
DOJ regulations are inextricably
intertwined, and the Departments’ roles
are often complementary. See, e.g., INA
235(b)(1)(B)(iii)(III), 8 U.S.C.
1225(b)(1)(B)(iii)(III) (providing for
immigration judge review of asylum
officers’ determinations regarding
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certain aliens’ credible fear claims); see
also 8 CFR 208.30 and 1208.30 (setting
out the credible fear procedures, which
involve actions before both DHS/USCIS
and DOJ/EOIR). Because officials in
both DHS and DOJ make determinations
involving the same provisions of the
INA, including those related to asylum,
it is appropriate for the Departments to
coordinate on regulations like the
proposed rule that affect both agencies’
equities in order to ensure consistent
application of the immigration laws.
1.3. Impact on Particular Populations
Comment: Commenters asserted that
the proposed regulation is in conflict
with American values and that it would
deny due process to specific
populations—including women, LGBTQ
asylum seekers, and children.
Commenters similarly expressed
concerns that the proposed regulation
would lead to the denial of virtually all
applications from those populations,
which, commenters asserted, would
place them in harm’s way.
Commenters asserted that the
elimination of gender-based claims
would be particularly detrimental to
women and LGBTQ asylum-seekers.
Commenters asserted that the proposed
rule would ‘‘all but ban’’ domesticviolence-based and gang-based claims.
Commenters noted that courts have
found that such claims can be
meritorious.
Response: The Departments disagree
that the rule is contrary to American
values. The United States continues to
fulfill its international commitments in
accordance with the Refugee Act of
1980,13 evidenced by United Nations
High Commissioner for Refugees
(‘‘UNHCR’’) data on refugee resettlement
confirming that the United States was
the top country for refugee resettlement
in 2019, as well as 2017 and 2018. See
UNHCR, Resettlement at a Glance
(January–December 2019), https://
www.unhcr.org/protection/resettlement/
5e31448a4/resettlement-fact-sheet2019.html. Further, since the Refugee
Act was passed, the United States has
admitted more than three million
refugees and granted asylum to more
than 721,000 individuals. See UNHCR,
Refugee Admissions, https://
www.state.gov/refugee-admissions/. In
Fiscal Year (‘‘FY’’) 2019 alone, the
Departments approved nearly 39,000
asylum applications. EOIR, Asylum
Decision Rates, (Oct. 13, 2020), https://
www.justice.gov/eoir/page/file/1248491/
download (listing 18,836 grants); USCIS,
Number of Service-wide Forms Fiscal
13 See infra Section II.C.6.8 for further discussion
on this point.
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Year To- Date, https://www.uscis.gov/
sites/default/files/document/data/
Quarterly_All_Forms_FY19Q4.pdf
(listing 19,945 grants). This rule does
not affect the United States’ longstanding commitment to assisting
refugees and asylees from around the
world.
The rule does not deny due process to
any alien. As an initial matter, courts
have found that aliens have no
cognizable due process interest in the
discretionary benefit of asylum. See
Yuen Jin v. Mukasey, 538 F.3d 143,
156–57 (2d Cir. 2008); Ticoalu v.
Gonzales, 472 F.3d 8, 11 (1st Cir. 2006)
(citing DaCosta v. Gonzales, 449 F.3d
45, 49–50 (1st Cir. 2006)). Still, the
statute and regulations provide for
certain basic procedural protections—
such as notice and an opportunity to be
heard—and the rule does not alter those
basic protections. See LaChance v.
Erickson, 522 U.S. 262, 266 (1998)
(‘‘The core of due process is the right to
notice and a meaningful opportunity to
be heard.’’); see also Lapaix v. U.S. Att’y
Gen., 605 F.3d 1138, 1143 (11th Cir.
2010) (‘‘Due process requires that aliens
be given notice and an opportunity to be
heard in their removal proceedings.’’).
Aliens in removal proceedings will
continue to be provided a notice of the
charges of removability, INA 239(a)(1), 8
U.S.C. 1229(a)(1), have an opportunity
to present the case to an immigration
judge, INA 240(a)(1), 8 U.S.C.
1229a(a)(1), and have an opportunity to
appeal, 8 CFR 1003.38. Aliens in
asylum-and-withholding-only
proceedings will continue to be
provided notice of referral for a hearing
before an immigration judge, 8 CFR
1003.13 (defining ‘‘charging document’’
used by DHS to initiate non-removal,
immigration proceedings before an
immigration judge), to have an
opportunity to be heard by an
immigration judge, 8 CFR 1208.2(c), and
have an opportunity to appeal, 8 CFR
1003.1(b)(9). Nothing in the proposed
regulations alters those well-established
procedural requirements.
The generalized concern that the rule
will categorically deny asylum to
classes of persons, such as women or
LGBTQ asylum-seekers—and thus put
those persons in harm’s way—is
unsupported, speculative, and overlooks
the case-by-case nature of the asylum
process. The rule provides more clarity
to adjudicators regarding a number of
difficult issues—e.g. persecution,
particular social group, and nexus—in
order to improve the consistency and
quality of adjudications, but it
establishes no categorical bars to
domestic-violence-based or gang-based
claims, and no categorical bars based on
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the class or status of the person claiming
asylum; instead, asylum cases turn on
the nature of the individual’s claim.
Moreover, in accordance with its nonrefoulement obligations, the United
States continues to offer statutory
withholding of removal and CAT
protection. Although this rule amends
those forms of relief, the amended relief
continues to align with the provisions of
the 1951 Convention relating to the
Status of Refugees, the 1967 Protocol
relating to the Status of Refugees, and
the CAT, such that eligible aliens will
not be returned to places where they
may be subjected to persecution or
torture.
The portion of the rule that draws the
objection above does not categorically
ban or eliminate any types of claims,
including those posited by the
commenters. In relevant part, the rule
codifies a long-standing test for
determining the cognizability of
particular social groups and sets forth a
list of common fact patterns involving
particular-social-group claims that
generally will not meet those longstanding requirements. See 85 FR at
36278–79; see also 8 CFR 208.1(f)(1),
1208.1(f)(1). At the same time, the
Departments recognized in the NPRM
that ‘‘in rare circumstances,’’ items from
the list of common fact patterns ‘‘could
be the basis for finding a particular
social group, given the fact- and societyspecific nature of this determination.’’
85 FR at 36279. Thus, the NPRM
explicitly stated that the rule did not
‘‘foreclose’’ any claims; the inquiry
remains case-by-case.
2. Expedited Removal and Screenings in
the Credible Fear Process
2.1. Asylum-and-Withholding-Only
Proceedings for Aliens With Credible
Fear
Comment: One organization stated
that the rule would deprive individuals
who have established a credible fear
from being placed into full removal
proceedings under section 240 of the
Act, 8 U.S.C. 1229a. Another
organization claimed that the rule,
‘‘effectively destroys due process rights
of asylum seekers’’ as it would prevent
these individuals from contesting
removability where there are ‘‘egregious
due process violations,’’ defects in the
Notice to Appear, or competency
concerns.
One organization stated that the rule
is contrary to congressional intent
because there is no statutory prohibition
against placing arriving asylum seekers
into complete section 240 proceedings,
and at least one organization claimed
that this intent is supported by the
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legislative history. One organization
expressed its disagreement with the
rule’s citation to Matter of M–S–, 27 I&N
Dec. 509 (A.G. 2019), 85 FR at 36267
n.9, contending that if Congress
intended to ‘‘strip asylum-seekers of
their due process rights, it would have
expressly said so.’’ Another organization
stated that the rule is ‘‘[a]rbitrary and
capricious,’’ noting that the proposed
policy is a ‘‘dramatic change’’ from
decades of practice but claiming the
Departments offer ‘‘no discussion’’ as to
why it is necessary.
One organization emphasized that
‘‘asylum-only proceedings,’’ are limited
in scope and both parties are prohibited
from raising ‘‘any other issues.’’ The
organization alleged that the NPRM did
not include any data regarding the
number of asylum seekers who are
placed in section 240 proceedings after
passing a credible fear interview, or the
number of respondents in these
proceedings who are granted some form
of relief besides asylum or withholding
of removal. Because of this, the
organization claimed that the rule ‘‘does
not provide adequate justification’’ for
the proposed change.
Another organization claimed the rule
‘‘pre-supposes’’ that asylum seekers
would not be eligible for other forms of
immigration relief. The organization
noted that many individuals who are
apprehended at the border as asylum
applicants may also be victims of
human trafficking or serious crimes
committed within the United States.
The organization stated that Congress
has recognized the unique assistance
that victims of human trafficking and
victims of crimes potentially eligible for
U visas are able to provide to Federal
law enforcement, claiming this is the
reason the S visa, T visa, and U visa
programs were created. The
organization asserted that if the
Departments ‘‘cut off’’ access to a
complete section 240 proceeding, they
will essentially ‘‘tie the hands’’ of law
enforcement. Another organization
expressed concern that the rule would
prevent survivors of gender-based and
LGBTQ-related violence in expedited
removal proceedings from applying for
protection under the Violence Against
Women Act (‘‘VAWA’’) or the William
Wilberforce Trafficking Victims
Protection Reauthorization Act of 2008
(‘‘TVPRA’’).
One organization contended that there
is little efficiency in abandoning
removability determinations in removal
proceedings, arguing that ‘‘[i]n the
overwhelming majority of cases, the
pleadings required to establish
removability take 30 seconds.’’ The
organization argued that Congress
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would not have chosen to sacrifice
competency and accuracy to save such
a short amount of time. Another
organization criticized the rule’s
statement that ‘‘referring aliens who
pass a credible fear for section 240
proceedings runs counter to [the]
legislative aims’’ of a quick expedited
removal process, 85 FR at 36267,
arguing that this justification is ‘‘faulty
at best and baseless at worst.’’ One
organization claimed that administrative
efficiency is aided by the availability of
a broad range of reliefs because
respondents placed in full removal
proceedings often qualify for a simpler
form of relief, allowing courts to omit
many of these complexities.
One organization noted that, in the
expedited removal context, decisions
are made by Customs and Border
Protection (‘‘CBP’’) officers. The
organization expressed concern about
the risk of error in permitting an
enforcement officer to act as both
‘‘prosecutor and judge,’’ particularly
when the officer’s decisions are not
subject to appellate review. The
organization also noted the rule’s
reference to the ‘‘prosecutorial
discretion’’ of DHS in removal
proceedings and argued that this
discretion does not include the
authority to create new types of
proceedings. Instead, the organization
contended that this discretion is
confined to decisions surrounding the
determination of whether to pursue
charges. Another organization
emphasized that, while DHS has the
discretion to place an individual
without documentation directly into
section 240 proceedings instead of
expedited removal, this discretion is
‘‘initial,’’ and does not continue once
the individual has established fear (as
the individual must then be referred for
full consideration of his or her claims).
The organization disagreed with the
rule’s assertion, 85 FR at 36266, that the
current practice of placing applicants
with credible fear into section 240
proceedings ‘‘effectively negat[es]’’
DHS’s prosecutorial discretion.
The organization further disagreed
with the Departments’ claim that ‘‘[b]y
deciding that the [individual] was
amenable to expedited removal, DHS
already determined removability,’’ 85
FR at 36266, contending this
‘‘overreaches.’’ The organization noted
that, pursuant to section 235(b)(1) of the
Act, 8 U.S.C. 1225(b)(1), a DHS
inspector does have initial discretion to
place an applicant into expedited
removal proceedings if it is determined
that the person ‘‘is inadmissible under
section 1182(a)(6)(C) or 1182(a)(7);’’
however, the organization emphasized
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that this is not the ultimate
determination for applicants who
establish credible fear, as DHS cannot
continue to seek expedited removal at
this point.
One organization stated that, when
Congress enacted the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996 (‘‘IIRIRA’’),
Public Law 104–208, Div. C, 110 Stat.
3009, 3009–546, it created two specific
removal procedures: Expedited removal
proceedings in section 235 of the Act, 8
U.S.C. 1225, and regular removal
proceedings in section 240 of the Act, 8
U.S.C. 1229a. The organization asserted
that section 240 proceedings are the
‘‘exclusive’’ admission and removal
proceedings ‘‘unless otherwise
specified’’ in the Act, 8 U.S.C.
1229a(a)(3). The organization also noted
Congress’s specification that certain
classes of citizens should not be placed
in full removal proceedings, noting the
exclusion of persons convicted of
particular crimes (INA 240(a)(3), 8
U.S.C. 1229a(a)(3)); INA 238(a)(1), 8
U.S.C. 1228(a)(1)) as well as the
prohibition of visa waiver program
participants from contesting
inadmissibility or removal except on the
basis of asylum (INA 217(b), 8 U.S.C.
1187(b)). The organization also noted
that, within the expedited removal
statute itself, Congress specifically
excluded stowaways from section 240
proceedings (INA 235(a)(1), 8 U.S.C.
1225(a)(2)); in contrast, Congress
considered asylum seekers to be
applicants for admission under section
235(a)(1) of the Act, 8 U.S.C. 1225(a)(1),
and did not similarly exclude them (see
INA 235(b), 8 U.S.C. 1225(b)). The
organization concluded that the plain
text of the INA ‘‘precludes the agencies’
claim that they are free to make up new
procedures to apply to arriving asylees’’
(citing Henson v. Santander Consumer
USA, Inc., 137 S. Ct. 1718, 1723 (2017)).
The organization claimed that IIRIRA’s
legislative history ‘‘unanimously
confirms’’ this conclusion, citing the
conference report by the Joint
Committee from the House and the
Senate in support of its assertion. See
H.R. Rep. No. 104–828 at 209 (1996).
The organization also emphasized that,
after twenty-three years of placing
applicants with credible fear into
section 240 proceedings, ‘‘Congress has
never suggested that the agencies got
that wrong.’’
Another organization emphasized that
Congress only authorized expedited
removal for a specific category of
noncitizens and that, at the time this
determination was made, the class was
confined to individuals arriving at ports
of entry. The organization argued that
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Congress did not intend to deter
individuals who have ‘‘cleared the
hurdle of establishing a credible fear of
persecution.’’ Another organization
argued that the credible fear screening
‘‘creates an exit’’ from expedited
removal proceedings, emphasizing that
those who establish credible fear are
effectively ‘‘screened out’’ of expedited
removal proceedings (INA
235(b)(1)(B)(ii)–(iii), 8 U.S.C.
1225(b)(1)(B)(ii)–(iii)). One organization
expressed particular concern that ‘‘the
president has announced an intention to
expand expedited removal to the
interior of the United States,’’ noting
that noncitizens who have been in the
United States for up to two years are
more likely to have other forms of relief
to pursue.
Response: The Departments disagree
with commenters that the INA requires
aliens who are found to have a credible
fear to be placed in full removal
proceedings pursuant to section 240 of
the Act, 8 U.S.C. 1229(a). The expedited
removal statute states only that ‘‘the
alien shall be detained for further
consideration of the application for
asylum,’’ but is silent on the type of
proceeding. INA 235(b)(1)(B)(ii) 8 U.S.C.
1225(b)(1)(B)(ii). This silence is notable
as Congress expressly required or
prohibited the use of full removal
proceedings elsewhere in the same
expedited removal provisions. Compare
INA 235(b)(2)(A), 8 U.S.C. 1225(b)(2)(A)
(explicitly requiring certain aliens not
eligible for expedited removal to be
placed in section 240 removal
proceedings), with INA 235(a)(2), 8
U.S.C. 1225(a)(2) (explicitly prohibiting
stowaways from being placed in section
240 removal proceedings).14 As
explained in the NPRM, the former
Immigration and Naturalization Service
(‘‘INS’’) interpreted this ambiguous
section to place aliens with positive
credible fear determinations into section
240 removal proceedings. See
Inspection and Expedited Removal of
Aliens; Detention and Removal of
Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
10312 (Mar. 6, 1997). However, it is the
Departments’ view that the better
interpretation is to place aliens with
positive credible fear determinations
into limited asylum-and-withholdingonly proceedings. This is consistent
with the statutory language that the
14 The Departments note that section 240(a)(3) of
the Act (8 U.S.C. 1229a(a)(3)), which makes removal
proceedings the ‘‘exclusive’’ procedure for
inadmissibility and removability determinations, is
inapplicable here because DHS has already
determined inadmissibility as part of the expedited
removal process. See INA 235(b)(1)(A)(i) (8 U.S.C.
1225(b)(1)(A)(i)).
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alien is entitled to a further proceeding
related to the alien’s ‘‘application for
asylum,’’ and not a full proceeding to
also determine whether the alien should
be admitted or is otherwise entitled to
various immigration benefits. INA
235(b)(1)(B)(ii), 8 U.S.C.
1225(b)(1)(B)(ii).
This interpretation also best aligns
with the overall purpose of the
expedited removal statute to provide a
streamlined and efficient removal
process for certain aliens designated by
Congress.15 See generally INA 235, 8
U.S.C. 1225; cf. DHS v. Thuraissigiam,
140 S.Ct. 1959, 1966 (2020) (‘‘As a
practical matter . . . the great majority
of asylum seekers who fall within the
category subject to expedited removal
do not receive expedited removal and
are instead afforded the same
procedural rights as other aliens.’’).
Further, contrary to commenters’
claims, placing aliens into asylum-andwithholding-only proceedings is not
inconsistent with the purposes of the
credible fear statute. See INA
235(b)(1)(B), 8 U.S.C. 1225(b)(1)(B). The
credible fear process was designed to
ensure that aliens subject to expedited
removal are not summarily removed to
a country where they may face
persecution on account of a protected
ground or torture. This rule maintains
those protections by ensuring that an
alien with a positive credible fear
finding receives a full adjudication of
their claim in asylum-and-withholdingonly proceedings.
Regarding commenters’ concerns
about due process in asylum-andwithholding-only proceedings, the
Departments note that the rule provides
the same general procedural protections
as section 240 removal proceedings. See
85 FR at 36267 (‘‘These ‘asylum-andwithholding-only’ proceedings generally
follow the same rules of procedure that
apply in section 240
proceedings . . . .’’); accord 8 CFR
1208.2(c)(3)(i) (‘‘Except as provided in
this section, proceedings falling under
the jurisdiction of the immigration judge
pursuant to paragraph (c)(1) or (c)(2) of
this section [i.e., asylum-andwithholding-only proceedings] shall be
conducted in accordance with the same
rules of procedure as proceedings
conducted under 8 CFR part 1240,
subpart A [i.e., removal proceedings].’’).
Moreover, just as in removal
proceedings, aliens will be able to
appeal their case to the BIA and Federal
circuit courts, as necessary. Finally, DOJ
15 The Departments note that any comments
regarding the potential expansion of expedited
removal is outside the scope of this rule. Cf.
Designating Aliens for Expedited Removal, 84 FR
35409 (July 23, 2019).
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has conducted asylum-and-withholdingonly proceedings for multiple categories
of aliens for years already, 8 CFR
1208.2(c)(1) and (2), with no alleged
systemic concerns documented about
the due process provided in those
proceedings.
The Departments agree with the
commenter who noted that removability
determinations are typically brief for
those aliens subject to expedited
removal who subsequently establish a
credible fear and are placed in removal
proceedings. The Departments believe
that comment further supports the
placement of such aliens in asylum-andwithholding-only proceedings since ‘‘in
the overwhelming majority of cases,’’
there is no need for a new removability
determination that would otherwise be
called for in removal proceedings.
The Departments disagree with
commenters that section 240 removal
proceedings are more efficient than
asylum-and-withholding-only
proceedings or that more data is
required to align asylum-andwithholding-only proceedings with the
statutory language of INA
235(b)(1)(B)(ii), 8 U.S.C.
1225(b)(1)(B)(ii), especially when there
was little analysis—and no data
offered—to support placing aliens with
positive credible fear determinations in
removal proceedings in the first
instance. See 85 FR at 36266 (stating
that the 1997 decision to place such
aliens in removal proceedings was made
with limited analysis, other than to note
that the statute was silent on the type of
proceeding that could be used). Most
aliens subject to the expedited removal
process are, by definition, less likely to
be eligible for certain other forms of
relief due to their relatively brief
presence in the United States. See, e.g.,
INA 240A(b)(1), 8 U.S.C. 1229b(b)(1)
(cancellation of removal for certain nonpermanent residents requires ten years
of continuous physical presence); INA
240B(b)(1)(A), 8 U.S.C. 1229c(b)(1)(A)
(voluntary departure at the conclusion
of proceedings requires an alien to have
been physically present in the United
States for at least one year prior to the
service of a notice to appear). In
particular, they are less likely to be
eligible for the simplest form of relief,
voluntary departure, because either they
are arriving aliens, INA 240B(a)(4), 8
U.S.C. 1229c(a)(4), or they are seeking
asylum, 8 CFR 1240.26(b)(1)(i)(B)
(requiring the withdrawal of claims for
relief in order to obtain pre-hearing
voluntary departure), or they have not
been physically present in the United
States for at least one year prior to being
placed in proceedings, INA
240B(b)(1)(A), 8 U.S.C. 1229c(b)(1)(A).
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Further, immigration judges often
adjudicate multiple forms of relief in a
single removal proceeding—in addition
to asylum, withholding of removal, or
CAT claims—and those additional
issues generally only serve to increase
the length of the proceedings. Although
there may be rare scenarios in which
aliens subject to expedited removal are
eligible for a form of relief other than
asylum, the Departments believe that
interpreting the statute to place aliens
with positive credible-fear
determinations into more limited
asylum-and-withholding-only
proceedings properly balances the need
to prevent aliens from being removed to
countries where they may face
persecution or torture with ensuring the
efficiency of the overall adjudicatory
process.
The Departments also disagree with
comments that the placement of aliens
who have passed a credible fear review
in asylum-and-withholding-only
proceedings will somehow ‘‘tie the
hands’’ of law enforcement regarding an
alien’s eligibility for certain visas. The
rule has no bearing on an alien’s ability
to provide assistance to law
enforcement, and the adjudication of
applications for S-, T-, and U-visas
occurs outside of any immigration court
proceedings.16 See generally 8 CFR
214.2(t) (S-visa adjudication process),
214.11 (T-visa adjudication process),
214.14 (U-visa adjudication process).
Commenters also mischaracterize the
Departments’ policy reliance on DHS’s
prosecutorial discretion authority,
claiming that the Departments are
relying on this discretion as the legal
authority for placing aliens with
positive credible fear determinations
into asylum-and-withholding-only
proceedings. However, it is the
expedited removal statute that provides
the authority, see INA 235(b)(1)(B)(ii), 8
U.S.C. 1225(b)(1)(B)(ii), not DHS’s
prosecutorial discretion. In the NPRM,
the Departments noted that it made
better policy sense to place aliens with
positive credible fear determinations
into asylum-and-withholding-only
proceedings; placing aliens in section
240 proceedings after a credible fear
determination ‘‘effectively negates
DHS’s original discretionary decision.’’
85 FR at 36266.
The Departments acknowledge
commenters’ concerns about CBP
processing aliens for expedited removal
and the exercise of prosecutorial
discretion, but those issues are beyond
16 The Departments note that S-visa recipients are
already subject to withholding-only proceedings.
INA 214(k)(3)(C), 8 U.S.C. 1184(k)(3)(C); 8 CFR
236.4(d), (e) and 1208.2(c)(2)(vi).
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the scope of the rule. Moreover, the rule
does not affect DHS’s use of
prosecutorial discretion, nor does it
alter any other statutory authority of
CBP.
2.2. Consideration of Precedent When
Making Credible Fear Determinations in
the ‘‘Credible Fear’’ Process
Comment: One organization stated
that the rule would ‘‘unnecessarily
narrow’’ the law that immigration
judges must consider in the context of
a credible fear review, restricting them
to the circuit court law in their own
jurisdiction. The organization alleged
that this ‘‘makes little sense’’ because
individuals seeking a credible fear
review will often have their asylum
claim adjudicated in a jurisdiction with
different case law than the jurisdiction
where their credible fear claim is
reviewed. As an example, one
organization suggested that an asylum
seeker apprehended in Brownsville,
Texas, in the Fifth Circuit, could
subsequently have his or her asylum
claim heard in an immigration court
located within another circuit’s
jurisdiction. Because of this, the
organization urged asylum officers and
immigration judges to consider all case
law when determining the possibility of
succeeding on the claim, ‘‘[r]egardless of
the location of the credible fear
determination.’’
One organization claimed the rule
could require asylum officers to order
the expedited removal of an applicant
who has shown an ability to establish
asylum eligibility under section 208 of
the Act, 8 U.S.C. 1158, in another circuit
or district, which the organization
alleged is contrary to section
235(b)(1)(B)(v) of the Act, 8 U.S.C.
1225(b)(1)(B)(v). The organization also
claimed this portion of the rule is ‘‘flatly
contrary’’ to the decision in Grace v.
Whitaker, 344 F. Supp. 3d 96 (D.D.C.
2018) (hereinafter ‘‘Grace I’’), overruled
in part, Grace v. Barr, 965 F.3d 883
(D.C. Cir. 2020), holding that the same
provision in USCIS guidance was
contrary to the INA. The organization
quoted Grace I, 344 F. Supp. 3d 96 in
which the court stated that ‘‘[t]he
government’s reading would allow for
an [individual’s] deportation, following
a negative credible fear determination,
even if the [individual] would have a
significant possibility of establishing
asylum under section 1158 during his or
her removal proceeding. Thus, the
government’s reading leads to the exact
opposite result intended by Congress.’’
Id. at 140. The organization also claimed
the rule violates Brand X because it
exceeds the Departments’ ‘‘limited
ability to displace circuit precedent on
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a specific question of law to which an
agency decision is entitled to deference’’
(citing Grace I, 344 F. Supp. 3d at 136).
Another organization alleged that the
Departments offer no explanation for the
policy change, claiming there is ‘‘no
discernable reason’’ for it other than to
‘‘limit the possibility of favorable case
law in another jurisdiction.’’
One organization noted that wellsettled USCIS policy holds that, in the
case of a conflict or question of law,
‘‘generally the interpretation most
favorable to the applicant is used when
determining whether the applicant
meets the credible fear standard’’
regardless of where the credible fear
interview is held. The organization
claimed that this policy is in line with
congressional intent, quoting a
statement from Representative Smith
that ‘‘[l]egal uncertainty must, in the
credible fear context, adhere to the
applicant’s benefit.’’ The organization
alleged that the NPRM fails to note or
explain this departure from practice.
Response: The Departments decline to
respond to comments centering on an
asylum officer’s consideration of
precedent as that issue was not
addressed in this rule, and further
disagree with commenters that
immigration judges are currently
required to consider legal precedent
from all Federal circuit courts in
credible fear proceedings. DOJ has not
issued any regulations or guidance
requiring immigration judges to use a
‘‘most favorable’’ choice of law standard
in credible fear review proceedings. See,
e.g., 8 CFR 1003.42.
Moreover, the statute is silent as to
this choice of law question. See INA
235(b)(1)(B)(iii)(III), 8 U.S.C.
1225(b)(1)(B)(iii)(III). Due to this
ambiguity, the Departments are
interpreting the statute to require
immigration judges to apply the law of
the circuit in which the credible fear
review proceeding is located. This better
comports with long-standing precedent
affirming the use of the ‘‘law of the
circuit’’ standard in immigration
proceedings. See Jama v. ICE, 543 U.S.
335, 351 n.10 (2005) (‘‘With rare
exceptions, the BIA follows the law of
the circuit in which an individual case
arises . . . .’’ (citations omitted));
Ballesteros v. Ashcroft, 452 F.3d 1153,
1157 (10th Cir. 2006) (explaining that an
immigration judge ‘‘should analyze
removability and relief issues using only
the decisions of the circuit in which he
or she sits . . . since it is to that circuit
that any appeal from a final order of
removal must be taken’’). It will also
provide clarity to immigration judges
conducting credible fear reviews,
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particularly on issues in which there is
conflicting circuit court precedent.
Further, contrary to commenters’
assertions, in most cases the
immigration judge conducting the
credible fear review in person will be in
the same circuit in which the full
asylum application in asylum-andwithholding only proceedings would be
adjudicated if the judge finds the alien
has a credible fear.17 Aliens in this
posture are subject to detention by DHS.
Thuraissigiam, 140 S.Ct. at 1966
(‘‘Whether an applicant [subject to
expedited removal] who raises an
asylum claim receives full or only
expedited review, the applicant is not
entitled to immediate release.’’). As a
result, unless DHS moves the alien to a
detention facility in a different circuit,
the case would likely remain in the
same jurisdiction. Requiring the
immigration judge to review nationwide
circuit case law would only create
inefficiencies in a credible fear review
process that Congress intended to be
streamlined. See INA
235(b)(1)(B)(iii)(III), 8 U.S.C.
1225(b)(1)(B)(iii)(III) (requiring
immigration judge review to be
completed ‘‘as expeditiously as
possible, to the maximum extent
practicable within 24 hours, but in no
case later than 7 days’’ after the asylum
officer’s determination).
Moreover, the Departments have
reviewed the statutory mandate in the
credible fear context and note that a rule
requiring evaluation of a claim using
law beyond that of a particular circuit
could produce perverse outcomes
contrary to the statute. For example, an
alien could be found to have a
‘‘significant possibility’’ of establishing
eligibility for asylum under section 208
of the Act even though binding law of
the circuit in which the application
would be adjudicated precludes the
alien from any possibility of
establishing eligibility for asylum. Such
an absurd result would be both contrary
to the statutory definition of a credible
fear, INA 235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v), and would further
burden the system with claims that were
known to be unmeritorious at the outset.
The Departments decline to adopt a
course of action that would lead to
results inconsistent with the statute.
Moreover, adopting the uniform rule
proposed by the Departments would
ameliorate otherwise significant
operational burdens—burdens that
would be inconsistent with Congress’s
17 Even in situations in which an immigration
judge conducts the review from a different
location—e.g. by telephone or by video
teleconferencing—in a different circuit, the rule
provides a clear choice of law principle to apply.
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goal of establishing an efficient
expedited removal system. Without it,
asylum officers and immigration judges
around the country would potentially
have to consider and apply a shifting
patchwork of law from across the
country, and this obligation would
undermine the stated statutory aim of
expedited removal: To remove aliens
expeditiously.
The Departments’ choice-of-law rule
in this context is reasonable. The most
natural choice-of-law principle is the
rule that the law of the circuit where the
interview is conducted governs. That is
the principle embraced by DOJ in
adjudicating the merits of asylum
claims, Matter of Anselmo, 20 I&N Dec.
25, 31 (BIA 1989) (‘‘We are not required
to accept an adverse determination by
one circuit . . . as binding throughout
the United States.’’), as well as by
circuit courts. For example, where the
law governing an agency’s adjudication
is unsettled, an agency generally is
required to acquiesce only in the law of
the circuit where its actions will be
reviewed; while ‘‘intracircuit
acquiescence’’ is generally required,
‘‘intercircuit acquiescence’’ is not. See
Johnson v. U.S. R.R. Ret. Bd., 969 F.2d
1082, 1093 (D.C. Cir. 1992). Because the
circuits may disagree on the law,
requiring acquiescence with every
circuit would charge the Departments
with an impossible task of following
contradictory judicial precedents. See
Nat’l Envtl. Dev. Ass’n Clean Air Project
v. EPA, 891 F.3d 1041, 1051 (D.C. Cir.
2018); see also Grant Med. Ctr. v.
Hargan, 875 F.3d 701, 709 (D.C. Cir.
2017).
Intercircuit nonacquiescence
principles are especially important
where there is ‘‘venue uncertainty,’’
meaning the agency cannot know at the
time it issues its decision in which
circuit that decision will be reviewed. In
those situations, an agency has
discretion in its choice of law, though
it must be candid about its
nonacquiescence. See Grant Med. Ctr.,
875 F.3d at 707. The rule’s choice-oflaw provision in this context is fully
consistent with the Board’s longstanding approach and the
administrative-law principles embraced
by circuit courts. At the time of the
credible-fear screenings by an asylum
officer, the only circuit with a definite
connection to the proceedings is the
circuit where the screening of the alien
takes place. The location of the alien at
the time of the credible fear
determination will be the determinative
factor as to which circuit’s law applies.
Applying that circuit’s law is an
objective, reasonable, administrable,
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and fair approach to credible-fear
screening.
In Grace v. Barr, the D.C. Circuit
affirmed an injunction of USCIS’s
implementation of a ‘‘law of the circuit’’
policy in credible fear proceedings. 965
F.3d 883 (D.C. Cir. 2020) (hereinafter
‘‘Grace II’’). However, in that case, the
court affirmed an injunction based on
USCIS’s failure to explain the basis of
its ‘‘law of the circuit’’ policy and
expressly declined to decide whether
the substance of such a policy—if
explained more fully—would be
contrary to law. Id. at 903. Here, as
detailed above, the Departments have
explained the necessity of codifying a
law of the circuit policy in credible fear
proceedings before immigration judges
and, to that end, are interpreting an
ambiguous statutory provision, INA
235(b)(1)(B)(v), 8 U.S.C. 1225(b)(1)(B)(v)
(defining ‘‘credible fear of persecution’’
by reference to eligibility for asylum), in
which the Departments are entitled
deference. See Chevron, U.S.A., Inc.,
467 U.S. at 844 (holding that, when
interpreting an ambiguous statute, ‘‘a
court may not substitute its own
construction of a statutory provision for
a reasonable interpretation made by the
administrator of an agency’’).
2.3. Remove and Reserve DHS-Specific
Procedures From DOJ Regulations
Comment: In the context of discussing
the DOJ’s removal of DHS-specific
provisions from 8 CFR part 1235, at
least one commenter expressed concern
that the rule would eliminate or make
more difficult the parole authority at 8
CFR 235.3(c).
Response: Following the enactment of
the HSA, EOIR’s regulations were
transferred to or duplicated in a newly
created chapter V of 8 CFR, with related
redesignations. See Aliens and
Nationality; Homeland Security;
Reorganization of Regulations, 68 FR
9824, 9830, 9834 (Feb. 28, 2003); see
also Aliens and Nationality; Homeland
Security; Reorganization of Regulations,
68 FR 10349 (Mar. 5, 2003). DOJ
transferred parts of the Code of Federal
Regulations that pertained exclusively
to EOIR from chapter I to chapter V;
duplicated parts of the Code of Federal
Regulations that related to both the INS
and EOIR, which were included in both
chapters I and V; and made technical
amendments to both chapters I and V.
For example, DOJ duplicated all of part
235 in the newly created 8 CFR part
1235 because the Department
determined that ‘‘nearly all of the
provisions of this part affect bond
hearings before immigration judges.’’ 68
FR at 9826. The Departments
anticipated further future adjustments
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and refinements to the regulations in the
future ‘‘to further refine the adjudicatory
process.’’ 68 FR at 9825.
Upon further review, however, DOJ
has determined that 8 CFR 1235.1,
1235.2, 1235.3, and 1235.5 are not
needed in 8 CFR chapter V because they
concern procedures specific to DHS’s
examination of applicants for admission
and are outside the purview of DOJ’s
immigration adjudicators. See 85 FR at
36267. In order to prevent confusion
and reduce the chance of future
inconsistencies with 8 CFR 235.1, 235.2,
235.3, and 235.5, which are not
amended, the rule removes and reserves
8 CFR 1235.1, 1235.2, 1235.3, and
1235.5. Finally, in response to the
commenter’s particular concern, the
Departments note that DOJ does not
make parole determinations, and DHS’s
parole authority in 8 CFR 235.3(c) is
both unaffected by this rule and outside
the scope of the rulemaking generally.
2.4. Reasonable Possibility as the
Standard of Proof for Statutory
Withholding of Removal and TortureRelated Fear Determinations for Aliens
in Expedited Removal Proceedings and
Stowaways
Comment: One organization noted
that the rule would require that those
applying for withholding of removal to
prove a ‘‘reasonable fear’’ of
persecution, which is a higher standard
than that required for asylum. The
organization suggested that the drafters
of the rule were targeting individuals
who are ineligible for asylum and are
thus applying for withholding of
removal only. The organization noted
that a large number of refugees may
meet this criteria due to the
administration’s ‘‘unsuccessful
attempts’’ to impose additional asylum
restrictions on individuals entering the
United States outside a port of entry, as
well as those arriving at the southern
border after passing through third
countries, if they did not apply for
asylum and have their application(s)
rejected in one of those countries.
One commenter alleged that the rule
would ‘‘greatly increase the burden’’ of
individuals eligible only for
withholding of removal or protection
under CAT to succeed in initial
interviews and present their cases
before an immigration judge. The
commenter noted that the rule would
require asylum seekers who would be
subject to a bar on asylum, including
those subject to the ‘‘transit ban’’ found
at 8 CFR 208.13(c)(4)(ii), to meet the
heightened standard in order to have
their cases heard before an immigration
judge. The commenter alleged that the
rule would ‘‘essentially eliminate’’ the
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‘‘significant possibility’’ standard set
forth by Congress in the INA and
replace it with a ‘‘reasonable
possibility’’ standard which is much
harder for asylum seekers to meet. One
organization claimed that, as a result,
‘‘[m]eritorious asylum seekers will be
screened out of the asylum system—a
reality Congress expressly prohibited.’’
One organization claimed that
Congress intended to set a low screening
standard for the credible fear process in
order to aid eligible asylum seekers and
alleged that the NPRM fails to provide
justification for raising this standard.
The organization expressed concern that
asylum officers lack the resources to
‘‘jump’’ from applying the ‘‘significant
possibility’’ standard to the ‘‘reasonable
possibility’’ standard during a brief
interview and also emphasized that
noncitizens are more likely to obtain
counsel in immigration court than in the
initial screening process. One
commenter stated that the rule,
‘‘[u]nrealistically and unconscionably’’
heightens the standard individuals must
meet upon arrival at the border and
limits the protections for individuals
who ‘‘have or would be tortured.’’
One organization emphasized that the
‘‘reasonable possibility’’ standard is
essentially the same burden of proof
used when adjudicating an asylum
application in a full immigration
hearing. The organization claimed,
however, that individuals seeking a fear
determination will almost always have
less evidence and less time to present
their case than individuals in court. As
a result, the organization alleged that
the standard of proof in fear
determinations should be lower than
that used in immigration court hearings.
Another organization criticized the
Departments’ assertion that raising the
screening bar is necessary to ‘‘align’’ the
screening with the burden of proof in
the merits proceeding for each type of
relief. The organization disagreed,
noting that asylum officers must already
consider the merits burden of proof
when screening for fear under existing
law, as they must determine whether
there is a ‘‘significant possibility’’ that
an applicant ‘‘could be eligible’’ for each
type of potential relief. The commenter
asserted that this necessarily entailed a
consideration of the burden of proof to
establish eligibility for those forms of
relief. As a result, the higher screening
burden ‘‘serves only to require more and
stronger evidence before the merits
stage, and at a moment when applicants
are least likely to be able to amass it.’’
One organization noted that many
credible fear applicants are ‘‘profoundly
traumatized, exhausted, terrified,’’ and
unfamiliar with the legal process, and
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emphasized that these individuals will
not have time to gather their thoughts or
collect evidence to support ‘‘highly factspecific inquiries’’ at an interview
screening. Another organization stated
that asylum-seekers are screened in
‘‘exceedingly challenging
circumstances,’’ as well as in cursory
interviews over the telephone. One
organization specifically alleged that the
Departments failed to consider how
trauma affects the fear screening
process, emphasizing research showing
that trauma affects demeanor in ways
that could ‘‘easily affect credibility’’
(nervousness, inability to make eye
contact, etc.). At least one organization
expressed particular concern for LGBTQ
asylum seekers, and another
organization emphasized that arriving
applicants are unrepresented, unlikely
to understand U.S. legal standards, and
may be fearful or reluctant to discuss
their persecution with authorities.
One organization claimed the
Departments have offered no evidence
that the current procedure of using one
standard to screen for any claim for
relief complicates or delays the
expedited removal process, alleging that
this argument is not supported by
government data. The organization
noted that the number of individuals
removed through expedited removal has
increased fairly steadily over the years,
stating that 43 percent of removals
during 2018 were through the expedited
removal process and that this
proportion has not changed over the
past decade. The organization also
asserted there is no evidence that
‘‘requiring asylum officers to evaluate
varying claims relating to the same
group of facts with three different
screens would be simpler,’’ claiming
this would actually make the
determination more complicated.
The organization also disagreed with
the Departments’ suggestion that DOJ’s
language in a previous rule ‘‘imposing
the higher burden to a particular group
in a previous rule supports their
rationale’’ (citing 85 FR at 36270). The
organization emphasized that, in the
previous rule, DOJ applied a higher
screening standard strictly to
individuals ‘‘subject to streamlined
administrative removal processes for
aggravated felons under section 238(b)
of the Act and for [people] subject to
reinstatement of a previous removal
order under section 241(a)(5) of the
Act.’’ Regulation Concerning the
Convention Against Torture, 64 FR
8478, 8485 (Feb. 19, 1999). The
organization claimed DOJ specifically
distinguished that group as different
from the ‘‘broad class’’ of arriving
individuals subject to expedited
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removal, stating that the Departments
offer no explanation for why this ‘‘broad
class’’ can now be treated as a
‘‘narrowly defined class whose members
can raise only one claim.’’ The
organization also accused the
Departments of failing to explain what
authority they used to add to and raise
the statutory burden of proof in
Congress’s ‘‘carefully described credible
fear procedures.’’ INA 235(b), 8 U.S.C.
1225(b).
One organization noted that a U.S.
district court vacated the ‘‘third country
asylum ban regulations’’ on June 30,
2020, see Capital Area Immigrants’
Rights Coalition v. Trump,—
F.Supp.3d—, 2020 WL 3542481 (D.D.C.
2020) and also noted that the Ninth
Circuit upheld a previous injunction
against the rule on July 6, 2020, see E.
Bay Sanctuary Covenant v. Barr, 964
F.3d 832 (9th Cir. 2020). The
organization also referred to a separate
rule that it claimed attempted to ban
asylum for individuals entering the
United States without inspection and
noted that this rule was ‘‘blocked’’ by
two separate district courts. See E. Bay
Sanctuary Covenant v. Trump, 354
F.Supp.3d 1094 (N.D. Cal 2018); O.A. v.
Trump, 404 F. Supp. 3d 109 (D.D.C.
2019). The organization noted that,
based on these cases, it is unclear who
would be eligible for withholding of
removal or CAT only. The organization
concluded by emphasizing that
Congress created the credible fear
standard as a safeguard due to ‘‘the life
or death nature of asylum,’’ and
described the proposed higher
evidentiary standard as ‘‘cruelly
irresponsible.’’
Response: In general, commenters
appear to have confused multiple
rulemakings, as well as the existing
legal differences between and among
asylum, statutory withholding of
removal, and protection under the CAT
regulations. The Departments decline to
adopt the commenters’ positions to the
extent they are based on inaccurate or
confused understandings of the
proposed rule and of the legal
distinctions between and among
asylum, statutory withholding of
removal, and protection under the CAT
regulations.
Contrary to commenters’ claims, the
change of the credible fear standards for
statutory withholding and protection
under the CAT regulations are unrelated
to the Departments’ other asylumrelated regulatory efforts, which are
outside the scope of this rule, and the
current change is not intended to
‘‘target’’ aliens that are not subject to
those previous asylum regulations. See,
e.g., Asylum Eligibility and Procedural
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Modifications, 84 FR 33829 (July 16,
2019); Aliens Subject to a Bar on Entry
Under Certain Presidential
Proclamations; Procedures for
Protection Claims, 83 FR 55934 (Nov. 9,
2018). Further, the change in standards
has no bearing on how any alleged
trauma is assessed during the screening
process by either asylum officers or
immigration judges. Adjudicators in
both Departments have conducted these
assessments for many years and are
trained and well-versed in assessing the
credibility of applicants, including
accounting for any alleged trauma that
may be relevant.
As discussed in the NPRM, Congress
did not require the same eligibility
standards for asylum, statutory
withholding of removal, and protection
under the CAT in the ‘‘credible fear’’
screening process. See 85 FR at 36268–
71. In fact, the INA does not include any
references to statutory withholding of
removal or protection under the CAT
regulations when explaining the
‘‘credible fear’’ screening process. See
INA 235(b)(1)(B), 8 U.S.C. 1225(b)(1)(B);
see also The Foreign Affairs Reform and
Restructuring Act of 1998 (‘‘FARRA’’),
Public Law 105–277, 112 Stat. 2681–
822.
Instead, the Departments have the
authority to establish procedures and
standards for statutory withholding of
removal and protection under the CAT.
See INA 103(a)(1), 8 U.S.C. 1103(a)(1)
(‘‘The Secretary of Homeland Security
shall be charged with the administration
and enforcement of [the INA] and all
other laws relating to the immigration
and naturalization of aliens * * *.’’);
INA 241(b)(3)(A), 8 U.S.C. 1231(b)(3)(A);
FARRA, Public Law 105–277, sec.
2242(b), 112 Stat. at 2681–822
(providing that ‘‘the heads of the
appropriate agencies shall prescribe
regulations to implement the obligations
of the United States under Article 3’’ of
CAT).
Using this authority, the Departments
believe that, rather than being
‘‘unrealistic[ ]’’ or ‘‘unconscionabl[e]’’ as
commenters claim, raising the standards
of proof to a ‘‘reasonable possibility’’
during screening for statutory
withholding of removal and protection
under the CAT regulations better aligns
the initial screening standards of proof
with the higher standards used to
determine whether aliens are in fact
eligible for these forms of protection
when applying before an immigration
judge. Further, as explained in the
NPRM, this higher standard will also
serve to screen out more cases that are
unlikely to be meritorious at a full
hearing, which will allow the
overburdened immigration system to
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focus on cases more likely to be granted.
And, contrary to commenters’ claims,
the NPRM did not claim that the use of
a single ‘‘significant possibility’’
standard complicates or delays the
expedited removal process.
The Departments recognize that a
higher screening standard may make it
more difficult to receive a positive fear
determination. However, the
Departments disagree with commenters
that raising the screening standard for
statutory withholding of removal and
CAT protection will require aliens to
submit significantly stronger
documentary evidence. At the credible
fear interview stage, these claims rest
largely on the applicant’s testimony,
which does not require any additional
evidence-gathering on the applicant’s
part. See, e.g., 8 CFR 208.30(d),
208.30(e)(2) (describing the interview
and explicitly requiring the asylum
officer to make a credible fear
determination after ‘‘taking into account
the credibility of the statements made
by the alien in support of the alien’s
claim’’).
In addition, the Departments have
long used the ‘‘reasonable possibility’’
standard for reasonable fear
determinations made under 8 CFR
208.31 and 8 CFR 1208.31, which cover
certain classes of aliens who are
ineligible for asylum but who are
eligible for statutory withholding of
removal and protection under the CAT
regulations. See 8 CFR 208.31(a),
208.31(c), 1208.31(a), 1208.31(c).18 By
changing the standard in credible fear
interviews for statutory withholding and
CAT protection, asylum officers will
process such claims under the same
standard, providing additional
consistency. Moreover, asylum officers
receive significant training and the
Departments have no concerns that they
will be able to properly apply the
standards set forth in this rule. See 8
CFR 208.1(b) (ensuring training of
asylum officers).
In short, it is both illogical and
inefficient to screen for three potential
forms of protection under the same
standard when two of those forms have
an ultimately higher burden of proof.
The Departments’ rule harmonizes the
screening of the various applications
consistent with their respective ultimate
burdens and ensures that nonmeritorious claims are more quickly
18 Commenters raised concerns about analogizing
the use of the ‘‘reasonable possibility’’ screening
standard in 8 CFR 208.31 and 1208.31, which
applies only to certain categories of aliens.
However, the Departments referenced those
regulations here and in the NPRM merely to show
that the ‘‘reasonable possibility’’ standard has long
existed in other contexts. See, e.g., 85 FR at 36270.
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weeded out, allowing the Departments
to focus more of their resources on
claims likely to have merit.
2.4.1. Specific Concerns With
‘‘Significant Possibility’’ Standard
Comment: One commenter claimed
the rule would make it much harder for
asylum seekers subject to expedited
removal to have their asylum requests
‘‘fully considered’’ by an immigration
judge. The commenter noted that
Congress intentionally set a low
standard—‘‘significant possibility’’—for
the credible fear interview in order to
prevent legitimate refugees from being
deported; one organization noted that
this standard was designed to ‘‘filter out
economic migrants from asylum
seekers.’’ Commenters argued that the
rule’s redefinition of the ‘‘significant
possibility’’ standard as ‘‘a substantial
and realistic possibility of succeeding’’
contradicts the language Congress set
forth in section 235(b)(1)(B)(v) of the
Act, 8 U.S.C. 1225(b)(1)(B)(v) and is
thus ‘‘ultra vires.’’
One organization argued that the
legislative history confirms Congress’s
intent to protect ‘‘bona fide’’ asylum
seekers. The organization cited the
Judiciary Committee report to the House
version of the bill that stated that
‘‘[u]nder this system, there should be no
danger that an alien with a genuine
asylum claim will be returned to
persecution’’ and that ‘‘the asylum
officer should attempt to elicit all facts
relevant to the applicant’s claim.’’ The
organization included a statement from
Senator Orrin Hatch noting that ‘‘[t]he
conference report struck a compromise’’
and the standard adopted was
‘‘intended to be a low screening
standard for admission into the usual
full asylum process.’’
Finally, one organization stated that
there is no ‘‘sliding scale for legal
standards based on the volume of
cases,’’ emphasizing that national
security is irrelevant to the appropriate
legal standard for credible fear. The
organization claimed that raising the
standard in order to ‘‘better secure the
homeland’’ contradicts the clear
meaning of the statute and is ‘‘ultra
vires.’’
Response: Again, commenters appear
to have confused the existing legal
differences between and among asylum,
statutory withholding of removal, and
CAT protection, and the Department
declines to adopt the commenters’
positions to the extent they are based on
inaccuracies or misstatements of law.
The rule does not change the
‘‘significant possibility’’ standard in
credible fear interviews for asylum
claims, which is set by statute. See INA
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235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). As a result, asylum
claims will continue to be processed
under the ‘‘significant possibility’’
standard in credible fear interviews.
Instead, the rule only changes the
standard to a ‘‘reasonable possibility’’
for statutory withholding of removal
and CAT protection claims. Congress
did not address the standards for these
claims in credible fear interviews and
instead explicitly focused on asylum
claims. See generally INA 235(b), 8
U.S.C. 1225(b)(1)(B) (describing asylum
interviews). Therefore, the Departments
are within their authority to change
these standards, as the use of a
‘‘reasonable possibility’’ standard does
not contradict the ‘‘significant
possibility’’ language in the statute,
which only applies to asylum claims.
See generally INA 103(a)(1), 8 U.S.C.
1103(a)(1) (‘‘The Secretary of Homeland
Security shall be charged with the
administration and enforcement of this
chapter and all other laws relating to the
immigration and naturalization of
aliens . . . .’’); INA 103(g)(2), 8 U.S.C.
1103(g)(2) (‘‘The Attorney General shall
establish such regulations . . . as the
Attorney General determines to be
necessary for carrying out this
section.’’).
Moreover, in response to commenters’
concerns about the ‘‘significant
possibility’’ asylum standard in credible
fear proceedings, the Departments note
that this change does not raise the
standard; instead, it merely codifies
existing policy and practice in order to
provide greater clarity and transparency
to adjudicators and affected parties.
USCIS already uses the ‘‘significant
possibility’’ definition in screening
whether an asylum-seeker has
established a credible fear of
persecution. See Memorandum from
John Lafferty, Chief, Asylum Div., U.S.
Citizenship and Immigration Servs.,
Release of Updated Asylum Division
Officer Training Course (ADOTC)
Lesson Plan, Credible Fear of
Persecution and Torture Determinations
2 (Feb. 28, 2014).
This definition is also consistent with
Congress’s intent to create ‘‘a low
screening standard for admission into
the usual full asylum process,’’ 142
Cong. Rec. S11491 (daily ed. Sept. 27,
1996) (statement of Senate Judiciary
Committee Chairman Orrin Hatch), and
with the statutory text. See INA
235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). For example, the
‘‘significant possibility’’ standard does
not require a showing that it is more
likely than not that the applicant can
meet their asylum burden in
immigration court. Instead, the standard
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merely requires the applicant establish
‘‘a substantial and realistic possibility of
succeeding’’ on their asylum claim,
which in turn requires a showing of as
little as a 10 percent chance of
persecution on account of a protected
ground. See I.N.S. v. Cardoza-Fonseca,
480 U.S. 421, 431–32 (1987). This
additional language will help
adjudicators and affected parties to
ensure that the proper screening
standard is used in the credible fear
process.
2.5. Proposed Amendments to the
Credible Fear Screening Process
Comment: One organization claimed
that the rule would essentially combine
the credible fear interview with the
merits hearing and require an asylum
officer to do both simultaneously. The
organization contended that this would
leave applicants who turn themselves in
to CBP with no time to prepare and
‘‘essentially no chance of success.’’ The
organization emphasized that
individuals arriving at the border are
often ‘‘exhausted, stressed out, or ill,’’
noting the high probability that an
individual will be physically,
emotionally, or mentally unfit for an
interview that ‘‘may determine whether
he and his family lives or dies.’’ The
organization claimed this situation has
been aggravated by the COVID–19
pandemic.
One organization stated that some
individuals fleeing persecution and
torture ‘‘bypass CBP’’ because they lack
knowledge about asylum or believe they
will be treated unfairly. The
organization noted that some of these
individuals prepare asylum applications
on their own (either prior or subsequent
to apprehension by ICE) and
emphasized that these cases, which fall
‘‘outside the established procedures,’’
are far more difficult to regulate. The
organization contended that, if the
credible fear and merits interviews are
combined, poor asylum or CAT
protection seekers will be incentivized
to evade CBP in order to try and obtain
help preparing an application. The
organization emphasized that if the
Departments replace the existing
procedure with one that is ‘‘essentially
impossible for many deserving people to
use,’’ their jobs will become more
difficult and their efforts less efficient.
One organization expressed concern
regarding the specific language in
proposed 8 CFR 208.30(d)(1), claiming
that it ‘‘does not pass either simple
humanity or due process.’’ The
organization conceded that the language
of existing 8 CFR 208.30(d)(1) is
identical, but claimed this ‘‘does not
excuse the proposed provision.’’
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Instead, the organization claimed the
language should read as follows: ‘‘[i]f
the [asylum] officer conducting the
interview determines that the alien is
unable to participate effectively in the
interview because of illness, fatigue, or
other impediments, the officer shall
reschedule the interview.’’
One organization also emphasized
that the rule would require asylum
officers to consider bars to asylum,
including the internal relocation bar,19
during initial fear screenings. The
organization alleged that the rule seems
to build off the ‘‘Asylum and Internal
Relocation Guidance’’ issued by USCIS,
which the organization claimed was
posted last summer ‘‘without going
through an NPRM.’’ Another
organization claimed that this portion of
the rule is ‘‘contrary to law and existing
practice,’’ noting that section 235(b) of
the Act, 8 U.S.C. 1225(b), requires
asylum officers to determine whether
there is a ‘‘significant possibility’’ that
an applicant could establish eligibility
for asylum in some future proceeding.
One organization emphasized that most
credible fear applicants are
unrepresented and have difficulty
understanding the complex internal
relocation analysis, noting that asylum
seekers would likely need to include
detailed country conditions materials in
support of their claims. In addition, the
organization claimed that adding ‘‘an
additional research burden’’ on asylum
officers would be inefficient.
One organization noted that the rule
would require asylum officers to
determine whether an applicant is
subject to one of the mandatory bars
under section 208(a)(2)(B)–(D) of the
Act, 8 U.S.C. 1158(a)(2)(B)–(D), and, if
so, whether the bar at issue is also a bar
to statutory withholding of removal and
withholding of removal under CAT. The
organization emphasized that each of
the mandatory bars involves intensive
legal analysis and claimed that requiring
asylum officers to conduct this analysis
during a screening interview would
result in ‘‘the return of many asylum
seekers to harm’s way.’’
Another organization claimed this
portion of the rule is ‘‘unworkable,’’
noting that the mandatory bars are
heavily litigated and often apply
differently from circuit to circuit. The
organization alleged that the new
19 The Departments note that the possibility of
internal relocation is not a mandatory bar to
asylum. Rather, it is part of the underlying asylum
eligibility determination and could rebut a
presumption of a well-founded fear after a finding
of past persecution, or be a reason to find that the
applicant does not have a well-founded fear of
persecution. As it is still a consideration during the
credible fear screening, the Departments address the
comment in the response below.
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credible-fear analysis would require
asylum officers to exceed their statutory
authority and would violate due process
by mandating fact-finding in a
procedure that does not provide
applicants with notice or the
opportunity to respond with evidence.
One organization claimed that
‘‘countless asylum-seekers could be
erroneously knocked out of the process
based on hasty decisions,
misunderstandings, and limited
information,’’ noting that the existing
rule ‘‘errs in favor of review.’’
The organization also expressed
concern that the rule would require
asylum officers to treat an individual’s
silence as a reason to deny an
immigration judge’s review of a negative
credible fear interview. The
organization emphasized that many
asylum seekers do not understand what
is happening when they receive a
negative credible fear determination
from an asylum officer and do not know
what it means to seek review by an
immigration judge; as a result, many
asylum seekers ‘‘will simply not answer
the question.’’ The organization noted
that many of these individuals are still
‘‘tired and traumatized’’ from their
journey, and some have been separated
from their families.
The organization noted that,
historically, asylum officers have been
required to request immigration judge
review on behalf of individuals who
remain silent; however, the organization
alleged that the rule would ‘‘reverse
existing policy’’ and require officers to
indicate that unresponsive individuals
do not want review. The organization
noted that the NPRM does not include
data on how many asylum seekers
succeed in their credible fear claims
before an immigration judge without
specifically making a request to an
asylum officer; nor does the rule contain
data on how many immigration judge
reviews are ‘‘expeditiously’’ resolved
after the judge explains the asylum
seeker’s rights and the individual
chooses not to pursue review. The
organization claimed that its concerns
are enhanced by the decision to allow
CBP officers, rather than fully trained
USCIS asylum officers, to conduct
credible fear interviews. One
organization emphasized that it is
unreasonable to assume that asylum
seekers who decline to expressly request
further review are declining review by
an independent agency. The
organization stated that ‘‘[a]bsent a clear
waiver of the opportunity for review by
an independent agency, it is reasonable
to assume that asylum seekers arriving
at our borders wish to pursue all
available avenues of relief.’’
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One organization noted a statement
from Senator Patrick Leahy, which
introduced a newspaper article that
expressed concern that an unenacted
early version of IIRIRA ‘‘gives virtually
final authority to immigration officers at
300 ports of entry to this country.’’ 142
Cong. Rec. S4461 (daily ed. May 1,
1996) (statement of Senator Patrick
Leahy). The organization also alleged
that ‘‘[g]iving one agency unfettered
power to decide whether an asylum
seeker ever has a day in court goes
against the intent of Congress.’’
Response: In general, most of the
commenters’ concerns are speculative
and fail to account for the fact-specific
and case-by-case nature of the
interviews and reviews in question.
Moreover, their concerns tacitly
question the competence, integrity, and
professionalism of the adjudicators
conducting interviews and reviews—
professionals who are well-trained and
experienced in applying the relevant
law in the context of these screenings
and reviews.
The suggestion that aliens genuinely
seeking refuge regularly evade officials
of the very government from whom they
seek refuge is unsupported by evidence.
Nothing in the rule restricts or prohibits
any organization from providing
assistance to any alien; instead, the
rule’s focus is on assisting adjudicators
with clearer guidance and more efficient
processes.
Additionally, many of the
commenters failed to acknowledge the
multiple layers of review inherent in the
screening process, which reduces the
likelihood of any errors related to
consideration of the facts of the claim or
application of relevant law. See
Thuraissigiam, 140 S.Ct. at 1965–66
(‘‘An alien subject to expedited removal
thus has an opportunity at three levels
to obtain an asylum hearing, and the
applicant will obtain one unless the
asylum officer, a supervisor, and an
immigration judge all find that the
applicant has not asserted a credible
fear.’’). To the extent that commenters
mischaracterized the rule, provided
comments that are speculative or
unfounded, suggested that the
Departments should not follow the law,
or ignored relevant procedural
protections that already address their
concerns, the Departments decline to
adopt such comments.
The Departments disagree that this
rule combines the credible fear
interview with a full hearing on an
asylum application, or that the credible
fear interview represents the ‘‘final’’
adjudication of an asylum application.
This rule maintains the same
‘‘significant possibility’’ standard for
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asylum officers in conducting a credible
fear interview with respect to screening
the alien for eligibility for asylum, and
any alien who is found to have a
credible fear is referred to an
immigration judge for asylum-andwithholding-only proceedings for
consideration of the relief application.
See 8 CFR 208.30(g). This rule does not
change the fundamental structure of the
credible fear process. Instead, during the
credible fear interview, the rule
additionally requires the asylum officer
to consider internal relocation and
relevant asylum bars as part of his or her
determination, and separately to treat
the alien’s failure to request a review of
a negative fear determination as
declining the request.
Regarding commenters’ concerns
about unrepresented aliens having
difficulty with the internal relocation
analysis in the credible fear process, the
Departments note that aliens are able to
consult with a person of their choosing
prior to their credible fear interview and
have that person present during the
interview. See 8 CFR 208.30(d)(4).
Considering internal relocation in the
credible fear screening context is
consistent with existing policy and
practice. See 85 FR 36272. Moreover,
there is no reason to believe that an
alien, in the course of providing
testimony regarding the facts of his or
her claim, cannot also provide
testimony about his or her ability to
internally relocate; in fact, in many
cases, an alien’s relocation is already
part of the narrative provided in support
of the alien’s overall claim. In addition,
the Departments disagree that requiring
asylum officers to consider internal
relocation is inefficient. To the contrary,
as current practice requires such issues
to be adjudicated in section 240 removal
proceedings, screening out cases subject
to internal relocation before requiring a
lengthier proceeding before an
immigration judge is inherently more
efficient. It also has a further salutary
effect of increasing the ability of
adjudicators to address meritorious
claims in a more timely manner. Lastly,
contrary to commenters’ assertions, this
rule is unrelated to USCIS guidance on
internal relocation, and any issues
relating to such guidance are outside the
scope of this rule.
Regarding commenters’ concerns
about requiring asylum officers to
determine whether certain asylum bars
apply during the credible fear interview,
the Departments note that asylum
officers are well trained in asylum law
and are more than capable of
determining whether long-standing
statutory bars apply, especially in the
credible fear screening context. INA
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235(b)(1)(E), 8 U.S.C. 1235(b)(1)(E)
(defining an asylum officer as one who
‘‘has had professional training in
country conditions, asylum law, and
interview techniques comparable to that
provided to full-time adjudicators of
applications under [INA 208, 8 U.S.C.
1158], and . . . is supervised by an
officer who [has had similar training]
and has had substantial experience
adjudicating asylum applications.’’); see
generally 8 CFR 208.1(b) (covering
training of asylum officers).
Moreover, the statute requires asylum
officers to determine whether ‘‘the alien
could establish eligibility for asylum
under section 1158 of this title,’’ which
would by extension include the
application of the bars listed in section
1158 that are a part of this rule. See INA
235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). Further, asylum
officers already assess whether certain
bars may apply to applications in the
credible fear context—they simply do
not apply them under current
regulations. See Government
Accountability Office, Actions Needed
to Strengthen USCIS’s Oversight and
Data Quality of Credible and
Reasonable Fear Screenings at 10 (Feb.
2020), https://www.gao.gov/assets/710/
704732.pdf (‘‘In screening noncitizens
for credible or reasonable fear . . . . [a]
USCIS asylum officer is to determine if
the individual has any bars to asylum or
withholding of removal that will be
pertinent if the individual is referred to
immigration court for full removal
proceedings.’’); U.S. Citizenship and
Immigr. Serv., Lesson Plan on Credible
Fear of Persecution and Torture
Determinations at 31 (2019), https://
fingfx.thomsonreuters.com/gfx/mkt/11/
10239/10146/2019%20training%20
document%20for%20asylum%20
screenings.pdf (‘‘Even though the bars to
asylum do not apply to the credible fear
determination, the interviewing officer
must elicit and make note of all
information relevant to whether a bar to
asylum or withholding applies or not.’’).
Lastly, responding to commenters’
concerns that such determinations
would be ‘‘final,’’ this rule does not
change the existing process allowing for
an immigration judge to review any
negative fear determination, which
would include any bar-related negative
fear determination. 8 CFR 208.30(g); see
also Thuraissigiam, 140 S.Ct. at 1965–
66 (‘‘An alien subject to expedited
removal . . . has an opportunity at three
levels to obtain an asylum hearing, and
the applicant will obtain one unless the
asylum officer, a supervisor, and an
immigration judge all find that the
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applicant has not asserted a credible
fear.’’).
Regarding commenters’ concerns that
aliens do not understand the credible
fear process and, therefore, will refuse
to indicate whether they want an
immigration judge to review their
negative fear finding, the Departments
first note that if an alien requests
asylum or expresses a fear of return, the
alien is given an M–444 notice,
Information about Credible Fear
Interview, which explains the credible
fear process and the right to an attorney
at no cost to the U.S. Government. It
would be unusual for an alien who has
already undergone an interview, relayed
a claim of fear, answered questions from
an asylum officer about his or her claim,
and continued to maintain that he or
she has a genuine fear of being returned
to his or her country of nationality to
then—at the next step—be unaware of
the nature of the process when asked
whether he or she wishes to have
someone else review the claim. The
Departments further note that
regulations require the asylum officer to
ask aliens whether they wish to have an
immigration judge review the negative
credible fear decision. See 8 CFR
208.30(g) (requiring the asylum officer
to ‘‘provide the alien with a written
notice of decision and inquire whether
the alien wishes to have an immigration
judge review the negative decision,
using Form I–869’’). And the relevant
form states, ‘‘You may request that an
Immigration Judge review this
decision.’’ See Form I–869, Record of
Negative Credible Fear Finding and
Request for Review by Immigration
Judge.
These procedures provide explicit
informational protections to individuals
in the credible fear process, and treating
refusals as affirmative requests only
serves to create unnecessary and undue
burdens on the immigration courts.
Although the Departments do not
maintain data on how many individuals
refuse to request immigration judge
review of a negative fear finding, the
Departments believe it is reasonable to
require an individual to answer
affirmatively when being asked by an
asylum officer if the individual wishes
to have their negative fear finding
reviewed.
In response to a commenter’s concern
about 8 CFR 208.30(d)(1), which allows
an asylum officer to reschedule a
credible fear interview under certain
circumstances, the Departments note
that this rule does not change any
language in that subparagraph and,
therefore, any comments regarding that
subparagraph are outside the scope of
this rule.
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3. Form I–589, Application for Asylum
and for Withholding of Removal, Filing
Requirements
3.1. Frivolous Applications
3.1.1. Allowing Asylum Officers To
Make Frivolousness Findings
Comment: Commenters expressed a
range of concerns regarding the
proposed changes to allow DHS asylum
officers to make frivolousness findings
and deny applications or refer
applications to an immigration judge on
that basis. 85 FR at 36274–75.
Commenters expressed concerns
about asylum officers’ training and
qualifications to make frivolousness
findings. For example, at least one
commenter noted that these DHS
officers are not required to earn law
degrees. Another organization disagreed
with the NPRM’s assertion that asylum
officers are qualified to make
frivolousness determinations because of
their current experience making
credibility determinations, emphasizing
that ‘‘credibility and frivolous
determinations differ significantly.’’ At
least one organization noted that the
applicant has the burden of proof in a
credibility determination while the
government bears the burden of proof in
a frivolousness determination.
At least one organization emphasized
that this authority is currently only
vested in immigration judges and the
BIA, and commenters expressed
concern that allowing asylum officers to
make frivolousness findings improperly
changes the role of asylum officers in
the asylum system. For example, one
organization claimed that allowing
asylum officers to make frivolousness
determinations ‘‘improperly changes
their role from considering
humanitarian relief, to being an
enforcement agent.’’ Commenters noted
a law professor’s statement that
‘‘allowing asylum officers to deny
applications conflicts with a mandate
that those asylum screenings not be
adversarial.’’ Suzanne Monyak, Planned
Asylum Overhaul Threatens Migrants’
Due Process, LAW 360 (June 12, 2020),
https://www.law360.com/access-tojustice/articles/1282494/plannedasylum-overhaul-threatens-migrantsdue-process (quoting Professor Lenni B.
Benson).
Commenters suggested that the rule
would not require USCIS to allow
asylum applicants to address
inconsistencies in their claims, alleging
that individuals appearing in nonadversarial proceedings before a DHS
officer would not be granted important
procedural protections. One
organization cited both the U.S. Court of
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Appeals for the Second Circuit and the
BIA to support its claim that a
comprehensive opportunity to be heard
makes sense in the frivolousness
context, noting that immigration
enforcement is not limited to initiating
and conducting prompt proceedings
that lead to removals at any cost. Liu v.
U.S. Dep’t of Justice., 455 F.3d 106, 114
n.3 (2d Cir. 2006); Matter of S–M–J–, 21
I&N Dec. 722, 727, 743 (BIA 1997).
One organization stated that, although
immigration judges would have de novo
review of findings by asylum officers, an
adverse finding is ‘‘always part of the
DHS toolbox’’ in immigration court and
is considered by immigration judges.
Response: As stated in the proposed
rule, the Departments find that allowing
asylum officers to make frivolousness
findings in the manner set out in the
proposed rule and adopted as final in
this rule will provide many benefits to
the asylum process, including
‘‘strengthen[ing] USCIS’s ability to root
out frivolous applications more
efficiently, deter[ing] frivolous filings,
and ultimately reduc[][ing] the number
of frivolous applications in the asylum
system.’’ 85 FR at 36275.
The Departments disagree with
commenters’ allegations that asylum
officers are not qualified or trained to
make frivolousness findings. Instead, all
asylum officers receive significant
specialized ‘‘training in international
human rights law, nonadversarial
interview techniques, and other relevant
national and international refugee laws
and principles’’ and also receive
‘‘information concerning the
persecution of persons in other
countries on account of race, religion,
nationality, membership in a particular
social group, or political opinion,
torture of persons in other countries,
and other information relevant to
asylum determinations.’’ 8 CFR
208.1(b). Moreover, there is no doubt
that asylum officers are qualified to
make significant determinations
regarding asylum claims, including the
most important determination—an
adjudication on the merits regarding
whether or not an alien has
demonstrated eligibility for asylum. See,
e.g., 8 CFR 208.14(c) (‘‘If the asylum
officer does not grant asylum to an
applicant after an interview . . . the
asylum officer shall deny, refer, or
dismiss the application . . . .’’). Given
asylum officers’ authority and
qualifications to make determinations
on the underlying merits of asylum
applications, the Departments find that
they are clearly qualified to make
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subsidiary determinations such as
frivolousness findings.20
Commenters are incorrect that the
Departments analogized credibility
determinations to frivolousness
findings. See 85 FR at 36275. Instead,
the Departments discussed asylum
officers’ credibility findings as
background regarding the mechanisms
currently used by asylum officers to
approach questions similar to those
involving frivolousness. Id.
Nevertheless, the Departments disagree
with commenters’ implication that
asylum officers should not be permitted
to make frivolousness findings because
the government bears the burden of
proof. Not only does the statute not
assign a burden of proof to the
Departments regarding frivolousness
findings, INA 208(d)(6), 8 U.S.C.
1158(d)(6), but for those not in lawful
status, asylum officers’ frivolousness
findings are subject to de novo review
by an immigration judge, and must
simply be sufficiently supported.
Commenters are further incorrect that
allowing asylum officers to make
frivolousness findings improperly
converts the USCIS affirmative
application process from nonadversarial to adversarial. The purpose
of the non-adversarial interview is to
‘‘elicit all relevant and useful
information bearing on the applicant’s
eligibility for asylum.’’ 8 CFR 208.9(b)
(emphasis added). There is nothing
inherently contradictory—or
adversarial—in eliciting all relevant and
useful information regarding an
applicant’s eligibility for asylum and
then determining, based on that
information, that the applicant is
ineligible for asylum because the
applicant knowingly filed a frivolous
application. Moreover, a nonadversarial
process does not mean that the asylum
officer simply has to accept all claims
made by an alien as true; if that were the
case, an asylum officer could never refer
an application based on an adverse
credibility determination. Further,
equating the nonadversarial asylum
interview process with a prohibition on
finding an application to be frivolous is
in tension with statutory provisions
20 Although not strictly applicable to asylum
officers who adjudicate asylum applications under
section 208 of the Act, the Departments note that
the definition of an asylum officer in other contexts
as one who ‘‘has had professional training in
country conditions, asylum law, and interview
techniques comparable to that provided to full-time
adjudicators of applications’’ under section 208 and
is supervised by someone who has had ‘‘substantial
experience’’ adjudication asylum applications
further supports the determination that asylum
officers are well-qualified to make frivolousness
determinations. INA 235(b)(1)(E) (8 U.S.C.
1225(b)(1)(E)).
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allowing adjudicators of asylum
applications to consider, inter alia,
‘‘candor’’ and ‘‘falsehoods’’ in assessing
an applicant’s credibility. INA
208(b)(1)(B)(iii), 8 U.S.C.
1158(b)(1)(B)(iii).
In short, the Departments find that
allowing asylum officers to make
frivolousness findings does not conflict
with the requirement that asylum
officers conduct asylum interviews ‘‘in
a nonadversarial manner.’’ 8 CFR
208.9(b). Instead, asylum officers will
consider questions of frivolousness in
the same manner that they consider
other questions of the applicant’s
eligibility for asylum, such as whether
the applicant has suffered past
persecution or whether the applicant
fears harm on account of a protected
ground. Just as interview questions
about these eligibility factors are
appropriate topics for asylum officers in
the current interview process, questions
and consideration of frivolousness are
similarly appropriate.
Regarding commenters’ concerns
about procedural protections for aliens
who appear before an asylum officer for
an interview, the Departments
emphasize that both the proposed rule
and this final rule prohibit a
frivolousness finding unless the alien
has been provided the notice required
by section 208(d)(4)(A) of the Act, 8
U.S.C. 1158(d)(4)(A) of the
consequences under section 208(d)(6) of
the Act, 8 U.S.C. 1158(d)(6), of filing a
frivolous asylum application. See 8 CFR
208.20(d), 1208.20(d). This requirement
complies with the Act, which does not
require any further warning or colloquy
in advance of a frivolousness finding.
Accordingly, while commenters are
correct that the rule does not require
USCIS to allow asylum applicants to
address inconsistencies prior to a
frivolousness finding or follow any
other delineated procedures, the
Departments reiterate that, as stated in
the proposed rule, the procedural
requirements provided by the rule for a
frivolousness finding comply with the
Act’s requirements. 85 FR at 36276–77.
Further, the Departments emphasize
that, for aliens who lack legal status and
who are referred to an immigration
judge because the asylum officer did not
grant asylum to the alien, see 8 CFR
208.14(c)(1), USCIS asylum officers’
frivolousness findings are not given
effect and are subject to an immigration
judge’s de novo review. 8 CFR
208.20(b). Accordingly, for most, if not
all, aliens who may be subject to a
frivolousness finding by an asylum
officer, this further review is effectively
the procedural protection called for by
commenters, as the alien will be on

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 33 of 965
80298

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations

jbell on DSKJLSW7X2PROD with RULES2

notice regarding the possible
frivolousness finding and should be
prepared to and expect to explain the
issues surrounding it.
The Departments agree with
commenters that DHS trial attorneys in
immigration court may provide
arguments regarding frivolousness in
any appropriate case. However, as also
stated in the proposed rule, the
possibility of frivolousness findings in
immigration court alone has been
insufficient to deter frivolous filings
consistent with the congressional intent
behind section 208(d)(6) of the Act, 8
U.S.C. 1158(d)(6). 85 FR at 36275.
Allowing asylum officers to also
consider and make determinations
regarding whether an affirmative asylum
applicant’s application is frivolous
provides efficiencies not available from
consideration of questions of
frivolousness by an immigration judge
alone, including providing immigration
judges with a more robust and
developed written record regarding
frivolousness. Id.
Finally, to the extent that commenters
suggested the proposed changes should
not be implemented because they would
make it easier to detect asylum fraud
and would harm aliens who submit
fraudulent asylum applications, the
Departments do not find such
suggestions compelling enough to
warrant deleting such changes. See
Angov v. Lynch, 788 F.3d 893, 901, 902
(9th Cir. 2015) (noting ‘‘an unfortunate
reality that makes immigration cases so
different from all other American
adjudications: Fraud, forgery and
fabrication are so common—and so
difficult to prove—that they are
routinely tolerated’’). Cases involving
asylum fraud are ‘‘distressingly
common,’’ id. at 902, and the
Departments are committed to ensuring
the integrity of immigration proceedings
by using all available statutory tools to
root out such fraud.
3.1.2. Changes to the Definition of
‘‘Frivolous’’
Comment: Commenters expressed a
range of concerns with the rule’s
changes to the definition of ‘‘frivolous’’
and the expanded scope of applications
that could qualify as such. One
commenter claimed the rule would
make it easier for immigration judges
and asylum officers to ‘‘throw out’’
asylum requests as frivolous.
At least one commenter noted that,
prior to the enactment of section
208(d)(6) of the Act 8 U.S.C. 1158(d)(6),
a frivolous asylum application was
defined in the employment context as
‘‘manifestly unfounded or abusive’’ and
‘‘patently without substance.’’ 85 FR at
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36274. The commenter concluded that
lowering this standard is ‘‘ultra vires
and an abuse of discretion.’’
Commenters noted that, to be
considered frivolous, an application
must have been ‘‘knowingly made,’’ and
the individual must have been given
notice at the time of filing pursuant to
section 208(d)(4)(A) of the Act 8 U.S.C.
1158(d)(4)(A). Commenters expressed
concern that the NPRM seeks to redefine
the term ‘‘knowingly’’ to include
‘‘willful blindness’’ toward
frivolousness. At least one organization
expressed concern that the NPRM relies
on Global-Tech Appliances, Inc. v. SEB
S.A., 563 U.S. 754, 769 (2011) to
support its definition for ‘‘knowingly,’’
emphasizing that this case ‘‘involved
sophisticated litigants represented by
attorneys familiar with the intricacies of
American patent law’’ and contending
that it would be inappropriate to hold
asylum seekers to this standard.
Commenters stated that the NPRM does
not adequately explain how ‘‘willful
blindness’’ differs from recklessness or
negligence.
At least one organization expressed
concern that the rule removes the
requirements that (1) a fabrication be
deliberate; and (2) the deliberate
fabrication be related to a material
element of the case. The organization
claimed the rule suggests that asylum
seekers who are unaware that an
‘‘essential element’’ is fabricated would
be permanently barred from
immigration benefits. The organization
noted that the NPRM does not define
‘‘essential’’ but instead focuses on
‘‘fabricated material evidence,’’
emphasizing that, given the variance of
standards, courts have held that
‘‘fabrication of material evidence does
not necessarily constitute fabrication of
a material element,’’ quoting Khadka v.
Holder, 618 F.3d 996, 1004 (9th Cir.
2010).
Another organization stated that
while ‘‘[f]alse and fabricated evidence is
inappropriate,’’ poor language skills and
faulty memory can ‘‘produce honest
mistakes that look like falsification,’’
emphasizing that the rule’s definition of
‘‘frivolous’’ provides the Departments
with ‘‘numerous opportunities to
pressure applicants.’’
Commenters expressed particular
concerns with the rule’s changes so that
an application that lacks merit or is
foreclosed by existing law could result
in a frivolousness finding, particularly
because case law involving asylum is
constantly changing. For example, at
least one organization contended that
the rule contradicts existing regulations
regarding a representative’s duty to
advocate for his or her client,
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emphasizing that representatives are
allowed to put forth ‘‘a good faith
argument for the extension,
modification, or reversal of existing law
or the establishment of new law.’’ See
8 CFR 1003.102(j)(1). Similarly,
commenters alleged that the imposition
of a permanent bar on applicants who
raise claims challenging existing law
‘‘deters representatives from putting
forth nuanced arguments,’’ contending
that a representative’s ethical duty to
make every argument on a client’s
behalf could potentially subject the
client to the permanent bar. In addition,
commenters argued that the ability of
attorneys to make good faith arguments
has been ‘‘crucial to modifying and
expanding the law,’’ emphasizing that
good faith arguments by representatives
allow asylum seekers to pursue ‘‘a claim
to the full extent of the law.’’ One
organization stated that, by imposing
penalties on individuals who make good
faith attempts to seek protection ‘‘in
light of contrary law based on different
jurisdictions,’’ the rule ‘‘undoes years of
jurisprudence in this field.’’
Commenters also emphasized that the
rule would expand when the penalties
for a frivolous filing may attach and
would require individuals who wish to
challenge a denial of asylum in Federal
court to risk a finding that would bar
any future immigration relief. One
commenter alleged that, should an
immigration judge find an application to
be frivolous under the rule, the
applicant would be ineligible for all
forms of immigration relief simply for
‘‘making a weak asylum claim.’’ One
organization expressed concern that, as
a result, asylum seekers would not seek
relief for fear of losing their case and
being accused of submitting a frivolous
application. One organization claimed
that the rule’s frivolousness procedure
is designed to ‘‘instill fear in applicants
to keep them from applying.’’ Another
organization emphasized that
expediency is ‘‘inappropriate’’ in the
context of a determination that would
‘‘subject the applicant to one of the
harshest penalties in immigration law.’’
Commenters otherwise emphasized the
seriousness for applicants of
frivolousness findings.
At least one organization called the
rule ‘‘exceptionally unfair,’’
emphasizing that many asylum seekers
are unrepresented and do not speak
English, making it difficult for them to
understand the complexities of ‘‘the
ever-evolving law.’’ The organization
noted that many asylum seekers fall
prey to unscrupulous attorneys or
notarios who file asylum applications
for improper purposes, arguing that it is
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entirely unfair to penalize applicants in
these types of situations.
Finally, at least one organization
claimed that the rule would increase the
workload of immigration judges, as they
would be forced to determine whether
the legal arguments presented sought to
‘‘extend, modify, or reverse the law’’ or
were merely foreclosed by existing law.
The organization argued that, because of
the burdens already placed on
immigration judges, this expectation is
unrealistic and ‘‘adds another layer to
the litigation of referred asylum cases’’
in immigration court.
Response: In general, commenters on
this point either mischaracterized or
misstated the proposed rule or relied
solely on a hypothetical and speculative
‘‘parade of horribles’’ that ignores the
actual text and basis of the rule.
Contrary to commenters’ concerns, the
Departments do not believe that the
proposed rule allows immigration
judges or asylum officers to treat
legitimate asylum requests as frivolous.
Instead, the rule establishes four limited
grounds for a frivolousness finding:
Applications that (1) contain a
fabricated essential element; (2) are
premised on false or fabricated evidence
unless the application would have been
granted absent such evidence; (3) are
filed without regard to the merits of the
claim; or (4) are clearly foreclosed by
applicable law. 8 CFR 208.20(c)(1)–(4),
1208.20(c)(1)–(4). In addition, the rule
provides that an alien ‘‘knowingly files
a frivolous asylum application if . . .
[t]he alien filed the application with
either actual knowledge, or willful
blindness, of the fact that the
application’’ was one of those four
types. 8 CFR 208.20(a)(2), 1208.20(a)(2).
These changes are not ultra vires or an
abuse of discretion. The Departments
emphasize that the regulations interpret
and apply the INA itself, the relevant
provisions of which postdate the
regulation defining frivolous as
‘‘manifestly unfounded or abusive.’’ In
addition, the INA does not define the
term ‘‘frivolous,’’ see INA 208(d)(6), 8
U.S.C. 1158(d)(6), and the Departments
possess the authority to interpret such
undefined terms. See INA 103(a)(3),
(g)(2), 8 U.S.C. 1103(a)(3), (g)(2); see also
Chevron, 467 U.S. at 866 (‘‘When a
challenge to an agency construction of
a statutory provision, fairly
conceptualized, really centers on the
wisdom of the agency’s policy, rather
than whether it is a reasonable choice
within a gap left open by Congress, the
challenge must fail.’’). The Departments
believe that the prior regulatory
definition artificially limited the
applicability of the frivolous asylum bar
because it did not fully address the
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Global-Tech Appliances, Inc., 563 U.S.
at 766 (internal citations omitted); 21 see
also, e.g., United States v. CaraballoRodriguez, 726 F.3d 418 (3d Cir. 2013)
(noting that ‘‘knowledge’’ can be
demonstrated by actual knowledge or
willful blindness.); United States v.
Perez-Melendez, 599 F.3d 31, 41 (1st
Cir. 2010) (‘‘Willful blindness serves as
an alternate theory on which the
government may prove knowledge.’’).
The doctrine of willful blindness
applies in many civil proceedings as
well. See Global-Tech Appliances, 563
U.S. at 768 (‘‘Given the long history of
willful blindness and its wide
acceptance in the Federal Judiciary, we
can see no reason why the doctrine
should not apply in civil lawsuits for
induced patent infringement under 35
U.S.C. 271(b).’’). Given this background,
if Congress did not wish to allow for
willfully blind actions to satisfy the
‘‘knowing’’ requirement of section
208(d)(6) of the Act, 8 U.S.C. 1158(d)(6),
Congress could have expressly provided
a definition of ‘‘knowingly’’ in the Act.
Cf. Perrin v. United States, 444 U.S. 37,
42 (1979) (‘‘A fundamental canon of
statutory construction is that, unless
otherwise defined, words will be
interpreted as taking their ordinary,
contemporary, common meaning.’’)
(citations omitted). Due to Congress’s
silence, however, the Departments find
that the inclusion of willful blindness,

as it is generally interpreted, is a
reasonable interpretation that better
aligns the regulations with
congressional intent to limit and deter
frivolous applications.
Regarding the four grounds for finding
an asylum application frivolous at 8
CFR 208.20(c) and 1208.20(c), the
Departments emphasize that an
application will not be found to be
frivolous unless the alien knew, or was
willfully blind to the fact, that the
application met one of the four grounds.
Accordingly, commenters are incorrect
that an alien who does not know that an
essential element is fabricated will be at
risk of an immigration judge finding that
his or her application is frivolous.
Similarly, an alien who submits a claim
that is clearly foreclosed by the
applicable law but who, as noted by
commenters, does not know that the
claim is so clearly foreclosed, would not
have his or her claim found frivolous on
that basis.22
The Departments disagree that the
rule will enable the Departments to
‘‘pressure’’ applicants who make
mistakes of fact in the context of their
application. Two of the bases related to
fabricated elements or evidence, neither
of which can be characterized
appropriately as a mistake of fact. The
other two bases go to the merits of the
case or to applicable law, and neither of
those turn on a mistake of fact.
One commenter expressed concern
about the NPRM’s proposed change, in
the context of the definition of frivolous,
from a fabricated ‘‘material’’ element to
a fabricated ‘‘essential’’ element. The
existing regulatory text provides that
‘‘an asylum application is frivolous if
any of its material elements is
deliberately fabricated’’; under the
NPRM, an application that contained a
fabricated ‘‘essential element’’ might
have been found frivolous. The
Departments acknowledge that the
NPRM indicated that it was maintaining
the prior definition of ‘‘frivolous,’’
which was premised on a fabricated
‘‘material’’ element, 85 FR at 36275, but
then used the word ‘‘essential’’ in lieu
of ‘‘material’’ in the proposed regulatory
text itself. Although the Departments do
not perceive a relevant difference
between the two phrasings, they are
reverting to the use of ‘‘material’’ in this
context in the final rule to avoid any
confusion.

21 The Departments disagree with commenters’
concerns that Global-Tech is an inappropriate case
to cite given the complexity of the underlying
dispute. Instead, this case provides a clear and
concise summary of the willful blindness standard,
which is separate and apart from the underlying
facts or adjudication.

22 As 85 percent of asylum applicants in
immigration proceedings have representation, the
likelihood of an alien alone knowingly making an
argument that is foreclosed by law is relatively low
as both a factual and legal matter. See EOIR, Current
Representation Rates (Oct. 13, 2020), https://
www.justice.gov/eoir/page/file/1062991/download.

different types of frivolousness, such as
abusive filings, filings for an improper
purpose, or patently unfounded filings.
Regarding the inclusion of willful
blindness in determining what
applications will be considered
knowingly frivolous, the Departments
reiterate that the inclusion of a willful
blindness standard as part of a
‘‘knowing’’ action is consistent with
long-standing legal doctrine:
The doctrine of willful blindness is well
established in criminal law. Many criminal
statutes require proof that a defendant acted
knowingly or willfully, and courts applying
the doctrine of willful blindness hold that
defendants cannot escape the reach of these
statutes by deliberately shielding themselves
from clear evidence of critical facts that are
strongly suggested by the circumstances. The
traditional rationale for this doctrine is that
defendants who behave in this manner are
just as culpable as those who have actual
knowledge. . . . It is also said that persons
who know enough to blind themselves to
direct proof of critical facts in effect have
actual knowledge of those facts. . . .
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Finally, commenters were particularly
concerned about the frivolousness
grounds covering claims that lack merit
or are foreclosed by existing law.
However, commenters’ concerns are not
based on the actual rule. As explained
in the NPRM, an unsuccessful claim
does not mean that the claim is
frivolous. See 85 FR at 36273–77. For
example, arguments to extend, modify,
or reverse existing precedent are not a
basis for a frivolousness finding under
the ‘‘clearly foreclosed by applicable
law’’ ground. 85 FR at 36276. Similarly,
as discussed supra, both the relatively
low numbers of pro se asylum
applicants in immigration court
proceedings and the requirement that a
frivolous asylum application be
‘‘knowingly’’ filed will likely make
frivolousness findings uncommon for
pro se aliens under the ‘‘clearly
foreclosed by applicable law’’ ground.
Moreover, the proposed definition is
fully consistent with the long-standing
definition of ‘‘frivolous’’ behavior as
applied in the context of practitioner
discipline. See 8 CFR 1003.102(j)(1) (‘‘A
practitioner engages in frivolous
behavior when he or she knows or
reasonably should have known that his
or her actions lack an arguable basis in
law or in fact, or are taken for an
improper purpose, such as to harass or
to cause unnecessary delay.’’). In other
words, the bases for finding an asylum
application frivolous do not limit
ethical attorneys’ conduct in the manner
described by commenters.
As some commenters noted, however,
some aliens may hire unscrupulous
representatives or notarios who file
applications for improper purposes.
While the Departments are sympathetic
to aliens who are victims of these
unethical practices, the Departments
note that, as described below in Section
II.C.3.2 of this preamble, aliens must
sign each asylum application attesting
to the application’s accuracy and
acknowledging the consequences of
filing a frivolous application; moreover,
‘‘[t]he applicant’s signature establishes a
presumption that the applicant is aware
of the contents of the application.’’ 8
CFR 208.3(c)(2), 1208.3(c)(2). An alien
may later file a motion to reopen
premised on ineffective assistance of
counsel 23 or pursue other subsequent
avenues of redress against unscrupulous
individuals, but the Departments find
that an alien should not automatically
be immune from the consequences of an
asylum application he or she held out
23 See Matter of Lozada, 19 I&N Dec. 637 (BIA
1988) (setting out requirements for motions to
reopen due to ineffective assistance of counsel
allegations).
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as accurate.24 To offer such immunity
would create moral hazard. It would
encourage aliens not to read or
familiarize themselves with the contents
of their applications, thereby subverting
both the efficiency and accuracy of
asylum adjudications. Moreover, the
requirement that a frivolous asylum
application be ‘‘knowingly’’ filed also
ensures that only genuinely culpable—
or co-conspirator—aliens will face the
full consequences associated with these
unethical practices. Cf. United States v.
Phillips, 731 F.3d 649, 656 (7th Cir.
2013) (‘‘It is careless to sign a document
without reading it, but it is a knowing
adoption of its contents only if the
signer is playing the ostrich game
(‘willful blindness’), that is, not reading
it because of what she knows or
suspects is in it.’’).
The Departments disagree that the
changes, including consideration of
legal arguments regarding whether an
asylum application was premised on a
claim that was foreclosed by existing
law, will increase the workload of
immigration judges. As an initial point,
immigration judges are already
accustomed to both making
frivolousness determinations and to
assessing whether claims are foreclosed
by applicable law; indeed, immigration
judges are already required to apply
precedent in asylum cases, even when
a frivolousness finding is not at issue.
Thus, the intersection of those two
streams of decision making does not
represent any additional adjudicatory
burden. Further, the rule does not
mandate that immigration judges make
a determination in all cases, and many
cases will not factually or legally lend
themselves to a need to wrestle with
close calls and complex determinations
of whether an application was ‘‘clearly
foreclosed by applicable law’’ due to the
rest of the context of the application or
the case. Finally, commenters also failed
to consider that the direct inclusion of
applications that are clearly foreclosed
by applicable law as a possible basis for
frivolousness findings may cause
secondary efficiencies by
24 The Departments further note that purposefully
filing meritless asylum applications, including for
the purposes of causing DHS to initiate removal
proceedings, violates the EOIR rules of professional
conduct and constitutes behavior that may result in
professional sanctions. See In re Bracamonte, No.
D2016–0070 (July 1, 2020), https://www.justice.gov/
eoir/page/file/1292646/download (entering into a
settlement agreement with a practitioner who
‘‘acknowledges that it was improper to file asylum
applications without an indicated basis for asylum
or an indication as to any asylum claim, to cancel
or otherwise advise clients to fail to appear for
asylum interviews, and to not demonstrate a clear
intention to pursue an asylum claim, in order to
cause DHS to issue a Notice to Appear to his
clients’’).
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disincentivizing the filing of meritless
asylum applications in the first
instance—applications that already take
up significant immigration court
resources.
3.1.3. Other Concerns With Regulations
Regarding Frivolous Applications
Comment: Commenters expressed
concern with the rule’s changes to the
procedural requirements that must be
satisfied before an immigration judge
may make a frivolousness finding. For
example, commenters noted that the
rule would allow immigration judges to
make frivolousness findings without
providing an applicant with additional
opportunities to account for perceived
issues with his or her claim. Similarly,
an organization alleged that immigration
judges would not have to provide an
opportunity for applicants to
meaningfully address the frivolousness
indicators found by an asylum officer.
Commenters stated that the rule
conflicts with Matter of Y–L–, 24 I&N
Dec. at 155, emphasizing that the NPRM
only requires that applicants be
provided notice of the consequences of
filing a frivolous application. At least
one organization claimed the rule, by
not requiring immigration judges to first
provide an opportunity to explain,
assumes that ‘‘applicants know what a
judge would consider ‘meritless’ or
implausible.’’ The organization
contested the NPRM’s assertion that an
asylum applicant ‘‘already . . . knows
whether the application is . . .
meritless and is aware of the potential
ramifications,’’ claiming instead that
applicants often lack a sophisticated
knowledge of immigration law. See 85
FR at 36276.
Response: As stated in the proposed
rule, the only procedural requirement
Congress included in the Act for a
frivolousness finding is the notice
requirement at section 208(d)(4)(A) of
the Act, 8 U.S.C. 1158(d)(4)(A). 85 FR at
36276. In addition, the asylum
application itself provides notice that an
application may be found frivolous and
that a frivolousness finding results in
significant consequences. Id. The law is
clear on this point. See, e.g., Niang v.
Holder, 762 F.3d 251, 254–55 (2d Cir.
2014) (‘‘Because the written warning
provided on the asylum application
alone is adequate to satisfy the notice
requirement under 8 U.S.C.
1158(d)(4)(A) and because Niang signed
and filed his asylum application
containing that warning, he received
adequate notice warning him against
filing a frivolous application.’’). Thus,
every alien who signs and files an
asylum application has received the
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notice required by section 208(d)(4)(A)
of the INA, 8 U.S.C. 1158(d)(4)(A).
Accordingly, commenters are correct
that the rule’s changes allow
immigration judges to make
frivolousness findings without the
procedural requirements required by the
current regulation and attendant case
law. But the regulation and case law are
not required by the Act, and have not
been successful in preventing the filing
of frivolous applications. To the extent
commenters are correct that the rule
conflicts with Matter of Y–L–, that
decision is premised on the existing
regulatory language that the
Departments are revising. Thus, as the
Departments noted in the proposed rule,
this rule would overrule Matter of Y–L–
and any other cases that rely on the
same reasoning or now-revised
regulatory language. 85 FR at 36277.
Comment: At least one organization
expressed its belief that DHS could
institute frivolousness procedures more
directly related to DHS’s adjudication of
employment authorization requests
(‘‘EADs’’). For example, the commenter
noted that there is ‘‘no explanation’’ for
why DHS cannot simply conduct a
prima facie review of an I–589 filing
prior to granting an EAD application or
scheduling the I–589 interview. The
organization claimed that, if the concern
is the time and expense dedicated to
‘‘clearly fraudulent’’ applications, DHS
could devise a policy to screen for
indicators that the application itself
lacks merit or supporting
documentation. The organization
contended that DHS does this with
other benefit applications and is not
prohibited from issuing Requests for
Evidence or Notices of Intent to Deny to
affirmative asylum applicants prior to
an interview.
Response: Although the Departments
appreciate this comment and DHS may
evaluate it further as an additional
avenue to protect the integrity of the
asylum adjudication process, the
Departments find that the changes set
out in the proposed rule better align
with congressional intent and are more
efficient than a secondary process tied
to the adjudication of EADS. Divorcing
the question of frivolousness from the
underlying adjudication of the
application itself would potentially
undermine Congress’s clear direction
that aliens face consequences for filing
frivolous asylum applications. INA
208(d)(6), 8 U.S.C. 1158(d)(6). Moreover,
asylum officers and immigration judges,
the officials in the asylum system who
are trained to review and adjudicate
applications for asylum, are best
positioned to make the sorts of
determinations that the commenter
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suggests should instead be made by the
DHS officials adjudicating EAD
requests.
Comment: At least one organization
alleged that the rule, ‘‘perhaps
recognizing its own harshness,’’ claims
to ‘‘ameliorate the consequences’’ by
allowing applicants to withdraw their
application(s) before the court with
prejudice, accept a voluntary departure
order, and leave the country within 30
days. The organization contended that,
rather than ameliorating the
consequences of a frivolous filing, these
measures essentially replicate them in
severity and permanence.
Response: Despite commenters’
concerns, the Departments emphasize
that this option to avoid the
consequences of a frivolousness finding
is a new addition to the regulations and
provides applicants with a safe harbor
not previously available. The
Departments believe that the conditions
are strict but reasonable and fair when
compared with the alternative: The
severe penalty for filing a frivolous
application, as recognized by Congress
at section 208(d)(6) of the Act, 8 U.S.C.
1158(d)(6). Further, the Departments
disagree that the consequences of
withdrawing an application are of the
same severity as a frivolousness finding
because an alien who withdraws an
application will be able to leave the
United States without a removal order
and seek immigration benefits from
abroad, while an alien who is found to
have submitted a frivolous application
is ‘‘permanently ineligible for any
benefits’’ under the Act. INA 208(d)(6),
8 U.S.C. 1158(d)(6).
Comment: One organization
emphasized that, although the NPRM
claims that broadening the definition of
frivolous would root out ‘‘unfounded or
otherwise abusive claims,’’ the NPRM
does not include any evidence of large
numbers of pending frivolous
applications.
Response: Congress laid out
consequences for filing a frivolous
asylum application at section 208(d)(6)
of the Act, 8 U.S.C. 1158(d)(6),
demonstrating the importance of the
issue. There is no precise data threshold
for a regulation that implements a clear
statutory priority. Moreover, Federal
courts have recognized both the extent
of asylum fraud and the fact that the
Government does not catch all of it.
Angov, 788 F.3d at 902 (‘‘Cases
involving fraudulent asylum claims are
distressingly common. . . . And for
every case where the fraud is discovered
or admitted, there are doubtless scores
of others where the petitioner gets away
with it because our government didn’t
have the resources to expose the lie.’’).
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Indeed, as the Departments noted in the
NPRM, the prior definition did not
adequately capture the full spectrum of
claims that would ordinarily be deemed
frivolous, 85 FR at 36274, making
statistics based on the prior definition
either misleading or of minimal
probative value.
The Departments note the record
numbers of asylum applications filed in
recent years, including 213,798 in Fiscal
Year 2019, up from the then-previous
record of 82,765 in Fiscal Year 2016.
EOIR, Total Asylum Applications (Oct.
13, 2020), https://www.justice.gov/eoir/
page/file/1106366/download. Given this
significant increase in applications—
which almost certainly means an
increase in frivolous applications—and
the corresponding increase in
adjudications, the Departments believe
it is important to ensure the regulations
best reflect congressional intent and
deter the submission of frivolous
applications that delay the adjudication
of meritorious cases.
Comment: Another organization
expressed particular concern for
children seeking asylum, noting that,
although the TVPRA requires
unaccompanied children’s claims to be
heard by asylum officers, the rule’s
expansion of a ‘‘frivolous’’ claim would
result in the denial of meritorious
claims for children who are
unrepresented and ‘‘unable to decipher
complex immigration law.’’ The
organization contended that, because
the rule would permit asylum officers
who determine that a child’s claim is
‘‘frivolous’’ to refer the case to
immigration court without examining
the merits of the claim, unaccompanied
children ‘‘would be forced into
adversarial proceedings before an
immigration judge in clear violation of
the TVPRA and in a manner that would
subject them to all of the harms
attendant to adversarial hearings where
there is no guarantee of representation.’’
Similarly, at least one organization
emphasized that the ‘‘safety valve’’ of
allowing children to accept withdrawal
conditions to avoid the consequences of
a frivolousness finding is illusory, and
may pressure children to waive valuable
rights.
Response: Again, the Departments
note that these concerns generally are
not rooted in any substantive evidence
and either mischaracterize or misstate
the proposed rule. The Departments
find the safeguards in place for allowing
asylum officers to make a finding that
an asylum application is frivolous are
sufficient to protect unaccompanied
alien children (‘‘UAC’’) in the
application process. Even if an asylum
officer finds an application is frivolous,
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the application is referred to an
immigration judge who provides review
of the determination. The asylum
officer’s determination does not render
the applicant permanently ineligible for
immigration benefits unless the
immigration judge or the BIA also make
a finding of frivolousness. Id. Further,
asylum officers and immigration judges
continue to use child-appropriate
procedures taking into account age,
stage of language development,
background, and level of
sophistication.25 Finally, to be found
frivolous, an application must be
knowingly filed as such, and the
Departments anticipate that very young
UACs will typically not have the
requisite mental state to warrant a
frivolousness finding.
Comment: At least one commenter
appeared to express concern that the
rule includes all applications submitted
after April 1, 1997, as those which could
potentially be deemed frivolous.
Response: To the extent the
commenter is concerned about frivolous
applications in general dating back to
April 1, 1997, the Departments note that
DOJ first implemented regulations
regarding frivolous asylum applications
on March 6, 1997, effective April 1,
1997. Inspection and Expedited
Removal of Aliens; Detention and
Removal of Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
10312, 10344 (Mar. 6, 1997). The April
1, 1997 effective date was enacted by
Congress in 1996 through IIRIRA. See
IIRIRA, Public Law 104–208, sec. 604(a),
110 Stat. 3009, 3009–693. Thus, all
asylum applications filed on or after
April 1, 1997, have been subject to a
potential penalty for frivolousness for
many years.
The NPRM made clear, however, that
the new regulatory definition of
frivolous applies only to applications
filed 26 on or after the effective date of
the final rule. To provide further
clarification on this point, the
Departments made several nonsubstantive edits to the regulatory text at
8 CFR 208.20 and 8 CFR 1208.20 in the
final rule to clarify the temporal
applicability of the existing definition of
frivolousness and the prospective
application of the definition contained
in the rule. Thus, the commenters
apparent retroactivity concerns about
the definition of a frivolous application
have been addressed. For further
25 For further discussion of the intersection of the
rule and the TVPRA, see section II.C.6.10.
26 This includes applications filed in connection
with a motion to reopen on or after the effective
date of the rule or applications filed on or after the
effective date of the rule after proceedings have
been reopened or recalendared.
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discussion of the rule’s retroactive
applicability, see Section II.C.7 of this
preamble.
3.2. Pretermission of Legally Insufficient
Applications
3.2.1. Pretermission and the INA
Comment: Commenters stated that
allowing immigration judges to
pretermit applications conflicts with
multiple sections of the INA and is not
a ‘‘reasonable’’ interpretation of the
INA.
Commenters cited section 208(a)(1) of
the Act, 8 U.S.C. 1158(a)(1), alleging
that the phrase ‘‘may apply for asylum’’
should be broadly construed.
Commenters also noted that the statute
requires the establishment of a
procedure for considering asylum
applications. INA 208(d)(1), 8 U.S.C.
1158(d)(1). Commenters claimed that
allowing for the pretermission of asylum
applications does not satisfy this
required procedure and is an
‘‘unreasonable interpretation’’ of the
statute.
Commenters stated that the rule
violates section 240(b)(1) of the Act, 8
U.S.C. 1229a(b)(1), which states that
‘‘[t]he immigration judge shall
administer oaths, receive evidence, and
interrogate, examine, and cross-examine
the alien and any witnesses.’’
Commenters stated that the rule violates
this requirement by ‘‘requiring
immigration judges to abandon their
essential function of examining the
noncitizen about their application for
relief.’’
Similarly, commenters stated that the
rule violates section 240(b)(4)(B) of the
Act, 8 U.S.C. 1229a(b)(4)(B), which
states that ‘‘the alien shall have a
reasonable opportunity to examine the
evidence against the alien, to present
evidence on the alien’s own behalf, and
to cross-examine witnesses presented by
the Government.’’ Commenters believe
the rule violates this provision because
it denies aliens the ability to present
and examine evidence on their own
behalf, including their own credible
testimony.
Finally, commenters stated that the
rule violates section 240(c)(4) of the Act,
8 U.S.C. 1229a(c)(4), which states that,
inter alia, ‘‘the immigration judge shall
weigh the credible testimony along with
other evidence of record’’ when
determining whether an alien has met
his or her burden of proof on an
application for relief. INA 240(c)(4)(B),
8 U.S.C. 1229a(c)(4)(B).
Commenters also disagreed with the
Departments that allowing
pretermission of applications would not
conflict with the legislative history of
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IIRIRA. See 85 FR at 36277 n.26 (noting
statements in H.R. Rep. No. 104–469,
part 1 (1996) regarding balancing the
need for the alien to provide sufficient
information on the application with the
need for the alien’s application to be
timely). Commenters stated that the rule
creates additional burdens for aliens
with regard to submission and
preparation of the Form I–589.
Response: Allowing pretermission of
asylum applications in the manner set
out in this rule does not violate the INA.
As an initial point, the regulations have
long allowed immigration judges to
pretermit asylum applications when
certain grounds for denial exist. See 8
CFR 1240.11(c)(3).27 Additionally,
courts have affirmed the pretermission
of legally deficient asylum applications.
See, e.g., Zhu v. Gonzales, 218 F. App’x
21, 23 (2d Cir. 2007) (‘‘Here, the IJ
alerted Zhu early in the proceedings
that his asylum claim might be
pretermitted if he failed to illustrate a
nexus to a protected ground, and
granted him a 30-day continuance in
which to submit a brief addressing the
nexus requirement. When Zhu had
neither submitted a brief, nor requested
an extension of the deadline, after
nearly 60 days, the IJ acted within his
discretion in pretermitting the asylum
claim.’’). As discussed further below,
the pretermission of legally deficient
asylum applications is consistent with
existing law, and immigration judges
already possess authority to take any
action consistent with their authorities
under the law that is appropriate and
necessary for the disposition of cases, 8
CFR 1003.10(b), to generally take any
appropriate action consistent with
applicable law and regulations, id.
1240.1(a)(1)(iv), and to regulate the
course of a hearing, id. 1240.1(c).
Accordingly, the authority of an
immigration judge to pretermit an
asylum application is well-established
even prior to the proposed rule.28
27 The text of 8 CFR 1240.11(c)(3) references, inter
alia, the mandatory denial of an asylum application
pursuant to 8 CFR 1208.14. In turn, 8 CFR
1208.14(a) references 8 CFR 1208.13(c), which lists
the specific grounds for the mandatory denial of an
asylum application, including those listed in INA
208(a)(2) and (b)(2) (8 U.S.C. 1158(a)(2) and (b)(2)).
Some of those grounds may require a hearing to
address disputed factual issues, but some involve
purely legal questions—e.g. INA 208(b)(2)(A)(ii) and
(B)(i) (8 U.S.C. 1158(b)(2)(A)(ii) and (B)(i)) (an alien
convicted of an aggravated felony is ineligible for
asylum)—and, thus, may be pretermitted without a
hearing.
28 The National Association of Immigration
Judges (‘‘NAIJ’’), the union which formerly
represented non-supervisory immigration judges,
opposed the rule on general grounds but did not
take a position on this specific provision. A. Ashley
Tabadorr, Comment by the National Association of
Immigration Judges, (July 15, 2020), https://
www.naij-usa.org/images/uploads/newsroom/
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Further, regarding sections 208(a)(1)
and 208(d)(1) of the Act, 8 U.S.C.
1158(a)(1) and (d)(1), nothing in the rule
regarding the pretermission of
applications affects the ability of aliens
to apply for asylum, and this rule adds
to the already robust procedures in
place for the consideration and
adjudication of applications for asylum.
Instead, pretermission establishes an
efficiency for the adjudication of
applications for asylum that have been
submitted for consideration and is
utilized in a similar fashion as summary
decision is used in other DOJ
immigration-related proceedings, see 28
CFR 68.38, and as summary judgment is
used in Federal court proceedings, see
Fed. R. Civ. P. 56.
Similarly, pretermission of asylum
applications in the manner set out in
this rule does not violate any provision
of section 240 of the Act, 8 U.S.C.
1229a. First, section 240(b)(1) of the Act,
8 U.S.C. 1229a(b)(1), authorizes
immigration judges to ‘‘interrogate,
examine, and cross-examine the alien
and any witnesses’’ but does not
establish a mandatory requirement for
them to do so in every case on every
application or issue. Further, it is settled
law that immigration judges may
pretermit applications for relief in other
contexts. See, e.g., Matter of J–G–P–, 27
I&N Dec. 642, 643 (BIA 2019)
(explaining that the immigration judge
granted DHS’s motion and pretermitted
the respondent’s application for
cancellation of removal due to the
respondent’s disqualifying criminal
conviction); Matter of Moreno-Escobosa,
25 I&N Dec. 114 (BIA 2009) (reviewing
questions of eligibility for a waiver of
inadmissibility under former section
212(c) of the Act (8 U.S.C. 1182(c)
(1994)) following an immigration
judge’s pretermission of the
respondent’s application). Second, the
rule allows the applicant a ‘‘reasonable
opportunity’’ to present evidence on his
or her own behalf before pretermission
as an immigration judge would not
pretermit an application without either
the time expiring for the alien to
respond to DHS’s motion or the judge’s
notice. Similarly, the alien would be
afforded the opportunity to present
evidence, including written testimony,
on their own behalf prior to an
immigration judge’s decision to
pretermit an application, in accordance
with section 240(b)(4)(B) and (c)(4) of
2020.07.15.00.pdf (‘‘NAIJ’s comment to the
proposed rulemaking takes no position on what the
law should be or how it is to be interpreted.’’).
Nevertheless, individual immigration judges have,
on occasion, pretermitted legally-deficient asylum
applications even prior to the issuance of the
proposed rule.
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the Act, 8 U.S.C. 1229a(b)(4)(B) and
(c)(4).
Regarding the legislative history of
IIRIRA, the Departments find that
allowing pretermission in the manner
set out in the proposed rule and this
final rule does not conflict with the
legislative history of IIRIRA. First,
regarding the statement in the House
report cited in the proposed rule, the
Departments note that at that point, the
House legislation would have imposed
a 30-day filing deadline for asylum
applications. See H.R. Rep. No. 104–
469, pt. 1, at 259 (1996). Accordingly,
the Departments find that congressional
statements suggesting lower
requirements for specificity in an
asylum application were based on a
concomitant suggestion that an
application should be filed within 30
days and were correspondingly obviated
by the longer one-year filing deadline
ultimately enacted by IIRIRA. INA
208(a)(2)(B), 8 U.S.C. 1158(a)(2)(B).
Second, there is no discussion in the
IIRIRA conference report that similarly
encourages a condensed application for
the sake of expediency. See generally
H.R. Rep. No. 104–828 (1996)
(conference report). Finally, the
Departments reiterate that, as stated in
the proposed rule, the alien would only
be expected to provide ‘‘enough
information to determine the basis of
the alien’s claim for relief and if such a
claim could be sufficient to demonstrate
eligibility.’’ 85 FR at 36277 n.26. Indeed,
the Departments expect that aliens who
complete the Form I–589, Application
for Asylum and for Withholding of
Removal, in accordance with the
instructions and provide all information
requested by the form would provide
sufficient information for the prima
facie determination, just as it does in the
context of a motion to reopen. See INS
v. Abudu, 485 U.S. 94, 104 (1988)
(‘‘There are at least three independent
grounds on which the BIA may deny a
motion to reopen. First, it may hold that
the movant has not established a prima
facie case for the underlying substantive
relief sought.’’) Further, an alien would
be able to provide additional
information as desired in response to
the DHS motion or immigration judge
notice regarding possible pretermission.
In short, a requisite prima facie showing
for an asylum application is not an
onerous burden, and the Departments
disagree with the commenter that
allowing pretermission presents any
additional mandatory burden on the
alien beyond that which is already
required by the asylum application
itself.
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3.2.2. Pretermission and the Regulations
Comment: Commenters stated that
allowing pretermission of applications
in the manner set out in the proposed
rule violates the other regulatory
provisions, including 8 CFR 1240.1(c), 8
CFR 1240.11(c)(3), and 8 CFR
1240.11(c)(3)(iii). Regarding 8 CFR
1240.1(c) (‘‘The immigration judge shall
receive and consider material and
relevant evidence . . . .’’), commenters
noted that pretermission would
foreclose consideration of an asylum
seeker’s testimony, which is often one of
the most important pieces of evidence,
as well as witness testimony. Regarding
8 CFR 1240.11(c)(3) (‘‘Applications for
asylum and withholding of removal so
filed will be decided by the immigration
judge . . . after an evidentiary hearing
to resolve factual issues in dispute.’’),
commenters emphasized the
regulation’s requirement that an
immigration judge’s decision be made
‘‘after an evidentiary hearing’’ and noted
that the factual and legal issues in an
asylum claim are often interconnected.
Regarding 8 CFR 1240.11(c)(3)(iii)
(‘‘During the removal hearing, the alien
shall be examined under oath on his or
her application and may present
evidence and witnesses in his or her
own behalf’’), commenters stated that
pretermission would deprive the alien
of the opportunity to meet his or her
burden of proof through testimony,
which may be sufficient for the alien to
sustain the burden of proof without
corroboration.
Commenters stated that allowing
pretermission would make into
surplusage the provisions of the
regulations regarding the authority of
the immigration judge to consider
evidence (8 CFR 1240.11(c) and control
the scope of the hearing (c)(3)(ii)).
Response: Allowing pretermission of
asylum applications that fail to
demonstrate a prima facie claim for
relief or protection in the manner set out
in the proposed rule and this final rule
does not violate other provisions of the
Departments’ regulations. As stated in
the proposed rule, ‘‘[n]o existing
regulation requires a hearing when an
asylum application is legally deficient.’’
85 FR at 36277. Commenters’ arguments
to the contrary misconstrue the
regulatory framework. The Departments
agree that an alien’s testimony may be
important evidence for a case. See, e.g.,
Matter of Mogharrabi, 19 I&N Dec. 439,
445 (BIA 1987) (‘‘The alien’s own
testimony may in some cases be the
only evidence available, and it can
suffice where the testimony is
believable, consistent, and sufficiently
detailed to provide a plausible and
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coherent account of the basis for his
fear.’’).29 But in cases where it is clear
from the fundamental bases of the
alien’s claim that the claim is legally
deficient and the alien will not be able
to meet his or her burden of proof,
regardless of the additional detail or
specificity that the alien’s testimony
may provide, such testimony is not
material or relevant and is not needed
for the judge to be able to make a
determination that the application is
legally insufficient.30
Further, the rule does not conflict
with the specific regulatory sections
cited by the commenters. To the
contrary, as discussed, supra, the rule is
fully consistent with an immigration
judge’s existing authority to take any
action consistent with their authorities
under the law that is appropriate and
necessary for the disposition of cases, 8
CFR 1003.10(b), to generally take any
appropriate action consistent with
applicable law and regulations, id.
1240.1(a)(1)(iv), and to regulate the
course of a hearing, id. 1240.1(c).
Further, the rule does not affect the
instruction at 8 CFR 1240.1(c) for
immigration judges to consider material
and relevant evidence. If a case presents
a prima facie claim, the case will
proceed through the adjudicatory
process consistent with current practice,
including the submission and
consideration of whatever material and
relevant evidence is included in the
record. Similarly, in that adjudication,
the alien would be examined and
allowed to present evidence and
witnesses, consistent with 8 CFR
1240.11(c)(3)(iii). Finally, those
applications that present a prima facie
claim will proceed to an evidentiary
hearing to resolve those factual and
legal issues presented by the alien’s
claim. See 8 CFR 1240.11(c)(3).
Accordingly, pretermission works to
supplement the existing regulations; it
does not conflict with them, nor does it
render them surplusage.
29 Nevertheless, despite commenters’ statements,
the Departments emphasize that while an alien’s
testimony may be sufficient to meet his or her
burden of proof on its own, such testimony must
be ‘‘credible,’’ ‘‘persuasive,’’ and refer to sufficient
specific facts.’’ INA 240(c)(4)(B) (8 U.S.C.
1229(c)(4)(B)). Otherwise, the immigration judge
may determine that the alien should provide
corroborative evidence unless the alien can
demonstrate that he or she does not have and
cannot reasonably obtain the evidence. Id.; see also
Matter of E–P–, 21 I&N Dec. 860, 862 (BIA 1997) (a
finding of credible testimony is not dispositive as
to whether asylum should be granted).
30 The Departments also note that an alien may
proffer written testimony as part of his or her
response to either the DHS motion or judge’s notice
regarding pretermission.
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3.2.3. Pretermission and BIA Case Law
Comment: Commenters stated that
allowing immigration judges to
pretermit and deny asylum applications
violates Matter of Fefe, 20 I&N Dec. 116
(BIA 1989), and Matter of Ruiz, 20 I&N
Dec. 91 (BIA 1989). Commenters
disagreed with the Departments’
distinguishing Matter of Fefe in the
proposed rule by noting that the
underlying regulations interpreted by
the BIA in Matter of Fefe are no longer
in effect. See 85 FR at 36277. Instead,
commenters stated that both the BIA
and the Federal courts have noted that
the current regulations at 8 CFR 1240.11
are substantially similar to the
regulations at issue in Matter of Fefe.
See Matter of E–F–H–L–, 26 I&N Dec.
319, 323 (BIA 2014) (noting that the
current regulatory ‘‘language does not
differ in any material respect from that
in the prior regulations’’), vacated by 27
I&N Dec. 226, 226 (A.G. 2018); Oshodi
v. Holder, 729 F.3d 883, 898 (9th Cir.
2013) (‘‘We reaffirm our holding, and
the BIA’s own rule, that an applicant’s
oral testimony is ‘an essential aspect of
the asylum adjudication process’ and
the refusal to hear that testimony is a
violation of due process.’’) (citing Matter
of Fefe, 20 I&N Dec. at 118).
Response: As stated in the proposed
rule, the Departments find that
intervening changes to the regulations
since its publication and the Attorney
General’s vacatur of Matter of E–F–H–L–
have superseded the BIA’s holding in
Matter of Fefe. 85 FR at 36277. The
BIA’s statement in Matter of E–F–H–L–
that the current regulations ‘‘do not
differ in any material respect’’ from
those in effect in 1989 was simply not
accurate, and the Departments find that
the regulations today create a
substantively different framework for
adjudications than the regulations in
1989. Notably, the earlier regulations
contained a general requirement that all
applicants be examined in person by an
immigration judge or asylum officer
prior to the application’s adjudication. 8
CFR 208.6 (1988). Today, however, the
regulations provide direct examples of
times when no hearing on an asylum
application is required: If no factual
issues are in dispute and once the
immigration judge has determined that
the application must be denied pursuant
to the mandatory criteria in 8 CFR
1208.14 or 1208.16. See 8 CFR
1240.11(c)(3) (‘‘An evidentiary hearing
extending beyond issues related to the
basis for a mandatory denial of the
application pursuant to § 1208.14 or
§ 1208.16 of this chapter is not
necessary once the immigration judge
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has determined that such a denial is
required.’’).
The procedures at 8 CFR part 208 at
issue in Matter of Fefe were first
amended in 1990. Aliens and
Nationality; Asylum and Withholding of
Deportation Procedures, 55 FR 30674
(July 27, 1990) (final rule); Aliens and
Nationality; Asylum and Withholding of
Deportation Procedures, 53 FR 11300
(Apr. 6, 1988) (proposed rule). At that
time, the Department clearly indicated
that the purpose of the amendments 31
was to allow immigration judges and the
BIA greater flexibility to ‘‘limit the
scope of evidentiary hearings . . . to
matters that are dispositive of the
application for relief.’’ 53 FR at 11301.
The Department of Justice explained
that, ‘‘[i]f it is apparent upon the record
developed during a proceeding that the
alien is clearly ineligible for asylum or
withholding of deportation, the
Immigration Judge will be permitted to
forego a further evidentiary hearing on
questions extraneous to the decision,
thus avoiding unnecessary and time
consuming factual hearings on
nondispositive issues.’’ Id.
Despite the BIA’s statements opining
on the similarity of 8 CFR 1240.11(c)
and 8 CFR 236.3 and 242.17 (1988)—
which, as stated elsewhere have been
vacated by the Attorney General—the
Departments find that there are clear
procedural differences between a
general requirement to conduct a
hearing and regulations that establish
clear exceptions to a hearing
requirement. In short, the Board’s
decisions in Matter of Fefe and Matter
of E–F–H–L–, in light of subsequent legal
developments, simply do not stand for
the propositions advanced by some
commenters. See Ramirez v. Sessions,
902 F.3d 764, 771 n.1 (8th Cir. 2018)
(‘‘The current relevance of [Matter of
Fefe and Matter of E–F–H–L–] is
questionable. The regulations applied in
Matter of Fefe were later rescinded and
replaced. Further, Matter of E–F–H–L–,
which reaffirmed Matter of Fefe, was
vacated [by the Attorney General] after
the petitioner withdrew his
application.’’).
31 The amended regulatory provisions at 8 CFR
236.3, which regarded exclusion proceedings, and
8 CFR 242.17, which regarded deportation
proceedings, are the precursors to current
regulatory sections 8 CFR 1240.33 and 8 CFR
1240.49. Cf. Inspection and Expedited Removal of
Aliens; Detention and Removal of Aliens; Conduct
of Removal Proceedings; Asylum Procedures, 62 FR
444, 450 (Jan. 3, 1997) (discussing the relocation of
‘‘old regulations which are still applicable to
proceedings commenced prior to April 1, 1997 . . .
to new parts of the regulations as separate
subtopics’’). Current 8 CFR 1240.11(c)(3) in turn
follows this approach for the consideration of
asylum applications during removal proceedings
under section 240 of the Act (8 U.S.C. 1229a).
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Further, even if the regulation
conflicted with a prior interpretation by
the BIA, the Attorney General,
consistent with his authority to interpret
the INA, may still issue the rule. INA
103(g), 8 U.S.C. 1103(g). The
Departments are not bound by prior
judicial interpretations of the
Departments’ own regulations, as such
interpretations are not interpretations of
the INA’s statutory requirements.
Matter of Ruiz, is also distinguishable.
There, the BIA held that an immigration
judge could not require an alien who
sought to reopen proceedings conducted
in absentia to demonstrate a prima facie
eligibility for asylum in conjunction
with the motion to reopen. Matter of
Ruiz, 20 I&N Dec. at 93. Instead, the BIA
held that the alien must demonstrate a
‘‘reasonable cause for his failure to
appear.’’ Id. But the change in the rule
here—which allows immigration judges
to pretermit and deny asylum
applications that fail to demonstrate a
prima facie claim for relief or
protection—has no connection to what
aliens must demonstrate in order to
reopen a hearing conducted in absentia.
The in absentia requirements are
separately set out by the Act and
regulations. See INA 240(b)(5)(C)(i)–(ii),
8 U.S.C. 1229a(b)(5)(C)(i)–(ii) (providing
conditions for rescinding an in absentia
removal order based on a motion to
reopen); 8 CFR 1003.23(b)(4)(ii). There
is no separate requirement to
demonstrate further eligibility for any
application for relief, consistent with
Matter of Ruiz. Further, the equivalent
statutory right to former section 236(a)
of the Act, 8 U.S.C. 1226(a), which was
at issue in Matter of Ruiz, is the alien’s
rights in a proceeding under section
240(b)(4) of the Act, 8 U.S.C. 1229(b)(4),
which, as discussed above, are not
violated by allowing an immigration
judge to pretermit and deny
applications that fail to demonstrate a
prima facie claim for relief or
protection.
3.2.4. Additional Concerns Regarding
Pretermission
Comment: Multiple commenters
expressed concern that the rule would
allow immigration judges to dismiss
asylum claims without a hearing,
denying applicants the opportunity to
appear in court and offer testimony.
Commenters emphasized that the rule is
‘‘extremely problematic’’ from a due
process perspective and violates aliens’
Fifth Amendment due process rights. In
support, commenters cited to case law
discussing the right to testify and
finding due process violations when
that right is curtailed or limited. See,
e.g., Atemnkeng v. Barr, 948 F.3d 231,
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242 (4th Cir. 2020) (holding that there
was a due process violation where the
immigration judge deprived an asylum
applicant of the opportunity to testify
on remand). Commenters emphasized a
quote from the chair of the American
Immigration Lawyers Association’s
asylum committee stating that ‘‘the
pretermission authority was the most
striking attack on due process in the
proposal,’’ and noting that some
immigration judges already have denial
rates of 90 percent or higher.
Response: The commenters appear to
misconstrue both the nature of the rule
and the difference between issues of fact
and issues of law. None of the examples
provided by commenters involved
situations in which an immigration
judge pretermitted an application as
legally deficient; rather, they involve
situations in which an immigration
judge initially allowed testimony but
then cut-off questioning—or, in one
case, disallowed testimony altogether—
following a remand. In other words, the
posture of the examples cited by
commenters is one in which an alien
had already demonstrated a prima facie
case, making those examples inapposite
to the rule. Commenters did not provide
any examples where a properly
supported legal pretermission—by
itself—was found to be a due process
violation, nor did commenters explain
how analogous summary-decision or
summary-judgment provisions in other
contexts—e.g. 28 CFR 68.38 or Fed. R.
Civ. P. 56—remain legally valid even
though they, too, curtail an individual’s
ability to testify or introduce evidence
in proceedings. In short, the
commenters’ concerns appear
unconnected to the actual text of the
rule and the applicable law.
The Departments disagree that
allowing immigration judges to
pretermit and deny asylum applications
that do not show a prima facie claim for
relief would violate applicants’ due
process rights. The essence of due
process is notice and an opportunity to
be heard. See LaChance, 522 U.S. at
266. Nothing in the rule eliminates
notice of charges of removability against
an alien, INA 239(a)(1), 8 U.S.C.
1229(a)(1), or the opportunity for the
alien to make his or her case to an
immigration judge, INA 240(a)(1), 8
U.S.C. 1229a(a)(1), or on appeal, 8 CFR
1003.38.
In addition, the rule would not
require or expect aliens to meet their
ultimate burden of proof to avoid
pretermission; instead, the alien must
only (per one common definition of
‘‘prima facie’’) ‘‘establish a fact or raise
a presumption, unless disproved or
rebutted.’’ Black’s Law Dictionary (11th
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ed. 2019); cf. Tilija v. Att’y Gen., 930
F.3d 165, 171 (3d Cir. 2019) (‘‘To
establish a prima facie claim, the
movant ‘must produce objective
evidence that, when considered together
with the evidence of record, shows a
reasonable likelihood that he is entitled
to [asylum] relief.’’’ (citation omitted)).
Further, the rule ensures the alien has
an opportunity to respond to either the
DHS motion or the judge’s notice
regarding pretermission and provide the
court with additional argument or
evidence, including proffered written
testimony, in support of the alien’s
application.
Comment: Commenters emphasized
that asylum seekers are vulnerable and
often unrepresented and noted the low
rates of representation for aliens in the
Migrant Protection Protocols (‘‘MPP’’) in
particular. Because many asylum
seekers do not speak English, it is often
difficult for them to navigate the
complexities of the immigration system.
Commenters specifically noted that it is
hard for detained, unrepresented
individuals to complete asylum
applications because they are often
required to use ‘‘unofficial translators’’
with whom they are not comfortable
sharing personal information.
Commenters stated that the immigration
judge’s consideration of an alien’s
response to the judge’s notice or DHS
motion regarding pretermission does not
alleviate the commenters’ concerns.
Commenters argued that the same
language barriers and other
vulnerabilities would apply to both the
response and the underlying Form I–589
application; thus, they contend, a
response alone does not provide a
‘‘meaningful opportunity’’ to address
misunderstandings or fully engage with
the judge or DHS.
Response: As an initial point, the
commenters’ assertion of a low rate of
representation is inaccurate. The
Departments note that a large majority
(85 percent at the end of FY2020) of
those asylum seekers who are in
proceedings before DOJ—and who, in
turn, could have an immigration judge
pretermit their asylum applications—are
represented in proceedings. EOIR,
Adjudication Statistics: Representation
Rates (Oct. 13, 2020), https://
www.justice.gov/eoir/page/file/1062991/
download. Second, while the
Departments agree with commenters
that many asylum seekers’ first or
preferred language is a language other
than English, the Departments find that
it is reasonable to expect aliens to
utilize translators or other resources in
order to complete the Form I–589
application in accordance with the
regulations and instructions, which
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require that the form be completed in
English. See 8 CFR 208.3(a), 1208.3(a)
(noting that an applicant must file an I–
589 ‘‘in accordance with the
instructions on the form’’); Form I–589,
Application for Asylum and for
Withholding of Removal, Instructions, 5
(Sept. 10, 2019), https://www.uscis.gov/
sites/default/files/document/forms/i589instr.pdf (‘‘Your answers must be
completed in English.’’). Moreover,
existing regulations already require that
foreign-language submissions be
translated into English, see 8 CFR
103.2(b)(3), 1003.33, so it is unclear how
a non-English-speaking alien could
submit evidence without a translator in
any case.
The Departments thus disagree that
aliens would be unable to answer the
questions on the Form I–589 with
enough specificity to make a prima facie
claim for relief or protection. The
Departments further note that aliens
whose applications are deficient will be
able to provide additional argument or
evidence in response to either DHS’s
motion to pretermit or the judge’s sua
sponte notice. See 8 CFR 1208.13(e) (as
amended). Despite commenters’
concerns that this process is
insufficient, this is the same process
that is regularly used in immigration
court, including other times when an
alien’s ability to seek a particular form
of relief may be foreclosed by DHS filing
a motion to pretermit. 85 FR at 36277.
Comment: Commenters stated that
allowing immigration judges to
pretermit applications would violate the
duty of the immigration judge under the
Act and the regulations to develop the
record, particularly for cases where the
alien appears pro se and for cases
involving UACs. See, e.g., Jacinto v.
I.N.S., 208 F.3d 725, 734 (9th Cir. 2000)
(‘‘[U]nder the statute and regulations
previously cited, and for the reasons we
have stated here, immigration judges are
obligated to fully develop the record in
those circumstances where applicants
appear without counsel . . . .’’).
Response: Allowing immigration
judges to pretermit and deny asylum
applications that do not demonstrate a
prima facie claim for relief or protection
does not violate the immigration judge’s
responsibility to develop the record.
Instead, the rule comports with this
duty by requiring immigration judges to
provide notice and an opportunity to
respond before pretermitting any
application. Such notice should provide
the parties with information regarding
the judge’s concerns, and should elicit
relevant information in response.
Similarly, in the context of DHS
motions to pretermit, the immigration
judge would consider the alien’s
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response to the motion and may solicit
additional information, if needed, for
review.
Comment: Commenters stated that
pretermission conflicts with
adjudication guidance in UNHCR’s
Handbook on Procedures and Criteria
for Determining Refugee Status, which
provides that, ‘‘while the burden of
proof in principle rests on the applicant,
the duty to ascertain and evaluate all the
relevant facts is shared between the
applicant and the examiner. Indeed, in
some cases, it may be for the examiner
to use all the means at his disposal to
produce the necessary evidence in
support of the application.’’ UNHCR,
Handbook On Procedures and Criteria
for Determining Refugee Status, ¶ 196
(1979) (reissued Feb. 2019), https://
www.unhcr.org/en-us/publications/
legal/5ddfcdc47/handbook-procedurescriteria-determining-refugee-statusunder-1951-convention.html. As a
result, commenters stated that allowing
immigration judges to pretermit and
deny applications that do not
demonstrate a prima facie claim does
not meet the United States’ international
obligations and does not align with
congressional intent to follow the
Refugee Convention.
Response: Commenters’ reliance on
guidance from UNHCR is misguided.
UNHCR’s interpretations of (or
recommendations regarding) the
Refugee Convention and Protocol,
including the UNHCR Handbook, are
‘‘not binding on the Attorney General,
the BIA, or United States courts.’’ INS
v. Aguirre-Aguirre, 526 U.S. 415, 427
(1999). ‘‘Indeed, the Handbook itself
disclaims such force, explaining that
‘the determination of refugee status
under the 1951 Convention and the
1967 Protocol . . . is incumbent upon
the Contracting State in whose territory
the refugee finds himself.’ ’’ Id. at 427–
28 (citation and internal quotations
omitted). Further, to the extent such
guidance ‘‘may be a useful interpretative
aid,’’ id. at 427, it would apply only to
statutory withholding of removal, which
is the protection that implements
Article 33 of the Convention. Cf. R–S–
C v. Sessions, 869 F.3d 1176, 1188, n.11
(10th Cir. 2017) (explaining that ‘‘the
Refugee Convention’s non-refoulement
principle—which prohibits the
deportation of aliens to countries where
the alien will experience persecution—
is given full effect by the Attorney
General’s withholding-only rule’’). And
although the rule would allow
pretermission of Form I–589
applications submitted for withholding
of removal or CAT protection, such
pretermission does not necessarily
constrict or limit the population of
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aliens that may qualify for such
protection. Instead, it simply provides
an efficiency for the adjudication of
those claims that do not demonstrate a
baseline prima facie eligibility for relief.
Comment: Commenters emphasized
that the rule forces the entire eligibility
decision to be based on the Form I–589
and supporting documents, noting that
this could be problematic if the
applicant does not initially possess all
of the necessary documentation.
Commenters also claimed that
pretermitting an application while the
individual is still working to gather
paperwork would be ‘‘grossly unfair’’
and contended that, if the rule is
adopted, it must provide a ‘‘working
period’’ after submission during which
an application cannot be pretermitted.
Commenters also noted that
unrepresented individuals may have
their applications terminated prior to
finding representation who could help
them supplement an application that
was originally lacking or insufficient.
Other commenters noted that there
are many cases that initially appear to
lack eligibility but later qualify for
asylum after testimony is taken and
additional facts are uncovered.
Commenters referenced Matter of Fefe,
20 I&N Dec. 116, and Matter of
Mogharrabi, 19 I&N Dec. 443, noting
that there are often discrepancies
between the written and oral statements
in an asylum application that can only
be resolved through direct examination.
Response: Commenters again appear
to misstate the rule, to misunderstand
the difference between issues of fact and
issues of law, and to misunderstand the
difference between a prima facie legal
showing and a full consideration of the
merits of a case. The rule requires
simply a prima facie case for relief; it
does not require that every factual
assertion be supported by additional
corroborative evidence. If the alien’s
application for relief states sufficient
facts that could support his or her claim
for relief or protection, the immigration
judge would not pretermit the
application solely because some
additional documentation is still being
gathered.32 Accordingly, the
32 Many commenters raised this issue specifically
for particular social group asylum claims, noting
the fact-intensive nature of the social distinction
element—i.e., that it be recognized by the society
in question—required for such groups. See S.E.R.L.,
894 F.3d at 556 (‘‘And that must naturally be so,
once it is given that social distinction involves
proof of societal views. What those views are and
how they may differ from one society to another are
questions of fact’’). The Departments recognize that
situations in which particular social group asylum
claims may be pretermitted due to a failure to make
a prima facie showing of the social distinction
element are likely to be rare. Nevertheless, the
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Departments disagree that a minimum
‘‘working period’’ before which an
application may not be pretermitted is
needed.
Regarding applications that at first
appear insufficient but are later
bolstered through additional
information, the Departments again
emphasize that the rule provides the
alien with the opportunity to respond to
either the DHS motion or the judge’s
notice regarding pretermission. The
Departments expect that such a
response would be used to provide
additional information, which the
immigration judge would consider prior
to making any final determination
regarding pretermission. Moreover, in
both Matter of Fefe and Matter of
Mogharrabi, there was no question
about whether the alien had stated a
prima facie claim. In the former, the
immigration judge raised doubts over
the alien’s credibility—not over the
legal basis of the claim—that were not
resolved because the alien did not
testify. In the latter, the Departments see
no indication that the alien could not
have stated a prima facie claim.
Finally, an immigration judge may
only pretermit an application that is
legally deficient. Thus, the gathering of
additional facts that do not bear on the
legal cognizability of the claim—for
example, gathering the specific names of
every speaker at a political rally—is not
required by the rule to avoid
pretermission.
Comment: Commenters also criticized
the 10-day notice period, claiming it is
‘‘unreasonably short,’’ especially
considering the COVID–19 pandemic.
Response: The 10-day period is
consistent with current EOIR practice,
where it has worked well. See EOIR,
Immigration Court Practice Manual at
D–1 (July 2, 2020), https://
www.justice.gov/eoir/page/file/1258536/
download. The Departments disagree
that the current COVID–19 situation
affects the reasonableness of the 10-day
deadline as filings can be submitted by
mail and, in some locations, online. See
EOIR, Welcome to the EOIR Courts &
Appeals System (ECAS) Information
Page, https://www.justice.gov/eoir/
ECAS. Further, if an immigration court
location is unexpectedly closed on the
day of the deadline, the deadline is
extended until the immigration court
reopens. See EOIR, PM 20–07: Case
immutability and particularity requirements are not
necessarily factbound—though they may be in
discrete cases—and the failure of an alien to make
a prima facie showing that a proposed particular
social group consists of a characteristic that is
immutable (or fundamental) or is defined with
particularity may warrant pretermission of the
claim in appropriate cases.
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Management and Docketing Practices, 2
n.1 (Jan. 31, 2020), https://
www.justice.gov/eoir/page/file/1242501/
download. Moreover, many nondetained hearings continue to be
postponed due to COVID–19 rendering
deadlines largely malleable until
hearings resume.
Comment: Commenters alleged that
the rule would result in a higher rate of
pretermission for unrepresented
individuals because these applicants
would be unfamiliar with the ‘‘magic
language’’ needed to survive a motion to
pretermit. As a result, commenters
claimed that the rule violates the Fifth
and Sixth Amendments, and
concurrently violates section
240(b)(4)(A) and (B) of the Act, 8 U.S.C.
1229a(b)(4)(A) and (B).33
Response: Commenters are incorrect
that the rule violates an alien’s right to
counsel under section 240(b)(4)(A) of
the Act, 8 U.S.C. 1229a(b)(4)(A), and the
Sixth Amendment. First, section
240(b)(4)(A) of the Act, 8 U.S.C.
1229a(b)(4)(A), provides that aliens
‘‘shall have the privilege of being
represented, at no expense to the
government, by counsel of the alien’s
choosing who is authorized to practice
in such proceedings.’’ No provision of
this rule would limit an alien’s ability
to obtain representation as provided by
the INA. Second, the Sixth Amendment
right to counsel does not apply in
immigration proceedings, which are
civil, not criminal, proceedings. See,
e.g., Tawadrus v. Ashcroft, 364 F.3d
1099, 1103 (9th Cir. 2004).34
Commenters are similarly incorrect
that the rule violates the equal
33 Commenters did not provide further
explanation regarding how the rule allegedly
violates section 240(b)(4)(B) of the Act (8 U.S.C.
1229a(b)(4)(B)), which provides that: The alien shall
have a reasonable opportunity to examine the
evidence against the alien, to present evidence on
the alien’s own behalf, and to cross-examine
witnesses presented by the Government but these
rights shall not entitle the alien to examine such
national security information as the Government
may proffer in opposition to the alien’s admission
to the United States or to an application by the alien
for discretionary relief under this chapter. This rule
does not affect any procedures that relate to aliens’
rights under this provision of the INA, and,
accordingly, the Departments need not respond
further to this point.
34 Although the Sixth Amendment’s right to
counsel does not apply in immigration proceedings,
some courts have held that a constitutional right to
counsel in immigration proceedings applies as part
of the Fifth Amendment’s due process clause. See,
e.g., Arrey v. Barr, 916 F.3d 1149, 1157 (9th Cir.
2019) (‘‘Both Congress and our court have
recognized the right to retained counsel as being
among the rights that due process guarantees to
petitioners in immigration proceedings.’’).
Nevertheless, neither the proposed rule nor this
final rule violates such a right to counsel as the rule
does not amend any procedures related to an alien’s
right to obtain counsel of his or her choosing at no
government expense.
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protection component of the Fifth
Amendment’s Due Process Clause
because unrepresented aliens will be
more likely to have asylum applications
pretermitted than similarly situated
represented aliens. First, commenters’
concerns that the rule will have a
disparate impact are speculative.
Second, similar procedures in other
civil proceedings—such as the summary
decision procedures of 28 CFR 68.38 or
summary judgment under the Federal
Rules of Civil Procedure—do not violate
the Fifth Amendment. Third, even if the
commenters were correct that the rule
has a discriminatory impact, the
Departments find it would not violate
the Fifth Amendment’s equal protection
guarantee because the rule does not
involve a suspect classification or
burden any fundamental right. See
Heller v. Doe, 509 U.S. 312, 319 (1993)
(holding that ‘‘a classification neither
involving fundamental rights nor
proceeding along suspect lines is
accorded a strong presumption of
validity’’).
Allowing the pretermission of
applications would enhance judicial
efficiency by no longer requiring a full
hearing for applications that are legally
deficient on their face. There continue
to be record numbers of both pending
cases before EOIR 35 and asylum
applications 36 filed annually.
Accordingly, the Departments seek to
most efficiently allocate EOIR’s limited
adjudicatory capacity in order to decide
cases in a timely manner, including
granting relief to aliens with meritorious
cases as soon as possible. Accordingly,
there is at least a rational basis for
allowing pretermission of asylum
applications in this manner. Cf.
DeSousa v. Reno, 190 F.3d 175, 184 (3d
Cir. 1995) (‘‘[D]isparate treatment of
different groups of aliens triggers only
rational basis review under equal
protection doctrine. . . . Under this
minimal standard of review, a
classification is accorded ‘a strong
presumption of validity’ and the
government has no obligation to
produce evidence to sustain its
rationality.’’ (internal citations
omitted)).
Comment: Commenters also alleged
that the pretermission of asylum
applications is incompatible with
federally established pleading standards
35 EOIR, Adjudication Statistics: Pending Cases
(Apr. 15, 2020), https://www.justice.gov/eoir/page/
file/1242166/download (1,122,697 pending cases as
of the second quarter of FY2020)
36 EOIR, Adjudication Statistics: Total Asylum
Applications (Apr. 15, 2020), https://
www.justice.gov/eoir/page/file/1106366/download
(120,495 asylum applications filed as of the second
quarter of FY2020).
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and ‘‘would be an abrupt change from
decades of precedent and practice
before the immigration court.’’
Commenters provided a hypothetical
chain of events to illustrate this alleged
violation of pleading standards and
cited to Braden v. Wal-Mart Stores, Inc.,
588 F.3d 585, 594 (8th Cir. 2009) (citing
Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009) and Bell Atl. Corp. v. Twombly,
550 U.S. 554, 556 (2007)).
Response: The Federal Rules of Civil
Procedure do not apply in immigration
court. See Fed. R. Civ. P. 81 (setting out
the applicability of the rules); see also
8 CFR part 1003, subpart C (setting out
the immigration court rules of
procedure). Accordingly, commenters’
reliance on cases that interpret Rule 8(a)
of the Federal Rules of Civil Procedure
are not applicable to immigration court.
Moreover, the commenters’ comparisons
to a pleading standard are inaccurate as
the decision to pretermit an application
is akin to a summary judgment decision,
not a pleading determination. Cf. F.R.
Civ. P. 56 (‘‘The court shall grant
summary judgment if the movant shows
that there is no genuine dispute as to
any material fact and the movant is
entitled to judgment as a matter of
law.’’). In order to ensure the
immigration judge has as much
information as possible about the
underlying claim, the rule ensures the
applicant has the opportunity to
respond to the possible pretermission of
his or her application, either as a
response to a DHS motion to pretermit
or a response to the immigration judge’s
notice of possible pretermission.
Comment: Commenters contended
that the rule, in combination with the
Immigration Court Performance Metrics,
incentivizes immigration judges to
pretermit asylum applications in order
to fulfill case completion requirements.
Response: The Departments strongly
disagree with the commenters’
underlying premise, namely that
immigration judges are unethical or
unprofessional and decide cases based
on factors other than the law and the
facts of the cases. Immigration judges
exercise ‘‘independent judgment and
discretion’’ in deciding cases, 8 CFR
1003.10, and are expected to ‘‘observe
high standards of ethical conduct, act in
a manner that promotes public
confidence in their impartiality, and
avoid impropriety and the appearance
of impropriety in all activities,’’ EOIR,
Ethics and Professionalism Guide for
Immigration Judges at 1 (2011), https://
www.justice.gov/sites/default/files/eoir/
legacy/2013/05/23/Ethicsand
ProfessionalismGuideforIJs.pdf. Further,
it is well-established that ‘‘[t]he
administrative process is entitled to a

VerDate Sep<11>2014

00:59 Dec 11, 2020

Jkt 253001

presumption of regularity,’’ Int’l Long
Term Care, Inc. v. Shalala, 947 F. Supp.
15, 21 (D.D.C. 1996), and commenters
provide no evidence for the bald
assertion that immigration judges will
ignore applicable law and the evidence
in each case simply in order to pretermit
the case. See also United States v.
Chemical Found., 272 U.S. 1, 14–15
(1926) (‘‘The presumption of regularity
supports the official acts of public
officers, and, in the absence of clear
evidence to the contrary, courts
presume that they have properly
discharged their official duties.’’). To
the contrary, in FY 2019, the first full
FY after immigration judge performance
measures went into effect, not only did
most non-supervisory immigration
judges working the full year meet the
case completion measure without any
difficulty, see EOIR, Executive Office for
Immigration Review Announces Case
Completion Numbers for Fiscal Year
2019, https://www.justice.gov/opa/pr/
executive-office-immigration-reviewannounces-case-completion-numbersfiscal-year-2019, but complaints of
immigration judge misconduct actually
declined slightly from the prior FY, see
EOIR, Adjudication Statistics:
Immigration Judge Complaints, https://
www.justice.gov/eoir/page/file/1104851/
download, even though the total number
of immigration judges increased 12
percent, see EOIR, Adjudication
Statistics: Immigration Judge Hiring,
https://www.justice.gov/eoir/page/file/
1242156/download.
Allowing pretermission of Form I–589
applications that do not establish a
prima facie claim for relief or protection
under the law provides immigration
judges with a mechanism to improve
court efficiency by clarifying that there
need not be a full merits hearing on
those cases that present no legal
questions for review, allowing them to
devote more time to cases in which facts
are at issue. There is no basis for the
assumption that the rule would
inappropriately incentivize immigration
judges to pretermit applications solely
to fulfill case-completion goals. As
noted, supra, some immigration judges
already pretermit legally deficient
applications, and the Departments are
unaware of any link between that action
and performance metrics; in fact,
immigration judges have pretermitted
legally deficient asylum applications
since at least 2012, Matter of
E–F–H–L–, 26 I&N Dec. 319 (BIA 2014),
which was several years before
performance measures were
implemented.
Moreover, assuming, arguendo, there
were such an incentive, it would be
counter-balanced by the performance
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measure for an immigration judge’s
remand rate. In other words, an
immigration judge who improperly
pretermitted applications in violation of
the law solely in order to complete more
cases would have those cases remanded
by the Board on appeal which, in turn,
would cause the immigration judge’s
remand rate to exceed the level set by
the performance measures. In short,
there is no legal, factual, or logical
reason to believe that codifying an
immigration judge’s authority to
pretermit legally deficient applications
and the existence of immigration judge
performance evaluations will
incentivize immigration judges to
violate the law in their decision making.
Comment: Commenters emphasized
that asylum applications are governed
by the law at the time of adjudication
rather than the time of filing and
expressed concern that the
pretermission of applications for lack of
a prima facie showing of eligibility
forces immigration judges and asylum
officers to become ‘‘soothsayers.’’
Response: Allowing immigration
judges to pretermit and deny
applications that do not present a prima
facie claim for relief or protection does
not conflict with this point. If the judge
determines that pretermission is
appropriate, that decision would be
based on the law and regulations in
place at that point, and the decision to
pretermit is the adjudication of the
application.
Comment: Commenters questioned
the effect the rule will have on the
asylum clock, especially if a decision
affecting eligibility is abrogated by a
higher court after an application was
filed and pretermitted; one commenter
expressed concern that the rule does not
specify ‘‘when in the process DHS or the
judge can move.’’ One commenter
emphasized that ‘‘[a]ny final rule which
is eventually published should consider
how the asylum clock will operate, and
should provide clear instructions which
attorneys and their clients can rely on.’’
Response: The Departments note that
USCIS recently published a final rule,
Asylum Application, Interview, and
Employment Authorization for
Applicants, that eliminates the asylum
clock.37 However that rule is currently
the subject of ongoing litigation and
portions of the rule are subject to a
preliminary injunction, as applied to
two plaintiff organizations.38
Regardless, as stated in the proposed
rule, an immigration judge who
37 85

FR 38532, 39547.
de Maryland v. Wolf, No. 8:20–cv–02118–
PX, 2020 WL 5500165, (D. Md. Sept. 11, 2020)
(order granting preliminary injunction).
38 Casa
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determines that an asylum application
that fails to demonstrate prima facie
eligibility for relief or protection under
applicable law may ‘‘pretermit and
deny’’ such application. See 8 CFR
1208.13(e). Accordingly, a decision to
pretermit and deny would have the
same asylum clock effects as any other
denial of an asylum application by the
immigration judge.
Comment: Commenters alleged that
the rule would greatly decrease
efficiency in the asylum process, as the
number of cases in which a hearing is
denied would ‘‘skyrocket’’ and the
majority of these respondents would
appeal to the BIA. Commenters noted
the BIA’s current backlog and the
increased delay in issuing briefing
schedules and decisions.
Response: Allowing immigration
judges to pretermit and deny asylum
applications that do not demonstrate a
prima facie claim for relief or protection
will increase, not decrease, efficiencies
for DOJ. Commenters’ predictions of
how many cases will be pretermitted
under these changes are speculation, as
the Departments do not have data on the
underlying bases for denials currently,
which would be required to accurately
predict how many might be pretermitted
in the future. Moreover, as fewer than
20 percent of asylum applications are
granted even with a full hearing, see
EOIR, Asylum Decision Rates, https://
www.justice.gov/eoir/page/file/1248491/
download, and many of the ones not
granted are appealed already, there is
likely to be little operational impact on
the BIA.39 In contrast, pretermitting
legally deficient claims will improve
efficiency for immigration courts by
allowing immigration judges to screen
out cases that do not demonstrate prima
facie eligibility and, thus, allowing
potentially meritorious applications to
progress more expeditiously to
individual hearings.
Comment: One commenter noted that
there are particular signatures on the
asylum application which can only be
signed by the applicant at the final
hearing and claimed that pretermission
is ‘‘non-sensical’’ because the
application will not yet be complete.
Response: The Departments disagree
with commenters’ concerns that asylum
applications may not be pretermitted
because a signature is required by the
applicant at the final hearing. The
Departments believe that the
commenters are referring to the
39 The Departments note that DOJ has also
recently taken steps to improve adjudicatory
efficiency at the BIA. See EOIR, Case Processing at
the Board of Immigration Appeals (Oct. 1, 2019),
https://www.justice.gov/eoir/page/file/1206316/
download.
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signature in Part G of the Form I–589,
which is most often signed by the alien
at the beginning of the merits hearing on
the alien’s asylum application and in
which the alien swears that the
application’s contents are true and
acknowledges the consequences of
submitting a frivolous application.
Accordingly, the signature in Part G of
the Form I–589 is related to a possible
frivolousness finding and the attendant
consequences.
Moreover, for the purposes of
determining whether to pretermit an
application, whether or not the
immigration judge has had the applicant
sign in Part G, the applicant signs in
Part D at the time the application is
completed. The signature in Part D is
the alien’s certification under penalty of
perjury that the application and any
evidence submitted with it are ‘‘true and
correct,’’ in addition to another notice of
the consequences of filing a frivolous
application and other activities. Given
the alien’s signature in Part D that the
application is ‘‘true and correct,’’ the
Departments believe that the application
is sufficient for the purposes of possible
pretermission even without a signature
in Part G.
Comment: Commenters stated that
allowing pretermission will inevitably
violate the confidentiality obligations
for asylum applicants, speculating that
the immigration judge, alien, and DHS
counsel will engage in inappropriate
conversations regarding the specifics of
an asylum application in front of other
people during master calendar hearings.
Response: With few exceptions, most
immigration hearings are open to the
public. 8 CFR 1003.27. Regulations
further note that ‘‘[e]videntiary hearings
on applications for asylum or
withholding of removal will be open to
the public unless the alien expressly
requests that the hearing be closed.’’ 8
CFR 1240.11(c)(3)(i). A master calendar
hearing is not an evidentiary hearing.
See Immigration Court Practice Manual,
ch. 4.15(a), https://www.justice.gov/eoir/
page/file/1258536/download (‘‘Master
calendar hearings are held for pleadings,
scheduling, and other similar matters.’’).
Further, an evidentiary hearing is
designed to ‘‘resolve factual matters in
dispute,’’ 8 CFR 1204.11(c)(3), which
would necessarily exclude such a
hearing from the ambit of pretermission.
Accordingly, there is no reason that the
specifics of an asylum application
would be discussed at a master calendar
hearing, and even if they were, an
immigration judge may close the
courtroom as appropriate to protect the
parties. 8 CFR 1003.27(b).
Comment: Commenters noted that the
Departments are required to comply
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with Executive Orders 12866 and 13653,
which together direct agencies to
evaluate the costs and benefits of
alternative methods and to select the
approach that maximizes net benefits.
Commenters contended that the rule is
‘‘wholly unconcerned’’ with calculating
the costs and benefits of the
pretermission of asylum applications or
reducing costs to Federal government
agencies.
In particular, commenters expressed
concern about costs of the rule possibly
eliminating what the commenters
referred to as the current, more flexible
‘‘redlining’’ procedure in favor of
pretermission. The commenters
explained that ‘‘redlining’’ allows the
alien to update and edit the asylum
application after it is filed ‘‘up until the
point of decision.’’
Commenters disagreed that the rule
will create efficiencies, arguing instead
that the rule will ‘‘increase
administrative burden, expense, and
processing time by effectively creating
two distinct opportunities for appeals to
the BIA, including: (1) Appeal from the
IJ’s decision to pretermit; and (2) appeal
on the merits after the IJ’s decision to
pretermit is overturned.’’
Response: The Office of Information
and Regulatory Affairs, in conducting its
review of the proposed rule, concluded
that the Departments complied with
Executive Orders 12866 and 13653, as
set out in section V.D of the proposed
rule. 85 FR at 36289–90. The
Departments’ consideration included all
provisions of the proposed rule,
including the changes to 8 CFR 1208.13
regarding pretermission of applications.
Further, as stated above, the
Departments emphasize that allowing
pretermission of applications will
increase efficiencies by allowing
immigration judges to complete the
adjudication of certain legally
insufficient asylum applications earlier
in the process, which in turn leaves
additional in-court adjudication time
available for those applications that may
be meritorious. This change would not
prevent aliens from amending or
updating applications that are pending
a decision by the immigration judge,
including a decision on pretermission.
In addition, the Departments dispute the
commenters’ assumption that
immigration judge decisions to
pretermit an application will be
overturned. Immigration judges apply
the immigration laws and would only
pretermit applications that fail to
demonstrate a prima facie case for
eligibility for relief—in other words,
that the application could be sufficient
to establish eligibility for relief.
Applications that are facially deficient
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in this manner would not comply with
the applicable law and regulations, and,
as such, the Departments would not
expect such decisions to be overturned
on appeal.
4. Standards for Consideration During
Review of an Application for Asylum or
for Statutory Withholding of Removal 40

jbell on DSKJLSW7X2PROD with RULES2

4.1. Membership in a Particular Social
Group
Comment: One organization noted
generally that the rule denies asylum to
individuals fleeing violence and
persecution. Commenters noted that the
inclusion of ‘‘particular social group’’ in
the statute was designed to create
flexibility in the refugee definition so as
to capture individuals who do not fall
within the other characteristics
enumerated in section 101(a)(42) of the
INA, 8 U.S.C. 1101(a)(42), and to ensure
that the United States provides
protection in accordance with its treaty
obligations. Commenters argued that the
rule’s narrowing of particular social
group has been rejected by the Federal
courts as contrary to congressional
intent to align U.S. refugee law with the
Convention relating to the Status of
Refugees and its 1967 Protocol. See
Flynn v. Sec’y of Health, Ed. & Welfare,
344 F. Supp. 94, 96 (E.D. Wis. 1972).
Another organization stated that, by
denying the most common grounds of
particular social group membership, the
rule ‘‘abridges U.S. obligations under
the Refugee Convention . . . which
affords asylum seekers the opportunity
to explain why they fit into a protected
group.’’ The organization also claimed
that the rule breaches the United States’
commitment to nonrefoulement, noting
that the United States has committed
itself to this principle as a party to the
Refugee Protocol, the CAT, and
customary international law.
Commenters emphasized a quote from
the UNHCR stating that ‘‘[t]he term
membership of a particular social group
should be read in an evolutionary
manner.’’
Another organization noted that while
the phrase ‘‘particular social group’’ in
the Refugee Convention does not apply
to every person facing persecution, the
Convention requires only that a social
group not be ‘‘defined exclusively by
the fact that it is targeted for
persecution.’’ According to the
Convention, ‘‘the actions of the
persecutors may serve to identify or
40 As an initial matter, the Departments note that
commenters’ discussion on these points often
referred solely to asylum claims. Where relevant,
however, the Departments have also considered the
comments in regards to statutory withholding of
removal.
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even cause the creation of a particular
social group in society.’’ As a result, the
organization contended that the
Convention allows particular social
groups that do not exist independently
of the persecution.
The organization claimed the NPRM
takes the opposite approach, defining
‘‘circular’’ not only as particular social
groups exclusively defined by
persecution but also as those that do not
exist independently of the persecution
claim. The organization noted that, in
doing so, the NPRM seeks to adopt the
circularity analysis in Matter of A–B–,
27 I&N Dec. 316, which treats any group
partially defined by the persecution of
its members as circular. The
organization alleged that this
interpretation of circularity is a
‘‘dramatic departure’’ from longstanding
precedent, noting that the courts of
appeals have held that a particular
social group is not circular unless it is
defined ‘‘entirely’’ by persecution. The
organization claimed that the
Departments do not acknowledge or
justify this ‘‘departure,’’ which makes
the rule arbitrary. The organization also
claimed that the Federal appellate cases
cited in the rule have the same effect. In
addition, the organization emphasized
that the BIA has long accepted
particular social groups with references
to the persecution bringing asylum
seekers to the United States.
One organization claimed the rule’s
requirement that the cognizable group
must exist independently from the
persecution abrogates the following
specific particular social groups already
recognized by circuit courts: Former
gang members, Arrazabal v. Lynch, 822
F.3d 961 (7th Cir. 2016); former
members of the Kenyan Mungiki, Gatimi
v. Holder, 578 F.3d 611 (7th Cir. 2009);
defected KGB agents, Koudriachova v.
Gonzales, 490 F.3d 255 (2d Cir. 2007);
young Albanian women targeted for
prostitution, Cece v. Holder, 733 F.3d
662 (7th Cir. 2013) (en banc); former
child guerilla soldiers in Uganda,
Lukwago v. Ashcroft, 329 F.3d 157 (3d
Cir. 2003); individuals targeted by
Pakistani terrorist groups, Rehman v.
Att’y Gen. of U.S., 178 F. App’x 126 (3d
Cir. 2006), and the Taliban, Khattak v.
Holder, 704 F.3d 197 (1st Cir. 2013); and
Ghanaians returning from the United
States, Turkson v. Holder, 667 F.3d 523
(4th Cir. 2012).
Another organization claimed that,
under international guidelines, the
‘‘common characteristic’’ and ‘‘socially
visible’’ elements of a particular social
group are meant to be ‘‘disjunctive,’’
requiring proof of either one or the
other. The organization also alleged that
the ‘‘particularity’’ requirement is
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unfounded, noting that, according to
UNHCR, the size of the group is
irrelevant in determining whether a
particular social group exists.
Similarly, one organization noted that
the rule would require a particular
social group to be ‘‘defined with
particularity’’ and ‘‘recognized as
socially distinct in the society at
question,’’ claiming that the NPRM fails
to provide any reason for codifying
these standards. The organization
alleged that the particularity and social
distinction requirements ‘‘cut across’’
each other, noting the BIA’s
interpretation that an asylum seeker
‘‘identify a group that is broad enough
that the society as a whole recognizes it,
but not so broad that it fails
particularity’’ and claiming that this has
caused the BIA to essentially end
asylum grants based on particular social
groups that have not been previously
approved.
Multiple commenters called the rule
‘‘unwise and discriminatory.’’
Commenters alleged that the rule is
designed to prevent individuals from
Central America from receiving asylum
and claimed that the rule evidences the
Departments’ intent to prevent ‘‘whole
classes of persons’’ from claiming
asylum based simply on ‘‘the macrolevel characteristics of their country of
origin.’’ One organization representing
DHS employees criticized the
Departments for creating a rule based on
the belief that asylum seekers are
engaging in ‘‘gamesmanship’’ within the
United States legal system, a premise,
the organization claimed, that is
‘‘contrary to our experiences as
adjudicators.’’ The organization stated
that several of the social groups ‘‘slated
for dismissal’’ in the rule ‘‘encompass a
wide cross-section of potentially
successful asylum claims.’’ The
organization also alleged that the rule
creates a ‘‘rebuttable presumption’’ that
asylum claims based on any of the
‘‘broadly enumerated particular social
groups’’ are insufficient unless ‘‘more’’
is provided, but claimed the rule fails to
define what is actually needed for a
successful claim.
Another organization alleged that the
NPRM’s proposal would violate due
process, claiming that the private
interest at stake—preventing the
violence or torture that would occur due
to refoulement—is ‘‘the most weighty
interest conceivable.’’ The organization
contended that the government’s
countervailing interest is ‘‘nonexistent’’
due to the NPRM’s silence, also alleging
that ‘‘working with pro se asylum
seekers’’ imposes a minimal burden on
the government.
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One organization claimed that the
adjudication of asylum applications has
become ‘‘increasingly politicized’’ over
the past three years through the
Attorney General’s self-certification of
cases. The commenter noted that the
Attorney General has issued nine
decisions in the past three years that
restrict eligibility of relief for
noncitizens (with four additional selfcertified decisions pending), while only
four precedential decisions were issued
during the eight years of the previous
administration. The organization stated
that, rather than clarifying existing
definitions, the rule ‘‘virtually
eliminates particular social group as a
basis for asylum.’’
One organization emphasized that if
the Departments choose to codify the
prerequisites to particular social groups
as stated in the rule, they must
‘‘consider all reasonable alternatives
presented to’’ them. Multiple
organizations suggested the
Departments adopt the Matter of Acosta
standard for the analysis of particular
social group claims, meaning that
‘‘particular social group’’ should be
interpreted consistently with the other
four protected characteristics laid out in
the INA. 19 I&N Dec. 211, 233 (BIA
1985), abrogated in part on other
grounds by Matter of Mogharrabi, 19
I&N Dec. 439 (BIA 1987). One
organization emphasized that this
definition is simple, straightforward,
and could be understood by pro se
asylum seekers.
Another organization alleged that the
Departments failed to consider adopting
the UNHCR definition of particular
social group, which includes both
immutability and the basic requirement
that the group ‘‘be perceived as a group
by society.’’ The organization contended
that this standard, like the Matter of
Acosta definition, is reasonable,
emphasizing that it remains
‘‘significantly closer to the other
grounds for asylum in the INA’’ than the
Departments’ proposal.
One organization expressed concern
that the rule would codify the
‘‘restrictive definition’’ of particular
social group announced in Matter of M–
E–V–G–, 26 I&N Dec. 227, 237 (BIA
2014), noting that the rule shortens the
definition set forth in Matter of Acosta.
The organization also contended that
the rule misconstrues the concept of
particular social group by inserting
unrelated legal issues into the
definition, which the organization
believes would lead to greater confusion
for all parties involved. The
organization emphasized that each
particular social group claim should be
evaluated on a ‘‘case-by-case basis’’
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instead of being subjected to general
rules that would result in ‘‘blanket
denials.’’ Another organization stated
that the Attorney General’s own
decision in Matter of A–B–, 27 I&N Dec.
316, is based on the necessity of a
‘‘detailed, case-specific analysis of
asylum claims’’ and highlights the BIA’s
previous errors in ‘‘assessing the
cognizability of a social group without
proper legal analysis.’’ One organization
asserted that the rule appears to codify
the wrongly-decided Matter of W–Y–C–
& H–O–B–, 27 I&N Dec. 189 (BIA 2018),
and ‘‘takes those restrictions even
further.’’
Another organization emphasized that
the circuit courts have disagreed on ‘‘at
least a portion’’ of the definition of
particular social group. One
organization noted that elements of the
rule’s proposed definition have met an
‘‘uneven fate’’ in the courts of appeals,
with many courts finding at least one of
the provisions inconsistent with the
statutory text. Another organization
contended that the circuit courts cannot
be ‘‘overruled’’ by either this rule or
‘‘the Attorney General’s attempt to
devise a new definition of ‘particular
social group’ that intends to cut off
certain claims’’ that have been
previously recognized by the circuit
courts and the BIA. One organization
noted that, while the NPRM states in its
first footnote that agencies have the
authority to re-interpret ambiguous
statutory phrases, it fails to explain how
the definitions at issue arise from an
ambiguous term. Another organization
claimed that until the Supreme Court
resolves the disagreements surrounding
the particular social group definition,
the Departments have no authority to
‘‘overrule’’ the circuit courts’
interpretation of this term.
Another organization alleged that the
rule would ‘‘carve out’’ a laundry list of
particular social groups toward which
the administration has shown
‘‘pervasive, unlawful hostility’’ without
any effort to ground these exceptions in
the Departments’ statutory authority,
claiming this is a violation of the
Administrative Procedure Act (‘‘APA’’).
One organization contended that ‘‘[t]he
use of such brazen ipse dixit without
more renders each entry on the list
arbitrary,’’ also claiming that this
impedes the Departments’ goal of
consistency. The organization claimed
the Departments failed to consider
whether their ‘‘laundry list’’ of
generally-barred particular social groups
would result in the erroneous denial of
meritorious claims.
Commenters claimed that one of the
‘‘most unfair’’ aspects of the rule is that
it would require asylum seekers to state
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every element of a particular social
group with exactness before the
immigration judge. Commenters
expressed particular concern with the
portion of the rule stating that a failure
to define a formulation of a particular
social group before a judge constitutes a
waiver of any such claim under the Act,
including on appeal. One organization
noted that this portion of the rule would
disproportionately impact
unrepresented asylum seekers,
particularly those subjected to MPP, and
would ‘‘forever punish asylum seekers
who were the victims of ineffective
assistance of counsel.’’
Another organization alleged that the
combination of performance goals and
interminable dockets will result in ‘‘the
demise of due process in Immigration
Court for pro se litigants.’’ The
organization noted the importance of
the ‘‘motions practice’’ in a legal system
that is committed to due process,
emphasizing the long-standing practice
of allowing motions to reopen in the
context of ineffective assistance of
counsel. Another organization stated
that, over the past five years, between 15
percent and 24 percent of all asylum
seekers have been unrepresented by
counsel, emphasizing that these
individuals do not have training in
United States asylum law, often speak
little to no English, and are unfamiliar
with the intricate rules surrounding
particular social groups. One
organization expressed specific concern
for refugees. Another organization
claimed that the rule provides no
reasoning for its ‘‘expansion of the
punitive effect of waiver to encompass
ineffective assistance claims,’’ claiming
this is against public policy and is also
arbitrary and capricious; at least one
other organization emphasized this
point as well.
One organization expressed particular
concern for members of the LGBTQ
community, emphasizing that, due to
the nature of the ‘‘coming out and
transitioning process,’’ the formulation
of a particular social group may change
over time, also noting that a refugee may
not know right away that he or she is
HIV positive. The organization claimed
that the rule, ‘‘disregards the reality of
LGBTQ lives’’ and will cause LGBTQ
asylum seekers to be sent back to danger
merely because they were unable to
‘‘come up with the right verbiage to
describe the complicated process of
coming out and transitioning.’’ The
organization claimed this issue is
exacerbated by the fact that many of
these individuals are unrepresented and
do not speak English. Another
organization noted that the INA requires
exceptions to the one-year filing
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deadline for ‘‘changed and
extraordinary circumstances,’’ INA
208(a)(2)(D), 8 U.S.C. 1158(a)(2)(D),
emphasizing that this is particularly
important for this category of asylum
seekers.
One organization claimed the rule
would make it especially difficult for
African asylum seekers to qualify for
asylum based on particular social group
membership. The organization also
expressed concern for women survivors
of female genital cutting (‘‘FGC’’),
alleging that these individuals would
not know to include this fact as part of
a gender-based particular social group
claim. The organization claimed it
would be ‘‘a miscarriage of justice’’ to
preclude these women from presenting
claims.
One organization alleged that the rule
would make it ‘‘almost impossible’’ for
children, particularly those from Central
America or Mexico, to obtain asylum
protection based on membership in a
particular social group. The
organization alleged that the rule’s
barring of a particular social group
claim that was not initially raised in the
asylum application (or in the ‘‘record’’
before an immigration judge) raises
‘‘serious due process concerns’’ for
children, as many of the children
arriving in the United States have
suffered immense trauma and may not
be able to discuss their experiences for
quite some time. The organization
expressed particular concern for
unaccompanied children, noting they
are often unable to discuss the harm
they experienced in their home country
until they have spent time with a
trusted adult. The organization noted
that, for many children, the asylum
process is the first time they ever
discuss their experiences, claiming the
rule ‘‘is unrealistic and an untenable
burden for most children.’’
Commenters also stated that an
asylum seeker’s life should not depend
on his or her ‘‘ability to expertly craft
arguments in the English language in a
way that satisfies highly technical legal
requirements.’’ One organization stated
that ‘‘[a]pplying for asylum is not a
word game; asylum seekers’ lives are on
the line with every application that an
adjudicator decides.’’ Multiple
commenters claimed that asylum
officers and immigration judges have a
duty to help develop the record. One
organization stated that the Departments
should rely on the decisions of EOIR
and Article III courts rather than on the
expertise of asylum seekers. Finally, one
organization expressed concern that this
portion of the rule contains no
exceptions for minors or individuals
who are mentally ill or otherwise
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incompetent, stating that holding these
respondents to this kind of legal
standard violates their rights under the
Rehabilitation Act. See 29 U.S.C. 794;
see also Franco-Gonzales v. Holder, 767
F. Supp. 2d 1034 (C.D. Cal. 2010).
Response: The Departments disagree
with general comments that the rule
would deny asylum to all individuals
fleeing violence and persecution. The
Departments note that asylum
protection is not available to every
applicant who is fleeing difficult or
dangerous conditions in his or her home
country. To qualify for asylum, an
applicant must demonstrate, among
other things, that the feared persecution
would be inflicted ‘‘on account of’’ a
protected ground, such as membership
in a particular social group. See INA
101(a)(42), 8 U.S.C. 1101(a)(42)
(defining ‘‘refugee’’ as a person who,
inter alia, has suffered ‘‘persecution or
a well-founded fear of persecution on
account of . . . membership in a
particular social group’’). Even
accepting that the term ‘‘particular
social group’’ was intended to create
flexibility in the refugee definition, the
contours of that flexible term are clearly
ambiguous and within the purview of
the Departments to decide. See, e.g.,
Matter of A–B–, 27 I&N Dec. at 326 (‘‘As
the Board and the Federal courts have
repeatedly recognized, the phrase
‘membership in a particular social
group’ is ambiguous.’’ (collecting
cases)). Accordingly, the Departments
are establishing clear guidelines for
adjudicators and parties regarding the
parameters of particular-social-group
claims. The Departments believe that
such guidelines will promote a more
uniform approach towards adjudicating
such claims. This will not only aid
adjudicators in applying a more uniform
standard, but will also aid parties such
that they may have a clearer
understanding of how they may prevail
on a particular social group claim as
they develop their applications.
The Departments disagree that the
proposed changes to particular-socialgroup claims violate the Act, case law,
or the due process rights of immigrants.
As noted in the NPRM, Congress has not
defined the term ‘‘membership in a
particular social group.’’ See 85 FR at
36278; see also Grace II, 965 F.3d at 888
(‘‘The INA nowhere defines ‘particular
social group.’ ’’).41 Additionally, despite
41 One commenter questioned the accuracy of the
Departments’ citation to and characterization of
Grace II’s underlying case, Grace I, 344 F. Supp. 3d
at 146, because, according to the commenter, the
case stated that the Attorney General could ‘‘not
propose a general rule that a particular social group
will not qualify for asylum’’ and did ‘‘not reach the
question of whether the Attorney General could
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commenters’ contentions that the
Convention Relating to the Status of
Refugees (‘‘Refugee Convention’’), July
28, 1951, 19 U.S.T. 6259, 189 U.N.T.S.
150, or the related Refugee Protocol
offers guidance on the matter, the term
is not defined in either of those
instruments. 85 FR at 36278; see also
Matter of A–B–, 27 I&N Dec. at 326, n.5
(‘‘The Protocol offers little insight into
the definition of ‘particular social
group,’ which was added to the Protocol
‘as an afterthought.’ ’’) (quoting Matter of
Acosta, 19 I&N Dec. at 232)).
The Board has noted that the term
‘‘particular social group’’ is both
ambiguous and difficult to define.
Matter of M–E–V–G–, 26 I&N Dec. at 230
(‘‘The phrase ‘membership in a
particular social group,’ which is not
defined in the Act, the Convention, or
the Protocol, is ambiguous and difficult
to define.’’). Moreover, the Board has
also recognized that prior approaches to
defining the term have led to confusion
and inconsistency, warranting further
evaluation. As the Board stated in M–E–
V–G–:
Now, close to three decades after Acosta,
claims based on social group membership are
numerous and varied. The generality
permitted by the Acosta standard provided
flexibility in the adjudication of asylum
claims. However, it also led to confusion and
a lack of consistency as adjudicators
struggled with various possible social groups,
some of which appeared to be created
exclusively for asylum purposes. . . . In
Matter of R–A–, 22 I&N Dec. 906, 919 (BIA
1999; A.G. 2001), we cautioned that ‘‘the
social group concept would virtually
swallow the entire refugee definition if
common characteristics, coupled with a
meaningful level of harm, were all that need
be shown.’’

Id. at 231 (footnote omitted).
Consequently, the inherently case-bycase nature of assessing the
cognizability of a particular social
group, the lack of a clear definition of
the term and its consideration through
an open-ended and largely subjective
propose a general rule that a particular group does
qualify for asylum.’’ Irrespective of the commenter’s
characterization of the Departments’ citation, the
D.C. Circuit recently reversed the district court
regarding its statements that the agency action
contested in that litigation improperly established
a categorical bar against recognizing a specified
particular social group. Grace II, 965 F.3d at 906.
Specifically, the court determined that the
Departments’ use of the term ‘‘generally’’
demonstrated that the Departments had not
imposed a categorical rule against finding the
particular social group at issue in that litigation. Id.
Similarly, the Departments here have set forth a list
of particular social groups that ‘‘generally, without
more’’ will not be cognizable, but have specifically
recognized that the regulation does not foreclose
that, in rare circumstances, such facts could be the
basis for finding a particular social group, given the
fact- and society specific nature of this
determination.’’ 85 FR at 36279.
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lens by adjudicators, and the potential
for confusion and inconsistent
application—particularly with
conflicting circuit court interpretations
of similar groups—all make the
definition of a particular social group
ripe for rulemaking. See Lopez v. Davis,
531 U.S. 230, 244 (2001) (observing that
‘‘a single rulemaking proceeding’’ may
allow an agency to more ‘‘fairly and
efficiently’’ address an issue than would
‘‘case-by-case decisionmaking’’
(quotation marks omitted)).
Furthermore, courts have also
expressly held that the term is
ambiguous. See, e.g., Cordoba v. Holder,
726 F.3d 1106, 1114 (9th Cir. 2013)
(‘‘We have recognized that the phrase
‘particular social group’ is
ambiguous.’’); Fatin, 12 F.3d at 1238
(‘‘Both courts and commentators have
struggled to define ‘particular social
group.’ Read in its broadest literal sense,
the phrase is almost completely openended. Virtually any set including more
than one person could be described as
a ‘particular social group.’ Thus, the
statutory language standing alone is not
very instructive.’’).42
As noted in the NPRM, ambiguities in
the Act should ‘‘be resolved, first and
foremost, by the agency.’’ 85 FR at
36265 (quoting Matter of R–A–, 24 I&N
Dec. at 631 (quoting Brand X, 545 U.S.
at 982 (internal quotation and citations
omitted)). Further, the Supreme Court
has clearly indicated that administrative
agencies, rather than circuit courts, are
the most appropriate entities to make
determinations about asylum eligibility
in the first instance. The Supreme
Court, in INS v. Ventura, 537 U.S. 12
(2002), noted:

jbell on DSKJLSW7X2PROD with RULES2

Within broad limits the law entrusts the
agency to make the basic asylum eligibility
decision here in question. . . . In such
circumstances a judicial judgment cannot be
made to do service for an administrative
judgment. . . . Nor can an appellate court
42 One commenter also suggests that the
Departments cited Cordoba, 726 F.3d 1106, with a
‘‘glaring omission.’’ The commenter suggests that
Cordoba acknowledges that the term ‘‘particular
social group’’ is ambiguous, but asserts that the
Departments fail to recognize that the case goes on
to ‘‘clear up that ambiguity.’’ The Departments need
not delve further into this analysis, which is
refutable for various reasons, other than to state that
the case plainly supports the proposition that the
term ‘‘particular social group’’ is ambiguous and
that such ambiguities are left to the Departments to
clarify pursuant to agency authority. Chevron, 467
U.S. at 845 (‘‘Once [the court] determined, after its
own examination of the legislation, that Congress
did not actually have an intent regarding the
applicability of the bubble concept to the permit
program, the question before it was not whether in
its view the concept is ‘inappropriate’ in the general
context of a program designed to improve air
quality, but whether the [agency’s] view that it is
appropriate in the context of this particular program
is a reasonable one.’’).
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. . . intrude upon the domain which
Congress has exclusively entrusted to an
administrative agency. . . . A court of
appeals is not generally empowered to
conduct a de novo inquiry into the matter
being reviewed and to reach its own
conclusions based on such an inquiry.

Id. at 16 (cleaned up)); cf. Gonzales v.
Thomas, 547 U.S. 183, 185–87 (2006)
(applying Ventura to require a remand
from the circuit court to the agency to
determine a question of the meaning of
‘‘particular social group). ‘‘Indeed,
‘judicial deference to the Executive
Branch is especially appropriate in the
immigration context,’ where decisions
about a complex statutory scheme often
implicate foreign relations.’’ Scialabba
v. Cuellar de Osorio, 573 U.S. 41, 56–
57 (2014) (plurality op.) (quoting INS v.
Aguirre-Aguirre, 526 U.S. 415, 425
(1999)). Accordingly, the Departments
are acting within their well-established
authority to define the term ‘‘particular
social group.’’
Furthermore, the Departments’
regulations regarding the adjudication of
claims pertaining to ‘‘membership in a
particular social group’’ are reasonable
interpretations of the term, as evidenced
by a long history of agency and circuit
court decisions to have interpreted the
terms consistently with the
Departments’ guidelines. See Matter of
W–G–R–, 26 I&N Dec. 208, 222–23 (BIA
2014) (pertaining to past or present
criminal activity or associations);
Cantarero v. Holder, 734 F.3d 82, 86 (1st
Cir. 2013) (same); Gonzalez v. U.S. Att’y
Gen., 820 F.3d 399, 405 (11th Cir. 2016)
(same); Matter of A–B–, 27 I&N Dec. at
320 (pertaining to presence in a country
with generalized violence or a high
crime rate and private criminal acts of
which governmental authorities were
unaware or uninvolved); Matter of S–E–
G–, 24 I&N Dec. 579, 585–86 (BIA 2008)
(pertaining to attempted recruitment of
the applicant by criminal, terrorist, or
persecutory groups); Matter of E–A–G–,
24 I&N Dec. 591, 594–95 (BIA 2008)
(same); Matter of A–M–E– & J–G–U–, 24
I&N, Dec. 69, 75 (BIA 2007) (same);
Matter of Pierre, 15 I&N Dec. 461, 462–
63 (BIA 1975) (pertaining to
interpersonal disputes of which
governmental authorities were unaware
or uninvolved); Gonzalez-Posadas v.
Att’y Gen. of U.S., 781 F.3d 677, 685 (3d
Cir. 2015) (same); Gonzales-Veliz v.
Barr, 938 F.3d 219, 230–31 (5th Cir.
2019) (pertaining to private criminal
acts of which governmental authorities
were unaware or uninvolved); DelgadoOrtiz v. Holder, 600 F.3d 1148, 1151–52
(9th Cir. 2010) (‘‘We conclude that
Petitioners’ proposed social group,
‘returning Mexicans from the United
States,’ . . . is too broad to qualify as a
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cognizable social group.’’); Sam v.
Holder, 752 F.3d 97, 100 (1st Cir. 2014)
(Guatemalans returning after a lengthy
residence in the United States is not a
cognizable particular social group).
The Departments agree with
commenters that circuit court
interpretations of the phrase ‘‘particular
social group’’ have been uneven, and
the inconsistency with which that
phrase has been evaluated strongly
militates in favor of the agencies
adopting a clearer, more uniform
definition. Further, the Departments
have considered all relevant circuit
court law on the issue and note that
significant conflicts exist among the
various interpretations. See, e.g., Paloka
v. Holder, 762 F.3d 191, 197 (2d Cir.
2014) (highlighting conflicting circuit
court decisions regarding whether
young Albanian women are a particular
social group and collecting cases
showing differing circuit court decisions
regarding cognizability of other
particular social groups). Nevertheless,
the Departments believe that the rule
reflects an appropriate and reasonable
synthesis of legal principles consistent
with the Departments’ respective policy
positions. Additionally, as noted in the
NPRM, 85 FR at 36265 n.1, to the extent
that some circuits have disagreed with
the Departments’ reasonable
interpretation, the Departments’
proposed rule would warrant reevaluation in appropriate cases under
well-established principles. See Brand
X, 545 U.S. at 982; cf. Ventura, 537 U.S.
at 16–17 (within broad limits, the INA
entrusts agencies, not circuit courts, to
make basic asylum eligibility
determinations).
The Departments disagree with
commenters’ assertions that the rule
would render it ‘‘virtually impossible’’
to prevail on asylums claim involving
membership in a particular social group
or undermine the concept of ‘‘case-bycase’’ adjudication of particular-socialgroup claims, as described in Matter of
A–B–, 27 I&N Dec. 316. Assuming the
formulation of the proposed particular
social group would, if supported, meet
the definition of such a group in the first
instance—i.e., assuming the proposed
particular social group sets forth a prima
facie case that the group is based on an
immutable or fundamental
characteristic, is defined with
particularity, and is recognized as
socially distinct—the rule does not alter
an adjudicator’s responsibility to
determine whether the facts and
evidence of each individual case
ultimately establish that the proposed
particular social group is cognizable.
Thus, whether a proposed group has—
see, e.g., Matter of Toboso-Alfonso, 20
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I&N Dec. 819, 822 (BIA 1990)
(designated as precedent by Attorney
General Order No. 1895–94 (June 12,
1994)) (homosexuals in Cuba may be a
particular social group)—or has not—
see, e.g., Matter of Vigil, 19 I&N Dec.
572, 575 (BIA 1988) (young, male,
urban, unenlisted Salvadorans do not
constitute a particular social group)—
been recognized in other cases is not
dispositive of whether the proposed
particular social group in an individual
case is cognizable. See S.E.R.L. v. Att’y
Gen., 894 F.3d 535, 556 (3d Cir. 2018)
(‘‘Consequently, it does not follow that
because the BIA has accepted that one
society recognizes a particular group as
distinct that all societies must be seen
as recognizing such a group.’’).
Adjudicators should not assume that a
particular social group that has been
found cognizable in one case is
cognizable in every other case in which
it is asserted or is cognizable in
perpetuity, nor should they assume the
opposite. Id. Rather, if the proposed
particular social group would be legally
cognizable if sufficiently supported by
evidence, adjudicators should continue
to adjudicate particular social group
claims on a case-by-case basis.
Further, as the Departments have
specified, while the listed groups would
be ‘‘generally insufficient to establish a
particular social group’’ because they do
not meet the definition of such a group,
the Departments do not entirely
foreclose the possibility of establishing
an asylum claim on those bases. Rather,
the rule simply lists social groups that,
‘‘without more,’’ generally will not meet
the particularity and social distinction
requirements for particular social group.
85 FR at 36279.
Such general guidelines are an
appropriate use of agency authority that
comports with the Attorney General’s
decision in Matter of A–B–. Cf. 8 CFR
208.4(a)(4),(5), 1208.4(a)(4), (5)
(providing general categories of
circumstances that may qualify as
changed circumstances or extraordinary
circumstances for purposes of INA
208(a)(2)(D), 8 U.S.C. 1158(a)(2)(D)); 8
CFR 212.7(d), 1212.7(d) (‘‘The Attorney
General, in general, will not favorably
exercise discretion under section
212(h)(2) of the Act . . . with respect to
immigrant aliens who are inadmissible
under section 212(a)(2) of the Act in
cases involving violent or dangerous
crimes, except in extraordinary
circumstances[.]’’); Matter of Y–L–, 23
I&N Dec. at 274–76 (establishing a
general presumption that aggravated
felony drug trafficking crimes are
‘‘particularly serious crimes’’ for
purposes of INA 241(b)(3)(B), 8 U.S.C.
1231(b)(3)(B)). The Departments are
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providing clarity on this issue through
rulemaking, rather than through other
forms of sub-regulatory guidance or
through the development of case law in
individual adjudications, in order to
promote much needed uniformity and
clarity on the particular-social-group
issue. See also Memorandum from
Jefferson B. Sessions, III, Attorney
General, re: Prohibition on Improper
Guidance Documents 1 (Nov. 16, 2017),
https://www.justice.gov/opa/pressrelease/file/1012271/download (in
contrast with issuing informal
‘‘guidance documents,’’ ‘‘notice-andcomment rulemaking . . . has the
benefit of availing agencies of more
complete information about a proposed
rule’s effects than the agency could
ascertain on its own, and therefore
results in better decision making’’). The
Department applies the same response
to address commenters’ concerns with
respect to the ‘‘broad wording’’ of the
groups that the rule describes as
generally not cognizable for asylum
claims.
The Departments also disagree with
commenters that the rule is unwise or
discriminatory, or that the purpose of
this rule is to exclude certain groups of
applicants or target individuals from
Central America and Mexico. As stated
above, the rule is not ‘‘immoral,’’
motivated by racial animus or
promulgated with discriminatory intent.
Rather, it is rooted in case law from the
BIA, multiple circuits, and the Supreme
Court, none of which have evinced a
racial or discriminatory animus.
Further, the rule is intended to help the
Departments better allocate limited
resources in order to more expeditiously
adjudicate meritorious asylum, statutory
withholding of removal, and CAT
protection claims. Relatedly, with
respect to commenters’ concerns about
this rule’s potential effect on certain,
discrete groups—e.g., LGBTQ
individuals, minors, and other specific
nationalities—the Departments note that
they have codified a long-standing test
for determining cognizability of
particular social groups and have set
forth a list of common fact patterns
involving particular-social-group claims
that generally will not meet those wellestablished requirements. The
Departments did not first determine
which groups should or should not be
cognizable and craft a rule around that
determination, and the rule does not
single out any discretely-labeled groups
in the manner suggested by
commenters. Moreover, as the rule
makes clear, it applies ‘‘in general’’ and
does not categorically rule out specific
claims depending on the claim’s
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evidentiary support. Further, because
each asylum application is adjudicated
based on its own facts and evidentiary
support and because the rule does not
categorically rule out specific claims,
commenters’ concerns about the effects
of the rule on broad, undifferentiated
categories without reference to specific
claims are conclusory, conjectural,
unfounded, and wholly and inherently
speculative.
With respect to commenters’ claims
that the social groups that would be
dismissed under the rule would
historically encompass a large number
of potentially successful asylum claims,
the Departments reiterate that they are
setting forth, by regulation, a reasonable
interpretation of the statutory term
‘‘particular social group’’ that will
ameliorate stressors upon the healthy
functioning of our immigration system
and encourage uniformity of
adjudications. Even assuming, without
deciding, that there are other, broader
interpretations of the term ‘‘particular
social group’’ that might encompass a
larger number of asylum applicants, the
relevant inquiry is not whether the
Departments’ interpretation is the
preferred interpretation or even the best
interpretation. Rather the relevant
inquiry is whether the Departments’
interpretation is reasonable. See
Chevron, 467 U.S. at 845; see also
Holder v. Martinez Gutierrez, 566 U.S.
583, 591 (2012) (observing that the
agency’s ‘‘position prevails if it is a
reasonable construction of the [INA],
whether or not it is the only possible
interpretation or even the one a court
might think best’’). The regulations
indeed set forth a reasonable
interpretation of the term ‘‘particular
social group,’’ for the reasons described
above. The Departments also note again
that the rule will not categorically
exclude the listed groups, rather it
issues guidance that such groups will
‘‘generally’’ not meet the requirements
of a cognizable particular social group
‘‘without more.’’
Relatedly, commenters’ statements
that the rule would result in denial of
meritorious claims are circular. A claim
is meritorious if it meets all of the
statutory requirements for asylum,
including, where appropriate, the
ambiguous statutory requirement of
demonstrating ‘‘membership in a
particular social group.’’ The
Departments note the commenters’
position that the term should be defined
more broadly than what the
Departments proposed, and, to be sure,
a broader definition would result in
more groups being recognized as
cognizable. However, for the reasons
explained in the NPRM, 85 FR at
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36277–79, and throughout this
rulemaking, the Departments have set
forth a reasonable definition of the term
as part of their well-established
authority to do so. To the extent that
applicants are unable to meet the
statutory requirements, including
‘‘membership in a particular social
group’’ as that term is reasonably
defined by the Departments, their
claims are not meritorious.
The Departments believe that
commenter assertions that parties will
need to prove that they do not belong
in or are distinct from a listed particular
social group misconstrue the particular
social group analysis. People may, and
are likely to, belong to multiple groups,
which might or might not include
cognizable particular social groups. An
applicant need not prove that he or she
does not belong to a non-cognizable
group, only that he or she belongs to a
cognizable group and was persecuted on
account of that membership.
Membership in a non-cognizable group
does not negate one’s membership in a
cognizable group. Thus, an asylum
applicant who has membership in one
of the listed groups, which will
generally not be cognizable without
more, does not preclude an applicant
from prevailing on a separate cognizable
claim.
The Departments disagree with
commenter assertions that the rule
impermissibly creates a negative
presumption against cognizability of the
listed groups. As an initial point, the
listed groups, as discussed in the
NPRM, 85 FR at 36279, are generally
rooted in case law, and commenters
neither allege that the circuit court case
law underlying the listing of these
groups establishes a ‘‘negative
presumption’’ against groups that have
not been recognized in that case law,
nor urge the Departments to abandon
their longstanding policy to treat circuit
court case law as binding—including
decisions regarding the cognizability of
alleged particular social groups—in the
circuit in which it arises. Thus, to the
extent that commenters disagree with
the Departments’ codification of existing
case law, that disagreement lies with the
case law itself. Additionally, in the
Departments’ experience, many
advocates treat the recognition of a
particular social group—either by the
Board or a circuit court—as establishing
a positive presumption, if not a
categorical rule, that the group is
cognizable in every case, yet
commenters expressed no concern with
that type of presumption. Cf. S.E.R.L.,
894 F.3d at 556 (‘‘S.E.R.L. relies heavily
on [Matter of A–R–C–G–], in which the
Board considered a group consisting of
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married female victims of domestic
violence.’’); Amezcua-Preciado v. U.S.
Att’y Gen., 943 F.3d 1337, 1344 (11th
Cir. 2019) (discussing similar proposed
particular social groups across multiple
circuits that closely tracked the group
recognized by the BIA in Matter of A–
R–C–G–); Del Carmen Amaya-De
Sicaran v. Barr,—F.3d—, 2020 WL
6373124 (4th Cir. 2020) (noting
decisions from other circuits addressing
similar proposed particular social
groups that closely tracked the group
recognized by the BIA in Matter of A–
R–C–G–). As the Departments discussed,
supra, the rule does not depart from
longstanding principles regarding the
case-by-case nature of asylum
adjudications. Thus, adjudicators do not
apply a positive presumption that a
particular social group that has been
found cognizable in one case is
cognizable in every other case in which
it is asserted or is cognizable in
perpetuity, nor do they apply a
categorical negative presumption that a
group listed in the rule is always and in
every case not cognizable. Nothing in
the rule creates categorical
presumptions, either positive or
negative.
It is always the applicant’s burden to
demonstrate that he or she belongs to a
cognizable particular social group and
must set forth the facts and evidence to
establish that claim, regardless of
whether or not the proposed group is
described in this rule. INA 208(b)(1)(B),
8 U.S.C. 1158(b)(1)(B). This rulemaking
highlights common proposed groups
that generally, without more, will not
meet an applicant’s burden to
demonstrate membership in a
‘‘particular social group,’’ and the
burden remains on the applicant, as it
always has, to demonstrate that he or
she is a member of a cognizable
particular social group. Id. This
rulemaking puts applicants on notice
that such groups, generally, without
more, will not be cognizable. To the
extent that an applicant believes that his
or her membership in one of the listed
groups should nevertheless be
recognized, he or she may present his or
her claim stating why the proposed
group is cognizable and, as appropriate,
appeal it to the BIA and a Federal
circuit court.
The commenters’ statements about the
Attorney General’s authority to certify
cases and issue precedential decisions
relate to powers delegated to the
Attorney General by Congress that have
existed for decades and are far outside
of the scope of this rulemaking. INA
103(a)(1), (g), 8 U.S.C. 1103(a)(1), (g); 8
CFR 1003.1(h). All decisions in the
immigration system are made in
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accordance with the evidence and
applicable law and policy. In particular,
EOIR’s mission remains the same—to
adjudicate cases in a fair, expeditious,
and uniform manner. See EOIR, About
the Office, https://www.justice.gov/eoir/
about-office (last updated Aug. 14,
2018); see also 8 CFR 1003.1(d)(1)(ii)
(‘‘Board members shall exercise their
independent judgment and discretion in
considering and determining the cases
coming before the Board[.]’’); 8 CFR
1003.1(e)(8)(ii) (‘‘[T]he Director shall
exercise delegated authority from the
Attorney General identical to that of the
Board[.]’’); 8 CFR 1003.10(b)
(‘‘immigration judges shall exercise
their independent judgment and
discretion’’).
The Departments decline to
incorporate the commenter
recommendation to codify either the
Matter of Acosta standard for particular
social group, which required only that
a group be immutable, or the alleged
UNHCR standard, which commenters
stated requires immutability and that
the group ‘‘be perceived as a group by
society’’ in lieu of the Matter of M–E–
V–G– standard, which requires
immutability, particularity, and social
distinction. To do so would be to shirk
decades of development in particular
social group claims in favor of a
standard set forth shortly after
enactment of the Refugee Act of 1980,
when ‘‘relatively few particular social
group claims had been presented’’ to
immigration adjudicators, and which
‘‘led to confusion and a lack of
consistency’’ in subsequent years as
adjudicators struggled with ‘‘numerous
and varied’’ proposed groups. See
Matter of M–E–V–G–, 26 I&N Dec. at
231. Moreover, ‘‘immutability, while
important, has never been the last or
only word on the definition of a social
group,’’ because ‘‘[m]any social groups
are labile in nature.’’ Ahmed v.
Ashcroft, 348 F.3d 611, 617 (7th Cir.
2003). Further, notwithstanding the
commenter’s statement that the M–E–V–
G– standard is confusing, the
Departments note that the nearly all of
the circuits have applied the M–E–V–G–
test and the Third and Ninth Circuits
have expressly accorded Chevron
deference to that framework. See, e.g.,
S.E.R.L., 894 F.3d at 554 n.20 (collecting
cases). As the commenter notes, the
Seventh Circuit has neither rejected nor
endorsed the framework.
Relatedly, the Departments will not
incorporate commenter suggestions to
expand the regulatory language with
respect to the requirement of
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immutability to include characteristics
that are ‘‘so fundamental to individual
identity or conscience that it ought not
be required to be changed[,]’’ as stated
in Matter of Acosta. 19 I&N Dec. at 233.
Contrary to the commenter’s assertion,
the Departments clearly noted in the
NPRM that this rulemaking codifies the
‘‘longstanding requirements’’ of
immutability, particularity, and social
distinction, recognizing that
‘‘[i]mmutability entails a common
characteristic: A trait that the members
of the group either cannot change, or
should not be required to change
because it is fundamental to their
individual identities or consciences.’’ 85
FR at 36278 (internal quotations
omitted) (citing Matter of Acosta, 19
I&N Dec. at 233). Accordingly, the
Departments believe that this language
adequately addresses the commenter
concerns without further expanding the
definition in the regulatory language.
The Departments disagree with
commenters’ concerns that the rule’s
requirement that the particular social
group must have existed independently
of the alleged persecutory acts and
cannot be defined exclusively by the
alleged harm is arbitrary. 85 FR at
36278. This codifies the Attorney
General’s analysis for determining
whether a social group has been defined
‘‘circularly,’’ as laid out in Matter of A–
B–, 27 I&N Dec. at 334 (‘‘To be
cognizable, a particular social group
must ‘exist independently’ of the harm
asserted in an application for asylum or
statutory withholding of removal.’’); see
generally Matter of M–E–V–G–, 26 I&N
Dec. at 243 (‘‘The act of persecution by
the government may be the catalyst that
causes the society to distinguish [a
collection of individuals] in a
meaningful way and consider them a
distinct group, but the immutable
characteristic of their shared past
experience exists independent of the
persecution.’’). In response to
commenters’ assertions that the
Convention allows for particular social
groups that do not exist independently
of the persecution, and that this rule
reflects a ‘‘departure’’ from the current
particular-social-group adjudication, the
Departments reiterate that ‘‘[t]he
‘independent existence’ formulation’’
has existed for some time and ‘‘has been
accepted by many courts.’’ 85 FR at
36278; see, e.g., Perez-Rabanales v.
Sessions, 881 F.3d 61, 67 (1st Cir. 2018)
(‘‘A sufficiently distinct social group
must exist independent of the
persecution claimed to have been
suffered by the alien and must have
existed before the alleged persecution
began.’’); Lukwago, 329 F.3d at 172
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(‘‘We agree that under the statute a
‘particular social group’ must exist
*COM007*independently of the
persecution suffered by the applicant for
asylum.’’); accord Amaya-De Sicaran,
2020 WL 6373124 at *5 (‘‘The
proposition that a cognizable particular
social group cannot be defined by the
underlying persecution is hardly
controversial. The anti-circularity
principle—and the Chevron deference to
which it is entitled—has won wide
acceptance among the circuit courts
. . . . Even prior to the Attorney
General’s decision, we have applied the
anti-circularity principle . . . . And a
broader examination of caselaw preMatter of A–B– confirms that this is no
new proposition.’’).
In recent litigation, asylum seekers
did ‘‘not challenge A–B–’s description of
the circularity rule’’ and, the court
determined, A–B–’s test sets forth
‘‘exactly the analysis required to
determine whether a particular claim is
or is not circular.’’ Grace II, 965 F.3d at
905. For courts that have rejected this
‘‘independent existence’’ requirement,
see, e.g., Cece, 733 F.3d at 671–72, both
subsequent decisions recognizing the
requirement, see, e.g., Matter of A–B–,
27 I&N Dec. 316, and Matter of M–E–V–
G–, 26 I&N Dec. 227, and the
Departments’ proposed rule codifying it
would warrant re-evaluation under
well-established principles, see Brand
X, 545 U.S. at 982; see also Amaya-De
Sicaran, 2020 WL 6373124 at *5 (‘‘The
Attorney General’s [anti-circularity
formulation] in Matter of A–B– is not
arbitrary and capricious.’’).
The Departments disagree with
commenters’ concerns about due
process violations with respect to the
rule’s requirement that, while in
proceedings before an immigration
judge, an applicant must ‘‘first define
the proposed particular social group as
part of the asylum application or
otherwise in the record’’ or ‘‘waive any
claim based on a particular social group
formulation that was not advanced.’’ To
the extent that this requirement
allegedly ‘‘goes further than’’ Matter of
W–Y–C–& H–O–B–, 27 I&N Dec. 189, as
the commenter alleges, this requirement
is merely a codification of the
longstanding principle that arguments
not made in front of an immigration
judge are deemed waived for purposes
of further review. See, e.g., In re
J–Y–C–, 24 I&N Dec. 260, 261 n.1 (BIA
2007) (claim not raised below is not
appropriate to consider on appeal).
Contrary to commenters’ concerns,
the rule does not violate notions of
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fairness or due process.43 Nothing in the
rule eliminates an alien’s right to notice
and an opportunity to be heard, which
are the foundational principles of due
process. See Matthews v. Eldridge, 424
U.S. 319, 348–49 (1976) (‘‘The essence
of due process is the requirement that a
person in jeopardy of serious loss (be
given) notice of the case against him and
opportunity to meet it.’’ (cleaned up)).
Aliens remains subject to specified
procedures regarding claims of a fear of
return to an alien’s country of
nationality, including the ability to have
a claim reviewed or heard by an
immigration judge. Moreover, the fact
that applicable law may limit the types
of claims an alien may bring—e.g., an
asylum claim based on a fear of
persecution unrelated to one of the five
statutory grounds in INA 101(a)(42), 8
U.S.C. 1101(a)(42)—or the ability of an
alien to bring an asylum or statutory
withholding claim at all—e.g., an alien
convicted of an aggravated felony for
which the alien was sentenced to an
aggregate term of imprisonment of at
least five years, INA 208(b)(2)(A)(ii),
(B)(i) and 241(b)(3)(B)(ii), 8 U.S.C.
1158(b)(2)(A)(ii), (B)(i) and
1231(b)(3)(B)(ii)—does not mean that an
alien has been deprived of due process.
As explained in the NPRM and
reiterated herein, this rule is rooted in
well-established law and does not
violate an alien’s due process right
regarding an application for relief or
protection from removal.
Some commenters objected to the
procedural requirement that an alien
must initially define the proposed
particular social group as either part of
the record or with the application. The
INA directs the Attorney General to
establish procedures for the
consideration of asylum applications,
INA 208(d)(1), 8 U.S.C. 1158(d)(1), and
regulations already require both an
43 Asylum is a discretionary benefit demonstrated
by the text of the statute that states the Departments
‘‘may grant asylum,’’ INA 208(b)(1)(A), 8 U.S.C.
1158(b)(1)(A) (emphasis added); Dep’t of Homeland
Sec. v. Thuraissigiam, 140 S. Ct. 1959, 1965 n.4
(2020) (‘‘A grant of asylum enables an alien to enter
the country, but even if an applicant qualifies, an
actual grant of asylum is discretionary.’’), and
provides authority to the Attorney General and
Secretary of Homeland Security to limit and
condition, by regulation, asylum eligibility under
INA 208(b)(2)(C), (d)(5)(B), 8 U.S.C. 1158(b)(2)(C),
(d)(5)(B). Courts have found that aliens have no
cognizable due process interest in the discretionary
benefit of asylum. See Yuen Jin, 538 F.3d at 156–
57; Ticoalu, 472 F.3d at 11 (citing DaCosta, 449
F.3d at 49–50). In other words, ‘‘there is no
constitutional right to asylum per se.’’ Mudric v.
Att’y Gen. of U.S., 469 F.3d 94, 98 (3d Cir. 2006).
Thus, how the Departments choose to exercise their
authority to limit or condition asylum eligibility
and an adjudicator’s consideration of an applicant’s
conduct in relation to asylum eligibility do not
implicate due process claims.
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application for an alien to seek asylum,
8 CFR 208.3(a) and 1208.3(a), and that
the application be completed in full to
be filed, id. 208.3(c)(3) and 1208.3(c)(3).
To the extent that some commenters’
concerns regarded the exactness with
which an alien must define the
particular social group, the Departments
note that most asylum applicants, 87
percent, have representation, EOIR,
Current Representation Rates (Oct. 13,
2020), https://www.justice.gov/eoir/
page/file/1062991/download, and that
aliens, if of limited English proficiency,
are able to avail themselves of the
resources provided to them by the
government that detail pro bono or low
cost alternatives.
One commenter worried that an alien
would have to ‘‘expertly craft arguments
in the English language in a way that
satisfies highly technical legal
requirements.’’ The Department
disagrees that this is what the
regulations require. As an initial point,
nothing in the rule requires an alien to
craft arguments when applying for
asylum. Aliens, with or without
representation, have filled out asylum
applications for decades, including by
stating particular social groups as a
basis for the asylum claim. Commenters
have not submitted any evidence or
alleged any change in an alien’s ability
to complete the application over the
preceding 40 years, and the
Departments are unaware of any reasons
or allegations that aliens are now less
capable of filling out an application—
including stating a particular social
group, if appropriate—that has been
used for years. An alien simply has to
state in the application why the alien is
afraid. As noted in the NPRM, the
specific form of the delineation will not
be considered over and above the
substance of the alleged particular social
group. Further, if there are deficiencies,
the alien will be provided an
opportunity to correct them. Nothing in
the rule requires aliens to ‘‘craft
arguments’’ meeting ‘‘highly technical
legal requirements,’’ and commenters’
suggestions to the contrary are simply
not consistent with either the rule and
the longstanding practice.
One commenter indicated that it was
the asylum officer’s or immigration
judge’s duty to assist in developing the
record, citing section 240(b)(1) of the
Act, 8 U.S.C. 1229a(b)(1); Jacinto, 208
F.3d at 734 (an immigration judge has
the duty to fully develop the record
where a respondent appears pro se); and
Agyeman v. INS, 296 F.3d 871, 877 (9th
Cir. 2002) (an immigration judge must
adequately explain the procedures to
the respondent, including what he must
prove to prevail at the hearing). Even
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accepting the immigration judge’s duty
as described by the cited case law, this
is not in conflict with the rule, as the
rule clearly explains by regulation what
an applicant must do to demonstrate a
cognizable particular social group, a
concept which was previously
articulated in disparate BIA decisions
that have been interpreted differently by
the various circuits. Additionally, even
if, as stated in Jacinto, an immigration
judge has a duty to fully develop the
record, this does not obviate the
applicant’s burden of demonstrating at
least prima facie eligibility for the relief
which he or she is seeking prior to
proceeding to a more intensive hearing.
Regarding commenters’ concerns
focused on the ability for aliens to seek
redress after an improper particular
social group was presented based on
ineffective assistance of counsel, the
Departments note that the rule is
consistent with both practice and
applicable law. If a particular social
group is not presented because the alien
did not tell his or her counsel about it,
then there has been no ineffective
assistance on the part of counsel. If the
alien did provide his or her counsel
with a particular social group and
counsel elected not to present it as a
strategic choice, then there is no basis
to reopen the proceedings. See In re B–
B–, 22 I&N Dec. 309, 310 (BIA 1998)
(‘‘subsequent dissatisfaction with a
strategic decision of counsel is not
grounds to reopen’’); cf. Matter of
Velasquez, 19 I&N Dec. 377, 382 (BIA
1986) (concession of attorney is binding
on an alien absent egregious
circumstances). Nevertheless, the
Departments recognize there may be
unique ‘‘egregious circumstances’’ in
which reopening based on ineffective
assistance of counsel may be warranted,
provided that the appropriate
procedural requirements for such a
claim are observed. See Matter of
Lozada, 19 I&N Dec. 637, 639 (BIA
1988). Thus, the Departments are
revising the final rule to account for
such a scenario, though they expect
such claims to be rare.
The Departments disagree with the
commenters’ fairness concerns with
respect to the rule’s requirement that
applicants define the proposed
particular social group as part of the
asylum claim. As an initial point,
asylum applicants have provided
definitions of alleged particular social
groups in asylum applications for many
years, and there is no evidence of any
recent change that would preclude them
from doing so. The commenters’
concerns may be based on an inaccurate
belief that the rule requires legal
precision of a particular social group,
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but as discussed above, that is simply
not the case. Adjudicators are
experienced with addressing the
substance rather than the form of a
claim, and articulation deficiencies will
have an opportunity for correction
before an immigration judge renders a
decision.
The Departments also acknowledge
commenters’ concerns about the ‘‘ever
changing landscape’’ of particularsocial-group law and the due process
concerns associated with that. The
‘‘ever-changing landscape’’ is, in fact, a
principal animating factor behind this
rulemaking, as the Departments believe
the rule will function as a ‘‘hard reset’’
on the divergent—and sometimes
contradictory—case law regarding
particular social groups over the past
several years in lieu of clearer
guidelines that are both reasonable and
easier for adjudicators and applicants
alike to follow. In particular, the current
state of case law may make it confusing
for applicants to appreciate what is or
is not a cognizable group, and the rule
directly addresses that concern by
providing clear definitions that should
allow for more effective consideration of
meritorious claims. In short, providing
clearer guidance should reduce due
process concerns, rather than increase
them.
Similarly, the Departments disagree
that this rulemaking will be harmful to
pro se respondents. Although there are
comparatively few pro se asylum
applicants as an initial matter, EOIR,
Current Representation Rates (Oct. 13,
2020), https://www.justice.gov/eoir/
page/file/1062991/download, the
Departments believe that this regulation
will provide clarity to all respondents,
including those who are pro se. That
clarity will also allow immigration
judges to better consider pro se claims
and ensure that the record is developed
appropriately consistent with the law.
The Departments believe that this
clarity will also assist immigration
judges in their adjudications, contrary to
commenters’ assertions. The
Departments also disagree with
commenters’ statements that reducing
the amount of time that adjudicators
must spend evaluating claims is an
improper purpose for the rule. The
Departments contest allegations that
they may not take regulatory action to
help improve efficiencies with
immigration adjudications. Regardless,
as noted in the NPRM, reducing the
amount of time that adjudicators must
spend evaluating claims and more
uniform application of the law are two
additional benefits to ‘‘providing clarity
to [the particular social group] issue.’’
85 FR at 36279.
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The Departments note commenter
concerns that the rule does not create a
regulatory requirement for immigration
judges to clarify the particular social
group for the record and instead allows
for immigration judges to pretermit
without holding an evidentiary hearing.
The Departments note that the asylum
application itself, which the applicant
must sign attesting to the application’s
accuracy, and in which the applicant
has had the opportunity to list his or her
particular social group, is already part of
the record without any further need for
the immigration judge to clarify.
Because the burden is always on the
asylum applicant to establish eligibility,
INA 208(b)(1)(B), 8 U.S.C. 1158(b)(1)(B),
and because the immigration judge must
remain a neutral arbiter of the claim,
EOIR, Ethics and Professionalism Guide
for Immigration Judges 2 (Jan. 26, 2011),
https://www.justice.gov/sites/default/
files/eoir/legacy/2013/05/23/Ethicsand
ProfessionalismGuideforIJs.pdf (‘‘An
Immigration Judge shall act impartially
and shall not give preferential treatment
to any organization or individual when
adjudicating the merits of a particular
case.’’), it would not be appropriate for
the immigration judge to assist the alien
in crafting his or her claim.
Nevertheless, immigration judges are
experienced and well-trained
adjudicators who are adept at
understanding the substance of a claim
even if it is not perfectly articulated.
Moreover, an alien will have 10 days to
respond to any attempt to pretermit an
application as legally insufficient, and
there is no expectation that immigration
judges will fail to follow the rule’s
requirements on that issue. In short, the
Departments do not expect immigration
judges to abdicate their duties to the law
in considering an applicant’s asylum
claim.
The Departments disagree with
commenters’ concerns that the rule, in
their estimation, violates the
Rehabilitation Act of 1973, 29 U.S.C.
794, because it does not provide
exceptions for minors, mentally ill
persons, or individuals otherwise
lacking competency.44 The Departments
note that no alien is excluded from
applying for asylum—nor excluded
from participating in processes to
adjudicate such an application—on
account of a disability. Further, all
applicants for asylum are adjudicated
under the same body of law, regardless
of any particular individual
44 The Departments note that the Rehabilitation
Act applies to individuals with disabilities, and the
status of being a minor does not automatically
qualify someone as an ‘‘individual with a
disability’’ under the statutory definition of that
term. 29 U.S.C. 705(2).
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characteristics, and nothing in the rule
changes that. The Departments are
unaware of any law requiring all asylum
claims from minors, mentally ill
persons, or incompetent aliens to be
granted or establishing a categorical rule
that each of those groups, regardless of
any other characteristics, necessarily
states a cognizable particular social
group. The Departments are also
unaware of any blanket exceptions to
statutory eligibility for asylum for these
identified groups. The rule does not
change any established law regarding
minors, e.g., INA 208(b)(3)(C), 8 U.S.C.
1158(b)(3)(C), or those who lack mental
competency, e.g., Matter of M–A–M–, 25
I&N Dec. at 480, 481–83 (holding that
immigration judges should ‘‘consider
indicia of incompetency throughout the
course of proceedings’’ and implement
appropriate safeguards, where
necessary). In short, the rule provides
clarity for asylum claims relevant to all
aliens and does not alter any existing
accommodations generally made for the
identified groups. Further, because each
asylum application is adjudicated based
on its own facts and evidentiary support
and because the rule does not
categorically rule out specific claims,
commenters’ concerns about the effects
of the rule on broad, undifferentiated
categories without reference to specific
claims are conclusory, conjectural,
unfounded, and wholly and inherently
speculative.
4.1.1. Past or Present Criminal Activity
or Association (Including Gang
Membership)
Comment: One organization noted
that at least one court has recognized
asylum claims from former child
soldiers forced to commit bad acts,
citing Lukwago, 329 F.3d at 178–180.
The organization also stated that the
United States has enacted the Child
Soldiers Accountability Act, Public Law
110–340, imposing criminal and
immigration penalties for those who use
child soldiers. See 18 U.S.C. 2442. The
organization emphasized that children
recruited into other types of criminal
acts, like gang activity, ‘‘are not
materially different from the children
who fight on the front lines of conflicts
in other parts of the world.’’ The
organization concluded by encouraging
the government to extend its opposition
to the use of child soldiers to ‘‘a
willingness to protect children fleeing
from all types of forced criminal
activity.’’
Another organization emphasized that
past activity is an immutable
characteristic that ‘‘cannot be undone,’’
noting that an individual’s personal
biographical history cannot be changed.
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The organization noted that if a gang
maintains that a child forcibly recruited
is a member for life, the child would be
regarded as a traitor for trying to leave
the gang at a later time and would have
a reasonable basis to fear for his or her
life.
One organization alleged that the rule
would change the law ‘‘without
explanation or justification’’ by
overturning the decisions of multiple
Federal courts of appeals. The
organization specifically referenced
Urbina-Mejia v. Holder, 597 F.3d 360
(6th Cir. 2010) and Benitez Ramos v.
Holder, 589 F.3d 426 (7th Cir. 2009).
The organization claimed this would be
contrary to the stated goal of the
‘‘laundry list,’’ which is legal
consistency. See 85 FR at 36278. The
organization also contended that the
rule would be contrary to the intent
behind the asylum bars, which preclude
asylum based on a range of criminal
conduct but ‘‘pointedly’’ do not
preclude relief on account of previous
gang membership. INA 208(b)(2)(A)–(B),
8 U.S.C. 1158(b)(2)(A)–(B). The
organization also claimed the rule is
contrary to congressional intent,
claiming it makes no attempt to explain
‘‘why the statutory bars’’ on particular
former persecutors ‘‘should be extended
by administrative interpretation to
former members of gangs.’’ Benitez
Ramos, 589 F.3d at 430.
Response: The Departments note that
the case cited by the commenter,
Lukwago, 329 F.3d 157, which the
commenter alleges recognized the
likelihood of a cognizable particular
social group involving former child
soldiers, was published in 2003, well
before the now-codified test for
cognizability had been developed in
Matter of S–E–G–, 24 I&N Dec. at 585–
86 and Matter of E–A–G–, 24 I&N Dec.
at 594–95. See Matter of M–E–V–G–, 26
I&N Dec. at 236–37 & n.11. Accordingly,
this decision does not lend support to
the commenter’s claim. The
Departments further note, however, that
the court in Lukwago acknowledged that
‘‘given the ambiguity of the [term
‘‘particular social group’’], [the court’s]
role is limited to reviewing the BIA’s
interpretation, using Chevron deference
to determine if it is a ‘‘permissible
construction of the statute.’’ Lukwago,
329 F.3d at 171. Additionally, the Child
Soldiers Accountability Act is unrelated
to this rulemaking.
Although past activity is an
immutable characteristic, immutability
alone is not sufficient to establish a
cognizable particular social group;
particularity and social distinction are
also required. See Matter of S–E–G–, 24
I&N Dec. at 585–86; Matter of E–A–G–,
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24 I&N Dec. at 594–95; Matter of M–E–
V–G–, 26 I&N Dec. at 237.
The Departments disagree with
commenters that the rule would
undermine establishing legal
consistency and uniformity in the
immigration laws, as it should
encourage such consistency across all
circuits by providing much-needed
guidance on an ambiguous term in the
Act. In fact, the circuits are themselves
split on the issue of whether former
gang membership is cognizable as a
particular social group. Compare
Martinez v. Holder, 740 F.3d 902, 910–
12 (4th Cir. 2014) (former member of a
criminal street gang may be a particular
social group) and, Benitez-Ramos v.
Holder, 589 F.3d 426, 430–31 (7th Cir.
2009) (same), with Gonzalez v. U.S.
Att’y Gen., 820 F.3d 399, 405 (11th Cir.
2016) (agreeing with First Circuit that
former gang members do not constitute
a cognizable ‘‘particular social group’’);
Cantarero v. Holder, 734 F.3d 82, 85–86
(1st Cir. 2013) (‘‘The BIA reasonably
concluded that, in light of the manifest
humanitarian purpose of the INA,
Congress did not mean to grant asylum
to those whose association with a
criminal syndicate has caused them to
run into danger. . . . Such recognition
would reward membership in an
organization that undoubtedly wreaks
social harm in the streets of our country.
It would, moreover, offer an incentive
for aliens to join gangs here as a path to
legal status.’’); and Arteaga v. Mukasey,
511 F.3d 940, 945–46 (9th Cir. 2007)
(‘‘We cannot conclude that Congress, in
offering refugee protection for
individuals facing potential persecution
through social group status, intended to
include violent street gangs who assault
people and who traffic in drugs and
commit theft.’’). See also Cong. Research
Serv., Asylum and Gang Violence: Legal
Overview 20 (Sept. 5, 2014) (‘‘Granting
asylum to aliens based on their
membership in groups made up of
former gang members is more
complicated in that several Federal
courts of appeals have evidenced at
least some willingness to view former
gang members as a particular social
group, while others have suggested that
granting asylum to those who belong to
organizations that have perpetrated acts
of violence or other crimes in their
home countries is contrary to the
humanitarian purposes of asylum.’’). To
the extent that commenters assert that
circuit case law conflicts with the
Departments’ rule, such conflicts would
warrant re-evaluation in appropriate
cases by the circuits under wellestablished principles. See Brand X, 545
U.S. at 982.
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4.1.2. Presence in a Country With
Generalized Violence or a High Crime
Rate
Comment: One commenter objected
generally to the fact that the rule
excludes asylum seekers coming from
‘‘a country with generalized violence or
a high crime rate,’’ as the commenter
believes this to be irrelevant. The
commenter stated that the restriction
appears designed to target individuals
from specific countries and runs
contrary to the purpose of asylum. The
commenter stated that ‘‘[i]t is natural’’
for people to flee countries with
violence that the governments are
unable to control. One organization
claimed the restriction will have a
prejudicial impact on asylum seekers
from Central America. Another
organization specifically referenced the
high crime rate in many African
countries, claiming that violence is
‘‘rampant’’ due to ‘‘national security
forces’’ and ‘‘copycat violators.’’
Another commenter stated generally
that ‘‘[t]he choice for them was to be
killed and/or raped or to risk the
hardships of seeking asylum in the
U.S.,’’ alleging that the frequency of
these types of abuses does not make it
reasonable to exclude them from
eligibility for asylum claims. One
organization claimed the restriction
would unfairly impact LBGTQ+
individuals who are ‘‘disproportionately
victimized’’ by violent crime and
gender-based violence.
One organization noted that it would
be ‘‘difficult if not impossible’’ to meet
the three-prong test found in Matter of
M–E–V–G–, 26 I&N Dec. at 237, using a
claim in which the particular social
group is based on ‘‘presence in a county
with generalized violence or a high
crime rate.’’ However, the organization
expressed concern that this restrictive
language (which it claims is not directly
related to the particular social group
definition at issue) would likely cause
adjudicators to deny asylum
applications solely because the
applicant came from a country with a
high crime rate, even if the applicant
were to articulate a particular social
group unrelated to the crime rate.
One organization claimed the rule is
contrary to established case law
recognizing that presence in a country
with generalized violence or a high
crime rate is ‘‘irrelevant’’ to evaluating
an asylum seeker’s claim. The
organization noted that the Fourth
Circuit has explained in at least three
published opinions that criminal
activities of a gang affecting the
population as a whole are ‘‘beside the
point’’ in evaluating an asylum seeker’s
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particular claim. See Alvarez-Lagos v.
Barr, 927 F.3d 236, 251 (4th Cir. 2019);
Zavaleta-Policiano v. Sessions, 873 F.3d
241, 248 (4th Cir. 2017); CrespinValladares v. Holder, 632 F.3d 117, 127
(4th Cir. 2011).
Another organization alleged that the
‘‘social distinction’’ requirement makes
it nearly impossible to develop a
cognizable particular social group that
does not reference the asylum seeker’s
country of origin. As a result, the
organization claimed the rule would
‘‘upend’’ section 208 of the Act, 8 U.S.C.
1158, by preventing individuals fleeing
‘‘the most violent countries in the
world’’ from receiving asylum or
withholding of removal. The
organization also contended that the
‘‘generalized violence’’ category is
arbitrary to the extent it attempts to
codify the statement in Matter of A–B–
that particular claims are unlikely to
satisfy the statutory grounds for
demonstrating government inability or
unwillingness to control the
persecutors. Matter of A–B–, 27 I&N Dec.
at 320. The organization claimed that
attempting to codify that statement
conflates two distinct elements of the
asylum test, as the question of whether
the government can control persecutors
is distinct from whether a particular
social group is cognizable. The
organization also alleged that the
Departments do not acknowledge or
justify this conflation.
Response: The Departments
acknowledge commenters’ points that
generalized violence may be a driving
force behind many people fleeing their
home countries. Although the suffering
caused by such conditions is regrettable,
the Departments note that asylum was
never intended to protect individuals
from generalized violence; instead, it
was designed to protect those from
violence perpetrated upon them on the
basis of a protected ground, as well as
other qualifying requirements. See
Harmon v. Holder, 758 F.3d 728, 735
(6th Cir. 2014) (‘‘General conditions of
rampant violence alone are insufficient
to establish eligibility.’’).
Although circuit courts may not have
been clear whether asylum claims based
on fear of generalized violence or high
crime rates are not cognizable on
particular social group grounds or on
nexus grounds (or on both
grounds),45 see, e.g., Melgar de Torres v.
Reno, 191 F.3d 307, 314 (2d Cir. 1999)
(‘‘The increase in general crime that has
been documented in the record does not
45 Although the Departments have placed this
category under the definition of ‘‘particular social
group,’’ it may also be appropriately considered
under the definition of ‘‘nexus’’ as well, as the lists
under both definitions are nonexhaustive.
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lend support to an asylum claim since
a well-founded fear of persecution must
be on account of an enumerated ground
set forth in the Act, and general crime
conditions are not a stated ground.’’);
Umana-Ramos v. Holder, 724 F3d 667,
670 (6th Cir. 2013) (‘‘General conditions
of rampant gang violence alone are
insufficient to support a claim for
asylum.’’), they have been consistent
that such fears are not a cognizable basis
for asylum, even, contrary to one
commenter, in the Fourth Circuit. See,
e.g., D.M. v. Holder, 396 F. App’x 12, 14
(4th Cir. 2010) (‘‘As found by the Board,
the Petitioners have failed to show that
they are at a greater risk of being victims
of violent acts at the hands of criminal
gangs than any other member of the
general population in El Salvador. We
have clearly held that a fear of general
violence and unrest is inadequate to
establish persecution on a protected
ground.’’).
The Departments believe that this
rule—which establishes that particularsocial-group claims grounded in an
applicant’s presence in a country with
general violence or high crime rates,
without more, will generally not be
cognizable—is consistent with the Act,
international law, and case law,
particularly in connection to the
definition of particular social group
discussed, supra, which requires that
the group exist independently of the
alleged harm. Relatedly, commenters’
allegations that the rule was crafted in
response to the frequency of types of
harm suffered are misguided. With
respect to establishing a nexus to a
protected ground, such as particular
social group, it is not the frequency or
severity of abuses that would render
such claims insufficient, but rather the
reasons for the abuse. Asylum is
intended to protect individuals who
have suffered abuses for a specific
reason, on account of a protected
ground. Cf. Delgado-Ortiz, 600 F.3d at
1151 (‘‘Asylum is not available to
victims of indiscriminate violence,
unless they are singled out on account
of a protected ground.’’).
The Departments further note that an
alien coming from a country with
generalized violence or high crime rates
is not precluded from asylum on that
basis alone; the rule merely establishes
that a particular-social-group claim
premised upon general violence or high
crime rates will not, without more,
prevail. To succeed on a particularsocial-group claim, an applicant must
demonstrate that he or she has been or
will be targeted on the basis of
immutable, particular, and socially
distinct characteristics, and the
Departments believe that groups defined
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by general violence or high crime rates
generally do not meet this threshold.
The Departments do not disagree with
commenters who suggested that it
would be natural for individuals to flee
countries where their governments
could not control violence. Indeed there
are myriad reasons that would
encourage or compel an individual to
leave his or her home country. However,
a government’s inability or
unwillingness to control violence is but
one factor for asylum eligibility with
respect to claims of persecution by nonstate actors. Applicants must meet all
eligibility factors and merit a positive
exercise of discretion to warrant relief.
The Departments agree with
commenters who stated that it would be
difficult for applicants whose particular
social group is predicated upon general
violence or high crime rates in the
country of origin to demonstrate that
their proposed group meets all three
requirements of immutability,
particularity, and social distinction.
However, the Departments do not
believe that a regulatory standard stating
so would lead adjudicators to deny
applications where the applicant has
articulated a particular social group
unrelated to the crime rate. Rather, the
Departments believe that this
rulemaking offers clear guidance to
adjudicators and parties that such
proposed groups, without more, will not
be cognizable. See 85 FR at 36278 (‘‘The
proposed rule would further build on
the BIA’s standards and provide clearer
guidance to adjudicators regarding
whether an alleged group exists and, if
so, whether it is cognizable as a
particular social group in order to
ensure the consistent consideration of
asylum and statutory withholding
claims.’’). Furthermore, immigration
judges and asylum officers undergo
training in which they learn to
adjudicate asylum claims, including the
cognizability of particular social groups.
The Departments are confident that
adjudicators are aptly prepared, through
training and experience, to adjudicate
asylum claims without confusing the
particular-social-group analysis with
other facets of asylum eligibility
requiring a separate analysis.
With respect to commenter statements
that this rule is contrary to established
case law which, the commenter stated,
established that a country’s generalized
violence and high crime rates were
‘‘irrelevant’’ to the applicant’s claim, the
commenter appears to have conflated
relevance for sufficiency. The Fourth
Circuit, in the cited cases, determined
that generalized violence or high crime
rate did not undermine claims where
the court determined there was
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sufficient evidence to establish a nexus
to a protected ground. However, these
cases do not endorse a position that
claims rooted in generally violent
conditions or high crime rates, without
more, would be sufficient to warrant a
grant of asylum. See Alvarez-Lagos, 927
F.3d at 251; Zavaleta-Policiano, 873
F.3d at 248; Crespin-Valladares, 632
F.3d at 127.
4.1.3. Being the Subject of a Recruitment
Effort by Criminal, Terrorist, or
Persecutory Groups
Comment: One organization noted
that the rule narrows the definition of
credible fear by ‘‘eliminating claims to
protection from fear of gangs or
terrorists.’’ Another organization
claimed there is no support in the cases
cited by the NPRM for making gang
recruitment-related particular social
groups generally non-cognizable,
emphasizing that the NPRM does not
provide any evidence as to why the
courts should not continue to consider
recruitment-based particular social
groups on a case-by-case basis.
One organization noted that the U.S.
government recognizes that children are
often targets for gang recruitment and
gang violence in their home countries.
The organization expressed concern
regarding the rule’s presumption that
‘‘attempted recruitment’’ or ‘‘private
criminal acts’’ are not sufficient for
asylum, contending this ignores the
reality that many child asylum seekers
flee their home countries ‘‘precisely
because the government is unable or
unwilling to control non-state actors
like terrorist or gang organizations who
would recruit or harm children and
families.’’
One organization noted that UNHCR
has emphasized the importance of
recognizing claims based on resistance
to and desertion from non-state armed
groups, explaining that gangs may try to
harm individuals who have resisted
gang activity, are opposed to gang
practices, or attempt to desert a gang.
Response: The Departments disagree
with the commenter’s assertion that the
rule eliminates any claims to protection.
As stated above, the rule will not
eliminate any particular-social-group
claims. Rather, it sets forth a list of
social group claims that will generally
not be, without more, cognizable. This
does not foreclose the possibility that an
applicant could pursue or prevail on a
claim in which they were the subject of
a recruitment effort by a criminal,
terrorist, or persecutory group. As noted
by the NPRM, ‘‘such facts could be the
basis for finding a particular social
group, given the fact- and societyspecific nature of this determination.’’
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85 FR at 36279; see also Grace II, 965
F.3d at 906 (‘‘[T]he record in this case
does not support the asylum seekers’
argument that [the Departments] have
erected a rule against asylum claims
involving allegations of domestic and/or
gang violence.’’). However, as a general
rule, such groups will not be cognizable,
consistent with existing Attorney
General and BIA precedent. Matter of
A–B–, 27 I&N Dec. at 335 (‘‘Victims of
gang violence often come from all
segments of society, and they possess no
distinguishing characteristic or concrete
trait that would readily identify them as
members of such a group’’); Matter of S–
E–G–, 24 I&N Dec. at 584 (‘‘[Y]outh who
have been targeted for recruitment by,
and resisted, criminal gangs may have a
shared past experience, which, by
definition, cannot be changed. However,
this does not necessarily mean that the
shared past experience suffices to define
a particular social group for asylum
purposes.’’); Matter of E–A–G–, 24 I&N
Dec. at 594–95 (determining that
‘‘persons resistant to gang membership’’
is not cognizable); see also Constanza v.
Holder, 647 F.3d 749, 754 (8th Cir.
2011); see also Lizama v. Holder, 629
F.3d 440, 447 (4th Cir. 2011); Larios v.
Holder, 608 F.3d 105, 109 (1st Cir.
2010); Lushaj v. Holder, 380 F. App’x
41, 43 (2d Cir. 2010); Barrios v. Holder,
581 F.3d 849, 855 (9th Cir. 2009). The
Departments do not dispute that
children may be targets for gangs, gang
recruitment, and gang violence in their
countries of origin. However, whether
such applicants for asylum have been
harmed or fear harm from the gangs is
only one part of the overall asylum
inquiry. Even a further showing that the
government is unwilling or unable to
protect the applicant would not be
enough to merit a grant of asylum
without meeting the other eligibility
requirements. As discussed above, an
applicant must also demonstrate that
the harm he or she suffered or fears is
on account of protected ground, such as
membership in a particular social group.
4.1.4. The Targeting of the Applicant for
Criminal Activity for Financial Gain
Based on Perceptions of Wealth or
Affluence
Comment: Another organization
claimed that history is full of examples
of persecution of classes of people on
the basis of perceived wealth or
influence. The organization stated that,
under the proposed rule, the members
of the kulak class who were killed after
the Russian Revolution or the many
wealthy and middle class Cubans who
fled the Cuban Revolution would not
have been recognized as persecuted
social groups.
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Another organization contended that
there is no legal basis or support in the
NPRM for precluding courts from
analyzing particular social groups
involving wealth on a case-by-case
basis. The organization referenced the
BIA’s decision in Matter of A–M–E– & J–
G–U–, 24 I&N Dec. 69 (BIA 2007), aff’d
Ucelo-Gomez v. Mukasey, 509 F.3d 70
(2d Cir. 2007) (cited at 85 FR at 36279),
stating the fact that the BIA held
thirteen years ago that ‘‘affluent
Guatemalans’’ is not a cognizable
particular social group ‘‘does not even
begin to support the NPRM’s sweeping
proposal to bar all PSGs that mention
wealth.’’
Response: As noted in the NPRM, a
social group which is founded upon
being targeted for criminal activity for
financial gain or for perceptions of
wealth or affluence are generally,
without more, unable to meet the wellestablished requirements for
cognizability. 85 FR at 36279; see Matter
of A–M–E– & J–G–U–, 24 I&N Dec. at 75.
With respect to commenters who
presented specific examples that they
alleged illustrated persecution of classes
of people on the basis of perceived
wealth or influence, as well as
comments suggesting that the
Departments are doing away with
individualized analysis, the
Departments note again that there may
exist examples of social groups based on
wealth that are cognizable, and that the
listed social groups have been identified
as generally not cognizable, without
more. However, ‘‘the regulation does not
foreclose that, in rare circumstances,
such facts could be the basis for finding
a particular social group, given the factand society specific nature of this
determination.’’ 85 FR at 36279; see
Grace II, 965 F.3d at 906 (‘‘[T]he record
in this case does not support the asylum
seekers’ argument that [the
Departments] have erected a rule against
asylum claims involving allegations of
domestic and/or gang violence.’’).
4.1.5. Interpersonal Disputes of Which
Governmental Authorities Were
Unaware or Uninvolved
Comment: One organization noted
that the rule would limit particular
social groups based on both
‘‘interpersonal disputes of which
governmental authorities were unaware
or uninvolved’’ and ‘‘private criminal
acts of which governmental authorities
were unaware or uninvolved.’’ The
organization emphasized that it is
unlikely that a particular social group
framed in this way would be cognizable;
however, because the fact pattern is
included in the rule as a ‘‘limiting
concept,’’ the organization expressed
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concern that adjudicators would likely
deny asylum based on this language,
even though the rule specifies that it
applies ‘‘in the context of analyzing a
particular social group.’’
Another organization expressed
concern that governments could attempt
to remove U.S. or international
sanctions by demonstrating that
‘‘private actors’’ were carrying out
persecution against political dissidents
and religious minorities. The
organization noted that these
governments could use propaganda to
‘‘inflame local residents against a
particular group,’’ using the decimation
of the Tutsis population in Rwanda as
an example. According to the
organization, governments could claim
this was not a human rights violation
because ‘‘government soldiers
themselves took no part in the attack.’’
Another organization emphasized that
violence is sometimes outside the state’s
reach, noting that violent activity can
occur where weak governments use
allied armed groups to provide security.
Response: As discussed above with
respect to particular social groups
defined by general violence or high
crime rates, the Departments agree with
commenters that it would be difficult to
demonstrate that particular social
groups defined by interpersonal
disputes of which governmental
authorities were unaware or
uninvolved, without more, are
cognizable. However, immigration
judges and asylum officers undergo
rigorous training on how to adjudicate
asylum claims, including the
cognizability of particular social groups.
The Departments are confident that
adjudicators are aptly prepared to
adjudicate asylum claims without
confusing the particular social group
analysis with other facets of asylum
eligibility requiring a separate analysis.
The Departments fail to see how setting
forth a social group that the commenter
believes is unlikely to be presented is
grounds for the commenter’s objection
to the rule.
The Departments do not address
comments raising concerns about
international sanctions or holding
international governments accountable
for alleged human rights violations, as
the Departments’ implementing statutes
and regulations are unrelated to such
matters, which are more properly
handled by the Department of State.
Comments raising concerns about
non-governmental violence that occurs
‘‘outside the state’s reach’’ or in cases
where ‘‘weak governments use allied
armed groups to provide security’’ do
not alter the Departments’
determination that particular social
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groups predicated upon interpersonal
disputes of which governmental
authorities were unaware or
uninvolved, without more, are generally
not cognizable. The commenter’s
statement about non-governmental
violence that occurs ‘‘outside the state’s
reach’’ is not sufficiently specific for the
Departments to draw any conclusion
about its relevancy to such social
groups. Although the Departments must
be explicit that they are not endorsing
the cognizability of such groups, the
commenter’s proposed scenario
regarding weak governments using
allied armed groups clearly would not
involve governmental unawareness and
is unlikely to involve personal
disputes.46
4.1.6. Private Criminal Acts of Which
Governmental Authorities Were
Unaware or Uninvolved
Comment: One organization noted
generally that the rule would remove
protections for individuals fleeing
violence from non-state actors. Another
organization claimed that the rule’s
exclusion of acts ‘‘of which
governmental authorities are unaware or
uninvolved’’ disproportionately affects
the ability of children to seek asylum.
The organization noted that the ability
of many children to access state
protection in their home country is
dependent upon the adults in their
lives, emphasizing that not all children
have an adult to help them obtain
protection. The organization also noted
that some children who go directly to
government officials for protection may
be dismissed. One organization noted
generally that it has ‘‘long been
determined’’ that the government does
not actually need to be aware of the
threats and that there is no requirement
to report the persecution to the
government if doing so ‘‘would be futile
or place the applicant at greater risk of
harm,’’ citing Bringas-Rodriguez v.
Sessions, 850 F.3d 1051, 1062–72 (9th
Cir. 2017) (en banc) and Lopez v. U.S.
Att’y Gen., 504 F.3d 1341, 1345 (11th
Cir. 2007). Another organization
claimed that the rule disregards the
‘‘well-documented fact’’ that oppressive
governments utilize irregular forces for
the purpose of denying their actions.
The organization emphasized that
chronic violence arises when a
government is unwilling or unable to
protect the life and liberty of its citizens,
claiming that this government inaction
46 Regarding the commenters’ specific example,
the Departments note that claims from Tutsis in
Rwanda may also be framed in terms of race or
nationality which are not defined in the rule and
are separate from claims based on a particular social
group.
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puts people at risk of death. The
organization concluded by alleging that
the rule would send these individuals
back ‘‘into mortal danger.’’
Another organization claimed this
portion of the rule would violate the
APA in at least six different ways. First,
the organization alleged that the rule is
contrary to law, as the INA does not
state or imply that interpersonal or
‘‘private’’ acts cannot give rise to
asylum. Instead, the statute makes clear
that such acts can do so if they ‘‘rise to
the level of persecution, are taken on
account of a protected ground, and are
inflicted by actors the government is
unable or unwilling to control.’’ Second,
the organization claimed that it is
‘‘manifestly unreasonable’’ to use the
particular social group analysis to
‘‘place entire groups of persecutors
outside the asylum laws,’’ noting that
the particular social group analysis is
dependent on the nature of the group to
which the survivor belongs rather than
the identity of the persecutor. Third, the
organization alleged that a general
prohibition of asylum in all situations
where the government is ‘‘uninvolved’’
in the persecution is ‘‘arbitrary and
contrary to law,’’ claiming that the
substitution of ‘‘uninvolved’’ for
‘‘unable or unwilling’’ would render
large categories of previously
meritorious claims ineligible. The
organization also emphasized that the
rule would require survivors of
persecution by non-state actors to report
persecution to authorities ‘‘even where
laws against gender-based violence are
limited or non-existent.’’ The
organization noted that current asylum
law allows applicants to submit
evidence as to why reporting this type
of violence was impossible or
dangerous, claiming there is no
legitimate justification for the
prohibition of such evidence.
Fourth, the organization claimed that
the NPRM’s use of the word ‘‘private’’
implicitly raises the ‘‘unable or
unwilling’’ standard on some claims.
Fifth, the organization contended that
the ‘‘interpersonal’’ category is ‘‘even
more sweeping’’ and therefore contrary
to the INA, claiming that the plain
meaning of the ‘‘interpersonal’’ violence
category would bar all asylum claims.
Sixth, the organization claimed the
‘‘interpersonal’’ and ‘‘private’’ categories
violate the INA to the extent that, in the
Departments’ view, they apply to
domestic or other gender-based
violence. The organization claimed this
is ‘‘at odds’’ with the evidence, which
clearly shows that this type of violence
is ‘‘not simply a private matter based on
personal animosity.’’ The organization
also claimed that the application of the
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‘‘interpersonal’’ and ‘‘private’’ categories
to domestic and other gender-based
violence would violate constitutional
equal protection principles because the
presumption created by these categories
would have a disproportionate effect on
women (as women are much more likely
to experience violence by an intimate
partner).
Similarly, another organization noted
that this portion of the rule is especially
damaging to gender and LGBTQ+
related claims because ‘‘many are rooted
in intimate partner or family violence
that government actors choose to ignore
as private or family matters.’’ The
organization emphasized the BIA’s
decision in Matter of A–R–C–G–, 26 I&N
Dec. 338 (BIA 2014), holding that a
Guatemalan woman should be granted
asylum on the basis of abuse by her
former spouse, noting that this
precedent has allowed many female
asylum seekers from Central America to
win cases. One organization stated that
‘‘the very indifference’’ of governmental
authorities to the plight of survivors of
gender-based violence proves that
persecution exists, emphasizing there is
‘‘no good reason’’ for denying the claims
of survivors who can show their
government’s failure to protect them.
Another organization claimed the rule
‘‘condemns women to endure various
forms of domestic- and gender-based
violence, stripping them of the
humanitarian protection of the United
States.’’ The organization contended
that this ‘‘upends’’ the longstanding
recognition and protection of particular
social groups, across circuits, on the
following grounds: Femicide, Perdomo
v. Holder, 611 F.3d 662, 662 (9th Cir.
2010); honor killings, Sarhan v. Holder,
658 F.3d 649, 649 (7th Cir. 2011); female
genital mutilation, Mohammed v.
Gonzales, 400 F.3d 785, 785 (9th Cir.
2005); arranged or inescapable
marriages, Acosta Cervantes v. Barr, 795
F. App’x 995, 995 (9th Cir. 2020); and
‘‘other forms of domestic violence,’’
Muñoz-Ventura v. Barr, 799 F. App’x
977, 977 (9th Cir. 2020). One
organization contended that, by
dismissing violence against women or
LGBTQ+ individuals as an
‘‘interpersonal dispute,’’ the rule fails to
recognize that gender-based violence is
a ‘‘social means to subordinate rather
than an individual problem’’ and
requires comprehensive responses.
Response: The Departments disagree
that the rule is contrary to law. At the
outset, the Departments acknowledge
that the INA does not specify whether
interpersonal or ‘‘private’’ acts can give
rise to an asylum claim. While the
actions of private actors are also
discussed elsewhere in this
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rulemaking,47 the Departments will now
address concerns as they were raised
specifically in the context of
establishing a particular social group.
As the commenters contend, acts can
give rise to asylum claims only if they
are taken on account of a protected
ground, such as ‘‘particular social
group.’’ And, as discussed above, the
term ‘‘particular social group’’ is
ambiguous. As the Departments have set
forth a reasonable determination that
the term would generally not include,
without more, social groups predicated
upon private criminal acts of which
governmental authorities were unaware
or uninvolved, such private acts would
generally not be sufficient grounds for
asylum. See Matter of A–B–, 27 I&N Dec.
at 335 (‘‘groups defined by their
vulnerability to private criminal activity
likely lack the particularity’’ required
for cognizability).
The commenter’s allegations that the
rule violates the APA are predicated on
presumptions that the rule categorically
excludes certain types of social group
claims. As stated above, ‘‘the regulation
does not foreclose that, in rare
circumstances, such facts could be the
basis for finding a particular social
group, given the fact- and society
specific nature of this determination.’’
85 FR at 36279; see Grace II, 965 F.3d
at 906 (‘‘[T]he record in this case does
not support the asylum seekers’
argument that [the Departments] have
erected a rule against asylum claims
involving allegations of domestic and/or
gang violence.’’). The Departments
believe that the listed social groups
generally fail to meet the requirements
for cognizability, not because, as the
commenter alleged, of the identity of the
persecutor, but rather because such
groups are generally defined by the
group members’ vulnerability to private
criminal activity. See Matter of A–B–, 27
I&N Dec. at 335.
The Departments note that social
groups predicated on domestic or other
gender-based violence, insofar as the
47 The Departments note that longstanding law
has precluded private acts of violence as a basis for
asylum or similar protection for many years. See,
e.g., Matter of Pierre, 15 I&N Dec. 461, 462–63 (BIA
1975) (strictly personal dispute between a husband
and wife does not state a claim on account of race,
religion, political opinion or membership in a
particular social group). Further, circuit courts have
also held that private acts of violence are not a
cognizable basis for asylum, though their decisions
are sometimes rooted in other bases. See, e.g., Prado
v. U.S. Att’y Gen., 315 F. App’x 184, 188 (11th Cir.
2008) (‘‘Ordinary criminal activity and acts of
private violence are generally not ‘persecution’
within the meaning of 8 U.S.C. 1101(a)(42)(A).’’).
The Departments’ consideration of private violence
under the definition of particular social group in no
way precludes its consideration in connection with
the other requirements necessary for asylum,
including nexus and persecution.
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group is defined by private criminal acts
of which governmental authorities were
unaware or uninvolved, will generally
not be cognizable, as they, like all social
groups defined by such acts, likely lack
the requisite particularity due to the
‘‘broad swaths of society [that] may be
susceptible to victimization’’ or social
distinction to be cognizable. Matter of
A–B–, 27 I&N Dec. at 335–36. Similarly,
the Departments disagree with
commenter’s assertions that the rule
would implicitly raise the ‘‘unwilling or
unable’’ standard, as the Departments
believe that social groups defined by
private criminal acts of which
governmental authorities were unaware
or uninvolved are not cognizable under
the particular social group analysis of
immutability, particularity, and social
distinction, irrespective of the
government’s inability or unwillingness
to help, which is an independent factor
in considering asylum eligibility.
With respect to commenters’ concerns
about this rule’s potential effect on
LGBTQ and gender-based-violence
related claims, the Departments note
again that they have codified a longstanding test for determining
cognizability of particular social groups
and have set forth a list of common fact
patterns involving particular-socialgroup claims that generally will not
meet those well-established
requirements. The Departments did not
first determine a set of groups that
should or should not be cognizable and
craft a rule around that determination.
To the extent that commenters assert
that circuit case law conflicts with the
Departments’ rule, such conflicts would
warrant re-evaluation in appropriate
cases by the circuits under wellestablished principles. See Brand X, 545
U.S. at 982.
4.1.7. Past or Present Terrorist Activity
or Association
Comment: At least one commenter
raised concerns with the ‘‘past or
present terrorist activity or association’’
base for not favorably adjudicating a
particular social group. The commenter
asserted that the terms ‘‘terrorist
activity’’ and ‘‘terrorist association’’
were overbroad and, as a result, would
result in unnecessary denials of asylum
claims. Moreover, the commenter stated
that the Departments did not provide
‘‘empirical research’’ to support the
provision’s inclusion, but rather relied
on the ‘‘unproven’’ statement that
allowing particular social groups
defined by terrorist activity or
association would reward membership
in organizations that cause harm to
society and create a perverse incentive
to engage in reprehensible or illicit
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behavior as a means of avoiding
removal.
Response: The Departments disagree
that the terms ‘‘terrorist activity’’ or
‘‘terrorist association’’ are overbroad.
The Departments are using the ‘‘terrorist
activity’’ language that Congress clearly
defined in the INA. See INA
212(a)(3)(B)(iii), 8 U.S.C.
1182(a)(3)(B)(iii). To the extent the
commenter alleges that the statutory
definition itself is overbroad, such
arguments are outside the scope of this
rule. Moreover, the Departments do not
believe the phrase ‘‘terrorist
association’’ is overly broad. The
Departments intend for this provision to
apply to those who voluntarily
associate, or have previously voluntarily
associated, with a terrorist organization.
The Departments believe the ordinary
meaning of the term provides sufficient
definition for adjudicators to apply. See,
e.g., ‘‘Associate’’ Definition, MerriamWebster, https://www.merriamwebster.com/dictionary/associate
(defined as ‘‘join[ing] as a partner,
friend, or companion’’ with an example
of ‘‘They were closely associated with
each other during the war’’).
Although the Departments do not
maintain data on the number of prior
asylum grants based on a terrorismrelated particular social group, the
Departments believe it is reasonable
that, as a general matter, persons
applying for asylum in the United States
cannot claim asylum based on their
participation in, or association with,
terrorism. For example, Congress
included certain terrorism-related
activities as a categorical bar from
asylum eligibility. See INA
208(b)(2)(A)(v), 8 U.S.C.
1158(b)(2)(A)(v).48 Similarly, although
this is not a categorical bar to terrorismbased particular social groups, generally
disfavoring such groups is consistent
with this Congressional intent.
Finally, the Departments note that
association with past or current terrorist
activity is at least as ‘‘anti-social’’ as
association with criminal gang activity,
if not more so, and the latter has been
rejected as a basis for a particular social
group by multiple courts. Cf. Arteaga,
511 F.3d at 945–46 (‘‘We cannot
conclude that Congress, in offering
refugee protection for individuals facing
potential persecution through social
group status, intended to include
violent street gangs who assault people
and who traffic in drugs and commit
48 The Departments note that certain activities or
associations that trigger terrorism-related
inadmissibility grounds may potentially be the
subject of discretionary group-based, situational, or
individual exemptions. In such cases, they would
not constitute bars to asylum eligibility.
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theft.’’); Cantarero, 734 F.3d at 85–86
(‘‘The BIA reasonably concluded that, in
light of the manifest humanitarian
purpose of the INA, Congress did not
mean to grant asylum to those whose
association with a criminal syndicate
has caused them to run into
danger. . . . Such recognition would
reward membership in an organization
that undoubtedly wreaks social harm in
the streets of our country. It would,
moreover, offer an incentive for aliens to
join gangs here as a path to legal
status. . . . Accordingly, the BIA’s
interpretation merits our deference
under Chevron.’’); Elien, 364 F.3d at 397
(‘‘Such recognition unquestionably
would create a perverse incentive for
[aliens] coming to or residing in the
United States to commit crimes, thereby
immunizing themselves from
deportation. . . . Moreover, the BIA has
never extended the term ‘social group’
to encompass persons who voluntarily
engaged in illicit activities.’’).
Consequently, the Departments decline
to follow a suggestion that terrorist
association should generally be
considered a cognizable particular
social group.
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4.1.8. Past or Present Persecutory
Activity or Association
Comment: One organization claimed
that the NPRM’s proposed bar on ‘‘past
persecutory activity,’’ 85 FR at 36279, is
contrary to the APA in the same manner
as the proposed bar on past criminal
conduct. The organization alleged that
listing a scenario involving past
persecutory activity as generally noncognizable would create even greater
uncertainty, however, because ‘‘past
persecutory activity’’ is not defined in
the NPRM.
Response: Although the commenter’s
broad and unspecified allegations make
a response difficult, the Departments do
not believe this rulemaking is in
violation of the APA for reasons given
in both the NPRM and this final rule,
and they reiterate that this rulemaking
does not impose any categorical bar as
suggested by the commenter. The
Departments have provided descriptions
and reasons for all the provisions and
have established a reasonable basis for
the rule. With respect to the
commenter’s concerns about what
conduct falls under the term ‘‘past
persecutory activity,’’ the Departments
note that this rulemaking, including the
NPRM, sets forth clear guidelines about
what conduct constitutes persecutory
activity, 85 FR at 36280–81, and thus,
that this should serve as a guide for
conduct involving past persecutory
activity.
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4.1.9. Status as an Alien Returning From
the United States
Comment: One organization noted
that the rule would generally not find a
particular social group to be cognizable
if based on ‘‘status as an alien returning
from the United States.’’ The
organization expressed concern about
this, noting that there have been
circumstances where ‘‘Westernized Iraqi
citizens have faced persecution and
potential torture based on their
perceived ties to the United States.’’ The
organization emphasized that each
proposed particular social group should
be evaluated on a case-by-case basis
instead of being subjected to general
rules that would result in ‘‘blanket
denials.’’
Another organization claimed that
‘‘status as an alien returning from the
United States’’ is on its face an
‘‘immutable, socially distinct, and
particular’’ characteristic. The
organization emphasized that past
association as a former resident of the
United States is similar to one’s
membership in a family or one’s specific
history because it is a particular
characteristic that cannot be changed.
The organization alleged that this
portion of the rule could result in the
denial of asylum to individuals
persecuted due to their real or imputed
association with the United States by ‘‘a
regime that is hostile to this country, or
its culture and values.’’
One organization disagreed with the
claim that any group based on
individuals returning from the United
States will be ‘‘too broad’’ to qualify as
a particular social group, 85 FR at
36279, claiming this is ‘‘factually and
legally erroneous.’’ The organization
alleged that, as a factual matter, the
number of individuals returning to some
countries from the United States is
small. As a legal matter, the
organization claimed that whether a
group is potentially large would not, by
itself, mandate the conclusion that the
group is not particular.
Response: The Departments reiterate
once again that this rule does not
foreclose the possibility of pursuing and
prevailing upon a particular social
group claim defined by the applicant’s
status as an alien returning from the
United States. ‘‘[T]he regulation does
not foreclose that, in rare circumstances,
such facts could be the basis for finding
a particular social group, given the factand society specific nature of this
determination.’’ 85 FR at 36279; see
Grace II, 965 F.3d at 906 (‘‘[T]he record
in this case does not support the asylum
seekers’ argument that [the
Departments] have erected a rule against

PO 00000

Frm 00052

Fmt 4701

Sfmt 4700

asylum claims involving allegations of
domestic and/or gang violence.’’). If
applicants believe that their proposed
group as an alien returning from the
United States meets one of the
exceptions to the general rule based on,
as commenter’s proposed, the group
meeting the particularity requirement,
the applicants may propose such a
group.
The Department disagrees with
comments that individuals returning
from the United States can, generally,
demonstrate that their group is
sufficiently particular or socially
distinct. See, e.g., Reyes v. Lynch, 842
F.3d 1125, 1139 (9th Cir. 2016)
(upholding BIA’s determination that a
proposed social group of deportees ‘‘was
too amorphous, overbroad and diffuse
because it included men, women, and
children of all ages, regardless of the
length of time they were in the United
States, the reasons for their removal, or
the recency of their removal’’); Lizama,
629 F.3d at 446 (rejecting proposed
group of ‘‘young, Americanized, well-off
Salvadoran male deportees with
criminal histories who oppose gangs’’ as
‘‘clearly fail[ing] to meet the required
criteria’’ (internal quotations omitted)).
However, to the extent that commenters
believe there may be exceptions to this
general rule, ‘‘the rule does not foreclose
that, in rare circumstances, such facts
could be the basis for finding a
particular social group, given the factand society specific nature of this
determination.’’ 85 FR at 36279; see
Grace II, 965 F.3d at 905.
4.2. Political Opinion
Comment: Commenters argued that
the proposed definition of political
opinion is inconsistent with legislative
intent and international law, which,
commenters asserted, require the term
to be construed broadly. Specifically,
commenters asserted that Congress, in
passing the Refugee Act of 1980, aimed
to align the United States definition of
‘‘refugee’’ with the United States’
obligations under the 1967 Protocol
relating to the Status of Refugees.
Commenters provided excerpts from the
House Report for the Refugee Act of
1980 and UNHCR guidance stating the
term should be construed broadly.
Commenters also argued that Congress
is the branch that holds the plenary
power and that the proposed edits to 8
CFR 208.1(d) are an attempt ‘‘to do an
end run around the legislative intent’’ of
section 101(a)(42) of the Act, 8 U.S.C.
1101(a)(42).
Commenters expressed concern that
the proposed definition of political
opinion is inconsistent with Federal
court and BIA precedent. Commenters
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cited Cardoza-Fonseca, 480 U.S. 421, to
argue that the proposed definition of
‘‘political opinion’’ is too narrow. One
commenter also cited cases from the
United States Courts of Appeals for the
Second, Third, and Ninth Circuits,
which the commenter argued evidence
that the term political opinion should be
construed broadly. Another commenter
noted that Federal courts have
recognized political opinions based on
feminist beliefs, labor organizing,
environmental beliefs, support of
student organizations, and gangs. With
respect to BIA precedent, one
commenter asserted that the NPRM
incorrectly interpreted Matter of S–P–,
21 I&N Dec. 486 (BIA 1996), and that the
case actually instructs that the term
political opinion should be construed
broadly. The commenter similarly
asserted that the BIA decisions in Matter
of D–V–, 21 I&N Dec. 77 (BIA 1993), and
Matter of N–M–, 21 I&N Dec. 526 (BIA
2011), support a broad reading of
political opinion. One commenter cited
the third edition of the Webster’s New
World College Dictionary (1997) to
argue that the definition of the word
‘‘political’’ is unambiguously
understood to include more than just
opposition to a particular regime.
Accordingly, the commenter argued, the
proposed definition of political opinion
contradicts the plain meaning of the
INA.
Commenters expressed concern that
political opinions not directly related to
regime change would be considered
invalid under the proposed definition.
As an example, one commenter asserted
that Wang Quanzhang (who the
commenter stated is a human rights
defender in China) and Ivan Safronov (a
Russian journalist who, the commenter
stated, was charged with treason for
contributing to a prominent business
newspaper) would not have valid
political opinions under the proposed
definition. Commenters asserted that
individuals could hold valid political
opinions unrelated to regime change
such as LGBTQ rights advocacy, voter
registration advocacy, and opinions on
the publication of data about COVID–19
in countries that seek to hide the
pandemic’s impact. One commenter
noted that in some nations the
geopolitical landscape renders a
distinction between opposition to a
specific regime indistinguishable from
political opinions about cultural issues.
Commenters similarly expressed
concern that gang-based claims would
be rejected under the proposed
definition. Commenters asserted that
gangs can have substantial political
power and that some nations are unable
to control gang violence and influence.
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One commenter stated that the United
States Department of State recognized
this reality in its 2019 Country Reports
on Human Rights Practices. Other
commenters cited provisions of the
UNHCR Guidelines on International
Protection noting that gang-based and
gender-based claims can be valid.
Commenters also expressed concern
with the ‘‘absent expressive behavior’’
language in proposed 8 CFR 208.1(d)
and 8 CFR 1208.1(d), asserting that
section 208(b) of the Act, 8 U.S.C.
1158(b), does not require protected
grounds to be expressed in a particular
way and that ‘‘political opinion,’’ not
‘‘political activity’’ is the protected
ground. Commenters asserted that the
proposed definition contradicts UNHCR
Guidance on expressing opinions.
Commenters argued that ‘‘absent
expressive behavior’’ is ‘‘antithetical to
the concept of an imputed political
opinion against a non-state
organization’’ and that it is inconsistent
with Federal case law that has
recognized imputed political opinions
against gangs that fall outside of the
proposed definition of expressive
behavior.
One commenter expressed concern
that the proposed definition of political
opinion ‘‘frustrates the reliance
interests’’ of ‘‘thousands’’ of individuals
whose asylum claims are based on
political opinions under the current
understanding of the concept. The
commenter expressed concern that
individuals with pending applications
would ‘‘have a much lower likelihood of
obtaining relief under the proposed
rule.’’
Response: In regards to commenters’
concerns that the final rule contravenes
various Federal circuit court decisions,
the Departments note that the disparity
in interpretations of the term political
opinion is a partial motive for the
amendment. As discussed in the NPRM,
this rule will provide clarity in an area
of conflicting case law that has made
uniform application challenging for
adjudicators.
One commenter suggested that the
Departments were ‘‘seek[ing] to erase all
precedent that is favorable to asylum
seekers.’’ The Departments deny this
purported motive. As mentioned in the
NPRM, the purpose behind the
amendments surrounding political
opinion is to provide clarity to
adjudicators, avoid further strain on the
INA’s definition of ‘‘refugee,’’ and to
acknowledge that the statutory
requirements and general understanding
of political opinion is intended to
advance or further a discrete cause
related to political control of a state.
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A commenter expressed concern that
the Departments failed to recognize that
many asylum seekers flee their
homelands because their governments
are unable or unwilling to control nonstate actors, including international
criminal organizations. The
Departments do not disagree that this
may be the motivation for some aliens
to flee their homelands. However, that
fact alone does not create a basis for
protection under the immigration laws.
Asylum and statutory withholding of
removal are narrowly tailored—allowing
for the discretionary grant of protection
from removal in the case of asylum and
granting protection from removal in the
case of withholding—to aliens who
demonstrate that they meet specific
eligibility criteria. The asylum laws
were not created to address any
misfortune that may befall an alien.
Rather, asylum generally is available to
individuals who are able to establish,
among other things, that the harm they
experienced or fear was (or there is a
well-founded basis to believe would be)
inflicted on account of a protected
ground. The rule will improve the
system by creating a clearer definition of
political opinion, which, in turn, will
assist in the expeditious processing of
meritorious claims.
Several commenters listed various
opinions which, commenters’ opined,
would no longer fit within the political
opinion category. The Departments
acknowledge that the rule codifies a
specific definition for articulating
political opinion claims, though it also
incorporates existing case law
principles.49 As explained in the NPRM,
the Departments seek to provide clear
standards for adjudicators to determine
political opinion claims. For example, if
political opinion were expanded to
include opposition to international
criminal organizations, it would
‘‘interfere with the other branches’
primacy in foreign relations,’’ and
‘‘strain the language of’’ INA
101(a)(42)(A), 8 U.S.C. 1101(a)(42)(A).
See Saladarriaga v. Gonzales, 402 F.3d
461, 467 (4th Cir. 2005) (holding that an
individual’s cooperation with the DEA,
even if it stemmed from disapproval of
a drug cartel, did not constitute a
political opinion). Although the
Departments agree that international
49 As discussed herein, the rule itself applies
prospectively to applications filed on or after its
effective date; accordingly, it will have no effect on
pending applications, contrary to commenters’
concerns. However, the rule also codifies many
principles that are already applicable through
binding case law. Thus, although the rule itself may
not apply to pending applications, applicable case
law that is reflected in the rule may nevertheless
still apply to pending applications.
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criminal organizations threaten both
their fellow countrymen and the
international community, the
appropriate redress for such concerns is
not to broadly grant asylum on the basis
of political opinion.
A commenter stated, without more,
that the rule does not meet the
materiality standard as outlined in the
UNHCR guidance. The Departments
decline to respond to commenters’
general assertions that the rule violates
U.S. international treaty obligations.
The Departments do not share a
commenter’s concern that the NPRM
defines ‘‘political opinion’’ narrowly to
the extent that it runs afoul of
congressional intent to define ‘‘refugee’’
broadly. The NPRM notes that since the
enactment of the statute, the definition
of ‘‘refugee’’ has been strained in
various contexts. See Saladarriaga, 402
F.3d at 467. Thus, one aspect of the
motive behind the NPRM is to reduce
the strain on the statute and return the
statute to its original meaning.
Additionally, the commenter claimed
that the expansive definition was meant
to mirror the 1967 Protocol relating to
the Status of Refugees, the 1951
Convention relating to the Status of
Refugees, and UNHCR guidelines,
which the commenter claims are now
violated by the new definition. The
Departments reject this conclusion.
While UNHCR guidelines are
informative, they are not prescriptive
and thus not binding. See AguirreAguirre, 526 U.S. at 427 (‘‘The U.N.
Handbook may be a useful interpretative
aid, but it is not binding on the Attorney
General, the BIA, or United States
courts.’’); Cardoza-Fonseca, 480 U.S. at
439, n.22 (‘‘Indeed, the Handbook itself
disclaims such force[.]’’).
In regards to the meaning of
‘‘political,’’ the Departments note that,
according to the Merriam-Webster
Dictionary, ‘‘political’’ does have
numerous definitions. See ‘‘Political’’
Definition, Merriam-Webster, https://
www.merriam-webster.com/dictionary/
political. However, all but one of those
definitions relates specifically, and
often solely, to governments. Moreover,
the first definition refers only to the
government. Similarly, the Departments
reject commenters’ assertions that
‘‘expressive behavior’’ is solely
‘‘political action’’ and therefore distinct
from political opinion. First, the
Departments note that the definition of
political opinion has been highly
debated. See, e.g., Catherine Dauvergne,
Toward a New Framework for
Understanding Political Opinion, 37
Mich. J. Int’l L. 243, 246–47 (2016)
(‘‘The tension between [differing
interpretations of political opinion]
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raises the overarching question of
whether political opinion should be
defined at all. It is evident that existing
definitions have not provided sufficient
guidance, and that there is no definition
in the adjacent area of human rights law
that can be logically imported . . . . [A]
broadly agreed-upon definition of
political opinion would advance the
jurisprudence by providing a consistent
standard.’’). The NPRM aims to clarify
this definition for adjudicators. The
Departments’ use of ‘‘expressive
behavior’’ is directly related to the
NPRM’s definition of political opinion
as ‘‘intended to advance or further a
discrete cause related to political
control of a state.’’ 85 FR at 36280.
Moreover, the Departments are unaware
of any claim rooted in political opinion
that did not contain some type of
expressive behavior, and it is not clear
how an opinion never uttered or
conveyed could be recognized as a
political opinion.
Another commenter expressed
concern that a particular state’s
geopolitical landscape that would leave
political opinions indistinguishable
from cultural issues. First, BIA case law
clearly holds that political opinion
involves a cause against a state or
political entity rather than against a
culture. Matter of S–P–, 21 I&N Dec. at
494. However, the Departments also
acknowledge that there may be rare
circumstances that will amount to
exceptions to the general guiding
principles laid out in the NPRM. For
this reason, the rule uses ‘‘in general’’ to
guide adjudicators in their
determinations.
4.3. Persecution
Comment: Commenters expressed a
wide range of concerns with the rule’s
definitional standard for ‘‘persecution.’’
See 85 FR at 36280–81; 8 CFR 208.1(e),
1208.1(e). Overall, commenters asserted
that the Departments’ justification was
generally flawed and inappropriately
relied on case law to support its
position.
Commenters asserted that the
proposed definition of persecution is
inconsistent with the statutory meaning
of the word. For example, commenters
argued that the new definition
impermissibly alters the definition of
refugee so that it does not conform with
the United Nations Convention and
Protocol Relating to the Status of
Refugees. Commenters said this violates
the ‘‘fixed-meaning canon’’ of
construction, which ‘‘holds that words
must be given the meaning they had
when the text was adopted.’’
Commenters considered the meaning of
‘‘refugee,’’ which incorporates
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persecution, in the Refugee Act and
argued that legislators intended for
persecution to have a broad meaning in
order to align the INA with U.S.
international obligations.
Commenters expressed concern that
the proposed definition of persecution
would exclude claims based on threats
with no accompanying effort to carry
out the threat or non-exigent threats.
Commenters cited and discussed
numerous Federal cases, including,
Cardoza-Fonseca, 480 U.S. 421, and
argued that Federal case precedent
suggests that threats alone can be the
basis of asylum claims. One commenter
provided the example of death threats
and noted that the United States Court
of Appeals for the Sixth Circuit
reasoned that an applicant need not
wait for an actual attempt on his or her
life before having a valid claim for
asylum. Juan Antonio, 959 F.3d at 794.
Another commenter similarly argued
that a teenage girl who rebuffed
inappropriate advances from a corrupt
official would not be able to prevail on
a persecution claim unless the official
assaulted her. Commenters asserted that
through the focus on severe and exigent
threats, the proposed definition and the
accompanying non-exhaustive list of
factors would unlawfully lead to denials
of asylum claims where applicants
suffer significant harms that fall short of
an immediate threat to life or property.
At least one commenter asserted that
this requirement of action would
inappropriately eliminate claims based
on a well-founded fear of future
persecution.
Commenters expressed concern that
the proposed definition of persecution
wrongfully fails to account for the
possibility of cumulative harms rising to
the level of persecution and argued that
Federal case law instructs that
adjudicators must consider cumulative
harm. See, e.g., Herrera-Reyes v. Att’y
Gen. of U.S., 952 F.3d 101, 109 (3d Cir.
2020); Tairou v. Whitaker, 909 F.3d 702,
707 (4th Cir. 2018); Matter of O–Z– & I–
Z–, 22 I&N Dec. 23 (BIA 1998).
Commenters expressed concern that the
rule would prevent applicants who have
suffered multiple distinct harms from
prevailing on an asylum claim if each
instance is deemed to be not severe or
to be minor. To illustrate these
concerns, one commenter discussed
persecution suffered by the Rohingya
and another detailed the case of one of
his clients whose application, the
commenter argued, would be granted
under the current regulations and case
law but denied under the persecution
definition established by the rule.
One commenter argued that because
factors suggesting a lack of persecution

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 62 of 965

jbell on DSKJLSW7X2PROD with RULES2

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations
are overrepresented, adjudicators would
not be engaging in case-by-case analysis
and that the scales are inappropriately
tipped towards finding a lack of
persecution.
Commenters expressed concern that
the proposed definition inappropriately
fails to consider how children and
adults experience harm differently.
Specifically, commenters argued that
children may experience harm because
of affiliation with family members and
caregivers and that harm suffered by
children may rise to the level of
persecution even though the same harm
would not rise to such a level for adults.
Other commenters noted that it is not
reasonable to expect children to seek
protection from official sources.
Commenters expressed concern that
the proposed rule would require asylum
seekers to demonstrate that persecutory
laws would likely be enforced against
them. As an example, commenters
noted that asylum seekers coming from
countries where same sex relationships
carry the death penalty would not be
able to secure asylum unless they could
also establish that the law would likely
be applied to them. In many cases, one
commenter argued, such a penalty is not
enforced frequently because sexual
minorities are not likely to break the law
given the risk of death. The commenter
noted that the United States Court of
Appeals for the Ninth Circuit has
suggested that applicants with these
types of claims should prevail. See
Karouni v. Gonzales, 399 F.3d 1163,
1173 (9th Cir. 2005). Commenters also
noted that even if laws such as the
above are not enforced, they are still
persecutory in nature because of the fear
and vulnerability that they create in
those that could be subjected to the
laws.
Response: As stated in the proposed
rule, the Departments added new
paragraphs in 8 CFR 208.1 and 1208.1
‘‘to define persecution and better clarify
what does and does not constitute
persecution.’’ 85 FR at 36280. These
changes clarify that persecution is an
extreme concept that requires severe
harm and specify different examples of
conduct that, consistent with case law,
do not rise to the level of persecution.
See 85 FR at 36280–81. They are not
unduly restrictive, and it is wellestablished that not every harm that
befalls an alien, even if it is unfair,
offensive, unjust, or even unlawful,
constitutes persecution. See Gjetani v.
Barr, 968 F.3d 393, 397 (5th Cir. 2020)
(‘‘Persecution is often described in the
negative: It is not harassment,
intimidation, threats, or even assault.
Persecution is a specific term that does
not encompass all treatment that our
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society regards as unfair, unjust, or even
unlawful or unconstitutional.’’
(quotation omitted)); see also Ahmed v.
Ashcroft, 341 F.3d 214, 217 (3d Cir.
2003) (discrimination against stateless
Palestinians in Saudi Arabia did not
amount to persecution).
Commenters are correct that the
definition of ‘‘refugee’’ in the Act, first
codified by the Refugee Act,
incorporates ‘‘persecution’’ and that
Congress enacted the Refugee Act in
order to conform the Act with the
United States’ obligations under the
1967 Protocol relating to the Status of
Refugees. See Matter of Acosta, 19 I&N
Dec. at 219. However, commenters are
incorrect that Congress intended for the
Refugee Act to import any specific
international or extrinsic definition of
‘‘persecution.’’ Instead, as explained by
the BIA, Congress used the term
persecution prior to the Refugee Act,
and, accordingly, it is presumed that
Congress intended for that pre-Refugee
Act construction to continue to apply.
Id. at 222.50 That prior construction of
the term included the notions that
‘‘harm or suffering had to be inflicted
upon an individual in order to punish
him for possessing a belief or
characteristic a persecutor sought to
overcome . . . and either by the
government of a country or by persons
or an organization that the government
was unable or unwilling to control.’’ Id.
The standards for persecution contained
in the proposed rule and this final rule
align with this understanding of
‘‘persecution,’’ and the rule is not
incompatible with the Act or the United
States’ international treaty obligations.
Some of the standards implemented
by this rule involve matters that the
Federal courts have adjudicated
inconsistently. For example, the rule
establishes that repeated threats would
not constitute persecution absent
‘‘actual effort to carry out the threats.’’
8 CFR 208.1(e), 1208.1(e). Courts have
held that threats, even with
accompanying action, do not necessarily
rise to the level of persecution. See, e.g.,
Gjetani, 968 F.3d at 398 (collecting
cases and explaining that ‘‘[E]ven those
subject to brutal physical attack are not
necessarily victims of ‘persecution.’
Courts have condemned all manner of
egregious and even violent behavior
while concluding they do not amount to
persecution.’’); see also QuijanoRodriguez v. Gonzales, 139 F. App’x
50 Moreover, as also noted by the BIA, the
Protocol itself leaves the determination of who
should be considered a refugee, which inherently
includes a determination of who is at risk of
persecution, to each state party itself. Matter of
Acosta, 19 I&N Dec. at 220.
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910, 910–11 (9th Cir. 2005) (collecting
cases).
The Departments note that Federal
courts have also held that threats
without attempts to carry out the threat
may at times constitute persecution.
See, e.g., Duran-Rodriguez v. Barr, 918
F.3d 1025, 1028 (9th Cir. 2019)
(explaining that ‘‘death threats alone
can constitute persecution’’ but ‘‘they
constitute ‘persecution in only a small
category of cases, and only when the
threats are so menacing as to cause
significant actual suffering or harm’ ’’
(citation omitted)). Threats ‘‘combined
with confrontation or other
mistreatment’’ are likely to be
persecution; however, ‘‘cases with
threats alone, particularly anonymous
or vague ones, rarely constitute
persecution.’’ Id. (internal citation
omitted) (emphasis added); see also Lim
v. INS, 224 F.3d 929, 936 (9th Cir. 2000)
(‘‘In certain extreme cases, we have held
that repeated and especially menacing
death threats can constitute a primary
part of a past persecution claim,
particularly where those threats are
combined with confrontation or other
mistreatment. . . . Threats standing
alone, however, constitute past
persecution in only a small category of
cases, and only when the threats are so
menacing as to cause significant actual
‘suffering or harm.’’). Even the case
cited by commenters, Juan Antonio, 959
F.3d at 794, noted that threats alone
amount to persecution only when they
are ‘‘of a most immediate and menacing
nature’’; moreover, the respondent in
that case experienced beatings and rape
in addition to threats, rendering that
case inapposite to the rule, id. at 793.
The Departments believe that the rule
reflects appropriate and reasonable lines
drawn from the relevant case law
regarding persecution, particularly due
to the difficulty associated with
assessing the credibility of an alleged
threat, especially in situations in which
the threat was made anonymously and
without witnesses or the existence of
other corroborating evidence. See Lim,
224 F.3d at 936 (‘‘Furthermore, claims
of threats are hard to disprove. A
finding of past persecution raises a
regulatory presumption of future
persecution and flips the burden of
proof . . . to show that conditions have
changed to such a degree that the
inference is invalid . . . . Flipping the
burden of proof every time an asylum
applicant claimed that he had been
threatened would unduly handcuff the
[government].’’). To the extent that the
standards implemented by this rule
conflict with case law interpreting what
sorts of conduct rise to the level of
persecution, the Departments invoke
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their authority to interpret the
ambiguities of what constitutes
persecution—an undefined term in the
Act—outside the bounds of such prior
judicial constructions. See Brand X, 545
U.S. at 982; see also Grace II, 965 F.3d
at 889 (noting that the term
‘‘persecution’’ is ‘‘undefined in the
INA’’); cf. Fernandez v. Keisler, 502 F.3d
337, 347–48 (4th Cir. 2007) (applying
Brand X to affirm the BIA’s rejection of
the Fourth Circuit’s prior interpretation
of section 101(a)(22) of the Act, 8 U.S.C.
1101(a)(22), where the court’s prior
interpretation did not rest on a
determination that the statute was
‘‘unambiguous’’). Moreover, in response
to the commenters’ concerns, the final
rule more clearly specifies the types of
threats included within the definition
such that menacing and immediate ones
may still come within the definition
consistent with the case law noted
above.
To the extent that aspects of
persecution adjudications are not
covered by the rule, the Departments
expect adjudicators to conduct all
determinations consistent with the law,
regulations, and precedent.
Accordingly, the rule does not conflict
with case law explaining that harms
must be considered cumulatively and in
the aggregate, see, e.g., Matter of Z–Z–
O–, 26 I&N Dec. 586, 589 (BIA 2015)
(holding that applicant’s experiences
did not amount to persecution ‘‘when
considered either individually or
cumulatively’’); Matter of O–Z–
& I–Z–, 22 I&N Dec. at 25–26
(considering incidents of harm ‘‘[i]n the
aggregate’’), because it does not in any
way direct adjudicators to blindly only
consider harm suffered individually. In
other words, adjudicators will still
consider harms suffered by applicants
in the aggregate.
Similarly, the rule does not end caseby-case adjudications of whether
conduct constitutes persecution. The
Departments disagree with commenters
that the Departments’ choice to frame
persecution in the context of conduct
that does not rise to the level of
persecution while leaving open further
adjudication of what conduct
constitutes persecution in any way ‘‘tips
the scales.’’ ‘‘Persecution is often
described in the negative . . . .’’
Gjetani, 968 F.3d at 397.
As noted by commenters, Federal
courts have held that an applicant’s age
is relevant for determining whether the
applicant suffered persecution. See, e.g.,
Liu v. Ashcroft, 380 F.3d 307, 314 (7th
Cir. 2004) (‘‘[A]ge can be a critical factor
in the adjudication of asylum claims
and may bear heavily on the question of
whether an applicant was persecuted or
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whether she holds a well-founded fear
of future persecution.’’). Commenters
are incorrect, however, that the rule’s
persecution standard conflicts with this
instruction. Instead, the rule provides a
general standard for persecution that is
built around the severity of the harm. 8
CFR 208.1(e), 1208.1(e). This focus on
severity does not foreclose arguments or
an adjudicator’s finding that harms
suffered by an applicant are severe in
their particular context given the
applicant’s age or particular
circumstances, even if such harms may
not generally be considered severe for
the average applicant.
Regarding commenters’ concerns with
the rule’s instruction that ‘‘[t]he
existence of laws or government policies
that are unenforced or infrequently
enforced do not, by themselves,
constitute persecution, unless there is
credible evidence that those laws or
policies have been or would be applied
to an applicant personally,’’ the
Departments note this standard is
consistent with well-established law
that ‘‘an asylum applicant can establish
a well-founded fear of persecution by
proving either a pattern or practice of
persecution of a social group, of which
the applicant has proven she is a
member, or by proving the applicant
will be singled out personally.’’ Ayele v.
Holder, 564 F.3d 862, 870 (7th Cir.
2009). Laws that are unenforced or
enforced infrequently cannot
demonstrate a pattern or practice of
persecution, 8 CFR 208.13(b)(2)(iii),
1208.13(b)(2)(iii), and without credible
evidence that such laws would be
applied to the applicant, the alien
cannot demonstrate that he or she
would be singled out individually for
persecution, id. The rule does not alter
these well-established precepts. Further,
this requirement that the mere existence
of a law, without more, is insufficient to
rise to the level of persecution is in
keeping with prior interpretations of
persecution. For example, the BIA has
explained that evidence of the
enactment of a new law is not evidence
of changed country conditions for the
purposes of a motion to reopen
‘‘without convincing evidence that the
prior version of the law was different, or
was differently enforced, in some
relevant and material way.’’ Matter of S–
Y–G–, 24 I&N Dec. 247, 257 (BIA 2007).
This definition does not foreclose an
applicant from citing to the existence of
such laws as a part of his or her
evidence to demonstrate past
persecution or risk of future
persecution. Nor does this requirement
require an applicant to live in secret in
order to avoid future harm. Further, the
Departments expect that in many cases
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there may be credible evidence of the
enforcement of such laws. For example,
in the Ninth Circuit case cited by
commenters, the government conceded
at oral argument that the Lebanese
government arrested individuals for
homosexual acts and enforced the law at
issue. Karouni, 399 F.3d at 1172.
Finally, the rule’s persecution
standard does not in any way foreclose
claims based solely on a well-founded
fear of future persecution. Instead, the
adjudicator will consider whether the
future harm feared by the applicant
would constitute persecution under the
rule’s standards. In other words, the
adjudicator would consider whether the
feared harm would be carried out by an
individual with the intent to target the
applicant’s belief or characteristic,
would be severe, and would be inflicted
by the government or by persons or
organizations that the government is
unable or unwilling to control.51
4.4. Nexus
Comment: Numerous commenters
expressed general disagreement
regarding the rule’s nexus provisions,
including referring to the list as an
‘‘anti-asylum wish list.’’ Commenters
claimed that it directed adjudicators to
deny most claims.
Some commenters alleged that the
Departments were attempting to
accelerate asylum hearings at the
expense of due process; the commenters
construed the rule as creating a
checklist that bypasses careful
consideration that due process requires.
Others opined that the rule prioritized
efficiency and expediency over fairness,
due process, and ‘‘basic humanity.’’
Commenters stated the rule allowed
‘‘blanket denials.’’
Another commenter opined that the
rule was arbitrary because the
Departments failed to consider the realworld implications of the proposal.
Commenters expressed concern that,
after the enactment of the rule, many
asylum seekers would not have
favorable adjudication of their claims,
51 Specifically regarding commenters’ concerns
that the rule’s standard that threats without
accompanying action do not constitute persecution
would undermine claims based on fear of future
persecution, the Departments believe that the
commenters are conflating past harms and
determinations of past persecution with fear of
future harm and determinations of a well-founded
fear of future persecution. Indeed, it is difficult to
understand how anyone could predict whether
future threats will occur and difficult to conceive
of a claim in which an alien alleges a fear of future
threats but not a fear of future physical, mental, or
economic harm. The real issue is the likelihood of
future harm based on past threats, and the rule does
not alter an alien’s ability to argue that past threats
are evidence of either past persecution or a
likelihood of future persecution.
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including those based on violence from
non-state actors. Others claimed the
rule’s nexus components were
‘‘completely incapable of supporting a
meritorious asylum claim.’’
Commenters expressed concern that
the rule precludes a mixed-motive
analysis, reasoning that if an actor had
any one, potential motive listed in the
rule, it would be fatal to the claim, and
that it violates the ‘‘one central reason’’
standard. INA 208(b)(1)(B)(i), 8 U.S.C.
1158(b)(1)(B)(i).
Some of the commenters’
disagreement surrounded Matter of
A–B–, 27 I&N Dec. 316. One commenter
opined that the rule is contrary to
Matter of A–B–’s requirement of case-bycase rigorous analysis, and another
commenter worried that the NPRM
codified Matter of A–B–, despite, as the
commenter characterized, its
unfavorable treatment in various
Federal courts.
Other commenters argued that the
nexus provisions conflated ‘‘categories
of people’’ with requirements of the
perpetrator’s mental state.
Another commenter expressed
concern that the rule included
‘‘substantive changes to the law
disguised in procedural attire.’’
Response: As an initial point, to the
extent commenters’ points misstate the
rule, address issues not raised by the
rule, are rooted in erroneous reasoning,
are contrary to facts or law, or reflect
unsubstantiated and exaggerated
melodramatic views of the rule, the
Departments decline to adopt those
points. The Departments do not wish to
enact some ‘‘anti-asylum wish list’’ in
this rule. In codifying the circumstances
that are generally insufficient to support
a nexus finding, the Departments are
simply specifying common
circumstances, consistent with case law,
in order to provide clarity and efficiency
for adjudicators. The Departments
proposed these amendments in order to
assist aliens with meritorious claims, as
well as the entire immigration system.
As with all regulations or policy
changes, the Departments considered
the effect this rule will have;
accordingly, the Departments reject
commenters’ allegations that such
implications were not considered.
The rule’s inclusion of these general
guidelines for nexus determinations will
not result in due process violations from
adjudicators failing to engage in an
individualized analysis. The rule
provides a nonexhaustive list of eight
circumstances that generally will not
warrant favorable adjudication, but the
rule does not prohibit a favorable
adjudication depending on the specific
facts and circumstances of the
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applicant’s particular claim. See 8 CFR
208.1(f), 1208.1(f) (‘‘For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act, the
Secretary, in general, will not favorably
adjudicate the claims of aliens who
claim persecution based on the
following list of nonexhaustive
circumstances’’); see also Grace II, 965
F.3d at 906 (holding that the inclusion
of qualifying terms like ‘‘in general’’ and
‘‘generally’’ demonstrated that the
government had not enacted a rule that
all gang-based asylum claims would fail
to demonstrate eligibility for asylum). In
other words, the rule implicitly allows
for those rare circumstances in which
the specified circumstances could in
fact be the basis for finding nexus given
the fact-intensive nature of nexus
determinations. See 85 FR at 36279. The
amended regulations do not remove that
fact-intensive nature from the nexus
inquiry; rather, the amended regulations
provide clarity in order to reduce the
amount of time that adjudicators must
spend evaluating claims. While the
Departments did consider expediency
and fairness, the Departments disagree
that expediency is prioritized over and
above due process.
The Departments disagree with
commenters’ concerns that the nexus
provisions eliminate the mixed motive
analysis or violate the ‘‘one central
reason’’ standard. As discussed above in
Section II.C.4.3 of this preamble, to the
extent that aspects of persecution
adjudications are not covered by the
rule, the Departments expect
adjudicators to conduct all
determinations consistent with the law,
regulations, and precedent. Here, the
rule provides guidance on harms that
would not be considered on account of
one of the five protected grounds; the
rule did not state, nor was it meant to
be construed, that it precluded mixed
motive analysis if the situation involved
one of the five protected grounds in
addition to one of the listed
circumstances that would generally not
be harm on account of a protected
ground. Further, the preamble to the
NPRM acknowledges mixed motive
claims by quoting the REAL ID Act of
2005, which defined the nexus element
as requiring that one of the five
protected grounds to be ‘‘at least one
central reason for persecuting the
applicant.’’ 85 FR at 36281.
As to the concerns surrounding
Matter of A–B–, the Departments
reiterate the above discussion that
adjudicators should continue to engage
in individualized, fact-based
adjudications as the rule provides only
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a list of circumstances that do not
constitute harm on account of a
protected ground in most, but not all,
cases. Accordingly, the rule is
consistent with the Attorney General’s
admonishment, in Matter of A–B–, of the
BIA for failing to engage in an
individualized analysis and instead
accepting the Government’s concessions
as true. 27 I&N Dec. at 339. Regarding
commenters’ further concerns that the
rule should not codify Matter of A–B–
given its varied treatment by the Federal
courts, the Departments note that the
United States Court of Appeals for the
District of Columbia Circuit recently
affirmed that Matter of A–B– holds that
decision makers must make individual
determinations on a case-by-case basis.
Grace II, 965 F.3d at 905. The
Departments also note that every circuit
court addressing Matter of A–B– on its
merits so far, as opposed to the unusual
procedural challenge at issue in Grace
II, has found it to be a valid exercise of
the Attorney General’s authority. See,
e.g., Gonzales-Veliz v. Barr, 938 F.3d at
234 (‘‘In sum, because A–B– did not
change any policy relating to asylum
and withholding of removal claims, we
reject Gonzales-Veliz argument that A–
B– constituted an arbitrary and
capricious change in policy.’’); DiazReynoso v. Barr, 968 F.3d 1070, 1080
(9th Cir. 2020) (‘‘Accordingly, we
decline to hold that the Attorney
General’s decision in Matter of A–B–
was arbitrary or capricious.’’).
The Departments disagree with the
commenters’ allegation that the
Departments conflated nexus with other
asylum requirements by not solely
focusing on the perpetrator’s state of
mind. The NPRM provides a list of
situations that would not ordinarily be
on account of a protected ground. 85 FR
at 36281. The listed situations are
attenuated from protected grounds to
the extent that they do not meet the
necessary nexus requirement. While
some of the listed situations,
particularly those related to the
rationale for the harm, are closely
related to other elements of asylum,
including particular social group, a
nexus analysis has often required an
examination of the persecutor’s views.
See Sharma v. Holder, 729 F.3d 407,
412–13 (5th Cir. 2013); Caal-Tiul v.
Holder, 582 F.3d 92, 95 (1st Cir. 2009).
Thus, the inclusion of the situations
related to rationale for the harm are
consistent with case law.
Finally, the Departments reiterate that
the NPRM does not re-write asylum law
as some commenters suggested. As
noted in the NPRM and herein, the
provisions of the rule related to the
substance of asylum claims flows from

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 65 of 965
80330

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations

jbell on DSKJLSW7X2PROD with RULES2

well-established statutory authority and
relevant case law; thus, it does not ‘‘rewrite’’ substantive asylum law. The
NPRM falls squarely within the
Departments’ authority, which is
discussed more fully in Section 6.5 of
this preamble.
4.4.1. Interpersonal Animus or
Retribution
Comment: Commenters expressed
particular concerns regarding the
specification that claims based on
‘‘interpersonal animus or retribution’’
generally will not be favorably
adjudicated. 8 CFR 208.1(f)(1),
1208.1(f)(1). One commenter opined
that it was arbitrary and irrational for
the Departments to rely on Zoarab v.
Mukasey, 524 F.3d 777, 781 (6th Cir.
2008), in support of this change because
that case’s facts were ‘‘unusual.’’
Commenters expressed confusion as
to whether interpersonal modified both
animus and retribution. If it did not
modify retribution, commenters
expressed concern that retribution,
which they defined as punishment,
encompasses all asylum claims.
Other commenters remarked that all
harm between people is interpersonal.
Commenters also expressed concern
that the inclusion of this situation
would result in the erasure of mixed
motive analysis as some ‘‘may engage in
persecution for pretextual reasons to
hide their bias.’’
Response: The inclusion of claims
based on ‘‘interpersonal animus and
retribution’’ as examples of claims that
will generally not result in a favorable
adjudication because the harm is not on
account of a protected ground is
consistent with longstanding precedent.
The Departments cited to just one case,
Zoarab, 524 F.3d at 781, to illustrate
this point in the NPRM, but there are
numerous other examples. See, e.g.,
Martinez-Galarza v. Holder, 782 F.3d
990, 993 (8th Cir. 2015) (finding that
harm ‘‘motivated by purely personal
retribution’’ is not a valid basis for an
asylum claim); Madrigal v. Holder, 716
F.3d 499, 506 (9th Cir. 2013) (explaining
that ‘‘mistreatment motivated purely by
personal retribution will not give rise to
a valid asylum claim’’); AmilcarOrellana v. Mukasey, 551 F.3d 86, 91
(1st Cir. 2008) (holding that ‘‘[f]ear of
retribution over personal matters is not
a basis for asylum under the
Immigration and Nationality Act’’); Jun
Ying Wang v. Gonzales, 445 F.3d 993,
998 (7th Cir. 2006) (acknowledging that
the Seventh Circuit has ‘‘repeatedly
held that a personal dispute cannot give
rise to a claim for asylum’’); MolinaMorales v. INS, 237 F.3d 1048, 1052
(9th Cir. 2001) (quoting Grava v. INS,
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205 F.3d 1177, 1181 n.3 (9th Cir. 2000),
and reiterating that ‘‘[p]urely personal
retribution is, of course, not’’ a
protected ground, specifically, imputed
political opinion); Blanco de Belbruno
v. Ashcroft, 362 F.3d 272, 284 (4th Cir.
2004) (finding that ‘‘[f]ears of
‘retribution over purely personal matters
. . .’ do[es] not constitute [a] cognizable
bas[is] for granting asylum’’) (quoting
Huaman–Cornelio v. BIA, 979 F.2d 995,
1000 (4th Cir. 1992)). The Departments
disagree that Zoarab is not an accurate
example of this basic proposition
despite commenters’ characterizations
of the case’s particular facts.
Furthermore, after the NPRM was
promulgated, the Attorney General
made the point more explicitly that
interpersonal animus or retribution will
generally not support a nexus finding
required under the INA. See Matter of
A–C–A–A–, 28 I&N Dec. 84, 92 (A.G.
2020) (‘‘An alien’s membership in a
particular social group cannot be
incidental, tangential, or subordinate to
the persecutor’s motivation for why the
persecutor sought to inflict harm. . . .
Accordingly, persecution that results
from personal animus or retribution
generally does not establish the
necessary nexus.’’ (cleaned up)). ‘‘The
reasoning for this is straightforward:
When private actors inflict violence
based on a personal relationship with a
victim, then the victim’s membership in
a larger group may well not be ‘one
central reason’ for the abuse.’’ Id.
(internal quotation marks omitted).
To the extent commenters argue that
any harm between two people is
‘‘interpersonal,’’ commenters
misinterpret both the cases supporting
this provision and the rule itself.
Instead, the point here is that a personal
dispute between two people—for
example a property dispute that causes
some sort of altercation or a personal
altercation because of one person’s
involvement with a criminal
investigation and prosecution—is not
generally a valid basis for an asylum
claim because it is not harm on account
of a protected ground. Further, as set out
in the rule, the qualifier ‘‘interpersonal’’
applies to both animus and retribution.
Accordingly, commenters are incorrect
that this provision states that any claim
based on ‘‘retribution’’ would generally
be insufficient and that all or most
claims would fail as a result.
Finally, the Departments reiterate the
discussion above in Section II.C.4.4 of
this preamble that the inclusion of these
examples does not foreclose a mixed
motive analysis. Accordingly, to the
extent an applicant’s fear is based on
harm partially motivated by an
interpersonal dispute and partially
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motivated by another potentially
protected ground, the adjudicator will
consider those particular facts and
circumstances to determine the
applicant’s eligibility for asylum or
statutory withholding of removal.
4.4.2. Interpersonal Animus in Which
the Alleged Persecutor Has Not
Targeted, or Manifested an Animus
Against, Other Members of an Alleged
Particular Social Group in Addition to
the Member Who Has Raised the Claim
at Issue
Comment: Commenters also raised
concerns regarding this change in the
NPRM described in this heading. One
commenter argued that it was a ‘‘clear
attempt to bar women from obtaining
asylum based on domestic violence,’’ a
claim that the commenter noted was an
‘‘uncontroversial basis for asylum in
many of our courtrooms until the
Attorney General issued Matter of
A–B–.’’ One commenter asserted that
this amendment gives the persecutor a
‘‘free pass’’ to persecute someone
because that person will be unable to
establish that another person suffered
under this persecutor. Further, the
commenter argued that asking an alien
to investigate, while attempting to flee
for safety, whether the persecutor had
persecuted others was impossible,
absurd, and arbitrary. Another
commenter claimed that it violated the
INA to require an alien to demonstrate
that the persecutor ‘‘manifested animus
against others.’’ One commenter
claimed that the amendment was
irrational because it held aliens seeking
asylum through membership in a
particular social group to a different and
higher evidentiary standard than aliens
seeking asylum through the other four
protected grounds. The commenter
asserted that this reading was supported
by the BIA’s use of ejusdem generis in
Matter of Acosta, 19 I&N Dec. 211, and
the Attorney General’s favorable citation
of the rule in Matter of L–E–A–, 27 I&N
Dec. 581. Another commenter insisted
that ‘‘interpersonal’’ was a meaningless
modifier.
Response: The Departments, based on
prior case law, decided that
demonstration of animus against other
members of the particular social group
is generally necessary to establish
nexus. 85 FR at 36281; see also Matter
of A–C–A–A–, 28 I&N Dec. 84, 92 (A.G.
2020) (‘‘Furthermore, if the persecutor
has neither targeted nor manifested any
animus toward any member of the
particular social group other than the
applicant, then the applicant may not
satisfy the nexus requirement.’’). The
focus of the nexus requirement is
membership in the group, INA
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101(a)(42), 8 U.S.C. 1101(a)(42), and by
definition, a ‘‘group’’ encompasses more
than one individual. Thus, an alleged
persecutor who has no interest in
harming other individuals ostensibly in
that group is generally not seeking to
persecute one individual on account of
his or her membership in that alleged
particular social group. Without such
animus against other group members,
the motivation would appear to be
personal, rather than on account of
membership in the group, and a
personal dispute, as discussed above, is
generally insufficient on its own to
qualify the applicant for the relief of
asylum. See Madrigal, 716 F.3d at 506.
Asylum law is not meant to provide
redress for every victim of crime no
matter how sympathetic those victims
may be. Accordingly, in order to
demonstrate that an alien was
persecuted ‘‘on account of’’ a particular
social group based on interpersonal
animus, the alien will ordinarily need to
demonstrate that the persecutor has
targeted or manifested an animus
against someone else in that particular
social group. Because an alien will
necessarily articulate a particular social
group that is socially distinct in order
for the group to be cognizable in the first
instance, it is reasonable to expect the
alien to be able to articulate whether the
alleged persecutor has sought to harm
other members of that group. The rule
does not require aliens to investigate or
ask their alleged persecutors anything;
rather, the aliens should already have
evidence about the persecutor’s motives
in order to advance a valid asylum
claim in the first instance, especially in
cases where the alleged persecutor is the
government.
Despite the inclusion of this ground
as a statement of one type of claim that
is generally incapable of supporting an
application for relief, the Departments
reject commenters’ interpretation of this
provision as a bar. Rather, as the
Departments have detailed above, the
rule itself allows for circumstances
where a listed situation, based on the
specific facts, will support a nexus
finding. For example, as noted by
commenters, an applicant who is a
persecutor’s initial victim may argue
that despite the persecutor’s lack of
action against other group members, the
applicant’s dispute with the persecutor
is in fact on account of the protected
ground and not on account of a nonprotected personal concern.52
52 The Departments also note that the
commenters’ example of an ‘‘initial victim’’
necessarily presumes both that there are other
victims and that the alien knows or will know of
them. Consequently, that example would fall
outside of the rule’s purview in any event.
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Accordingly, commenters’ suggestion
that each persecutor will have a ‘‘free
pass’’ is also incorrect.53
Additionally, the Departments
disagree that this provision evidences
discriminatory intent against a
particular class of asylum applicants.
The rule is designed to provide
expedited adjudication of meritorious
claims as well as increased clarity and
uniformity—a problem that commenters
highlighted by noting that ‘‘many,’’ but
not all, courts held a particular standard
regarding applications premised on
domestic violence.
The Departments do not believe that
this requirement violates the INA, and
without a more specific comment, they
are unable to respond.
This provision is not irrational and
does not hold aliens relying on
membership in a particular social group
to a higher evidentiary standard.
Although particular social group is a
more amorphous category than race,
religion, nationality, or political
opinion—and, thus, more in need of
definitional clarity—each protected
ground requires demonstration of the
same base elements: Persecution or a
well-founded fear of persecution on
account of a protected ground.
Further, ‘‘interpersonal’’ is not a
meaningless modifier. The Departments
use the term ‘‘interpersonal’’ to
differentiate instances of animus and
dispute between two private parties
from instances of animus and dispute
between a private individual and a
government official.
4.4.3. Generalized Disapproval of,
Disagreement With, or Opposition to
Criminal, Terrorist, Gang, Guerilla, or
Other Non-State Organizations Absent
Expressive Behavior in Furtherance of a
Discrete Cause Against Such
Organizations Related To Control of a
State or Expressive Behavior That is
Antithetical to the State or a Legal Unit
of the State
Comment: Commenters expressed
concerns regarding the required
analysis, the underlying intent, and the
necessary elements of the inclusion of
‘‘generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
discrete cause against such
organizations related to control of a state
or expressive behavior that is
antithetical to the state or a legal unit of
53 Further, persecutors are not brought to justice
under U.S. asylum law nor should it be viewed that
way. The Departments are not giving persecutors
‘‘one free pass’’ because they are often not dealing
with the persecutors themselves.
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the state’’ in the list of circumstances
that will generally not support a nexus
finding. Specifically, some commenters
argued that this provision undermines a
rigorous fact-based analysis as it
‘‘categorically state[s] that certain
opinions can never be political.’’ The
commenters urged that this type of
labeling is incorrect and improper.
Additionally, commenters asserted that
the provision ‘‘evidences a clear
discriminatory intention to utterly
annihilate the entire genres of asylum
cases where opposition to gangs
constitutes a political opinion.’’ Another
commenter claimed that the rule was
‘‘clearly designed’’ to eliminate asylum
for those fleeing the ‘‘Northern
Triangle’’ (El Salvador, Guatemala, and
Honduras) of Central America. One
commenter asserted that because the
international criminal organizations
function as quasi-governments, there is
often no reason for an alien to engage in
expressive behavior that is antithetical
to the state because ‘‘the state has no
real authority.’’
Response: First, commenters are
incorrect that this provision prohibits
certain opinions from being considered
‘‘political.’’ Instead, as discussed above,
adjudicators should continue to engage
in fact-based analysis of the particular
facts and circumstances of an individual
applicant’s claim, and the rule expressly
allows for rare circumstances in which
the facts of a listed situation could be
the basis for finding nexus. This
provision does not remove that factintensive nature from the nexus inquiry.
Additionally, the Departments
disagree that this provision evidences a
discriminatory intent. Again, the rule is
designed to allow a more expeditious
adjudication of meritorious asylum
claims so that applicants do not have to
wait a lengthy amount of time before
receiving relief. The Departments’
inclusion in this section of the rule of
a certain category of claims that is
frequently raised but is generally
insufficient to establish nexus is not the
product of a desire to harm or inhibit a
particular people, nationality, or group.
As to a commenter’s suggestion that
aliens may be unlikely to engage in
expressive behavior that is antithetical
to the state because the state has no real
authority due to international criminal
organizations functioning as quasigovernments, the Departments interpret
this comment to refer to organizations
such as drug cartels whom the
commenter believes function as de facto
governments in some countries.
Although the Departments question the
factual accuracy of the commenter’s
point and otherwise believe the
comment is either hypothetical or
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speculative, especially due to the factintensive, case-by-case nature of asylum
application adjudications, they
nevertheless note that the rule does not
preclude claims based on opposition to
non-state organizations related to efforts
by the state to control such
organizations. 8 CFR 208.1(d),
1208.1(d). And if an applicant
establishes that the organization is the
de facto government or otherwise
functions in concert with the
government, then the rule does not
preclude a claim based on the
applicant’s opposition to that
organization or the government. In other
words, whether the country has ‘‘real
authority’’ or not, nothing in the rule
precludes a claim based on opposition
to non-state organizations in the
circumstances outlined in the rule,
though the Departments note that, in
general, aliens who do not engage in
expressive behavior regarding such
organizations or the government are
unlikely to establish a nexus based on
political opinion for purposes of an
asylum application.

jbell on DSKJLSW7X2PROD with RULES2

4.4.4. Resistance to Recruitment or
Coercion by Guerilla, Criminal, Gang,
Terrorist, or Other Non-State
Organizations
Comment: Commenters asserted that
the inclusion of ‘‘resistance to
recruitment or coercion by guerilla,
criminal, gang, terrorist, or other nonstate organizations’’ as a particular
circumstance that generally does not
support a nexus finding does not take in
to account the significant power yielded
by transnational criminal organizations,
which often function as de facto
governments.
Response: The Departments
appreciate commenters’ concerns about
the expansive power of transnational
criminal organizations. The
Departments agree with commenters
that such organizations may pose
significant dangers. If an alien asserts
that the government is unable or
unwilling to control the transnational
criminal organization, the alien may
present evidence to establish that. As
the Departments have previously
mentioned, the NPRM explicitly
acknowledges the fact-intensive nature
of the nexus inquiry and further
acknowledges that rare circumstances
defined by the listed situations may
warrant a favorable nexus
determination.
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4.4.5. The Targeting of the Applicant for
Criminal Activity for Financial Gain
Based on Wealth or Affluence or
Perceptions of Wealth or Affluence
Comment: Regarding ‘‘the targeting of
the applicant for criminal activity for
financial gain based on wealth or
affluence or perceptions of wealth or
affluence,’’ one commenter expressed
concern about the Departments’ citation
to Aldana-Ramos v. Holder, 757 F.3d 9,
18 (1st Cir. 2014), as support. The
commenter stated that the case’s
primary holding was ‘‘even if a
persecutor seeks to harm an asylum
seeker for financial gain, the BIA must
engage in a mixed motive analysis to
determine whether the protected
characteristic was also a central reason
for the persecution.’’ The commenter
alleged that the Departments were
relying on Aldana-Ramos to
‘‘implement a blanket rule against
asylum seekers who may be targeted, in
part, based on wealth or perceived
wealth, with no regulatory requirement
that adjudicators engage in mixed
motive analysis, as is required under the
Real ID Act as codified in the INA.’’
Response: As discussed above, the
nexus provisions do not eliminate the
mixed-motive analysis. The NPRM
explicitly detailed that it was providing
guidance on what generally would not
be considered one of the five protected
grounds; the NPRM did not state, nor
was it meant to be construed, that it
precluded mixed-motive analysis if the
situation involved one of the five
protected grounds in addition to a
situation on the list that was not
adjudicated to be a protected ground.
Thus, the NPRM is consistent with
mixed-motive analysis precedent, and
an applicant may provide argument, like
the respondent in Aldana-Ramos, that
his or her alleged persecutor is
motivated by a protected ground in
addition to the non-protected ground
stated in the exception.
4.4.6. Criminal Activity
Comment: Commenters expressed
concern about the rule’s inclusion of
‘‘criminal activity’’ as the basis of claims
that will generally not support a
favorable adjudication due to the
breadth of the provision and the
underlying precedent. Numerous
commenters opined that ‘‘virtually all
harm’’ that satisfies the persecution
requirement could be characterized as
‘‘criminal activity’’ because ‘‘in virtually
every country, beatings, rape, and
threatened murder’’ are criminalized.
Another commenter realized that this
broad definition may not be what the
Departments intended, but without
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providing boundaries on the term, the
Departments invited ‘‘mass denials of
claims by those who have bona fide
asylum claims.’’ A commenter
expressed concern that the category
would include aliens who were forced
or coerced into committing crimes.
Additionally, a commenter expressed
reservations about the Departments’
reliance on Zetino v. Holder, 622 F.3d
1007, 1016 (9th Cir. 2010), explaining
that the ‘‘alien was detained and
unrepresented before the immigration
court and the BIA’’ and ‘‘it was not until
he had filed a pro se petition for review
that he obtained counsel, and most of
his appeal centered on procedural
defects in the proceedings below.’’
Response: The inclusion of ‘‘criminal
activity’’ is not overly expansive.
Rather, as demonstrated by the
explanatory case citation provided by
the Departments, this provision is meant
to capture cases that are premised on
generalized criminal activity. See
Zetino, 622 F.3d at 1016 (discussing the
‘‘desire to be free from harassment by
criminals motivated by theft or random
violence by gang members’’).
The Departments find that these
generalized claims are distinct from the
commenters’ concerns that persecutory
acts in general may be ‘‘criminal.’’ To
the extent commenters are nevertheless
concerned that this provision would
prohibit a broader swath of claims, the
Departments again reiterate that these
categories of cases are not categorical
bans. Instead, the rule explicitly noted
that there may be exceptions, and an
applicant may present argument to the
adjudicator as to why their individual
case meets the nexus requirement. For
example, aliens who were forced and
coerced into crime may be an exception
based upon the specific facts of the
situation.
Further, the citation to Zetino remains
an accurate example of the Departments’
proposition despite commenters’
concerns, which involved procedural
issues unrelated to the relevant points
in the case.
4.4.7. Perceived, Past or Present, Gang
Affiliation
Comment: Regarding the inclusion of
‘‘perceived, past or present, gang
affiliation’’ as the basis of claims that
will generally not support a favorable
adjudication, commenters objected to a
perceived double standard and the
implications for aliens, especially
children. Several commenters argued
that this provision was arbitrary and
capricious because it would make
individuals who were incorrectly
imputed to be gang members ineligible
for asylum while allowing incorrect
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imputation of other characteristics, for
example, homosexuality, to be grounds
for asylum. Another commenter noted
that this change would twice victimize
aliens because imputed gang
membership occurs at no fault of their
own. One commenter also expressed
concern that children who are forced
into prostitution or drug smuggling
would lose their right to asylum.
Response: The Departments
acknowledge commenters’ concerns and
have sympathy for aliens who
incorrectly have gang membership
imputed onto them by no fault of their
own. These concerns, however, do not
result in a viable asylum claim. ‘‘[T]he
asylum statute does not provide redress
for every misfortune.’’ Matter of A–B–,
27 I&N Dec. at 318.
Regarding commenters’ concerns that
the rule provides an inconsistent
approach to immutability, commenters
compare dissimilar claims. While gang
affiliation and homosexuality are traits
that may both be imputed, accurately or
not, to an applicant, the underlying
ground of the latter may be a protected
ground while the former is not. Thus,
the Departments’ approach toward
immutability is consistently based on
the protected nature of the underlying
ground.
Commenters are incorrect that this
provision would cause children, such as
those forced into prostitution or drug
smuggling by criminal gangs, to lose
their eligibility for asylum.54 Indeed, as
noted in the preamble, claims premised
on these sorts of gang affiliations had
already been found in case law to not
support a finding of asylum eligibility
prior to the proposed rule’s publication.
See, e.g., Reyes, 842 F.3d at 1137–38
(holding that ‘‘former members of the
Mara 18 gang in El Salvador who have
renounced their membership’’ was not a
cognizable particular social group);
Matter of A–B–, 27 I&N Dec. at 320
(‘‘Generally, claims by aliens pertaining
to . . . gang violence perpetrated by
non-governmental actors will not
qualify for asylum.’’). Because these
gang-based claims are not related to a
protected ground, it reasonably follows
that they would further not succeed on
nexus because the harms would not be
on account of a protected ground.
Nevertheless, the Departments again
reiterate that, as discussed above, the
rule explicitly provides for rare
exceptions; children who were forced
into prostitution or drug smuggling may
present argument that their case
54 The Departments note that aliens who are
victims of criminal activities, including human
trafficking, may be eligible for other immigration
benefits beyond asylum based on that victimization.
INA 101(a)(15)(T),(U), 8 U.S.C. 1101(a)(15)(T),(U).
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sufficiently meets the nexus
requirements based upon the specific
facts in their application.
4.4.8. Gender
Comment: Some commenters
expressed strong objections to the
NPRM’s inclusion of gender in the list
of circumstances that would not
ordinarily result in a favorable
adjudication, including allegations that
the provision is arbitrary and capricious
as well as ‘‘cruel and contrary to the
purposes underlying Congress’ desire to
provide protection to refugees.’’ Some
commenters also argued that the
amendments took a new and capricious
position and would result in substantial
and irreparable harm to aliens. One
commenter opined that this provision
was really about a desire to reduce the
amount of aliens who could seek
asylum.
Commenters asserted that gender has
been one of the bedrock bases for
asylum claims and that, as a result, the
rule overturns decades of contrary legal
precedent. In support, commenters cited
to multiple cases ‘‘in which immigration
judges, the BIA, and the courts of
appeals have held that gender-based
persecution provides a valid ground for
asylum.’’ 55 One commenter claimed
that the proposed rule ‘‘runs counter to
every case to have considered it.’’
According to commenters, this includes
the precedent cited in support of the
rule, Niang v. Gonzales, 422 F.3d 1187
(10th Cir. 2005), which they assert in
fact holds that gender can provide an
adequate basis for establishing
membership in a particular social group.
Id. at 1199–1200. Some commenters
asserted that the Departments should
have included a larger quotation in the
NPRM preamble, including:
the focus with respect to such claims should
be not on whether either gender constitutes
a social group (which both certainly do) but
55 For example, one commenter cited to the
following cases: De Pena-Paniagua v. Barr, 957 F.3d
88, 93–94 (1st Cir. 2020); Cece, 733 F.3d 671–72;
Sarhan v. Holder, 658 F.3d 649, 654–57 (7th Cir.
2011); Perdomo, 611 F.3d at 662; Agbor v. Gonzales,
487 F.3d 499, 503 (7th Cir. 2007); Hassan v.
Gonzales, 484 F.3d 513, 517–18 (8th Cir. 2007);
Barry v. Gonzales, 445 F.3d 741, 745 (4th Cir. 2006);
Gao v. Gonzales, 440 F.3d 62, 70 (2d Cir. 2004),
vac’d on other grounds sub nom. Keisler v. Gao, 552
U.S. 801 (2007); Niang, 422 F.3d at 1999–1200;
Mohammed v. Gonzales, 400 F.3d 785, 795–98 (9th
Cir. 2005); Balogun v. Ashcroft, 374 F.3d 492, 499
(7th Cir. 2004); Abay v. Ashcroft, 368 F.3d 634,
639–42 (6th Cir. 2004); Yadegar-Sargis v. INS, 297
F.3d 596, 603–04 (7th Cir. 2002); Fatin, 12 F.3d at
1241; In re Kasinga, 21 I&N Dec. 357, 375 (BIA
1996); cf., e.g., Kadri v. Mukasey, 543 F.3d 16, 21
(1st Cir. 2008) (‘‘Sexual orientation can serve as the
foundation for a claim of persecution, as it is the
basis for inclusion in a particular social group.’’);
Karouni v. Gonzales, 399 F.3d at 1171–72 (reaching
the same conclusion).
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on whether the members of that group are
sufficiently likely to be persecuted that one
could say that they are persecuted ‘‘on
account of’’ their membership. 8 U.S.C.
1101(a)(42)(A). It may well be that only
certain women—say, those who protest
inequities—suffer harm severe enough to be
considered persecution. The issue then
becomes whether the protesting women
constitute a social group.

Niang, 422 F.3d at 1199. One
commenter expressed a belief that the
Departments’ choice of language to cite
in Niang was designed to deceive the
public and to reduce the notice and
comment burden.
Commenters asserted that the
inclusion of gender conflicts with the
international obligations and
international norms of the United
States. For example, a commenter noted
that the UNHCR, which oversees the
Refugee Convention, has confirmed that
people fleeing persecution based on
gender, gender-identity, and sexual
orientation do qualify for asylum under
the Convention’s definition of a refugee.
In regards to numerosity, the commenter
pointed to UNHCR guidance which
explained, ‘‘[t]he size of the group has
sometimes been used as a basis for
refusing to recognize ‘women’ generally
as a particular social group. This
argument has no basis in fact or reason,
as the other grounds are not bound by
this question of size.’’ Commenters
stated that because the inclusion of
gender would exclude meritorious
claims for relief, the rule against genderbased asylum claims would violate the
government’s duty of non-refoulement
as codified in statutory withholding of
removal at section 241(b)(3)(A), 8 U.S.C.
1231(b)(3)(A). Commenters stated that
the rule against gender-based asylum
would aid and abet violations of the law
of nations in contravention of the Alien
Tort Claims Act (‘‘ATCA’’) because
there is a specific and universal
obligation to prevent domestic violence
and other violence against women in
international law.
One commenter argued that it is
improper to disfavor gender-based
claims in the nexus section. In support
of that position, the commenter asserted
that to support a general bar on genderbased claims within the nexus analysis,
the agencies would need to show that
gender is not generally a central reason
for persecution throughout the world,
and further, the proposed regulation
changes do nothing to establish any
empirical claims about causation.
Commenters also expressed concern
that the amendment would prevent
adjudicators from evaluating claims on
a case-by-case basis.
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Another commenter noted that levels
of gender-based violence have risen
during the coronavirus pandemic and
stated that, as a result, it is not
appropriate for the Departments to take
action to restrict asylum claims based
on gender.
A commenter requested that the
Departments not eliminate one of the
few protections for gender-based
violence.
Another commenter noted the
Department of State’s work to reduce
and eliminate gender-based violence,
including emphasizing in the refugee
protection context that the
‘‘empowerment and protection of
women and girls has been a central part
of U.S. foreign policy and national
security’’ and that ‘‘gender-based
violence[ ] is a critical issue’’ that is
‘‘intricately linked to’’ the Department’s
strategic goals.
Finally, a commenter made numerous
unsupported claims, including that the
inclusion of gender violates the
constitutional guarantee of equal
protection; that the inclusion of gender
in the laundry list is contrary to the
evidence; and that the NPRM’s failure to
include a rationale for listing gender as
failing the nexus requirement is,
without more, sufficient to render that
inclusion arbitrary.
Response: Regarding commenters’
concerns that gender and ‘‘private
criminal acts’’ would no longer be
recognized as a viable claim, the
Departments again note that the rule,
after listing the eight situations that will
generally not result in favorable
adjudication, also notes that in rare
circumstances, given the fact-specific
nature of such determinations, such
facts could be the basis for finding
nexus. Although the nexus requirement
for an asylum claim requires scrutiny
when an asserted particular social group
encompasses ‘‘millions’’ of individuals,
Matter of A–C–A–A–, 28 I&N Dec. 92,
the rule does not categorically bar all
gender-based asylum claims contrary to
the assertions of commenters. In other
words, the rule does not completely
prohibit applications with a nexus
related to issues of gender from being
granted, and the inclusion of gender in
the list of circumstances that generally
does not constitute harm on account of
a protected ground does not conflict
with the requirement that adjudicators
consider each application on a case-bycase basis. Further, a purpose for the
amendments was to allow for increased
clarity and more uniform adjudication
than the prior scheme which was
shaped through case law. Thus, the
Departments do not believe that the
inclusion of gender in the listed

VerDate Sep<11>2014

00:59 Dec 11, 2020

Jkt 253001

situations generally resulting in
unfavorable adjudication is cruel, novel,
capricious, or contrary to congressional
intent.
The Departments acknowledge
commenters’ discussion of a wide range
of case law involving issues
surrounding gender and applications for
asylum or for statutory withholding of
removal. To the extent that the
Departments’ inclusion of ‘‘gender’’ as
an example of a nexus basis that
generally will not support a favorable
adjudication conflicts with the provided
case law, the Departments reiterate the
discussion in Section II.C.4.3 of this
preamble regarding Brand X. The
Departments invoke their authority to
interpret the ambiguities in the Act,
including what constitutes harm on
account of a protected ground, outside
the bounds of any prior judicial
constructions. See Brand X, 545 U.S. at
982 (explaining that agencies are not
bound by prior judicial interpretations
of ambiguous statutory interpretations
because there is a presumption that
Congress left statutory ambiguity for the
agencies to resolve).
Regarding commenters’ specific
objections to the Departments’ use of
Niang, the Departments agree that the
section following the quote in the
NPRM stated that the issue surrounding
gender is the nexus determination. This
does not undermine, but enhances, the
inclusion of gender in the listed
circumstances that, without more, will
not generally result in favorable
adjudication based on nexus. Niang
goes on to place more limits on a
specific gender-based particular social
group: ‘‘It may well be that only certain
women—say, those who protest
inequities—suffer harm severe enough
to be considered persecution. The issue
then becomes whether the protesting
women constitute a social group.’’
Niang, 422 F.3d at 1200. This tracks
with the rule: Harm on account of
gender alone will generally result in
unfavorable adjudication.
Another commenter pointed to the
UNHCR’s approach toward gender and
numerosity. While the Departments
appreciate the comment, they note that
they are not bound by the UNHCR, and
commenters’ reliance on guidance from
UNHCR is misplaced. UNHCR’s
interpretations of or recommendations
regarding the Refugee Convention and
Protocol, such as set forth in the
UNHCR Handbook, are ‘‘not binding on
the Attorney General, the BIA, or United
States courts.’’ INS v. Aguirre-Aguirre,
526 U.S. at 427. ‘‘Indeed, the Handbook
itself disclaims such force, explaining
that ‘the determination of refugee status
under the 1951 Convention and the
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1967 Protocol . . . is incumbent upon
the Contracting State in whose territory
the refugee finds himself.’ ’’ Id. at 427–
28. Further, to the extent such guidance
‘‘may be a useful interpretative aid,’’ id.
at 427, it would apply only to statutory
withholding of removal, which is the
protection that implements Article 33 of
the Convention, cf. R–S–C– v. Sessions,
869 F.3d 1176, 1188, n.11 (10th Cir.
2017) (explaining that ‘‘the Refugee
Convention’s non-refoulement
principle—which prohibits the
deportation of aliens to countries where
the alien will experience persecution—
is given full effect by the Attorney
General’s withholding-only rule’’). In
the withholding of removal context, the
Departments disagree with commenters
that the rule will violate the United
States’ non-refoulement obligations
because such claims are not, without
more, meritorious.
In addition, the Departments note that
commenters asserted that violating a socalled ‘‘specific and universal obligation
to prevent domestic violence and other
violence against women’’ was a viable
claim under the ATCA. The
Departments further note, however, that
the ‘‘aiding and abetting’’ violations of
the law of nations is not currently
recognized as within the scope of the
ATCA. Doe v. Nestle, S.A., 929 F.3d 623
(9th Cir. 2019), cert. granted sub nom.
Nestle USA, Inc. v. Doe I, No. 19–416,
2020 WL 3578678 (July 2, 2020), and
cert. granted sub nom. Cargill, Inc. v.
Doe I, No. 19–453, 2020 WL 3578679
(July 2, 2020). Moreover, the
commenters failed to demonstrate that
such a claim would ‘‘rest on a norm of
international character accepted by the
civilized world and defined with a
specificity comparable to the features of
the 18th-century paradigms,’’ such as
violation of safe conducts, infringement
of the rights of ambassadors, or piracy,
that the Court has recognized. Sosa v.
Alvarez-Machain, 542 U.S. 692, 724–25
(2004).
Much of the commenters’ concern
regarding the inclusion of gender arises
from a misunderstanding of the
complexity of particular social groups
and the role of mixed-motive analysis.
The Departments explain that the
inclusion of gender indicates that,
generally, a claim based on gender,
without additional evidence, will not be
favorably adjudicated in regards to the
nexus claim. However, it does not read,
nor should it be interpreted to mean,
that the inclusion of gender in the claim
is fatal. Rather, a claim based on gender
alone will generally be insufficient. As
to the role of mixed motive analysis, the
text of the NPRM acknowledges mixed
motive claims by quoting the REAL ID
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Act of 2005 that defined the nexus
element as requiring that one of the five
protected grounds be ‘‘at least one
central reason for persecuting the
applicant.’’ 85 FR at 36281. Further, the
NPRM explicitly detailed that it was
providing guidance on what would not
be considered one of the five protected
grounds; the NPRM did not state, nor
was it meant to be construed, that it
precluded mixed motive analysis if the
situation involved one of the five
protected grounds in addition to a
situation on the list that was not
adjudicated to be a protected ground.56
56 The Departments note that gender was not
included among other broad categories, such as race
or nationality, as a basis for refugee status in either
the 1951 Refugee Convention or the 1980 Refugee
Act. Further, no precedential decision has
unequivocally recognized gender, standing alone, as
a basis for asylum. See, e.g., Fisher v. INS, 79 F.3d
955, 963 (9th Cir. 1996) (en banc) (‘‘Persecution on
account of sex is not included as a category
allowing relief under section 101(a)(42)(A) of the
Act.’’). The Departments further note that gender
has frequently been analyzed by circuit courts in
the context of the definition of a particular social
group, rather than under the rubric of nexus, though
the courts themselves are in disagreement over the
issue. See Matter of A–C–A–A–, 28 I&N at 91
(‘‘Although I do not decide the matter in this case,
I note that there has been disagreement among the
courts of appeals about whether gender-based
groups may constitute a particular social group
within the meaning of the INA.’’). At least three
circuits have concluded that gender is too broad or
sweeping to constitute a particular social group
itself. See Gomez v. INS, 947 F.2d 660, 664 (2d Cir.
1991) (‘‘Like the traits which distinguish the other
four enumerated categories-race, religion,
nationality and political opinion-the attributes of a
particular social group must be recognizable and
discrete. Possession of broadly-based characteristics
such as youth and gender will not by itself endow
individuals with membership in a particular
group.’’), Safaie v. INS, 25 F.3d 636, 640 (8th Cir.
1994) (‘‘We believe this category is overbroad,
because no factfinder could reasonably conclude
that all Iranian women had a well-founded fear of
persecution based solely on their gender.’’); Da
Silva v. U.S. Att’y Gen., 459 F. App’x 838, 841 (11th
Cir. 2012) (‘‘The BIA determined that ‘women’ was
too broad to constitute a particular social group. We
agree that such a group is too numerous and
broadly defined to be considered a ‘social group’
under the INA.’’). Another circuit has quoted the
language in Gomez approvingly. Lukwago v.
Ashcroft, 329 F.3d 157, 172 (3d Cir. 2003). Still
another has rejected ‘‘generalized sweeping
classifications for asylum,’’ while noting that the
Board ‘‘has never held that an entire gender can
constitute a social group under the INA.’’ Rreshpja
v. Gonzales, 420 F.3d 551, 555 (6th Cir. 2005). One
circuit has intimated that gender alone could suffice
to constitute a particular social group, though it
remanded the case to the Board to address that
issue in the first instance. Perdomo, 611 F.3d at
667; but see Rreshpja, 420 F.3d at 555 (‘‘We do not
necessarily agree with the Ninth Circuit’s
determination that virtually all of the women in
Somalia are entitled to asylum in the United
States.’’). Further, although gender is generally
regarded as an immutable characteristic, see e.g.,
Kauzonaite v. Holder, 351 F. App’x 529, 531 (2d
Cir. 2009) (‘‘However, although gender is an
immutable characteristic. . . gender alone is
insufficient to identify a particular social group.’’),
modern notions of gender fluidity may raise
questions about that assumption in individual
cases. Cf, e.g., Bostock v. Clayton, 140 S.Ct. 1731,
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The Departments disagree with
commenters that the rule must show
that gender is not the cause of harm
around the world in order to include
gender in the list of circumstances that
generally does not constitute harm on
account of a protected ground. Indeed,
these comments miss the purpose of this
discussion in the rule. The Departments
do not make any statement about the
question or prevalence of gender-based
harm in other countries, but instead the
point is that such harm is not on
account of a protected ground and
accordingly generally fails to support a
valid claim to asylum or to statutory
withholding of removal. As noted
elsewhere, asylum is not designed to
provide relief from all manners of harm
that may befall a person. See, e.g.,
Gjetani, 968 F.3d at 397–98.
The Departments further disagree
with commenters’ statements that the
inclusion of gender violates the
constitutional guarantee of equal
protection. The rule does not provide
any benefits or discriminate on the basis
of one gender over another.
Other commenters noted the severe
problem of gender-based violence,
especially in the global coronavirus
pandemic, and the extensive work the
Department of State is undertaking to
reduce and eliminate gender-based
violence. The Departments agree with
commenters regarding the severity of
the problem and the good work being
done across the Federal government to
address the problem. As previously
mentioned, however, the narrow asylum
statutes are not drafted to provide
redress for every problem. The
Departments must act within the legal
framework set out by Congress.
4.5. Evidence Based on Stereotypes
Comment: Commenters expressed
numerous reservations and
disagreements with the Departments’
regulation regarding the admissibility of
evidence based on or promoting
stereotypes to support the basis of an
1779 & n.45 (2020) (‘‘while the Court does not
define what it means by a transgender person, the
term may apply to individuals who are ‘gender
fluid,’ that is, individuals whose gender identity is
mixed or changes over time.’’ (Alito, J. dissenting)).
Further, because every alien has a gender of some
classification, gender may not carry sufficient
particularity to warrant classification as a particular
social group. Cf. Matter of L–E–A-, 27 I&N Dec. at
593 (‘‘Further, as almost every alien is a member of
a family of some kind, categorically recognizing
families as particular social groups would render
virtually every alien a member of a particular social
group. There is no evidence that Congress intended
the term ‘particular social group’ to cast so wide a
net.’’). In short, although the rule considers gender
under the category of nexus, it may also be
appropriately considered under the definition of
‘‘particular social group’’ as well, as the lists under
both definitions are nonexhaustive.
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applicant’s fear of harm. 8 CFR 208.1(g),
1208.1(g).
Some commenters alleged that the
NPRM created a vague new evidentiary
bar. Other commenters opined that the
provision excludes necessary and
critical evidence; some alleged that the
NPRM was ‘‘part of [the Departments’]
efforts to make it harder for asylum
seekers to present their cases,’’
including claims based on particular
social groups. Commenters also worried
that the changes would unfairly
advantage the government and violate
due process. Other commenters
expressed concern that the amendments
would place a larger burden on
adjudicators as they would be presented
with difficult and time-consuming
factual and legal issues. Regarding wellfounded fear, a commenter alleged that
the distinction between widespread,
systemic laws or policies—evidence
used to support a well-founded fear of
persecution—and cultural stereotypes is
so narrow that it will result in a
‘‘quagmire of confusion’’ and ‘‘countless
hours and resources of litigation.’’
Other commenters claimed that
cultural stereotypes were necessary for
well-founded fear of persecution claims
and were utilized in country condition
reports. For example, a commenter
argued that the Department of State’s
country reports contain cultural
stereotypes. As evidence of this claim,
the commenter included three quotes
from the Human Rights Report for
Guatemala: ‘‘[a] culture of indifference
to detainee rights put the welfare of
detainees at risk’’; ‘‘[t]raditional and
cultural practices, in addition to
discrimination and institutional bias,
however, limited the political
participation of women and members of
indigenous groups’’; and ‘‘[i]ndigenous
communities were underrepresented in
national politics and remained largely
outside the political, economic, social,
and cultural mainstream.’’ Further, the
commenter asserted that this was
evidence that ‘‘it would be impossible to
discuss conditions in any country
without discussing its culture and
without engaging in at least some
stereotyping.’’ The commenter
extrapolated this onto several other
elements of an asylum claim, including
a subjectively genuine and objectively
reasonable fear of harm and a socially
distinct, particular social group.
A commenter opined that this
provision was evidence that the
Departments ‘‘fail[ed] to engage in
reasoned decision making’’; the
commenter continued by claiming that
the NPRM ‘‘raises doubts about whether
the agency appreciates the scope of its
discretion or exercised that discretion in
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a reasonable manner.’’ Dep’t of
Homeland Sec. v. Regents of the Univ.
of Cal., 140 S. Ct. 1891, 1905 (2020)
(quoting Michigan v. EPA, 576 U.S. 743,
750 (2015) (internal quotation marks
omitted)).57 Finally, commenters
asserted that the provision’s purported
application only to aliens and not to
DHS represented an unfair asymmetry
because there was no prohibition of
DHS filing evidence promoting
stereotypes in opposition to asylum
applications.
Response: The Departments reject the
characterization of the rule regarding
admissibility of evidence based on
stereotypes as a new evidentiary bar.
Numerous courts, and the BIA, have
made clear that the Federal rules of
evidence do not apply in immigration
proceedings, but the evidence must be
probative and its admission may not be
fundamentally unfair. See, e.g.,
Rosendo-Ramirez v. INS, 32 F.3d 1085,
1088 (7th Cir. 1994); Baliza v. INS, 709
F.2d 1231, 1233 (9th Cir. 1983);
Tashnizi v. INS, 585 F.2d 781, 782–83
(5th Cir. 1978); Trias-Hernandez v. INS,
528 F.2d 366, 369 (9th Cir. 1975);
Marlowe v. INS, 457 F.2d 1314, 1315
(9th Cir. 1972); Matter of Toro, 17 I&N
Dec. 340, 343 (BIA 1980); Matter of Lam,
14 I&N Dec. 168, 170 (BIA 1972). As the
rule makes clear, ‘‘conclusory assertions
of countrywide negative cultural
stereotypes’’ are not probative of any of
the eligibility grounds for asylum.
Matter of A–B–, 27 I&N Dec. at 336 n.9.
For example, in Matter of A–B–, the
Attorney General determined that the
evidence submitted in Matter of A–R–C–
G–, 26 I&N Dec. 388 (BIA 2014), ‘‘an
unsourced partial quotation from a news
article eight years earlier,’’ was not
appropriate evidence to support the
‘‘broad charge’’ that Guatemala had a
‘‘ ‘culture of machismo and family
violence.’ ’’ Matter of A–B–, 27 I&N Dec.
at 336 n.9 (quoting Matter of A–R–C–G–
, 26 I&N Dec. at 394). Similarly, the rule
establishes that such unsupported
stereotypes are not admissible as
probative evidence. 85 FR at 36282
(‘‘pernicious cultural stereotypes have
no place in the adjudication of
applications for asylum and statutory
withholding of removal, regardless of
the basis of the claim’’); see also Matter
of A–C–A–A–, 28 I&N Dec. at 91 n.4
(‘‘Furthermore, the Board should
remember on remand that ‘conclusory
assertions of countrywide negative
cultural stereotypes . . . neither
contribute to an analysis of the
particularity requirement nor constitute
57 The Departments respond to allegations of
failure to engage in reasoned decision making
below in section II.C.6.2.
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appropriate evidence to support such
asylum determinations.’ ’’ (quoting
Matter of A–B–, 27 I&N Dec. at 336 n.9)).
Reliance on stereotypes about a
country, race, religion, nationality, or
gender is inconsistent with the
individualized consideration asylum
claims require. Further, by definition,
stereotypes are not subject to
verification and have little intrinsic
probative value; to the contrary, they
frequently undermine credibility
considerations that are important to an
asylum claim. Cf. Thomas v. Eastman
Kodak Co., 183 F.3d 38, 61 (1st Cir.
1999) (‘‘The concept of ‘stereotyping’
includes not only simple beliefs such as
‘women are not aggressive’ but also a
host of more subtle cognitive
phenomena which can skew
perceptions and judgments.’’). Instead,
they reflect ‘‘a frame of mind resulting
from irrational or uncritical analysis.’’
Nguyen v. INS, 533 U.S. 53, 68 (2001).
Thus, even ‘‘benevolent’’ stereotypes are
generally disfavored in law. Cf.
International Union, United Auto.,
Aerospace & Agric. Implement Workers
of Am. v. Johnson Controls, 499 U.S.
187, 199–200 (1991) (stating, in rejecting
employer policy related to female
fertility due to potential exposure to
fetal hazards, that the ‘‘beneficence of
an employer’s purpose does not
undermine the conclusion that an
explicit gender-based policy is sex
discrimination’’). In short, stereotypes
about another individual or country
have little place in American law as
evidence supporting any type of claim.
See United States v. Bahena-Cardenas,
411 F.3d 1067, 1078 (9th Cir. 2005)
(‘‘Refusing to allow expert testimony
that would encourage or require jurors
to rely on cultural stereotypes is not an
abuse of discretion.’’).
To be sure, asylum claims are
generally rooted in hearsay, frequently
cannot be confronted or rebutted, and
are typically uncorroborated except by
other hearsay evidence. See, e.g., Angov,
788 F.3d at 901 (‘‘ ‘The specific facts
supporting a petitioner’s asylum
claim—when, where, why and by whom
he was allegedly persecuted—are
peculiarly within the petitioner’s grasp.
By definition, they will have happened
at some time in the past—often many
years ago—in a foreign country. In order
for the [DHS] to present evidence
‘‘refuting or in any way contradicting’’
petitioner’s testimony, it would have to
conduct a costly and often fruitless
investigation abroad, trying to prove a
negative—that the incidents petitioner
alleges did not happen.’ ’’ (quoting
Abovian v. INS, 257 F.3d 971, 976 (9th
Cir. 2001) (Kozinski, J., dissenting from
denial of pet’n for reh’g en banc)));
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Mitondo v. Mukasey, 523 F.3d 784, 788
(7th Cir. 2008) (‘‘Most claims of
persecution can be neither confirmed
nor refuted by documentary evidence.
Even when it is certain that a particular
incident occurred, there may be doubt
about whether a given alien was among
the victims. Then the alien’s oral
narration must stand or fall on its own
terms. Yet many aliens, who want to
remain in the United States for
economic or social reasons unrelated to
persecution, try to deceive immigration
officials.’’). Thus, adjudicators are
certainly seasoned in assessing evidence
that is not subject to verification and has
minimal probative value in the context
of asylum claims.
Nevertheless, the Departments believe
that the harms associated with the use
of evidence rooted in stereotypes far
outweigh what little, if any, probative
value such evidence may have in an
asylum claim. Accordingly, the rule
does not represent a wholly new
evidentiary bar per se, but rather a
codification of the point that such
stereotypes will not meet the existing
admissibility standards because they are
inherently not probative. Contrary to
commenters’ suggestions, such evidence
should not be necessary to an asylum
application. Even if such stereotypes
were admitted into evidence, they
would be given little to no weight for
the reasons stated above. Further, to the
extent that an applicant’s claim is
supported only by the applicant’s
personal stereotypes about a country or
the alleged persecutor, that claim is
likely unmeritorious in the first
instance.
Further, the Departments disagree
with commenter assertions that the term
‘‘cultural stereotypes’’ is vague. As
alluded to above, the concept of
stereotyping is well-established in
American jurisprudence, and legal
questions regarding stereotypes,
especially stereotypes about foreign
countries, arise in a variety of settings.
See, e.g., United States v. Ramirez, 383
F.Supp.2d 1179, 1180 (D. Neb. 2005)
(collecting cases excluding testimony
based on cultural stereotypes of
different foreign countries); United
States v. Velasquez, No. CR 08–0730
WHA, 2011 WL 5573243, at *3 (N.D.
Cal. 2011) (not permitting a ‘‘cultural
defense’’ expert witness to testify ‘‘as
his opinions are based on cultural
stereotypes and generalizations that
have no probative value in this case’’
and permitting a ‘‘mental condition
expert’’ to testify on the condition that
he ‘‘refrain from offering testimony
based on stereotypes and/or
generalizations of Guatemalan, Mayan,
Mam or any other culture’’); see also
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Bahena-Cardenas, 411 F.3d at 1078
(‘‘Refusing to allow expert testimony
that would encourage or require jurors
to rely on cultural stereotypes is not an
abuse of discretion.’’). Moreover,
existing Department policies forbid the
use of generalized stereotypes in law
enforcement activities. See U.S. Dep’t of
Justice, Guidance for Federal Law
Enforcement Agencies Regarding the
Use of Race, Ethnicity, Gender, National
Origin, Religion, Sexual Orientation, or
Gender Identity 4 (2014) (‘‘Reliance
upon generalized stereotypes involving
the listed characteristics is absolutely
forbidden.’’), https://www.justice.gov/
sites/default/files/ag/pages/
attachments/2014/12/08/use-of-racepolicy.pdf. Thus, the Departments do
not believe that adjudicators will have
difficulty understanding the rule’s
reference to ‘‘cultural stereotypes.’’
The Departments also disagree with
commenter assertions that it will be
difficult to distinguish between
widespread, systemic laws or policies—
a form of accepted evidence to establish
a well-founded fear—and cultural
stereotypes. The Departments are
seeking to bar admissibility of nonprobative evidence of the kind
described in Matter of A–B–, broad
cultural stereotypes that have no place
in an impartial adjudication. Evidence
of systemic laws or policies is more
probative and concrete than
unsupported assertions of reductive
cultural stereotypes. For example, bald
statements that a country, as a whole,
has a particular cultural trait that causes
certain members of that country to
engage in persecution is evidence that
has no place in an adjudication. In
contrast, evidence that a country’s
leader has instituted a program to carry
out systematic persecution against
certain groups would be highly
probative evidence. General assertions
of cultural stereotypes are inherently
conclusory, reductive, and unhelpful to
the adjudicator or trier of fact—in
addition to being harmful in and of
themselves—and should not be
admissible.
In support of the claim that cultural
stereotypes are necessary for many
asylum claims, one commenter
presented three excerpts from a
Department of State Human Rights
Report on Guatemala. The Departments
appreciate the commenter’s examples,
but they do not reflect assertions of
pernicious cultural stereotypes
described in this rulemaking.
The first alleged stereotype was that
‘‘[a] culture of indifference to detainee
rights put the welfare of detainees at
risk.’’ However, the report goes on to
state: ‘‘On August 22, Ronald Estuardo
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Fuentes Cabrera was held in
confinement while awaiting trial for
personal injury charges after a car
accident. Fuentes died from internal
thoracic injury hours before his
scheduled trial and without having
received a medical exam, while his wife
and the passenger of the other vehicle
were taken for medical care.’’ U.S. Dep’t
of State, 2019 Country Reports on
Human Rights Practices: Guatemala 6
(2019), https://www.state.gov/reports/
2019-country-reports-on-human-rightspractices/guatemala. Further, the report
nowhere alleges that Guatemalans are
indifferent to detainee rights because of
some cultural trait peculiar to
Guatemalans. Thus, not only do these
statements not promote any particular
cultural stereotype about Guatemalans
based on race, religion, nationality,
gender or similar characteristic, but they
are supported by some facts. In short,
this statement reflects verifiable facts,
not a stereotype.
The second alleged stereotype was
that ‘‘[t]raditional and cultural practices,
in addition to discrimination and
institutional bias, . . . limited the
political participation of women and
members of indigenous groups.’’ Once
again, the report went on to detail the
low numbers of women and indigenous
people in the government to support its
conclusion. Id. at 12–13. Elsewhere in
the report, the State Department
included specific information about
sexual harassment: ‘‘No single law,
including laws against sexual violence,
deals directly with sexual harassment,
although several laws refer to it. Human
rights organizations reported sexual
harassment was widespread.’’ Id. at 17.
Similarly, the report contained specific
information about discrimination:
‘‘Although the law establishes the
principle of gender equality and
criminalizes discrimination, women,
and particularly indigenous women,
faced discrimination and were less
likely to hold management positions.’’
Id. The Departments do not see how this
broad statement suggests a stereotype
about an alleged persecutor for purposes
of supporting an asylum claim such that
it would fall within the ambit of the
rule. Moreover, it is, again, based on
evidence rather than a stereotype.
The final alleged stereotype contained
in the report was that ‘‘[i]ndigenous
communities were underrepresented in
national politics and remained largely
outside the political, economic, social,
and cultural mainstream.’’ This quote
was also followed by supporting
statements, including details regarding
indigenous leaders who were killed. Id.
at 20–21. Again, the Departments do not
see how this broad statement suggests a
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stereotype such that it would fall under
the rule. Further, it does not suggest that
indigenous individuals possess some
inherent trait—as opposed to larger
structural factors in the country—that
causes them to be underrepresented in
national politics. Thus, it is also based
on evidence rather than a stereotype.
Other commenters expressed concern
that this portion of the rule would place
a larger burden on adjudicators. The
Departments appreciate both the
comment and the underlying concern.
But, as noted above, adjudicators at both
Departments are experienced in
assessing evidence of little-to-no
probative value, and immigration judges
at DOJ are already experienced at ruling
on evidentiary objections as a matter of
course in immigration proceedings.
Thus, the Departments do not believe
that this portion of the rule will increase
any burden beyond what adjudicators
already face. The definition of ‘‘cultural
stereotypes’’ is straightforward; the
Departments have confidence that
adjudicators will be able to apply such
a definition in a timely and fair manner.
Nevertheless, in response to some of the
apparent confusion by some
commenters, the Departments have
modified the language in the final rule
to make it clearer. The change does not
reflect a substantive modification from
what was intended in the NPRM.
The Departments reject the
commenters’ assertions that this rule
was passed with bad intent. One aim of
this rule is to allow a more expeditious
adjudication of meritorious asylum
claims so that applicants do not have to
wait a lengthy amount of time before
receiving relief. The Departments agree
with the commenter who stated that
many asylum applications require at
least some discussion of the culture of
the country to which the applicant fears
return. However, the Departments
disagree with the commenter’s
assertions that some level of
stereotyping would be helpful to the
applicant’s claim. Stereotypes are
inherently unsupported generalizations.
Such conclusory statements are not
probative and can indeed be harmful, as
discussed above.
Further, the Departments disagree
with the commenter who asserted that
the rule would disadvantage the
applicant and violate due process. As
discussed above, an applicant’s inability
to submit nonprobative evidence neither
disadvantages the applicant nor violates
due process.
Finally, in response to commenters’
concerns about the perceived
asymmetry of the rule, the Departments
note that DHS is already bound by
policy to treat stakeholders, including
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aliens, in a non-discriminatory manner.
DHS therefore may not rely on
stereotype evidence to oppose an
asylum application. See U.S.
Immigration and Customs Enforcement,
Office of Diversity and Civil Rights,
https://www.ice.gov/leadership/dcr (‘‘It
is U.S. Immigration and Customs
Enforcement’s (ICE) policy to ensure
that employees, applicants for
employment and all stake holders are
treated in a non-discriminatory manner
in compliance with established laws,
regulations and Executive Orders.’’); cf.
Doe v. Att’y Gen., 956 F.3d 135, 155
n.10 (3d Cir. 2020) (‘‘The applicant’s
specific sexual practices are not relevant
to the claim for asylum or refugee status.
Therefore, asking questions about ‘what
he or she does in bed’ is never
appropriate.’’ (quoting USCIS, RAIO
Directorate—Officer Training: Guidance
for Adjudicating Lesbian, Gay, Bisexual,
Transgender, and Intersex (LGBTI)
Refugee and Asylum Claims 34 (Dec. 28,
2011))). Further, although Federal case
law is clear that stereotypes have no
place as a basis to deny asylum
applications, e.g., Doe, 956 F.3d at 155
n.10 (collecting cases), there is no
similar Federal case law regarding the
use of stereotypes as a basis for granting
asylum applications, and the issue of
the reliance on stereotypes to support an
asylum application has arisen only
recently, Matter of A–B–, 27 I&N Dec. at
336 n. 9. Consequently, as both
immigration judges and DHS are already
bound by policy, if not also law, not to
rely on stereotypes as a basis to oppose
or deny an asylum application, the rule
does not create any asymmetry
regarding evidence of stereotypes. To
the contrary, it corrects an existing
asymmetry to ensure that asylum
applications are not granted based on
inappropriate evidence of stereotypes.
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4.6. Internal Relocation
Comment: Commenters generally
expressed concern that the NPRM
would create a standard for the
analyzing the reasonableness of internal
relocation that almost no applicant for
asylum, withholding of removal, or
protection under the CAT regulations
would be able to meet.58
Commenters expressed several
concerns with the proposed list of
factors pertaining to the internal
58 The Departments note that consideration of
internal relocation in the context of an application
for withholding of removal under the CAT
regulations is different than the consideration of
internal relocation in the context of an application
for asylum and statutory withholding of removal.
Compare, e.g., 8 CFR 1208.13(b)(3), 1208.16(b)(3)
(assessing the reasonableness of internal relocation),
with 1208.16(c)(3)(ii) (assessing internal relocation
without reference to reasonableness).
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relocation analysis in proposed 8 CFR
208.13(b)(3) and 1208.13(b)(3). First,
commenters expressed concern that the
list places too much weight on the
identity and reach of the persecutor, and
that it lacks factors pertaining to the
asylum seeker and factors unrelated to
the asylum application (such as country
conditions).
Second, commenters asserted that the
proposed list inappropriately implies
that asylum seekers coming from large
countries or who are subjected to
persecution from a single source can
reasonably relocate internally. Some
commenters argued that persecution
does not end at the limits of political
jurisdictions and that persecutors could
have contacts throughout a country or
region. One commenter noted that
UNHCR guidance does not require an
asylum seeker to prove that his or her
entire home country is unsafe before
seeking asylum. Similarly, one
commenter expressed concern with the
proposed definition of the term
‘‘safety,’’ arguing that there has been no
judicial disagreement or confusion
pertaining to the current regulation and
that the proposed definition would limit
adjudicators’ ability to perform case-bycase analyses.
Third, commenters argued that the
proposed rule inappropriately focuses
on an asylum seeker’s ability to travel to
the United States. Commenters noted a
lack of jurisprudence discussing ability
to travel and alleged that since asylum
seekers had to first travel to the United
States to make a claim, the factor would
lead to the denial of most applications.
Fourth, commenters similarly
expressed concern that the proposed
rule would eliminate the reasonableness
analysis, thus forcing adjudicators to
ignore the overall context of an asylum
applicant’s plight. One commenter
argued that many cases have been sent
to the BIA from Federal courts so that
adjudicators could apply the current
reasonableness test to internal
relocation determinations.
Finally, commenters took issue with
the NPRM’s assertion that 8 CFR
208.13(b) and 1208.13(b) include
‘‘unhelpful’’ language that undermines
the need for the entire section.
Commenters noted that Federal courts
and the BIA have almost unanimously
endorsed the current language and have
not raised such concerns.
Commenters also expressed concern
with the proposed regulation’s change
to the burden of proof for asylum
seekers who establish they were
subjected to past persecution by a nongovernmental entity. Commenters
argued that, contrary to the NPRM’s
assertion, the current regulations are
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preferable. Specifically, increasing the
burden would be inappropriate,
commenters argued, because asylum
seekers would have already established
past persecution and that the
government is unable or unwilling to
protect them.
One commenter noted that the
proposed change to the burden of proof
is unnecessary because DHS could offer
information evidencing that internal
relocation is reasonable, and then the
applicant could respond to such
information.
One commenter argued that the
proposed change to the burden of proof
in the case of non-state actors unfairly
targets asylum seekers from Central
American countries and Mexico because
the types of individuals and groups that
would be considered non-state actors
under the proposed rule are commonly
cited persecutors in asylum cases
pertaining to these countries.
Response: To respond to commenters’
concerns that ‘‘almost no applicant . . .
would be able to meet’’ the revised
standard for reasonableness of internal
relocation, the Departments reject that
concern as speculative. The
Departments also reject a commenter’s
allegation that the factors in this section
were ‘‘justifications to deny applications
of bona fide asylum seekers.’’ These
factors are relevant and material to an
alien’s asylum eligibility, as discussed
in further detail below.
The Departments emphasize that the
rule requires adjudicators to consider
‘‘the totality of the relevant
circumstances’’ (as stated in 8 CFR
208.13(b)(3), 1208.13(b)(3) (asylum);
208.16(b)(3), 1208.16(b)(3) (statutory
withholding of removal)) when
determining the reasonableness of
internal relocation. The Departments
note that the proposed list identifies the
‘‘most relevant’’ circumstances for
consideration and provides a
streamlined presentation of those
factors. See 85 FR at 36282. The list of
factors in paragraph (b)(3) is not
exhaustive, however, so the regulatory
amendments do not foreclose
consideration of factors mentioned by
commenters, such as factors related to
the particular asylum seeker or factors
unrelated to the asylum application.
This approach is not a one-size-fits-all
analysis, as one commenter alleged.
Rather, the totality of the relevant
circumstances test allows adjudicators
to consider each case individually.
Relatedly, the Departments disagree
that the list of factors afford inordinate
weight to the identity and reach of the
persecutor or that adjudicators must
make determinations in a vacuum. As a
baseline matter, asylum is a form of
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discretionary relief for which an
applicant must demonstrate to the
Secretary or Attorney General that he or
she, inter alia, is a refugee as defined in
section 101(a)(42) of the Act, 8 U.S.C.
1101(a)(42), and warrants a favorable
exercise of discretion. INA 208(b)(1)(A),
8 U.S.C. 1158(b)(1)(A); CardozaFonseca, 480 U.S. at 428 n.5; 8 CFR
208.14(a), (b), 1208.14(a), (b). To
determine whether the applicant is a
refugee under section 101(a)(42) of the
Act, 8 U.S.C. 1101(a)(42), the
Departments assess the applicant’s ‘‘fear
of persecution,’’ which includes
whether the applicant could relocate to
avoid future persecution and whether it
would be reasonable to do so. See
Melkonian v. Ashcroft, 320 F.3d 1061,
1069 (9th Cir. 2003) (requiring a finding
that an alien could relocate to avoid
persecution and that it ‘‘must be
reasonable to expect them to do so’’
(citing Cardenas v. INS, 294 F.3d 1062,
1066 (9th Cir. 2002)); see also Singh v.
Ilchert, 63 F.3d 1501, 1511 (9th Cir.
1995) (permitting the Attorney General
to assess an alien’s ability to relocate to
a safer part of the country). The Act
does not require consideration of
internal relocation. See generally INA
208, 8 U.S.C. 1158. Rather, this analysis
was implemented by regulation to
address whether ‘‘an [asylum] applicant
may be able to avoid persecution in a
particular country by relocating to
another area of that country.’’ Asylum
Procedures, 65 FR 76121 (Dec. 6, 2000).
This rule would refine those
regulations, which agencies may do so
long as they give a reasoned explanation
for the change. See, e.g., Encino
Motorcars, LLC v. Navarro, 136 S. Ct.
2117, 2125 (2016) (‘‘Agencies are free to
change their existing policies as long as
they provide a reasoned explanation for
the change.’’ (citing Brand X, 545 U.S.
at 981–82)).
As the Departments explained in the
NPRM, the changes are necessary for
numerous reasons. First, the
Departments believe the ‘‘current
regulations regarding internal relocation
inadequately assess the relevant
considerations.’’ 85 FR at 36282.
Second, the Departments changed the
regulatory burdens of proof because the
Departments determined that the
burdens should generally align with
those ‘‘baseline assessments of whether
types of persecution generally occur
nationwide, while recognizing that
exceptions, such as persecution by local
governments or nationwide
organizations, might overcome these
presumptions.’’ Id. Third, the
Departments made amendments to
facilitate ‘‘ease of administering these
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provisions.’’ Id. The Departments
believe that the rulemaking will better
serve the needs of adjudicators who will
benefit from the addition of factors that
more adequately assess relevant
considerations for internal relocation
and the elimination of less relevant
factors. Despite commenters’
disagreements with the new list of
factors, the Departments believe that the
regulations must clearly and accurately
guide adjudicators in assessing the
reasonableness of internal relocation.
The Departments anticipate that the
new regulations will facilitate more
accurate and timely determinations,
given that adjudicators will spend most
of their time considering the most
relevant factors and less time
considering less relevant factors or
trying to determine whether certain
factors are relevant. This is especially
significant considering the
unprecedented pending caseload and
the need for efficient adjudication. See
EOIR, Adjudication Statistics: Total
Asylum Applications (Oct. 13, 2020),
https://www.justice.gov/eoir/page/file/
1106366/download. Given these
revisions to the regulations, adjudicators
are not left to make determinations ‘‘in
a vacuum,’’ as commenters suggested.
Accordingly, the Departments
determined that the following factors
were most relevant to an adjudicator’s
analysis: ‘‘the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, reach, or
numerosity of the alleged persecutor,
and the applicant’s demonstrated ability
to relocate to the United States in order
to apply for asylum.’’ 8 CFR
208.13(b)(3), 1208.13(b)(3) (asylum);
208.16(b)(3), 1208.16(b)(3) (statutory
withholding of removal). The
Departments do not imply that this list
compels the conclusion that asylum
seekers who come from large countries
or who were subjected to persecution
from a single source can reasonably
relocate internally, as commenters
alleged. Instead, the Departments find
those factors ‘‘most relevant’’ for
adjudicators to consider in determining
whether internal relocation is
reasonable—not that those factors
absolutely indicate that internal
relocation is reasonable. 85 FR at 36282.
Furthermore, as noted above, the listed
relevant factors are not exhaustive and
adjudicators may consider other factors
that may be relevant to a particular case.
As commenters pointed out, the
Departments recognize that persecutors
may not be confined to political
jurisdictions, which is already reflected
in the factor assessing the ‘‘size, reach,
or numerosity of the alleged
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persecutor.’’ 8 CFR 208.13(b)(3),
1208.13(b)(3) (asylum); 208.16(b)(3),
1208.16(b)(3) (statutory withholding of
removal). Moreover, the Departments
disagree with a commenter’s allegation
that the rule redefines safety—neither
the proposed rule nor this final rule
redefines ‘‘safety.’’
The Departments disagree that the
factor assessing the alien’s ability to
travel to the United States is
inappropriate. First, this factor is
considered under the totality of the
circumstances; thus, this factor’s
presence will not automatically result in
one determination or another. The
Departments added this factor so that
adjudicators would fully consider
whether an alien had already traveled a
great distance to relocate to the United
States, and whether the alien’s ability to
do so reflected a similar ability to
relocate within the country from which
the alien is seeking protection. Second,
in contrast to commenters, the
Departments believe that a lack of
jurisprudence on this factor counsels in
favor of including it in the regulation.
Nor do the Departments find the lack of
directly relevant jurisprudence
surprising. Because the current
regulations do not highlight an alien’s
ability to travel to the United States as
one of the most relevant factors, courts
would have had little reason to consider
this factor unless a party raised it. See,
e.g., Garcia-Cruz v. Sessions, 858 F.3d 1,
8–9 (1st Cir. 2017) (remanding the case
to the BIA to consider the
reasonableness factors specifically
provided in the regulations); Khattak,
704 F.3d at 203–04 (same).
Nevertheless, case law has considered
travel-related factors such as an alien’s
return trips or previous relocations. See,
e.g., Ullah v. Barr, No. 18–28912020 WL
6265858, at *1–2 (2d Cir. Oct. 26, 2020)
(holding that country’s lack of
restriction on internal movement or
relocation and alien’s ability to work
and move around the country without
incident supported the BIA’s finding
that the alien could safely relocate to
avoid future persecution); Gambashidze
v. Ashcroft, 381 F.3d 187, 193 (3d Cir.
2004) (considering, in part, that the
alien and his family relocated to a city
that ‘‘is not a great distance’’ from the
city where they faced persecution before
the alien relocated again to the United
States); Belayneh v. I.N.S., 213 F.3d 488,
491 (9th Cir. 2000) (holding that the
alien had not established a reasonable
fear of future persecution in part
because she had ‘‘traveled to the United
States and returned to Ethiopia three
times without incident’’). These cases
provide examples in which courts
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recognized that the ability and
willingness to travel and the distance
traveled are all relevant to the
reasonableness inquiry because they
may indicate the extent to which an
alien is physically or financially able to
travel. In that same vein, the
Departments have determined that an
alien’s ability to travel to the United
States is clearly relevant and
appropriate to the reasonableness
inquiry.
The rule does not eliminate the
reasonableness analysis, as commenters
alleged. First, the heading of each
regulatory section is ‘‘Reasonableness of
internal relocation.’’ 8 CFR 208.13(b)(3),
1208.13(b)(3) (asylum); 208.16(b)(3),
1208.16(b)(3) (statutory withholding of
removal). The heading indicates the
content of the section. What follows is
a list of factors and the requisite
burdens of proof to aid an adjudicator’s
assessment of the reasonableness of
internal relocation. For example, the
regulations state, in the case of a
governmental persecutor, ‘‘it shall be
presumed that internal relocation would
not be reasonable, unless the
Department of Homeland Security
establishes by a preponderance of the
evidence that, under all the
circumstances, it would be reasonable
for the applicant to relocate’’ and, in the
case of a non-governmental persecutor,
‘‘there shall be a presumption that
internal relocation would be reasonable
unless the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.’’ 8
CFR 208.13(b)(3)(ii), (b)(3)(iii),
1208.13(b)(3)(ii), (b)(3)(iii) (emphases
added). The reasonableness inquiry
continues to be an active prong of the
internal relocation assessment. In
addition, under the new regulations,
adjudicators must not disregard other
factors, as commenters alleged; rather,
the regulations instruct adjudicators to
consider ‘‘the totality of the relevant
circumstances.’’ 8 CFR 208.13(b)(3),
1208.13(b)(3). Application of the
previous regulations by courts and the
BIA are irrelevant and unpersuasive as
evidence that the rules cannot be
changed. As previously explained, it is
properly within the Departments’
authority to revise their regulations. See,
e.g., Encino Motorcars, LCC, 136 S. Ct.
at 2125.
The Departments maintain that the
language in the previous regulations
was unhelpful. 85 FR at 36282.
Equivocal phrases in the prior
regulation—that factors ‘‘may, or may
not, be relevant’’—are almost
paradigmatically unhelpful. The
Departments believe the revised
regulations, including review under the
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totality of the circumstances and the
nonexhaustive list of factors provided,
will continue to allow adjudicators to
assess internal relocation on a case-bycase basis.
Although commenters alleged that
Federal courts and the BIA have ‘‘nearly
unanimously endorsed’’ the previous
regulations, the cases referenced in
support of their allegations merely
apply the previous regulations. Judicial
application of regulations cannot be
construed as ‘‘endorsing’’ the
regulations except to the extent that a
court finds the regulations to be a
reasonable interpretation of the statute.
See Chevron, 467 U.S. at 844 (‘‘[A] court
may not substitute its own construction
of a statutory provision for a reasonable
interpretation made by the
administrator of an agency.’’).
Finally, the Departments disagree that
changing the burden of proof is
inappropriate. As explained in the
NPRM, the Departments believe the
realigned burden of proof follows the
‘‘baseline assessments of whether types
of persecution generally occur
nationwide, while recognizing that
exceptions, such as persecution by local
governments or nationwide
organizations, might overcome these
presumptions.’’ 85 FR at 36282.
Contrary to the commenters’ assertion,
when an adjudicator is determining
reasonableness of internal relocation, an
applicant may not have already
established past persecution or that the
government was unable or unwilling to
protect the alien. For example, an
applicant may be claiming a fear of
future persecution pursuant to 8 CFR
208.13(b)(2), 1208.13(b)(2). Although
showing past persecution raised a
rebuttable presumption that internal
relocation would be unreasonable under
the prior regulation, the Departments
have concluded, upon fresh review, that
applying a blanket presumption
independent of the identity of the
persecutor is inconsistent with
assessments of how widespread
persecution is likely to be based on the
identity of the alleged persecutor.
Whereas government or governmentsponsored actors would generally be
expected to have nationwide influence,
a private individual or organization
would not ordinarily have such reach.
Placing the burden on the government
to show that the alien’s fear of future
persecution is not well-founded where
he was previously persecuted by a nongovernmental actor therefore inverts the
usual burden of proof—which lies with
the applicant—without good reason. See
85 FR at 36282 (explaining this
rationale).
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In the final rule, DHS still bears the
burden to demonstrate that the
applicant could relocate to avoid future
persecution and that it would be
reasonable for the applicant to do so in
the case of a governmental persecutor (8
CFR 208.13(b)(3)(ii), 1208.13(b)(3)(ii)
(asylum); 208.16(b)(3)(ii),
1208.16(b)(3)(ii) (statutory withholding
of removal)), and the alien bears the
burden to demonstrate that it would be
reasonable to relocate in the case of a
non-governmental persecutor (8 CFR
208.13(b)(3)(iii), 1208.13(b)(3)(iii)).
These burdens reflect the Departments’
belief that aliens who claim past
persecution by non-state actors should
bear the burden to rebut the
presumption that internal relocation is
reasonable.
The different burdens of proof do not
unfairly target or discriminate against
asylum seekers from Central American
countries and Mexico, as commenters
alleged. The new burden of proof
applies to all asylum seekers, regardless
of the country of origin. The
Departments note that, contrary to the
commenters’ allegations, the examples
of private-actor persecutors provided by
the regulations exist in many countries,
not just Central American countries and
Mexico. See, e.g., Mashiri v. Ashcroft,
383 F.3d 1112, 1115–16 (9th Cir. 2004)
(detailing facts in which a German
citizen of Afghan descent was
persecuted by non-state actors in
Germany, some of whom were part of a
Neo-Nazi mob); Doe v. Att’y Gen. of the
U.S., 956 F.3d 135, 139–40 (3d Cir.
2020) (detailing facts in which a
Ghanaian citizen was persecuted by
family members and neighbors in
Ghana).
4.7. Factors for Consideration in
Discretionary Determinations
Comment: Commenters generally
expressed concern that the Departments
did not provide a sufficient justification
for the proposed changes and did not
consider the practical consequence of
the proposed rule. Commenters
similarly expressed general concerns
that the proposed changes are in conflict
with section 208(a)(1) of the Act, 8
U.S.C. 1158(a)(1), are contrary to case
precedent, are immoral, and would
negatively impact children seeking
asylum. The true purpose of the rule,
some commenters asserted, is to lead to
the denial of virtually all asylum
applications.
Commenters expressed concern that
the Departments seek to depart from the
BIA’s approach in Matter of Pula, 19
I&N Dec. 467 (BIA 1987). One
commenter stated that it was
inappropriate to use language from the
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case to justify the proposed new factors
while also superseding the case’s central
holding. Commenters stated that Matter
of Pula instructs that danger of
persecution should outweigh all but the
most egregious factors. Commenters
similarly stated that Matter of Pula
requires adjudicators to consider the
totality of the circumstances and to not
give any particular factor such
significant weight that it would
outweigh all the others.
Citing East Bay Sanctuary Covenant
v. Barr, 964 F.3d 832 (9th Cir. 2020), one
commenter expressed concern that the
proposed rule conflicts with recent
Federal court precedent that the
creation of ‘‘eligibility bars’’ to asylum
is constrained by statute. The
commenter asserted that as some of the
discretionary factors would require
denial of applications as a matter of
discretion, they are, in actuality,
unlawful eligibility bars.
Commenters stated that the proposed
negative factors that adjudicators would
be required to consider are not related
to the merits of an asylum claim and are
unavoidable in many cases. As a result,
commenters argued, adjudicators would
be required to deny most asylum cases
as a matter of discretion. One
commenter asserted that the
Departments did not consider
alternative policy options, and one
commenter stated that the rule should
be amended to require adjudicators to
consider positive factors in their
discretionary determinations.
Commenters argued that inappropriately
cabining discretion in this way is in
conflict with making asylum
determinations on a case-by-case basis.
Commenters expressed concern that
the only way for applicants to overcome
the presence of nine of the proposed
adverse factors would be to show
‘‘extraordinary circumstances’’ or
‘‘exceptional and extremely unusual
hardship.’’ One commenter stated that a
demonstration of past persecution or a
well-founded fear of future persecution
is ‘‘per se’’ exceptional and extremely
unusual hardship. Therefore, the
commenter argued that by meeting the
legal standard for asylum, applicants
necessarily would meet the proposed
new standard of exceptional and
extremely unusual hardship. The
commenter similarly stated that past
persecution is ‘‘exceptional hardship.’’
Another commenter stated that
application of the ‘‘exceptional and
extremely unusual hardship’’ standard
in exercising discretion for asylum
applications contravenes the INA
because Congress did not expressly
provide for that heightened standard.
Instead, the commenter noted that in
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section 208(b)(1)(A) of the Act, 8 U.S.C.
1158(b)(1)(A), Congress stated that the
Attorney General ‘‘may’’ grant asylum.
The commenter asserted that if Congress
intended the use of a heightened
standard, it would have expressly done
so, as it did in section 240A(b)(1)(D) of
the Act, 8 U.S.C. 1229b(b)(1)(D), for
non-LPR cancellation of removal. The
commenter cited the Supreme Court’s
decision in Cardoza-Fonseca for
support. See 480 U.S. at 432 (‘‘[W]here
Congress includes particular language in
one section of a statute but omits it in
another section of the same Act, it is
generally presumed that Congress acts
intentionally and purposely in the
disparate inclusion or exclusion.’’).
Accordingly, consistent with Matter of
Marin, 16 I&N Dec. 581, 584–85 (BIA
1978), the commenter asserted that the
totality of the circumstances approach
should be applied in the exercise of
discretion for asylum applications.
Commenters disagreed with the
Departments’ position that creating a list
of proposed factors would save
adjudicators time. Specifically,
commenters noted that since a finding
of ‘‘extraordinary circumstances’’ or an
exceptional and extremely unusual
hardship would require a separate
hearing, the proposed factors would not
save time.
Response: The Departments disagree
that they failed to provide sufficient
justification for this proposed change in
the NPRM, evidenced by the three-page
discussion of this section alone. See 85
FR at 36282–85. Nevertheless, the
Departments provide further
explanation in this final rule.
Asylum is a discretionary benefit. INA
208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A)
(providing that the Departments ‘‘may
grant asylum to an alien who has
applied for asylum in accordance with
the requirements and procedures
established by the Secretary of
Homeland Security or the Attorney
General under this section’’ (emphasis
added)); see also Cardoza-Fonseca, 480
U.S. at 443 (‘‘[A]n alien who satisfies
the applicable standard under § 208(a)
does not have a right to remain in the
United States; he or she is simply
eligible for asylum, if the Attorney
General, in his discretion, chooses to
grant it.’’ (emphases in original)).
Accordingly, ‘‘with respect to any form
of relief that is granted in the exercise
of discretion,’’ an alien must satisfy the
eligibility requirements for asylum and
establish that the application ‘‘merits a
favorable exercise of discretion.’’ INA
240(c)(4)(A),8 U.S.C. 1229a(c)(4)(A); see
also Matter of A–B–, 27 I&N Dec. at 345
n.12 (explaining that the ‘‘favorable
exercise of discretion is a discrete
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requirement for the granting of asylum
and should not be presumed or glossed
over solely because an applicant
otherwise meets the burden of proof for
asylum eligibility under the INA’’ and
providing relevant discretionary factors
to consider in the exercise of such
discretion), abrogated on other grounds,
Grace II, 965 F.3d at 897–900.
In its broadest sense, legal discretion
is defined as the ‘‘exercise of judgment
by a judge or court based on what is fair
under the circumstances and guided by
the rules and principles of law; a court’s
power to act or not act when a litigant
is not entitled to demand the act as a
matter of right.’’ Discretion, Black’s Law
Dictionary (11th ed. 2019); see also
Discretion, Merriam-Webster (last
updated July 6, 2020), https://
www.merriam-webster.com/dictionary/
discretion (defining ‘‘discretion’’ as the
‘‘power of free decision or latitude of
choice within certain legal bounds’’).
While the statute and case law are clear
that a grant of asylum is subject to
discretion, see INA 208(b)(1)(A), 8
U.S.C. 1158(b)(1)(A); INS v. Stevic, 467
U.S. 407, 423 n.18 (1984), the statute
and regulations are silent as to guidance
that may direct such exercise of
discretion.
The BIA has explained that the
exercise of discretion requires
consideration of the relevant factors in
the totality of the circumstances, based
on the facts offered by the alien to
support the application in each case.
See Matter of Pula, 19 I&N Dec. at 473
(noting that ‘‘a number of factors . . .
should be balanced in exercising
discretion’’). Further, the BIA has
provided factors that may be relevant to
the inquiry, including humanitarian
considerations, such as the alien’s age or
health; any countries through which the
alien passed en route to the United
States and those countries’ available
refugee procedures; personal ties to the
United States; and the alien’s use of
fraudulent documents. See id. at 473–74
(‘‘Each of the factors . . . will not, of
course, be found in every case. . . . In
the absence of any adverse factors,
however, asylum should be granted in
the exercise of discretion.’’).
In building upon the BIA’s guidance
and evaluating all policy options, the
Departments have determined that it is
appropriate to codify discretionary
factors for adjudicators to consider. 85
FR at 36283. The statute and regulations
currently contain discretionary factors
for consideration in regard to other
forms of relief. See, e.g., 8 CFR 212.7(d),
1212.7(d) (authorizing the Attorney
General to consent to an application for
visa, admission to the United States, or
adjustment of status, for certain criminal
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aliens when declining to favorably
exercise discretion ‘‘would result in
exceptional and extremely unusual
hardship’’); see also Matter of Y–L–, 23
I&N Dec. 270, 276–77 (A.G. 2002)
(providing various factors that may
indicate extraordinary and compelling
circumstances that the Attorney General
may consider to determine whether
certain aggravated felonies are
‘‘particularly serious crimes’’ under
section 241(b)(3)(B) of the INA for
purposes of withholding of removal);
Matter of Jean, 23 I&N Dec. 373, 383–
84 (A.G. 2002) (explaining that
discretionary relief requires a balancing
of the equities, including, if any,
extraordinary circumstances, the gravity
of an alien’s underlying criminal
offense, or unusual hardships). The
Departments have similar authority to
promulgate discretionary factors for
asylum relief. INA 208(b)(1)(A), 8 U.S.C.
1158(b)(1)(A); see 85 FR at 36283.
Contrary to commenters’ concerns
that the proposed rule effectively creates
bars (or ‘‘eligibility bars’’) to asylum and
inappropriately cabins adjudicators’
discretion, the Departments reiterate
that this rulemaking identifies various
factors for consideration in making a
discretionary determination on an
asylum application. These factors are
not bars; accordingly, concerns that the
rule would result in the denial of all
asylum claims are misguided. Rather, in
regard to the three significantly adverse
factors, the proposed rule clearly stated
that ‘‘the adjudicator should also
consider any other relevant facts and
circumstances to determine whether the
applicant merits asylum as a matter of
discretion.’’ Id. (emphasis added). And
in regard to the nine adverse factors, the
proposed rule stated that ‘‘the
adjudicator may nevertheless favorably
exercise discretion in extraordinary
circumstances . . . or if the alien
demonstrates, by clear and convincing
evidence, that the denial of asylum
would result in exceptional and
extremely unusual hardship to the
alien.’’ Id. (emphasis added). Thus, a
finding that any of the factors applies
does not foreclose consideration of other
relevant facts and circumstances, which
a true asylum ‘‘bar’’ would require.
Commenters asserted that this rule is
inconsistent with the BIA’s approach in
Matter of Pula and subsequent related
case law in which past persecution or a
strong likelihood of future persecution
‘‘should generally outweigh all but the
most egregious of adverse factors.’’ 19
I&N Dec. at 474. The Departments
clearly stated in the NPRM that the rule
‘‘supersede[d]’’ the BIA’s approach in
Matter of Pula, 85 FR at 36285, which
is squarely within their authority.
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‘‘Agencies are free to change their
existing policies as long as they provide
a reasoned explanation for the change.’’
Encino Motorcars, LLC, 136 S. Ct. at
2125 (citing Brand X, 545 U.S. at 981–
82). The Court has further explained
what a ‘‘reasoned explanation’’ should
entail: Awareness in its decision making
process that it is changing positions;
demonstration that the new policy is
permissible under the implementing
statute, and not just the APA; statement
and belief that the new policy is better;
and provision of ‘‘good reasons’’ for the
new policy. See Organized Village of
Kake v. U.S. Dep’t of Agric., 795 F.3d
956, 966 (9th Cir. 2015) (en banc)
(summarizing FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515–16
(2009)). In the NPRM, the Departments
provided such information: awareness
of changed position, 85 FR at 36285;
demonstration that the policy is
permissible under the INA and APA, see
generally 85 FR at 36282–85; statement
that the new policy is better, 85 FR at
36283; and good reasons for the new
policy, 85 FR at 36283, 36285.
Accordingly, the Departments properly
and permissibly changed their policy
from Matter of Pula.
Significantly, the rule does not
preclude consideration of positive
factors. Further, the NPRM instructed
adjudicators to ‘‘consider any other
relevant facts and circumstances to
determine whether the applicant merits
asylum as a matter of discretion.’’ 85 FR
at 36283. Accordingly, the rule allows
for consideration of positive equities as
part of an adjudicator’s discretionary
analysis. The Departments have
determined that the factors provided in
the NPRM are appropriate and relevant
to such analysis.
Moreover, the rule does not
‘‘categorically limit’’ adjudicators’
discretion or make certain outcomes
‘‘practically mandatory’’; rather, the rule
guides the exercise of discretion by
providing various factors for
consideration. The NPRM clearly stated,
and the Departments reiterate, that the
proposed factors were ‘‘nonexhaustive.’’
85 FR at 36283. Further, the NPRM
stated that ‘‘any other relevant facts and
circumstances’’ should be considered
and provided exceptions to one of the
significantly adverse factors. See id.
Accordingly, although the Departments
proposed significantly adverse and
adverse factors, an adjudicator must
continue to consider positive factors in
the discretionary analysis.
The Departments disagree with
commenters that past or future
persecution should be considered ‘‘per
se’’ exceptional and extremely unusual
hardship. Rather, the Departments have
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determined that the approach described
in the NPRM—providing criteria for an
adjudicator’s consideration in the
exercise of discretion, in addition to
consideration of whether extraordinary
circumstances or exceptional and
extremely unusual hardship exists—is
appropriate. Moreover, the Departments
disagree that consideration of
extraordinary circumstances or
exceptional and extremely unusual
hardship conflicts with the Act.
Congress authorized the Attorney
General to make discretionary asylum
determinations, INA 208(b)(1)(A), 8
U.S.C. 1158(b)(1)(A), and that authority
permits him to deny asylum even if an
applicant can establish past or future
persecution.
The Departments ‘‘believe that the
inclusion of the proposed factors in the
rule will better ensure that immigration
judges and asylum officers properly
consider, in all cases, whether
applicants for asylum merit the relief as
a matter of discretion, even if the
applicant has otherwise demonstrated
eligibility for asylum.’’ 85 FR at 36283,
36285. In this way, the list of factors to
consider, including consideration of
extraordinary circumstances or
exceptional and extremely unusual
hardship, would take place in one
streamlined adjudication. Accordingly,
the Departments disagree with
commenters that the list of factors
would not save time, is ‘‘unworkable’’
or ‘‘cumbersome,’’ or limits adjudicatory
discretion.
The Departments also disagree that
this section of the rule is immoral or
would negatively impact children
seeking asylum. Adjudicators consider
these factors, as relevant, to all asylum
cases. As it may relate specifically to
children, if extraordinary circumstances
exist or exceptional and extremely
unusual hardships would arise if the
application was denied, the adjudicator
should consider such circumstances.
See Section II.C.1.3 of this preamble for
further discussion on this point.
4.7.1. Unlawful Entry or Unlawful
Attempted Entry Into the United States
Comment: Commenters expressed
general concern that the proposed
regulation would improperly lead
adjudicators to deny ‘‘virtually all’’
applications for asylum seekers who
enter the United States between ports of
entry. One commenter stated that the
‘‘immediate flight’’ exception is too
narrow.
Commenters averred that the
proposed regulation is contrary to
section 208(a)(1) of the Act, 8 U.S.C.
1158(a)(1), which instructs that
individuals are eligible to apply for
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asylum regardless of where they enter
the United States.
Commenters expressed concern that
the proposed regulation is inconsistent
with case law. Commenters argued that
contrary to the NPRM’s argument,
Matter of Pula, 19 I&N Dec. Dec. 467
(BIA 1987), does not support the
Departments’ position that an unlawful
entry should be a significant adverse
factor. Instead, one commenter asserted
that in Matter of Pula the BIA reversed
Matter of Salim, 18 I&N Dec. 311 (BIA
1982), to the extent that Matter of Salim
suggested that ‘‘the most unusual
showing of countervailing equities’’ was
needed to overcome a ‘‘circumvention
of orderly procedures.’’ Citing, for
example, Zuh v. Mukasey, 547 F.3d 504,
511 n.4 (4th Cir. 2008), commenters
similarly argued that Federal courts of
appeals have given the manner of an
asylum seeker’s entry into the United
States very little weight (and sometimes
no weight) in discretionary
determinations and have noted that
place of entry reveals little about the
merits of the case. And, citing Huang v.
INS, 436 F.3d 89, 100 (2d Cir. 2006), one
commenter noted that the Second
Circuit Court of Appeals reasoned that
if an illegal manner of entry were
afforded significant weight, then
virtually no asylum applicant would
prevail.
Commenters expressed concern that
codification of unlawful entry as a
significantly adverse factor in
discretionary determinations contradicts
recent Federal court decisions from the
Ninth Circuit Court of Appeals and the
District Court for the District of
Columbia that struck down November
2018 regulations by the Departments.
Commenters argued that the NPRM is
similar to a 2018 Interim Final Rule
(IFR) that, when coupled with a
presidential proclamation issued the
same day, made any individual who
arrived between designated ports of
entry ineligible for asylum. Commenters
noted that the Ninth Circuit Court of
Appeals found that the 2018 IFR was
arbitrary and capricious and that it
infringed upon treaty commitments (E.
Bay Sanctuary Covenant v. Trump, 950
F.3d 1242 (9th Cir. 2020)). Commenters
noted that the District Court for the
District of Columbia held that the bar
was inconsistent with the INA and
congressional intent (O.A. v. Trump,
404 F. Supp. 3d 109, 147 (D.D.C. 2019)).
Commenters expressed concern that the
present rulemaking is intended to
circumvent the courts’ decisions on the
2018 IFR.
Commenters disagreed with the
NPRM’s reasoning that the proposed
rule is necessary to address the strained
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resources used to adjudicate the
growing number of asylum cases. One
commenter asserted that ‘‘expediency’’
is not an appropriate consideration in
determining the relief available to
asylum seekers. The commenter also
noted that in Gulla v. Gonzales, 498
F.3d 911, 919 n.2 (9th Cir. 2007), the
Ninth Circuit Court of Appeals held that
‘‘hypothetical numbers’’ of potential
asylum seekers is not a basis to deny
relief to an applicant who has
demonstrated a valid claim. The
commenter similarly argued that
limiting asylum to those who traveled
from contiguous countries and those
who flew directly to the United States
is in conflict with case precedent and
obligations under the 1967 Refugee
Protocol.
Commenters expressed concern with
the impact of the proposed rule in light
of the CBP’s practice of ‘‘metering.’’
Commenters asserted that, under the
practice, applicants are required to wait
for months in ‘‘dangerous conditions’’
in Mexico before they are able to apply
for asylum. Commenters stated that
some applicants are motivated to enter
the United States between ports of entry
in order to avoid the dangerous
conditions.
One commenter expressed concern
that codifying unlawful entry as a
significant adverse discretionary factor
would particularly burden children. The
commenter argued that children often
arrive with adults (such as parents,
smugglers, or traffickers) who choose
the manner and place of entry. The
commenter argued further that children
who travel to the United States on their
own may not comprehend the
importance of arriving at a port of entry.
Response: The Departments disagree
that this factor will result in the denial
of ‘‘virtually all’’ asylum applications.
This factor is but one factor that an
adjudicator must consider in light of all
other relevant factors and
circumstances. 85 FR at 36283.
Likewise, the Departments disagree that
the exception for aliens who enter or
attempt entry ‘‘made in immediate
flight,’’ 8 CFR 208.13(d)(1)(i),
1208.13(d)(1)(i), is too narrow. The
Departments believe this exception
properly balances the need for orderly
processing of aliens with urgent
humanitarian considerations.
As described throughout this rule,
asylum is a discretionary benefit. INA
208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A). The
Departments have a legitimate interest
in maintaining order and security on
U.S. borders through the administration
of lawful admissions procedures and, as
stated in the proposed rule, the
Departments remain concerned by the
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immense strain on resources needed to
process aliens who illegally enter the
United States. 85 FR at 36283 (citing
Aliens Subject to a Bar on Entry Under
Certain Presidential Proclamations;
Procedures for Protection Claims, 83 FR
55934 (Nov. 9, 2018)). Aliens who
unlawfully enter the United States
circumvent the requirement that all
applicants for admission be inspected,
see INA 235(a)(3), 8 U.S.C. 1225(a)(3);
break U.S. law, see INA 212(a)(6)(A), 8
U.S.C. 1182(a)(6)(A); INA 275(a)(1), 8
U.S.C. 1325(a)(1); and contribute to the
ever-increasing strain on the
government’s limited resources. Given
such limited resources, and subject to a
full discretionary analysis of all relevant
factors as described in the NPRM, the
Departments have determined that
failure to lawfully apply for admission,
in other words, unlawful entry or
attempted unlawful entry, should
generally be considered a significant
adverse factor in an asylum
adjudication.
The Departments disagree with
commenters’ allegations that DHS
procedures at the border have ‘‘virtually
shut down the processing of asylum
applications’’ and prevented asylum
seekers from lawfully presenting
themselves at the border. At various
times since 2016, CBP has engaged in
metering to regulate the flow of aliens
present at land ports of entry on the
southern border in order to ‘‘address
safety and health hazards that resulted
from overcrowding at ports of entry.’’
See DHS, OIG 18–84, Special Review—
Initial Observations Regarding Family
Separation Issues Under the Zero
Tolerance Policy 5–6 & n.11 (Sept. 27,
2018), https://www.oig.dhs.gov/sites/
default/files/assets/2018-10/OIG-18-84Sep18.pdf. Individuals who are subject
to metering are not prevented from
presenting at the port of entry.59
Claims that refugees who are unable
to get a visa will have to overcome the
significant negative discretionary factor
are unfounded. The rule does not
require any alien to obtain a visa in
order to apply for asylum. Under the
law, ‘‘[a]ny alien who is physically
present in the United States or who
arrives in the United States (whether or
not at a designated port of arrival and
including an alien who is brought to the
United States after having been
interdicted in international or United
States waters) irrespective of such
alien’s status, may apply for asylum,’’
59 The permissibility of this practice is the subject
of ongoing litigation, and the Departments decline
to further comment on the legality or propriety of
the practice in this rulemaking. See Al Otro Lado,
Inc. v. McAleenan, No. 17–cv–02366–BAS–KSC,
2020 WL 4015669 (S.D. Cal. July 16, 2020).
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INA 208(a)(1), 8 U.S.C. 1158(a)(1), and
nothing in the rule changes that
statutory framework. Moreover, nothing
in the rule changes the longstanding
principle that the Secretary and the
Attorney General may deny asylum as a
matter of discretion, even to aliens who
otherwise meet the statutory definition
of a refugee. See INS v. CardozaFonseca, 480 U.S. at 428 n.5, 444–45
(‘‘It is important to note that the
Attorney General is not required to grant
asylum to everyone who meets the
definition of refugee. Instead, a finding
that an alien is a refugee does no more
than establish that ‘the alien may be
granted asylum in the discretion of the
Attorney General.’. . . [Congress] chose
to authorize the Attorney General to
determine which, if any, eligible
refugees should be denied asylum.’’
(emphasis in original) (citation
omitted)). Rather, consistent with the
relevant authority, INA 208(b)(1)(A), 8
U.S.C. 1158(b)(1)(A), the Secretary and
Attorney General are simply providing
additional clarity and guidance to
adjudicators to aid their consideration
of asylum claims as a matter of
discretion.
The Departments disagree with
commenters’ assertion that Matter of
Pula, 19 I&N Dec. 467 (BIA 1987), is
‘‘fundamentally incompatible’’ with this
rule. As a threshold matter, the
Departments reiterate that the rule
incorporates as a discretionary factor
consideration of whether an alien
unlawfully entered or attempted to
unlawfully enter the United States. 85
FR at 36283. Matter of Pula similarly
allows for consideration of this factor as
part of the discretionary analysis:
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Yet while we find that an alien’s manner
of entry or attempted entry is a proper and
relevant discretionary factor to consider in
adjudicating asylum applications, we agree
with the applicant that Matter of Salim,
supra, places too much emphasis on the
circumvention of orderly refugee procedures.
This circumvention can be a serious adverse
factor, but it should not be considered in
such a way that the practical effect is to deny
relief in virtually all cases. This factor is only
one of a number of factors which should be
balanced in exercising discretion, and the
weight accorded to this factor may vary
depending on the facts of a particular case.

19 I&N Dec. at 473 (emphases added).
The rule is consistent with Matter of
Pula inasmuch as that factor must not be
considered in a way that practically
denies relief in all cases. The rule
clearly states that the factor is one of
many discretionary factors for an
adjudicator to consider, consistent with
Matter of Pula’s holding that the totality
of the circumstances should be
examined. 85 FR at 36283 (‘‘If one or
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more of these factors applies to the
applicant’s case, the adjudicator would
consider such factors to be significantly
adverse for purposes of the
discretionary determination, though the
adjudicator should also consider any
other relevant facts and circumstances
to determine whether the applicant
merits asylum as a matter of
discretion.’’); 8 CFR 208.13(d), (d)(2)(ii),
1208.13(d), (d)(2)(ii). Like Matter of
Pula, the rule would not treat this factor
as an absolute bar. See 8 CFR 1208.13(d)
(‘‘Factors that fall short of grounds of
mandatory denial of an asylum
application may constitute discretionary
considerations.’’).
Similarly, the Departments disagree
with commenters’ assertions that this
rule contravenes section 208(a)(1) of the
Act, 8 U.S.C. 1158(a)(1). As explained,
this rule does not bar individuals from
applying for asylum. The rule merely
articulates that unlawful entry or
attempted unlawful entry are significant
adverse factors when considering
whether to grant asylum as a matter of
discretion.
Commenters cited various Federal
circuit court treatment that allegedly
forecloses consideration of this factor as
significantly adverse. Cases cited by the
commenters, however, prohibit the use
of this factor as a bar to asylum,60 and
the Departments reiterate that the
articulated discretionary factors do not
equate to asylum bars. Commenters also
selectively quoted from cases for
support, thus mischaracterizing several
cases as foreclosing provisions of the
NPRM.61 Insofar as commenters cited to
Matter of Pula’s approach that considers
persecution or strong likelihood of
future persecution as factors that
60 Commenters cited Gulla, 498 F.3d at 917,
which states that ‘‘it would be anomalous for an
asylum seeker’s means of entry to render him
ineligible for a favorable exercise of discretion,’’ id.
(emphasis added), and Huang, 436 F.3d at 100,
which contemplates whether ‘‘illegal manner of
flight and entry were enough independently to
support a denial of asylum,’’ id. (emphasis added).
The Departments understand those cases to state
that manner of entry cannot, on its own, bar an
applicant from asylum relief. Further, the
Departments note that in regards to manner of
entry, Gulla found that the petitioner did not
unlawfully enter or attempt to enter the United
States, 498 F.3d at 919; thus, that case is not
particularly relevant for purposes of the factor at
issue in 8 CFR 208.13(d)(1)(i), 1208.13(d)(1)(i).
61 For example, commenters stated that Federal
circuit courts have given ‘‘manner of entry’’ ‘‘little
to no weight’’ in discretionary determinations.
Commenters quoted from Zuh v. Mukasey, 547 F.3d
504 (4th Cir. 2008). In context, however, the court
first referenced Matter of Pula’s totality of the
circumstances analysis and then stated that the
‘‘use of fraudulent documents to escape imminent
capture or further persecution’’ should be afforded
‘‘little to no weight.’’ Id. at 511 n.4 (emphasis
added). Zuh does not stand for the proposition that
this factor should never be afforded greater weight.
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‘‘generally outweigh all but the most
egregious adverse factors,’’ 19 I&N Dec.
at 474, the Departments reiterate that
the rule supersedes Matter of Pula in
that regard. See 85 FR at 36285. Given
that non-discretionary statutory
withholding of removal and CAT
protection are available, the
Departments believe the rule’s revised
approach that considers the enumerated
discretionary factors under the totality
of the circumstances is appropriate in
all cases, including those in which the
applicant has otherwise demonstrated
asylum eligibility. See id.
Commenters also contend that this
rule contradicts Federal precedents
striking down the Departments’
previous rule, Aliens Subject to a Bar on
Entry Under Certain Presidential
Proclamations; Procedures for
Protection Claims, 83 FR 55934 (Nov. 9,
2018).62 Unlike the rule struck down in
those cases, however, consideration of
unlawful entry or attempted unlawful
entry as a significantly adverse factor in
a discretionary analysis is not an asylum
bar. This factor is one of many factors
that an adjudicator must consider in the
totality of the circumstances. See 8 CFR
208.13(d), 1208.13(d) (‘‘Factors that fall
short of grounds of mandatory denial of
an asylum application may constitute
discretionary considerations.’’).
Further, commenters alleged that the
Departments ‘‘appear to seek a way
around the courts’ decisions’’ by
‘‘injecting’’ the previous rule barring
asylum into the NPRM as a
discretionary analysis and that the
NPRM failed to ‘‘address how the
purpose of INA 208(a) is effectuated by
inclusion of unlawful entry as a
significant adverse discretionary factor.’’
The Departments reject the contention
that the rule is merely ‘‘injecting’’ one
rule into another. The rule struck down
in East Bay Sanctuary Covenant and
O.A. established a bar to asylum
eligibility, and the courts in those cases
held that the rule exceeded the Attorney
General’s authority under INA
208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C), to
establish additional limitations on
asylum eligibility. But both courts have
acknowledged that the Attorney General
has broader authority to deny asylum as
a matter of discretion to otherwise
eligible applicants under INA
208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A). See
E. Bay Sanctuary Covenant v. Barr, 964
F.3d 832, 849 (9th Cir. 2020) (explaining
in the context of a different eligibility
bar that ‘‘the Attorney General’s
discretion to deny asylum under
62 Commenters cited E. Bay Sanctuary Covenant
v. Trump, 950 F.3d 1242 (9th Cir. 2020), and O.A.
v. Trump, 404 F. Supp. 3d 109, 147 (D.D.C. 2019).
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§ 1158(b)(1)(A)’’ is broader than ‘‘his
discretion to prescribe criteria for
eligibility for asylum’’ under
§ 1158(b)(2)(C)); O.A., 404 F. Supp. 3d at
151 (‘‘[T]here is a vast difference
between considering how the alien
entered the United States as one, among
many, factors in the exercise of a
discretionary authority, and a
categorical rule that disqualifies any
alien who enters across the southern
border outside a designated port of
entry.’’). Consistent with those
decisions, this rule simply clarifies that
unlawful entry or attempted unlawful
entry is a significant adverse factor in a
discretionary analysis. Further, the
Departments point to their explanation
at 85 FR at 36283:
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the Secretary and Attorney General have not
provided general guidance in agency
regulations for factors to be considered when
determining whether an alien merits asylum
as a matter of discretion. Nevertheless, the
Departments have issued regulations on
discretionary considerations for other forms
of relief, e.g., 8 CFR 212.7(d), 1212.7(d)
(discretionary decisions to consent to visa
applications, admission to the United States,
or adjustment of status, for certain criminal
aliens), and the Departments believe it is
similarly appropriate to establish criteria for
considering discretionary asylum claims.

The Departments acknowledge that
while that explanation does not
specifically reference section
208(b)(1)(A) of the Act, 8 U.S.C.
1158(b)(1)(A), the explanation clearly
states that the purpose of this section of
the rule is to establish criteria to guide
the exercise of discretion required in
considering asylum claims. As
explained in the NPRM and this final
rule, asylum is a discretionary form of
relief under section 208(b)(1)(A) of the
Act, 8 U.S.C. 1158(b)(1)(A).
Accordingly, this rule enables efficient
and proper exercise of the discretion
required by section 208(b)(1)(A) of the
Act, 8 U.S.C. 1158(b)(1)(A).
Although the Departments agree with
commenters that expediency is not the
only relevant ‘‘consideration when
making a determination that would
dictate the relief available to an asylum
seeker,’’ it is also true that ‘‘the public
has an interest in relieving burdens on
the asylum system and the efficient
conduct of foreign affairs.’’ See E. Bay
Sanctuary Covenant, 964 F.3d at 855.
By disfavoring (though, not barring)
asylum applicants who unlawfully enter
the United States and by deterring
meritless asylum claims, the
Departments seek to ensure that those
who need relief most urgently are better
able to obtain it. As stated in the
proposed rule, the Departments ‘‘believe
that the inclusion of the proposed
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factors in the rule will better ensure that
immigration judges and asylum officers
properly consider, in all cases, whether
applicants for asylum merit the relief as
a matter of discretion, even if the
applicant has otherwise demonstrated
eligibility for asylum.’’ 85 FR at 36283.
Adjudicators exercise independent
judgment in each case before them, 8
CFR 1003.10(b), and this rule facilitates
efficient adjudication of asylum
applications, consistent with such
exercise of independent judgment.
Contrary to the suggestions of
commenters, the rule does not codify
expediency as the sole—or even one—
factor to consider in determining
asylum relief.
Commenters unpersuasively contend
that the rule directly conflicts with
Federal circuit case law. The
commenters confuse the requirements
for a grant of asylum by misconstruing
a finding of eligibility as sufficient to
grant asylum. Asylum eligibility is
separate from the necessary
discretionary analysis, as reflected in
the statute: ‘‘with respect to any form of
relief that is granted in the exercise of
discretion,’’ an alien must establish
satisfaction of the eligibility
requirements for asylum and that the
alien ‘‘merits a favorable exercise of
discretion.’’ INA 240(c)(4)(A), 8 U.S.C.
1229a(c)(4)(A); see also CardozaFonseca, 480 U.S. at 428 n.5 (explaining
that ‘‘a finding that an alien is a refugee
does no more than establish that ‘the
alien may be granted asylum in the
discretion of the Attorney General’ ’’
(quoting INA 208(a)) (emphases in
original)); Matter of A–B–, 27 I&N Dec.
at 345 n.12, (stating that the ‘‘favorable
exercise of discretion is a discrete
requirement’’ in granting asylum and
should not be disregarded ‘‘solely
because an applicant otherwise meets
the burden of proof for asylum
eligibility under the INA’’), abrogated
on other grounds, Grace II, 965 F.3d at
897–900. The rule does not predicate
asylum eligibility on unlawful entry or
attempted unlawful entry. Instead, the
rule makes such factor a consideration
in the discretionary analysis.
In response to commenters’ other
quoted excerpts from case law, the
Departments considered that responding
to unlawful entry or attempted unlawful
entry require expenditure of valuable
government resources. 85 FR at 36283.
Not all aliens who unlawfully enter or
attempt to unlawfully enter intend to
apply for asylum, and apprehension and
processing of these aliens continues to
strain resources. Accordingly, the
Departments codify this factor as part of
the discretionary analysis, to be
considered in the totality of the
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circumstances, to determine whether an
applicant warrants a favorable exercise
of discretion.
The Departments disagree with
commenters’ assertions that the rule, in
practice, will deny relief to ‘‘virtually all
asylum cases’’ or that the rule will limit
asylum relief to applicants from
contiguous nations or applicants who
arrive by air. The Departments reiterate
the independent judgment exercised by
adjudicators in applying immigration
law, and this rulemaking does not
dictate particular outcomes.
Adjudicators examine the unique factors
in each case before them, in accordance
with applicable law and regulations.
Accordingly, the Departments find these
assertions to be purely speculative.
The Departments also disagree that
the rule particularly burdens children.
As discussed elsewhere in this final
rule, adjudicators may consider whether
extraordinary circumstances exist or
whether exceptional and extremely
unusual hardships would arise if the
application was denied. In the case of a
child’s unlawful entry or attempted
unlawful entry, an adjudicator could
consider an alien’s juvenile status and
other related factors stemming from the
alien’s age, as relevant to and presented
in the case. See Section II.C.1.3 of this
preamble for further discussion on this
point. Nevertheless, the Departments
recognize that aliens under the age of 18
often have no say in determining their
manner of entry into the United States.
Accordingly, the Departments have
modified the language in the final rule
to reflect that the unlawful entry of an
alien under age 18 would not
necessarily be a significant adverse
discretionary factor.63
4.7.2. Failure of an Alien To Apply for
Protection From Persecution or Torture
in at Least One Country Outside the
Alien’s Country of Citizenship,
Nationality, or Last Lawful Habitual
Residence Through Which the Alien
Transited Before Entering the United
States
Comment: Commenters expressed
general opposition to the proposed
rule’s requirement that adjudicators
consider failure to apply for asylum in
third countries through which
applicants traveled to reach the United
States to be a significant adverse factor.
Commenters argued that placing great
negative weight on the applicant’s route
to the United States is inconsistent with
discretionary determinations, which,
63 Such entry would remain a significant adverse
discretionary factor for any adults traveling with the
minor, however.
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commenters argued, should be based on
a consideration of all the equities.
Commenters asserted that, contrary to
the NPRM’s reasoning, failure to apply
for asylum protection in a third country
is often not evidence of misuse of the
asylum system. Commenters asserted
that there are numerous reasons that
applicants would not apply for asylum
in such countries, including lack of
knowledge on how to apply and
language barriers. Additionally,
commenters cited violence and a fear of
persecution as a reason that applicants
may not apply for asylum in third
countries. One commenter noted that
the U.S. government has issued travel
advisories urging Americans to
reconsider travel plans to El Salvador,
Honduras, Guatemala, and eleven
Mexican states because of violence.
Furthermore, the commenter noted that
the U.S. government urges travelers to
‘‘exercise caution’’ when travelling to
sixteen other Mexican states, and that
the United States has issued its highest
travel warning—‘‘Do Not Travel’’—for
the remaining five Mexican states. The
commenter asserted that these warnings
indicate that the conditions in some
Mexican states are as dangerous as those
in Syria and Iraq, which also have the
highest travel warning. Given these
various warnings, the commenter
asserted, it is not reasonable to expect
individuals to apply for asylum in
Mexico.
Commenters asserted that the NPRM’s
reasoning failed to adequately consider
the realities of the asylum systems in
Mexico, Guatemala, Honduras, and El
Salvador. In the case of Mexico, the
commenter argued that the asylum
system there is restrictive, underfunded,
and underdeveloped. Commenters
similarly asserted that the asylum
systems in Guatemala, Honduras, and El
Salvador are rudimentary.
Commenters argued that the
requirement to apply for asylum in a
third country en route to the United
States inappropriately advantaged
asylum seekers coming from contiguous
countries, as well as those who have the
means to fly non-stop to the United
States. With respect to asylum seekers
who reached the United States by air
travel, commenters asserted that the
NPRM lacked a rationale as to why
asylum seekers who had even a brief
layover in another country would be
required to apply for asylum in that
country. Commenters noted that such a
requirement is particularly harmful for
those coming from countries where
direct flights to the United States are not
possible. Commenters asserted that this
difference in treatment violated the
Fifth Amendment of the United States
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Constitution. Commenters asserted that
the exceptions outlined in the proposed
regulation are identical to language in
the Departments’ July 16, 2019, IFR. In
considering the legality of the IFR,
commenters stated that the Ninth
Circuit Court of Appeals found the rule
to be arbitrary and capricious and
inconsistent with the INA.
One commenter asserted that the
proposed provision conflicts with two
statutory provisions concerning when
asylum seekers must apply for asylum
in another country: Sections
208(a)(2)(A) and 208(b)(2)(A)(vi) of the
Act, 8 U.S.C. 1158(a)(2)(A), (b)(2)(A)(vi).
Specifically, the commenter asserted
that the proposed provision is not
consistent with these statutory sections
because it would exclude large classes
of individuals from asylum, it does not
require adjudicators to consider the
safety of the third countries, and it does
not require adjudicators to consider the
fairness of third country asylum
procedures.
Response: This factor was
promulgated as a way to ensure that
aliens in need of protection apply at the
first available opportunity. As stated in
the proposed rule, the Departments
believe that there is a higher likelihood
that aliens who fail to apply for
protection in a country through which
they transit en route to the United States
are misusing the asylum system. 85 FR
at 36283; see also Asylum Eligibility
and Procedural Modifications, 84 FR
33829, 33831 (July 16, 2019). Because
the Departments recognize that this may
not always be the case, the rule provides
exceptions for situations in which an
alien was denied protection in the
country at issue, the alien was a victim
of a severe form of trafficking in
persons, or the relevant country was not
a party to certain humanitarian
conventions, as provided in 8 CFR
208.13(d)(1)(ii), 1208.13(d)(1)(ii). In
addition, the adjudicator may consider
whether exceptional circumstances exist
or whether denial of asylum would
result in exceptional and extremely
unusual hardship to the alien. 85 FR at
36285.
Further, because this factor is raceneutral on its face and applies equally
to all aliens, it does not violate the Fifth
Amendment’s due process guarantee.
See Washington v. Davis, 426 U.S. 229,
242 (1976) (‘‘[W]e have not held that a
law, neutral on its face and serving ends
otherwise within the power of
government to pursue, is invalid under
the Equal Protection Clause simply
because it may affect a greater
proportion of one race than of
another. . . . Standing alone,
[disproportionate impact] does not
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trigger the rule . . . that racial
classifications are to be subjected to the
strictest scrutiny and are justifiable only
by the weightiest of considerations.’’
(citation omitted)). This factor was not
motivated by discriminatory intent. The
rule and this factor in particular apply
equally to all asylum applicants. To the
extent that any one group is
disproportionately affected by the rule,
such outcome was not based on
discriminatory intent, but rather on the
demographics of the affected population
and the Departments’ aim to ensure that
asylum protection in the United States
is available and timely granted to
applicants who genuinely need it most.
See generally 85 FR at 36283; see also
Regents of Univ. of Cal., 140 S. Ct. at
1915–16 (rejecting the claim that
revoking an immigration policy that
primarily benefitted Latinos supported
an inference of invidious discrimination
against Latinos, because any disparate
impact could be explained by the
demographic fact that ‘‘Latinos make up
a large share of the unauthorized alien
population’’). The Departments have
determined that aliens who do not
apply for protection in a country
through which they transit are less
likely to merit relief as a matter of
discretion; thus, the Departments
proposed such factor to be considered
while also providing the opportunity for
aliens to present evidence to the
contrary. See id.
Moreover, this factor is not arbitrary.
The rule requires adjudicators to
consider, as part of their discretionary
analysis, whether an alien transited
through a country en route to the United
States but did not apply for asylum
there. If an alien did not apply for
protection, regardless of whether transit
was effectuated by foot, flight layover,
or sea, the alien forwent the immediate
opportunity to apply for protection in
the transited country for the future
opportunity to apply for protection in
the United States. The Departments
believe this choice is relevant to an
adjudicator’s discretionary analysis
because it may indicate the urgency or
legitimacy of an applicant’s claim. Thus,
adjudicators should consider, as
relevant, whether an alien failed to
apply for protection in a country
through which the alien transited en
route to the United States, in the totality
of the circumstances, to determine
whether the alien merits relief as a
matter of discretion. Moreover, nothing
in the rule categorically prohibits an
adjudicator from concluding that, under
the circumstances, an applicant’s brief
layover in transit is less probative of the
urgency of the applicant’s claim than a
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longer stay. Nor does anything in the
rule categorically prohibit an
adjudicator from concluding that, under
the circumstances, an applicant’s
layover in transit in a country known for
human rights abuses is less probative of
the urgency of the applicant’s claim
than a layover in a country with a wellrecognized system for providing
humanitarian protection. In any event,
promulgating this factor in the rule
ensures that adjudicators at least
account for it in the exercise of
discretion, even though its probative
value may vary from case to case.
The Departments also disagree with
commenters who claim the Departments
‘‘merely refer[ ] back to its earlier
rulemaking on the third country transit
bar.’’ The NPRM’s citation to Asylum
Eligibility and Procedural
Modifications, 84 FR 33829, 33831 (July
16, 2019), was meant to clearly reiterate,
while avoiding redundancy, the
Departments’ continued belief that,
generally, aliens who do not apply for
protection in a country through which
they transit en route to the United States
are more likely to have a nonmeritorious asylum claim. As evidenced
by the clause in the NPRM that states,
‘‘as previously explained,’’ the
Departments explained this factor
earlier in the proposed rule. 85 FR at
36282–83. The Departments provided
extensive explanation of the BIA’s
decision in Matter of Pula in which the
BIA held that ‘‘whether the alien passed
through any other countries or arrived
in the United States directly from his
country’’ was a factor to consider in
determining whether a favorable
exercise of discretion is warranted. 19
I&N Dec. at 473–74. The Departments
chose to codify that factor in the
regulations. The Departments disagree
with commenters who alleged that this
factor ‘‘ignores’’ the fact that countries
through which an alien may transit may
be as dangerous as the country of origin
and is based on an incorrect premise
that there is a ‘‘real opportunity’’ to seek
asylum in all countries party to the
Convention. By becoming party to those
treaties, the third countries through
which an alien may have travelled are
obligated, based on the treaties they
have joined, to provide protection from
removal to individuals who are likely to
face persecution on account of a
protected ground or torture.
Accordingly, the Departments
understand this factor to be consistent
with the provisions of section 208 of the
Act, 8 U.S.C. 1158.
For similar reasons, the Departments
find commenters’ assertion that there
are numerous reasons that applicants
would not apply for asylum in such
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countries, including lack of knowledge
on how to apply and language barriers,
as well as violence and a fear of
persecution, as unpersuasive. As an
initial point, aliens who apply for
asylum in the United States do so
despite the possibility of language
barriers and lack of knowledge of
application procedures, and
commenters did not explain—and the
Departments cannot ascertain—why
these barriers would affect only other
countries, but not the United States.
Additionally, the alleged failure to
apply in other countries due to violence
or a fear of persecution is based
principally on anecdotes and
speculation and is neither borne out by
evidence nor distinguished from similar
conditions in the United States. For
example, the UNHCR has documented a
notable increase in asylum and refugee
claims filed in Mexico—even during the
ongoing COVID–19 pandemic—which
strongly suggests that Mexico is an
appropriate option for seeking refuge for
those genuinely fleeing persecution.
See, e.g., Summary of Statement by
UNHCR Spokesperson Shabia Mantoo,
Despite Pandemic Restrictions, People
Fleeing Violence and Persecution
Continue to Seek Asylum in Mexico,
UNHCR (Apr. 28, 2020), https://
www.unhcr.org/en-us/news/briefing/
2020/4/5ea7dc144/despite-pandemicrestrictions-people-fleeing-violencepersecution-continue.html (‘‘While a
number of countries throughout Latin
America and the rest of the world have
closed their borders and restricted
movement to contain the spread of
coronavirus, Mexico has continued to
register new asylum claims from people
fleeing brutal violence and persecution,
helping them find safety.’’). Asylum and
refugee claims filed in Mexico increased
33 percent in the first three months of
2020 compared to the same period in
2019, with nearly 17,800 claims in 2020.
Id. Asylum claims filed in Mexico rose
by more than 103 percent in 2018
compared to the previous year. UNHCR,
Mexico Fact Sheet (Apr. 2019), https://
reporting.unhcr.org/sites/default/files/
UNHCR%20Factsheet%20Mexico%20%20April%202019.pdf. Overall,
‘‘[a]sylum requests have doubled in
Mexico each year since 2015.’’ Clare
Ribando Seelke, Cong. Rsch. Serv.,
IF10215, Mexico’s Immigration Control
Efforts 2 (2020), https://fas.org/sgp/crs/
row/IF10215.pdf.
Moreover, some private organizations
acknowledge that asylum claims in
Mexico have recently ‘‘skyrocket[ed],’’
that ‘‘Mexico has adopted a broader
refugee definition than the U.S. and
grants a higher percentage of asylum
applications,’’ and that ‘‘Mexico may
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offer better options for certain refugees
who cannot find international
protection in the U.S.,’’ including for
those ‘‘who are deciding where to seek
asylum [i.e., between Mexico and the
United States].’’ Asylum Access,
Mexican Asylum System for U.S.
Immigration Lawyers FAQ 1, 7 (Nov.
2019), https://asylumaccess.org/wpcontent/uploads/2019/11/MexicanAsylum-FAQ-for-US-ImmigrationLawyers.pdf. If aliens coming to the
United States through Mexico feared
living in Mexico, it would be irrational
for them to seek refuge there in large
numbers; yet, that is precisely what the
available data suggests.
Additionally, commenters do not
indicate why violence in part of one
country is different from violence
existing in a part of the United States.
Just as violence may occur in parts of
the United States but individuals fleeing
persecution consider the country ‘‘safe’’
and want to live here, localized
episodes of violence in other countries
do not mean the country, as a whole, is
unsafe for individuals fleeing
persecution. In other words, the
presence of local or regional violence,
particularly criminal violence, exists in
all countries, even those generally
considered ‘‘safe,’’ but such presence of
local or regional violence does not
render those countries too dangerous
that individuals fleeing persecution
could not take refuge anywhere in the
country. Cf. Cece, 733 F.3d at 679
(Easterbrook, dissenting) (‘‘Crime may
be rampant in Albania, but it is common
in the United States too. People are
forced into prostitution in Chicago. . . .
Must Canada grant asylum to young
women who fear prostitution in the
United States, or who dread the risk of
violence in or near public-housing
projects?’’). For instance, per the United
Nations Office on Drugs and Crime
Chart on Victim of Intentional
Homicide, the murder rate in Mexico of
29.1/100,000 in 2018, see United
Nations Office on Drugs and Crime,
Mexico, Victims of Intentional
Homicide, 1990–2018, https://
dataunodc.un.org/content/data/
homicide/homicide-rate, was lower than
that in American cities such as St.
Louis, Baltimore, Detroit, New Orleans
and Baton Rouge. See, e.g., Missouri,
FBI: UCR (2018); Maryland, FBI: UCR
(2018); Michigan, FBI: UCR (2018);
Louisiana, FBI: UCR (2018), https://
ucr.fbi.gov/crime-in-the-u.s/2018/crimein-the-u.s.-2018/topic-pages/offensesknown-to-law-enforcement (Table 8).
The murder rate in Baltimore, America’s
deadliest big city, is twice that of
Mexico. Sean Kennedy, ‘The Wire’ is

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 83 of 965

jbell on DSKJLSW7X2PROD with RULES2

80348

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations

Finished, but Baltimore Still Bleeds,
Wall St. J. (Feb. 7, 2020), https://
www.wsj.com/articles/the-wire-isfinished-but-baltimore-still-bleeds11581119104. In short, although the
Departments acknowledge commenters’
concerns, they are supported by little
evidence, do not explain why their
concerns do not also apply to the United
States, and are ultimately outweighed
by the overall need to ensure
appropriate and consistent
consideration of probative discretionary
factors that the rule provides.
Furthermore, this factor does not
conflict with sections 208(a)(2)(A) and
208(b)(2)(A)(vi) of the Act, 8 U.S.C.
1158(a)(2)(A), (b)(2)(A)(vi), as one
commenter alleged. Those provisions
pose bars to asylum eligibility, but this
factor merely guides adjudicators’
discretion to grant or deny asylum to
otherwise eligible applicants. Generally,
the safe third country provision, INA
208(a)(2)(A), 8 U.S.C. 1158(a)(2)(A), bars
an alien from applying for asylum if the
Attorney General determines that the
alien could be removed to a country in
which the alien’s life or freedom would
not be threatened and where the alien
has access to a process for determining
asylum claims or equivalent protection.
The firm resettlement provision, INA
208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(a)(vi), bars asylum eligibility
for an alien who firmly resettled in
another country before arriving in the
United States.
In contrast to those two provisions,
this factor—regarding whether an alien
failed to apply for protection from
persecution or torture in at least one
country outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence through which the
alien transited before entering the
United States—is considered by an
adjudicator in making a discretionary
determination on the alien’s asylum
application. Whether an application
warrants a favorable exercise of
discretion is distinct from whether an
alien is barred altogether from applying
for asylum, as is the case with the safe
third country provision, or from
establishing eligibility for asylum, as is
the case with the firm resettlement
provision. To the extent that the
commenter’s concerns about the safety
of a third country and availability of
asylum procedures in that third country
specifically refer to the safe third
country provision in section
208(a)(2)(A) of the Act, 8 U.S.C.
1158(a)(2)(A), those are irrelevant to this
distinct factor considered in
discretionary determinations. To the
extent that the commenter suggests
specifically incorporating those
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considerations—the safety of a third
country and availability of asylum
procedures in that third country—into
this factor, the Departments reiterate
that an adjudicator may consider, as
relevant, extraordinary circumstances
and exceptional or extremely unusual
hardship that may result if asylum is
denied. See 85 FR at 36285.
Regardless, the Attorney General’s
discretion to deny asylum to otherwise
eligible applicants is not limited by the
safe third country or firm resettlement
bars. East Bay Sanctuary and O.A. both
presented the question whether the
eligibility bar there conflicted with the
statute’s other eligibility bars, because
the Attorney General’s authority to ‘‘by
regulation establish additional
limitations and conditions . . . under
which an alien shall be ineligible for
asylum’’ must be ‘‘consistent with this
section.’’ INA 208(b)(2)(C), 8 U.S.C.
1108(b)(2)(C). Here, by contrast, the
Attorney General would be acting under
his authority under INA 208(b)(1)(A),
which includes no similar ‘‘consistent
with’’ requirement. Simply, the
Secretary of Homeland Security or the
Attorney General ‘‘may’’ deny asylum in
their discretion. Id.; see E. Bay
Sanctuary Covenant, 964 F.3d at 849
(‘‘Unlike the broad discretion to deny
asylum to aliens who are eligible for
asylum, the discretion to prescribe
criteria for eligibility is constrained by
§ 1158(b)(2)(C), which allows the
Attorney General to ‘establish additional
limitations and conditions . . . under
which an alien shall be ineligible for
asylum’ only so long as those
limitations and conditions are
‘consistent with’ § 1158.’’).
4.7.3. Use of Fraudulent Documents To
Enter the United States
Comment: Commenters expressed
several general concerns regarding the
regulatory provisions on fraudulent
documents. First, commenters argued
that the provisions would result in the
denial of most asylum applications.
Second, commenters argued that it is
sometimes impossible for asylum
seekers to obtain valid documents and
that in some instances pursuing such
documents could put them in greater
danger. Third, commenters asserted that
it is particularly difficult for women to
obtain valid travel documents in some
countries because they need to first
obtain the approval of a male relative.
Fourth, commenters asserted that the
NPRM lacked a valid rationale as to why
those travelling through multiple
countries would be punished under the
proposed rule and those who came
directly to the United States from a
contiguous country or a direct flight
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would be excused. Finally, one
commenter argued that the proposed
provisions are ultra vires because ‘‘the
law at INA 208 and 209 provide for
specific waivers of the use of
[fraudulent documents].’’
Commenters argued that the NPRM’s
assertion that the use of fraudulent
documents makes enforcement of
immigration laws difficult and requires
significant resources is not supported by
evidence and is false. One commenter
noted that under section 208(d)(5)(A)(i)
of the Act (8 U.S.C. 1158(d)(5)(A)(i)) an
individual cannot be granted asylum
until he or she has completed a
background check and his or her
identity ‘‘has been checked against all
appropriate records or databases.’’ The
commenter noted that the statute’s
requirements are applicable to every
person seeking asylum regardless of
whether fraudulent documents were
used. Thus, the commenter argued,
making the use of fraudulent documents
a significant adverse factor would not
reduce the amount of resources needed
to adjudicate asylum cases.
One commenter argued that the
proposed fraudulent document
provisions are contrary to congressional
intent. Specifically, the commenter
noted that on May 1, 1996, the Senate
debated an immigration bill that would
have summarily deported, among
others, asylum seekers who used false
documents to enter the United States.
The commenter noted that Senator
Patrick Leahy introduced an
amendment to the bill that would
remove the use of ‘‘summary exclusion
procedures for asylum applicants.’’ The
commenter quoted some of Senator
Leahy’s remarks in support of the
amendment, in which he noted that
people fleeing persecution will probably
get fraudulent passports. The
commenter noted there was bipartisan
support of the amendment.
Commenters asserted that Federal
courts have recognized that false
documents may be needed to flee
persecution. Citing Gulla v. Gonzales,
498 F.3d 911 (9th Cir. 2007), one
commenter noted that Mr. Gulla, an
Iraqi asylum seeker, used forged
passports to flee government
persecution on account of his religion
and that the court concluded that
reasoned use of false documentation in
that case supported Mr. Gulla’s asylum
claim rather than detracted from it.
One commenter argued that the
NPRM’s rationale for the fraudulent
document provisions distorted the BIA’s
reasoning in Matter of Pula.
Specifically, the commenter argued that
even though the BIA delineated a
difference between the use of fraudulent
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documents to escape persecution and
falsifying a United States passport to
assume the identity of a United States
citizen, the BIA noted that an
adjudicator would still be required to
consider the totality of the
circumstances in both cases.
Accordingly, the commenter argued that
the case does not provide justification
for making the use of a fraudulent
document a significantly adverse factor.
Response: As an initial point,
commenters failed to explain why an
alien genuinely seeking asylum would
need to use false documents to enter the
United States in the first instance, as
distinguished from using false
documents only to leave the alien’s
country of nationality. An alien need
not necessarily have entered the United
States to apply for asylum; rather, an
alien ‘‘arriv[ing] in the United States’’
may apply for asylum. INA 208(a)(1), 8
U.S.C. 1158(a)(1). Thus, an alien may
seek asylum at a port of entry without
using or attempting to use any
documents whatsoever. Moreover, large
numbers of aliens enter the United
States without presenting any
documents at all, including those who
subsequently seek asylum after turning
themselves in or are otherwise
apprehended by DHS. See INA
212(a)(6)(A), 8 U.S.C. 1182(a)(6)(A)
(rendering inadmissible an alien who
enters the United States without being
admitted or paroled); see also Perla
Trevizo, How Do You ‘Secure’ the
Border When Most Migrants Are Just
Turning Themselves In?, Tuscon.com
(Dec. 15, 2018), https://tucson.com/
news/state-and-regional/how-do-yousecure-the-border-when-most-migrantsare-just-turning-themselves-in/article_
deed8d48-fa50-11e8-837c0b4b3be5a42a.html (noting that ‘‘large
groups’’ of aliens simply ‘‘cross illegally
to turn themselves in,’’ with no mention
of any entry documents, false or
otherwise). The use of fraudulent
documents undermines the integrity of
the immigration system and is
unnecessary for an alien to apply for
asylum. In other words, because neither
fraudulent documents nor even entry
into the United States are requirements
to make an asylum application, the use
of such documents to enter or attempt
to enter the United States strongly
suggests that the motive of an alien
using such documents is to enter the
United States for reasons other than a
genuine fear of persecution or a need for
protection. Consequently, the
Departments find it reasonable to
consider that factor as a significantly
adverse discretionary one for purposes
of adjudicating an asylum application,
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and the commenters did not
persuasively explain why that should
not be the case.
Even if entry documents were a
prerequisite to the ability to apply for
asylum, the Departments nevertheless
would find that this factor would deter
the use of false documents, which create
burdensome administrative costs in
filtering valid from invalid
documentation and dissipate human
resources that could be used to ensure
that meritorious claims are addressed
efficiently. Those benefits, in the
Departments’ view, would also
ultimately outweigh any costs
associated with the denial of asylum
applications due to the use of such
documents.
Further, the Departments disagree that
this factor would result in denial of
most applications. Regardless of what
documents aliens may use to depart
their countries of nationality, there is no
evidence that most asylum applicants
use false documents to enter the United
States; rather, most aliens seeking
asylum either appear at a port of entry
and request asylum without seeking to
enter with any particular documents or
enter the United States without
inspection, i.e., without presenting any
documents at all.
Commenters’ concerns are also
speculative, and the Departments
reiterate that this factor is one of many
factors considered under the
adjudicator’s discretionary analysis—
not a bar to asylum.
85 FR at 36283 (‘‘[T]he adjudicator
should also consider any other relevant
facts and circumstances to determine
whether the applicant merits asylum as
a matter of discretion.’’). Further, an
alien may introduce relevant evidence
of extraordinary circumstances,
including challenges described by the
commenters, for the adjudicator to
consider. See 85 FR at 36283. The
Departments also emphasize that an
alien’s use of fraudulent documents to
enter the United States is a ground that
renders the alien inadmissible. INA
212(a)(6)(C), 8 U.S.C. 1182(a)(6)(C). This
clear, negative consequence underscores
congressional disapproval of the use of
fraudulent documents to enter the
United States.
In the NPRM, the Departments
explained why this factor considers use
of fraudulent documents for aliens
traveling through more than one country
but not aliens arriving from a
contiguous country. 85 FR at 36283
n.35. For aliens arriving from a
contiguous country, an alien may
simply be carrying the documents he or
she used to depart that country,
particularly in situations in which the
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exit control for the contiguous country
is located in close physical proximity to
the port of entry into the United States
or the embarkation point for a trip by air
or sea to the United States; thus the
Departments will not consider this a
significant adverse factor for such
aliens. As further explained in the
NPRM, the rule aligns with Lin v.
Gonzales, 445 F.3d 127, 133 (2d Cir.
2006), and Matter of Pula, 19 I&N Dec.
at 474, cases that draw a distinction
between presentation of a fraudulent
document to an immigration court and
the use of a fraudulent document to
escape immediate danger. 85 FR at
36283 n.35. To the extent other BIA
cases reject such a distinction, the rule
supersedes conflicting case law.
Accordingly, aliens are not ‘‘punished,’’
as commenters alleged, if they travel
through more than one country. Rather,
the line drawn in Lin and Pula supports
differential treatment. If an alien arrives
directly (such as by air), there is an
innocuous explanation for his carrying
of fraudulent documents: He still has
them because he used them to escape
immediate danger. But if an alien travels
through more than one such country,
that justification for carrying fraudulent
documents—escaping persecution—
becomes far more attenuated. As
explained elsewhere in the NPRM and
this final rule, the Departments believe
that if aliens who travel through more
than one country, subject to some
exceptions, are escaping persecution,
they have an opportunity to seek
protection in any of the countries
through which they transit en route to
the United States. If aliens arriving from
a contiguous country are escaping
persecution, the first place to seek
protection would be the United States,
and so the Departments will not
consider such aliens’ use of fraudulent
documents in pursuit of protection as a
significant adverse factor.
Contrary to commenters’ assertions,
section 208 of the Act, 8 U.S.C. 1158,
does not provide a waiver for the use of
fraudulent documents to enter the
United States, and section 209 of the
Act, 8 U.S.C. 1159, only waives a
ground of inadmissibility related to the
use of fraudulent documents, INA
212(a)(6)(C)(i), 8 U.S.C. 1182(a)(6)(C)(i),
in conjunction with an application for
adjustment of status for an alien who
has already been granted asylum.
Consequently, neither provision applies
to the rule, which addresses solely
discretionary determinations in
connection with an asylum application.
Moreover, the potential availability of a
waiver of a ground of inadmissibility,
which is itself discretionary, for an alien
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who has already been granted asylum
and is seeking lawful permanent
resident status does not suggest that the
basis for the ground of inadmissibility is
not also a relevant discretionary
consideration in the first instance.
Because this factor would discourage
use of fraudulent documents and
streamline the discretionary analysis
regarding the use of fraudulent
documents, the Departments believe the
factor would reduce the overall time
expended to address the issue of
fraudulent documents on a systemwide
basis because fewer aliens would use
fraudulent documents and adjudicators
would consider their use more
consistently. Although the use of
fraudulent documents to enter the
United States is difficult to track in
general and the Departments do not
track the number of asylum applicants
who present such documents, the
Departments nevertheless expect less
time to be expended overall. To the
extent that this provision deters the use
of fraudulent documents, the provision
will conserve enforcement resources
that may otherwise be spent ferreting
out fraud and will support the overall
integrity of the immigration systems and
ensure that benefits are not
inappropriately granted. The
Departments find those benefits
outweigh the various concerns raised by
commenters.
The Departments follow applicable
law and regulations. If the proposed
amendments cited by commenters were
not included in the version of the bill
that became law, then the Departments
do not follow or consider legislative
history regarding such amendments. See
Park ‘N Fly, Inc. v. Dollar Park and Fly,
Inc., 469 U.S. 189, 194 (1985)
(‘‘Statutory construction must begin
with the language employed by
Congress and the assumption that the
ordinary meaning of that language
accurately expresses the legislative
purpose.’’).
The Departments again note the
NPRM, which explains how the rule
interacts with case law regarding this
factor. 85 FR at 36283 n.35. Further, this
rule supersedes previous regulations
that case law may have interpreted in
reaching decisions prior to
promulgation of the rule at hand. To the
extent that other circuits have disagreed
with the Departments’ reasonable
interpretation, the Departments’
proposed rule would warrant reevaluation in appropriate cases under
well-established principles. See Brand
X, 545 U.S. at 982.
The rule requires adjudicators to
consider this factor, like all the factors
outlined in the NPRM, in light of all
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relevant factors. See 85 FR at 36283,
36285. In this regard, the rule aligns
with the approach in Matter of Pula,
contrary to the commenters’ assertions.
The Departments note, however, that
the rule also supersedes Matter of Pula
in some regards, as explicitly provided
in the NPRM. 85 FR at 36285.
4.7.4. Spent More Than 14 Days in Any
One Country
Comment: Commenters expressed
general concerns with the proposed
regulation’s introduction of a bar that
would make any person who spent more
than 14 days in any country en route to
the United States ineligible for asylum.
Specifically, commenters asserted the
new bar is cruel and arbitrary and
capricious, and that it is designed to
make most aliens who enter from the
southern border ineligible for asylum.
Commenters asserted that the NPRM’s
reasoning as to the necessity for a 14day bar is inadequate and that the
policy would be contrary to the concept
of firm resettlement. One commenter
argued that the NPRM failed to explain
how a 14-day stay in a country equates
to an offer of firm resettlement, and
another asserted that the length of stay
in a country is irrelevant to the merits
of an LGBTQ asylum seeker’s claim.
Additionally, one commenter stated that
being given an application to seek
protection in another country does not
equate to an offer of firm resettlement.
The same commenter argued the
NPRM’s use of a single Federal case to
support the proposed provision—Yang
v. INS, 79 F.3d 932 (9th Cir. 1996)—is
not persuasive. The commenter stated
that in Yang, refugees from Laos who
spent 14 years in France with refugee
status were denied asylum in the United
States. The commenter asserted that
using this case to support the position
that denying asylum applications for
anyone who spent 14 days in another
country with no kind of lawful status is
‘‘irrational.’’
Commenters argued that the proposed
14-day bar would punish those who
seek to comply with U.S. policies.
Specifically, commenters noted that
under the CBP ‘‘metering’’ policy,
asylum seekers sometimes are required
to wait more than 14 days (one
commenter stated that the wait could
span months) in order to make their
asylum claims. Commenters also
asserted that asylum seekers subject to
MPP are often required to spend more
than 14 days (up to weeks or months)
in Mexico. Commenters expressed
concern that asylum seekers subject to
metering and MPP would be barred
from asylum under the proposed rule.
One commenter similarly argued that
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the United States has used COVID–19 as
a ‘‘pretext’’ to close the Mexican border
to all asylum seekers. The commenter
implied that these policies could
likewise cause an individual to be in a
third country for longer than 14 days.
Commenters asserted that many
asylum seekers travel to the United
States by foot, bus, or train, which,
commenters assert, often takes longer
than 14 days. Commenters asserted that
the length of an asylum seeker’s journey
is often extended due to the need to
avoid detection from government
officials and non-government actors
trying to return the asylum seeker back
to the country from which the
individual is fleeing. Additionally,
commenters noted that there could be
other reasons that an asylum seeker’s
journey could be extended beyond 14
days, including robbery, kidnap, or
rape. One commenter asserted that those
who travel through southern Mexico
face additional hurdles, asserting that
the Mexican government refuses to issue
travel documents and that the
government threatens to fine
transportation companies that sell
tickets to those without travel
documents.
One commenter expressed concern
that the proposed regulation did not
include an exception for children and
other discrete populations, who, the
commenter stated, might not have
control over the amount of time spent in
third countries en route to the United
States.
Response: This factor is not a bar to
asylum, as commenters alleged. This
factor is considered, along with all the
other factors outlined in the rule, as part
of an adjudicator’s discretionary
analysis. Further, the NPRM clearly
recognized that ‘‘individual
circumstances of an alien’s presence in
a third country or transit to the United
States may not necessarily warrant
adverse discretionary consideration in
all instances,’’ and subsequently
provided various exceptions. 85 FR at
36284.
Consideration of this factor is not
cruel or arbitrary and capricious. This
factor is considered adverse only when
an alien spends more than 14 days in a
country that permits applications for
asylum, refugee status, or similar
protections. The Departments believe
that an alien should apply for protection
at the first available opportunity, but the
Departments would not hold an alien
responsible for failure to apply for
protection that does not, in fact, exist.
Asylum is a form of relief intended for
aliens who legitimately need urgent
protection. If any alien stays in one
country for more than 14 days and that
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country permits applications for various
forms of protection but the alien fails to
apply for such protections, then the
Departments consider that failure to be
indicative of a lack of urgency on the
alien’s part. This factor thus screens for
urgency, an important consideration in
light of the growing number of asylum
applications the Departments receive:
The Departments have seen record
numbers of asylum applications, along
with record numbers of asylum denials,
in the past decade. For comparison, in
FY 2008, 42,836 asylum applications
were filed while, in FY 2019, 213,798
asylum applications were filed. See
EOIR, Adjudication Statistics: Total
Asylum Applications (Oct. 13, 2020),
https://www.justice.gov/eoir/page/file/
1106366/download. These record
numbers have slowed the adjudication
process for all asylum seekers, including
those who urgently need protection.
Thus, the Departments expect that
considering this factor will assist the
efficient adjudication of asylum claims.
The NPRM does not equate either a
14-day stay in one country or the offer
to seek protection, on their own, as firm
resettlement, contrary to commenters’
assertions. For amendments to the firm
resettlement bar, commenters should
refer to Section II.C.7 of the preamble to
the NPRM, 85 FR at 36285–86, and
Section II.C.4.8 of the preamble to this
final rule, revised at 8 CFR 208.15,
1208.15.
Contrary to commenters’ allegations,
the proposed treatment of an alien who
spends more than 14 days in a country
en route to the United States as a
significant adverse factor does not
conflict with firm resettlement. First, an
alien found to have firmly resettled is
barred from asylum relief. INA
208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi). The provision at hand,
however, is not a mandatory bar but a
discretionary factor to be considered by
the adjudicator, subject to exceptions in
cases where the alien’s application for
protection in the third country was
denied, the alien is a victim of a severe
form of human trafficking defined in 8
CFR 214.11, or the alien was present in
or transited through only countries that
were not parties to the Refugee
Convention, Refugee Protocol, or CAT at
the relevant time. 8 CFR
208.13(d)(2)(i)(A)(1)–(3), (d)(2)(i)(B)(1)–
(3); see also 85 FR at 36824. Second, as
proposed by the NPRM, the firm
resettlement bar would apply ‘‘when the
evidence of record indicates’’ that it
would apply. 85 FR at 36286. Then, the
alien bears the burden of proof to
demonstrate that the bar does not apply,
consistent with 8 CFR 1240.8(d). See id.
Accordingly, the discretionary factor of
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whether an alien spent more than 14
days in any one country that provides
applications for refugee, asylee, or other
protections prior to entering or arriving
in the United States is different from but
related to the firm resettlement bar: If an
alien successfully demonstrates that the
firm resettlement bar does not apply,
then an adjudicator would consider that
factor as part of a discretionary analysis
regarding the asylum application.
The Departments disagree that the
reference to Yang, 79 F.3d at 935–39, is
irrational. That case clearly
demonstrates why the Departments are
promulgating this factor for
consideration. As stated in the NPRM,
that case ‘‘uph[eld] a discretionary firm
resettlement bar, and reject[ed] the
premise that such evaluation is arbitrary
and capricious or that it prevents
adjudicators from exercising
discretion.’’ 85 FR at 36284 (citing
Yang, 79 F.3d at 935–39). Such
reasoning is relevant to all cases in
which this factor is considered, whether
the alien spent 14 days or 14 years in
another country. Further, contrary to the
commenters’ assertion, even if the alien
spent 14 days or more in another
country, this factor is not a bar to
asylum; rather, it is considered in light
of all other relevant factors and various
exceptions. See id.
For aliens subject to MPP, those aliens
who have entered the United States and
were processed under MPP are no
longer en route to the United States and
have already applied for admission to
the United States, whereas, this factor
considers whether an alien stayed for
more than 14 days in one country
‘‘[i]mmediately prior to his arrival in the
United States or en route to the United
States.’’ 8 CFR 208.13(d)(2)(i)(A),
1208.13(d)(2)(i)(A). If an alien claims
that he was subject to metering and
waited more than 14 days in Mexico, he
or she may introduce such evidence as
an extraordinary circumstance.
Moreover, such aliens may apply for
protection in Mexico; if that application
is denied, then the factor would not
apply. In addition, the Departments
reject any contention that COVID–19
has been used as a pretext to close the
southern border. The government has
taken steps at the Canadian and
Mexican border to curb the introduction
and spread of the virus, which
continues to affect the United States and
the entire world. See DHS, Fact Sheet:
DHS Measures on the Border to Limit
the Further Spread of Coronavirus
(updated Oct. 22, 2020), https://
www.dhs.gov/news/2020/06/16/factsheet-dhs-measures-border-limitfurther-spread-coronavirus; Control of
Communicable Diseases; Foreign
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Quarantine: Suspension of Introduction
of Persons Into United States From
Designated Foreign Countries or Places
for Public Health Purposes, 85 FR 16559
(Mar. 24, 2020); Security Bars and
Processing, 85 FR 41201 (July 9, 2020)
(proposed rule).
For discrete populations, if
circumstances exist that extend an
alien’s stay in one country to surpass 14
days, an adjudicator will consider such
circumstances to determine whether
they constitute extraordinary
circumstances. Further, an adjudicator
will evaluate whether such alien falls
into one of the three exceptions to this
factor.
4.7.5. Transits Through More Than One
Country Between His Country of
Citizenship, Nationality, or Last
Habitual Residence and the United
States
Comment: Commenters asserted that
the proposed provision pertaining to
transit through more than one country
en route to the United States is arbitrary
and capricious and contrary to
congressional intent. They stated that
the rule would inappropriately
advantage asylum seekers coming from
Mexico and Canada. Commenters
similarly asserted that the proposed rule
would advantage those coming from
countries where direct flights to the
United States are available and those
who could afford to purchase tickets on
such flights. They asserted that there
was no rationale as to why asylum
seekers travelling by air with one or
more layovers in another country
should be treated differently from those
who took a direct flight. And they
further expressed concern that the
proposed factor would be particularly
onerous on women and LGBTQ asylum
seekers.
Commenters averred that the
proposed factor of transit through more
than one country conflicts with Federal
court precedent. Specifically,
commenters noted that a Federal district
court invalidated a prior regulation
concerning a third country transit ban.
Commenters expressed concern that the
Departments are trying to implement the
ban a second time by making it a factor
in discretionary determinations and
asserted that the proposed provision
would likewise be struck down by the
courts.
Commenters expressed concern with
two of the NPRM’s proposed exceptions
to the proposed third country transit
factor. First, one commenter contended
that exempting travel through countries
that are not party to the 1951
Convention relating to the Status of
Refugees, the 1967 Protocol relating to
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the Status of Refugees, or the
Convention Against Torture and Other
Cruel, Inhuman, or Degrading Treatment
or Punishment is overly narrow.
Specifically, the commenter argued that
since 146 countries are party to the 1951
convention and 147 countries are party
to the Protocol, the exception would be
inapplicable to many asylum seekers’
journeys. Second, commenters
expressed concern that the proposed
exception of applying for asylum in
countries visited en route to the United
States is not reasonable. Commenters
asserted that the asylum systems of
many nations through which asylum
seekers commonly travel (such as
Guatemala, Honduras, and El Salvador)
are not well developed and that the
countries are sometimes just as
dangerous as the ones from which they
are fleeing.
Response: The Departments disagree
that this factor is arbitrary and
capricious or contrary to congressional
intent. Although not a bar, this
discretionary factor is consistent with
case law regarding firm resettlement and
safe third countries. See 85 FR at 36284.
Further, taken together with the
exceptions, the factor is consistent with
section 208(a)(2)(A) of the Act, 8 U.S.C.
1158(a)(2)(A).
Similar to the aforementioned factors
that consider whether an alien stayed in
one country for more than 14 days and
whether an alien failed to seek
protection in a country through which
the alien transited en route to the
United States, this factor aims to ensure
that asylum is available for those who
have an urgent need for protection. The
Departments generally believe that
aliens with legitimate asylum claims
would not forego the opportunity to
seek protection in countries through
which they traveled if they had an
urgent need. However, the Departments
acknowledge that circumstances may
exist in which an alien did, in fact,
travel through more than one country
and has an urgent need for asylum;
accordingly, the Departments outlined
three exceptions to this factor, see 85 FR
at 36284; 8 CFR 208.13(d)(2)(i)(A)(1)–
(3), (B)(1)–(3), 1208.13(d)(2)(i)(A)(1)–(3),
(B)(1)–(3), in addition to the general
consideration of extraordinary
circumstances or exceptional and
extremely unusual hardship that may
result if the application is denied. See
85 FR at 36283–84. For these reasons,
the Departments did not promulgate this
factor in an arbitrary and capricious
manner.
Relatedly, this factor does not
improperly advantage asylum seekers
from Canada, Mexico, or countries with
direct flights to the United States. As
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background, asylum and refugee
provisions were incorporated into U.S.
law based on the United States’
international obligations, in part, from
the 1951 Convention relating to the
Status of Refugees and 1967 Protocol.
Signatories to those agreements
comprise an ‘‘international regime of
refugee protection.’’ UNHCR,
Implementation of the 1951 Convention
and the 1967 Protocol Relating to the
Status of Refugees: II. Background, ¶ 3,
EC/SCP/54 (July 7, 1989), https://
www.unhcr.org/en-us/excom/scip/
3ae68cbe4/implementation-1951convention-1967-protocol-relatingstatus-refugees.html. To that end, the
Departments believe this system
operates to ensure aliens may apply for
protection as soon as possible, not to
ensure that aliens receive protection
specifically from the United States.
Congress has authorized the
Departments to bar an alien from
applying for asylum in the United States
if the alien may be removed to a third
country that affords a full and fair
process for determining asylum claims
or equivalent temporary protections,
pursuant to a bilateral or multilateral
agreement. INA 208(a)(2)(A), 8 U.S.C.
1158(a)(2)(A). The United States shares
the burden of processing asylum claims
with other countries pursuant to various
agreements. See, e.g., Agreement
Between the Government of Canada and
the Government of the United States of
America for Cooperation in the
Examination of Refugee Status Claims
from Nationals of Third Countries, Dec.
5, 2002, https://www.canada.ca/en/
immigration-refugees-citizenship/
corporate/mandate/policiesoperational-instructions-agreements/
agreements/safe-third-countryagreement/final-text.html; DHS, Fact
Sheet: DHS Agreements with
Guatemala, Honduras, and El Salvador,
https://www.dhs.gov/sites/default/files/
publications/19_1028_opa_factsheetnorthern-central-america-agreements_
v2.pdf. Thus, asylum seekers from
countries in closer proximity to the
United States or with direct flights to
the United States are not ‘‘advantaged,’’
and asylum seekers from countries that
are farther away from the United States
or without direct flights to the United
States are not ‘‘punished.’’ If anything,
aliens from countries farther away may
have more opportunities to seek
protection than those whose closest—or
potentially only—option is the United
States. In an ‘‘international regime of
refugee protection,’’ it makes sense that
aliens closer to the United States may
obtain asylum more easily in the United
States, just as aliens closer to other
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countries may obtain asylum more
easily in those countries. Including this
factor will encourage aliens to seek
asylum in countries that are closest to
them and encourage all treaty
signatories to do their fair share in
providing safe harbor for refugees.
For discussion of this rule’s effect on
women and LGBTQ asylum seekers, see
Section II.C.1.3 of this preamble. The
Departments note here, however, that
the rule applies to all asylum seekers
regardless of gender or sexual
orientation.
Moreover, this factor is not an
eligibility bar for asylum; it is merely
one factor to be considered as relevant,
along with various other factors
outlined in the rule. The previous
rulemaking cited by commenters,
Asylum Eligibility and Procedural
Modifications, 84 FR 33829 (July 16,
2019), barred asylum relief to aliens
who failed to apply for protection in a
third country through which they
traveled en route to the United States.
While that rule encompasses similar
considerations, it is fundamentally
different because the 2019 rule
constituted a mandatory bar to asylum.
This rule considers this factor as part of
an adjudicator’s discretionary analysis.
Adverse judicial treatment of the 2019
rule does not directly apply to this
rulemaking, which the Departments
propose to issue under a different
statutory authority. See E. Bay
Sanctuary Covenant, 964 F.3d at 849
(distinguishing ‘‘the broad discretion to
deny asylum to aliens who are eligible
for asylum’’ from the narrower
‘‘discretion to prescribe criteria for
eligibility’’).
The Departments disagree with
commenters that the exception for
aliens who were present in or transited
through countries that were, at the
relevant time, not parties to the Refugee
Convention, Refugee Protocol, or CAT is
too narrow. That exception is fashioned
to ensure that aliens have an
opportunity to apply for protection—
whether that be in the United States or
in a country through which they transit.
If a country does not offer such
protection, then an alien would not be
held to that standard and could avail
themselves of the third exception.
Regarding comments that the exceptions
to this factor are insufficient due to
danger in and underdevelopment of
most countries through which aliens
travel en route to the United States, the
Departments note that, by becoming
party to those treaties, the third
countries through which an alien may
have transited are obligated by treaty to
provide protection from removal to
individuals who are likely to face
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persecution on account of a protected
ground or torture. See also Section
III.C.4.7.2 of this preamble, supra
(discussing the availability of protection
in countries outside the United States
through which an alien may transit).
Accordingly, the Departments believe
the rule is consistent with section 208
of the Act (8 U.S.C. 1158). The
Departments note that regardless of
whether an alien claims any of the
exceptions, an alien may still assert that
denial of their asylum application
would result in extraordinary
circumstances or produce exceptional
and extremely unusual hardship.
4.7.6. Subject to § 1208.13(c) But for the
Reversal, Vacatur, Expungement, or
Modification of a Conviction or
Sentence
Comment: Commenters expressed
general concerns with the provision of
the proposed regulation relating to
reversed or vacated criminal
convictions, asserting that it would lead
to many asylum applications being
inappropriately denied.
One commenter asserted that the
proposed regulation would
inappropriately create a categorical
approach to considering vacated
convictions in discretionary
determinations. The commenter
asserted that adjudicators should
consider vacated convictions on a caseby-case basis and argued that a vacated
conviction could provide positive
equities that should be considered.
Commenters asserted that the
proposed regulation is inconsistent with
due process. Specifically, one
commenter asserted that the proposed
regulation would bar from asylum relief
individuals who had criminal sentences
that were vacated, reversed, expunged,
or modified unless there was an express
finding that the person is not guilty. The
commenter asserted that there could be
instances where a prosecutor decides to
decline to pursue a case further after
learning of an underlying error in the
criminal proceedings without first
making a determination as to the
defendant’s innocence or guilt. The
commenter asserted that the proposed
regulation could cause some individuals
in this position with otherwise
meritorious claims to be barred from
asylum. The commenter cited Nelson v.
Colorado, 137 S. Ct. 1249, 1255–56
(2017), and argued that such an outcome
would violate due process principles.
One commenter expressed concern
that the proposed regulation is
inconsistent with the INA and the BIA
decision, Matter of Devison, 22 I&N Dec.
1362 (BIA 2000). The commenter
asserted that the Act and precedent
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establish that juvenile charges and
convictions are not criminal convictions
and thus should not be considered
under the proposed regulation.
Similarly, the commenter cited research
suggesting that a child’s comprehension
of the consequences for engaging in
criminal activity varies based on age.
Accordingly, the commenter asserted,
individuals should not be subjected to
excessive punishments for actions that
they took when they were young.
Response: As an initial point, the
Departments note that this provision is
fully consistent with long-standing case
law allowing adjudicators to
appropriately consider as an adverse
discretionary factor ‘‘criminal conduct
which has not culminated in a final
conviction for purposes of the Act.’’
Matter of Thomas, 21 I&N Dec. 20, 23–
24 (BIA 1995) (collecting cases); cf.
Villanueva-Franco v. INS, 802 F.2d 327,
329–30 (9th Cir. 1986) (finding that the
Board could consider alien’s extensive
criminal record, which included an
expunged felony conviction for
assaulting a police officer, in weighing
whether voluntary departure was
merited as a matter of discretion);
Parcham v. INS, 769 F.2d 1001, 1005
(4th Cir. 1985) (‘‘Evidence of an alien’s
conduct, without a conviction, may be
considered in denying the discretionary
relief of voluntary departure.’’); Matter
of Seda, 17 I&N Dec. 550, 554 (BIA
1980) (noting that ‘‘a plea of guilty [that]
results in something less than a
conviction’’ is ‘‘a significant adverse
factor to be considered in whether a
favorable exercise of discretion is
warranted’’ for voluntary departure),
overruled on other grounds by Matter of
Ozkok, 19 I&N Dec. 546, 552 (BIA 1988).
Commenters did not persuasively
explain why the Departments should
abandon this long-standing principle in
considering all conduct in making a
discretionary determination, especially
conduct that initially led to a criminal
conviction.
Additionally, commenters’ concerns
that this factor will result in improper
denials of asylum applications are
speculative. This factor is not a bar to
asylum. Compare Procedures for
Asylum and Bars to Asylum Eligibility,
84 FR 69640, 69654–56 (Dec. 19, 2019)
(proposing additional bars to asylum
eligibility based on criminal convictions
and clarifying when an order vacating or
modifying a conviction or sentence will
preclude the application of the
proposed bars). Considered relative to
all the other factors proposed in NPRM,
outcomes will vary on a case-by-case
basis, given consideration of
extraordinary circumstances or
exceptional and unusual hardship
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resulting from a denial of asylum. 85 FR
at 36283.
The Departments disagree that this
factor creates a ‘‘categorical approach,’’
as commenters alleged. A categorical
approach often applies when
determining whether a particular
conviction qualifies as an offense that
would render the alien ineligible for
discretionary relief. 8 CFR 208.13(c),
1208.13(c); see Kawashima v. Holder,
565 U.S. 478, 483 (2012). This factor
merely counsels adjudicators that if a
conviction qualifies, it should be
considered an adverse factor
notwithstanding any subsequent vacatur
or reversal of that sentence (unless the
alien was found not guilty). But this rule
takes no position on what approach
should apply—categorical or
circumstance-specific—in determining
whether a conviction would so qualify.
Moreover, this factor does not affect
existing case law allowing the
consideration of criminal activity as a
discretionary factor, even when that
activity has not resulted in a conviction.
The rule, as proposed and in this final
iteration, however, considers this factor
as relevant to each case, along with
consideration of extraordinary
circumstances or exceptional and
extremely unusual hardship that may
befall an alien if asylum is denied. In
this way, the rule is consistent with the
commenter’s suggestion that criminal
activity must be considered on a caseby-case basis.
The rule does not violate due process.
Consistent with long-standing case law,
the rule requires adjudicators to
consider, as part of the discretionary
analysis, convictions that remain valid
for immigration purposes. See 85 FR at
36284. Due process requires that an
alien receive a full and fair hearing that
provides a meaningful opportunity to be
heard. See Kerciku v. INS, 314 F.3d 913,
917 (7th Cir. 2003). This rule does not
violate due process because it does not
deprive aliens of their right to a hearing
before an immigration judge, 8 CFR
1240.10, or their right to appeal to the
BIA, 8 CFR 1003.1(b).
Moreover, because asylum is a
discretionary form of relief, aliens have
no constitutionally protected interest in
a grant of asylum. See Nativi-Gomez v.
Ashcroft, 344 F.3d 805, 807–09 (8th Cir.
2003) (explaining that an alien has no
expectation that discretionary relief will
be granted and, consequently, no
protected liberty interest in such relief
(citing Ashki v. INS, 233 F.3d 913, 921
(6th Cir. 2000)). Accordingly, this rule
presents distinct issues from Nelson,
137 S. Ct. at 1255–56, cited by a
commenter. Nelson holds only that a
state may not continue to deprive a
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person of his property—there,
thousands of dollars in costs, fees, and
restitution—after his conviction has
been reversed or vacated. The case
applied the balancing test in Mathews v.
Eldridge, 424 U.S. 319 (1976), which
balances the private interest affected,
the risk of erroneous deprivation of such
interest through procedures used, and
the governmental interest at stake.
Because, unlike the monetary exactions
at issue in Nelson, the rule affects no
constitutionally protected liberty or
property interest, that case and the
Mathews balancing test do not apply.
The Departments will continue to
apply Matter of Devison, 22 I&N Dec.
1362 (BIA 2000), as relevant; however,
the commenter misunderstands the
holding in that case. In that case, as
referenced by a commenter, the BIA
held that an adjudication as a ‘‘youthful
offender’’ constituted a determination of
juvenile delinquency rather than a
conviction under section 101(a)(48)(A)
of the Act, 8 U.S.C. 1101(a)(48)(A).
Matter of Devison, 22 I&N Dec. at 1366.
‘‘In its reasoning, the Board drew a
critical distinction between a finding of
delinquency, which involves ‘status’
rather than guilt or innocence, and
deferred adjudication or expungement.
Deferred adjudications constitute
convictions under the INA while
findings of delinquency do not.’’ Uritsky
v. Gonzales, 399 F.3d 728, 730 (6th Cir.
2005) (describing the BIA’s holding in
Matter of Devison) (internal citation
omitted). Accordingly, juvenile
adjudications of delinquency will
continue to be evaluated in accordance
with applicable statutes and regulations.
But, because Matter of Devison does not
hold that juvenile convictions cannot
qualify as criminal convictions under
the Act, the Departments decline to
apply it as suggested by the commenter.
The rule does not change or reinterpret
the definition or disturb case law
regarding criminal convictions; in fact,
the rule codifies long-standing case law
through promulgation of this factor. See
85 FR at 36284. To the extent
commenters expressed disagreement
with the definition of ‘‘conviction’’
under the Act, that issue is outside the
scope of this rulemaking.
Finally, to the extent commenters
queried whether particular types of
cases with specific facts would
necessarily be denied, the Departments
find such queries speculative or
hypothetical. Moreover, the
Departments do not generally provide
advisory opinions on asylum
applications, especially in a rulemaking.
Rather, the Departments expect that
their adjudicators will address each case
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based on its own particular facts and the
applicable law.
4.7.7. More Than One Year of Unlawful
Presence in the United States Prior To
Filing an Application for Asylum
Comment: Commenters generally
expressed concern that consideration of
unlawful presence in discretionary
determinations would lead to the denial
of most asylum applications. One
commenter expressed concern that the
proposed provision fails to account for
practical realities such as official ports
of entry being ‘‘effectively closed’’ to
asylum seekers for years and that it
could take more than a year to recover
from the trauma that led an individual
to flee his or her country.
Commenters asserted that inclusion of
the proposed unlawful presence factor
in discretionary determination is ultra
vires. Specifically, commenters noted
that section 208(a)(2)(d) of the Act (8
U.S.C. 1158(a)(2)(d)) provides two
instances in which an asylum
application can be filed outside of the
one-year deadline: (1) Changed
circumstances that affect eligibility for
asylum, and (2) extraordinary
circumstances relating to the delay of
filing the application within one year.
Commenters asserted that the proposed
regulation would frustrate this statutory
framework because a person who filed
more than one year after his or her last
entry into the United States but meets
one of the above-identified exceptions
could still see their application denied
under the proposed rule as a matter of
discretion. Commenters also noted that
there could be instances where the
exceptions would not be applicable
until after the one-year deadline has
expired. Commenters stated that
deadline exceptions are especially
important for LGBTQ asylum seekers.
Commenters stated that the process to
understanding one’s identity as an
LGBTQ individual can take more than
one year and requires safety, security,
and a support system that is often not
available during flight from their home
countries. Similarly, commenters
asserted that it could take over a year to
detect an HIV infection because of the
need for ‘‘culturally competent and
clinically appropriate’’ medical care that
is often not available to asylum seekers
outside of the United States.
Commenters argued that the proposed
regulation conflicts with congressional
intent. One commenter detailed the
legislative history surrounding the oneyear filing deadline. Specifically, the
commenter noted that the Senate
version of the bill in which the deadline
was debated raised the deadline from 30
days to one year and that an amendment
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to the House version changed the
wording of one of the exceptions from
‘‘changed country conditions’’ to
‘‘personal circumstances’’ in order to
broaden the exception for applications
that would be accepted after the
statutory deadline. The commenter also
highlighted a floor speech that the
commenter argued evidenced
congressional intent to create broad
exceptions to the one-year deadline in
order to reduce the chance of arbitrary
denials.
One commenter argued that the
proposed regulation conflicts with
agency policy. Specifically, the
commenter argued that in Matter of Y–
C–, 23 I&N Dec. 286, 287 (BIA 2002), the
BIA stated that a failure to file within
the one-year deadline does not result in
an absolute bar to filing an asylum
application. The commenter also
asserted that the proposed regulation is
in conflict with 8 CFR 208.4(a)(4)–(5)
and 8 CFR 1208(a)(4)–(5), which, the
commenter asserted, provide broad
definitions for the changed and
extraordinary circumstances exceptions.
The commenter similarly asserted that
the proposed regulation is in conflict
with 8 CFR 208.4(a)(2)(B) and 8 CFR
1208.4(a)(2)(B), which require
applicants to establish the exceptions
‘‘to the satisfaction’’ of the adjudicator.
The commenter noted that USCIS
guidance states the standard is one of
‘‘reasonableness,’’ which, the
commenter asserted, is lower than that
of ‘‘clear and convincing evidence.’’ The
commenter asserted that USCIS’s
articulation of the standard evidences
agency acknowledgement of
congressional intent to have the
exceptions be broadly available.
One commenter asserted that the
proposed regulation is inconsistent with
the United States’ obligations under the
1967 Protocol. Specifically, the
commenter asserted that the UNHCR
Executive Committee opposed the oneyear filing deadline when it was under
consideration because it was concerned
with the impact it would have on the
ability of the United States to offer
protection to those fleeing persecution.
The commenter similarly asserted that
President Clinton opposed the one-year
filing deadline out of a concern for it
being inconsistent with international
treaty obligations.
Response: This factor, like the other
factors, is not a bar to asylum. The
Departments proposed this factor as one
of many that an adjudicator must
consider when determining whether an
asylum application warrants a favorable
exercise of discretion. 85 FR at 36283.
Commenters’ concerns that
consideration of this factor would result
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in the denial of most asylum
applications are speculative, untethered
to the inherent case-by-case nature of
asylum adjudications, and based on the
erroneous underlying premise that this
factor functions as an eligibility bar.
Moreover, this factor would, of its
own force, result in the denial of only
a small number, if any, of asylum
claims. For aliens who entered the
United States unlawfully and who
accrue at least one year of unlawful
presence, the statutory one-year bar in
INA 208(a)(2)(B), 8 U.S.C. 1158(a)(2)(B),
would likely apply independently,
regardless of this provision. And aliens
who arrive in the United States lawfully
and maintain lawful status do not
accrue unlawful presence and, thus,
would not be subject to this provision.
INA 212(a)(9)(B)(ii), 8 U.S.C.
1182(a)(9)(B)(ii). Even if such aliens fell
out of status, their previous status may
demonstrate extraordinary
circumstances, 8 CFR 208.4(a)(5)(iv),
1208.4(a)(5)(iv), which would excuse
the statutory one-year filing deadline for
a ‘‘reasonable period,’’ and that
‘‘reasonable period’’ is likely to be less
than the one year of unlawful presence
required to trigger this provision. See
Asylum Procedures, 65 FR 76121,
76123–24 (Dec. 6, 2000) (‘‘Generally, the
Department expects an asylum-seeker to
apply as soon as possible after
expiration of his or her valid status, and
failure to do so will result in rejection
of the asylum application. Clearly,
waiting six months or longer after
expiration or termination of status
would not be considered reasonable.’’).
Commenters’ concerns also do not
account for the exceptions to the accrual
of unlawful presence, INA
212(a)(9)(B)(iii), 8 U.S.C.
1182(a)(9)(B)(iii), or for situations in
which the Attorney General or Secretary
may grant an asylum application
notwithstanding this factor. In short,
commenters’ concerns that this
provision will result in the denial of
most asylum application is wholly
unfounded.
This factor is consistent with the Act.
The rule preserves consideration of the
two statutory provisions, cited by
commenters, in which aliens may file an
asylum application outside of the oneyear deadline—changed circumstances
and extraordinary circumstances. See 85
FR at 36285. Further, the rule provides
consideration of whether exceptional
and extremely unusual hardship may
befall an alien if asylum was denied. For
the discrete populations referenced by
the commenters who file outside of the
one-year deadline, adjudicators may
consider those circumstances in
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accordance with the rule.64
Accordingly, the rule does not frustrate
the statutory framework.
The Departments disagree that the
rule conflicts with congressional intent
and agency policy. First, the
Departments note that legislative history
is secondary to the text of the statute
itself. See Park ‘N Fly, Inc., 469 U.S. at
194 (‘‘Statutory construction must begin
with the language employed by
Congress and the assumption that the
ordinary meaning of that language
accurately expresses the legislative
purpose.’’). The Supreme Court has
explained the difficulty in examining
legislative history because, oftentimes,
both support and opposition may be
found, thereby ‘‘creat[ing] more
confusion than clarity.’’ Lamie v. U.S.
Trustee, 540 U.S. 526, 539 (2004); see
also Milner v. Dep’t of Navy, 562 U.S.
562, 572 (2011) (‘‘We will not take the
opposite tack of allowing ambiguous
legislative history to muddy clear
statutory language.’’). The Departments
read the plain language of the statute
conferring discretionary authority to the
Attorney General to adjudicate asylum
applications in promulgating this
section of the rule, which guides the
exercise of such discretion through
consideration of various factors.
Accordingly, in regard to this particular
regulatory provision, the Departments
rely on the text of the statute rather than
the legislative history.
Second, the rule does not conflict
with agency policy. This factor, as
previously explained, does not function
as an absolute bar to asylum; therefore,
it does not conflict with case law
holding that extraordinary
circumstances may excuse untimely
filing. Moreover, this factor does not
conflict with current regulations, as
alleged by a commenter. The rule does
not change the definitions for changed
circumstances or extraordinary
circumstances in 8 CFR 208.4(a)(4)–(5),
1208.4(a)(4)–(5), and the rule repeatedly
stated that the adjudicator will consider
this factor, along with all of the factors,
as part of the discretionary analysis.
Thus, it does not offend 8 CFR
208.4(a)(2)(B), 1208.4(a)(2)(B).
In regard to one commenter’s concern
that the rule’s ‘‘clear and convincing
evidence’’ standard would displace
USCIS’s current ‘‘reasonableness
standard’’ for excusing a late-filed
application, the commenter conflates
the burden for showing extraordinary
circumstances excusing the general oneyear filing deadline with the burden for
showing exceptional and extremely
64 See supra Section II.C.1.3 for further discussion
on vulnerable populations.
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unusual hardship warranting an
exercise of discretion by the Secretary or
Attorney General. Compare 8 CFR
208.4(a)(5), 1208.4(a)(5) (‘‘The burden of
proof is on the applicant to establish to
the satisfaction of the asylum officer, the
immigration judge, or the Board of
Immigration Appeals . . . that the delay
was reasonable under the
circumstances’’), with 8 CFR
208.13(d)(2)(ii), 1208.13(d)(2)(ii)
(Secretary or Attorney General may
favorably exercise discretion where one
or more adverse discretionary factors are
present in ‘‘cases in which an alien, by
clear and convincing evidence,
demonstrates that the denial of the
application for asylum would result in
exceptional and extremely unusual
hardship to the alien’’). The two
standards do not conflict because they
apply in different contexts and serve
different purposes.65 The ‘‘to the
satisfaction of the asylum officer’’
standard reflects the statutory
requirement that an alien must
demonstrate extraordinary
circumstances ‘‘to the satisfaction of the
Attorney General’’ to excuse a late-filed
asylum application. INA 208(a)(2)(D), 8
U.S.C. 1158(a)(2)(D). It reflects a
showing to be made by the alien in
order to receive initial consideration of
the asylum application, irrespective of
its merits. The ‘‘clear and convincing
evidence’’ standard reflects the showing
necessary to warrant the Secretary’s or
Attorney General’s favorable exercise of
discretion when any significantly
adverse factor—whether an unpaid tax
obligation, or the denial of two previous
applications—is present. This standard
is consistent with prior standards set for
the application of that discretion to
immigration benefits. See 8 CFR
212.7(d), 1212.7(d). It represents a
concluding consideration to determine
whether a grant of asylum is ultimately
appropriate and goes directly to the
merits of the asylum application. The
two standards therefore do not conflict.
The rule does not circumvent the
United States’ obligations under the
1967 Protocol. In accordance with its
non-refoulement obligations under the
1967 Protocol, the United States
continues to offer statutory withholding
of removal and protection under the
65 For example, an alien may establish ineffective
assistance of counsel as an extraordinary
circumstance to excuse a failure to meet the oneyear asylum application filing deadline. 8 CFR
208.4(a)(5)(iii), 1208.4(a)(5)(iii). That showing,
however, simply allows the application to be filed
and says little about whether the application should
ultimately be granted as a matter of discretion,
particularly if there are unrelated adverse factors to
be considered, such as unpaid tax obligations. 8
CFR 208.13(d)(2)(i)(E)(2), 1208.13(d)(2)(i)(E)(2).
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CAT regulations.66 The Departments
also find commenters’ assertions
unpersuasive that the UNHCR Executive
Committee and former-President
Clinton opposed the one-year deadline.
As an initial matter, concerns regarding
solely the one-year deadline are outside
the scope of this regulation because the
rule does not amend the deadline, nor
could it. And, in any event, the
Departments are not aware that any
court has endorsed the UNHCR
Executive Committee’s and President
Clinton’s theory that the existing oneyear time bar on asylum applications
violates international law.

jbell on DSKJLSW7X2PROD with RULES2

4.7.8. Tax Violations
Comment: Commenters asserted that
tax violations are not related to the
merits of an asylum application and that
the proposed regulation would punish
asylum seekers for not understanding
tax law. Commenters asserted that
another result of EAD regulations is that
many asylum seekers work in the
informal economy and are paid ‘‘off the
books’’ to support themselves while
their applications are pending.
Commenters argued that it is not
reasonable to expect asylum seekers
(some of whom, one commenter noted,
do not speak English) to navigate the
complexities of tax law to determine if
they are required to file taxes. Another
commenter asserted that even if an
asylum seeker determined that he or she
was not required to file, it would be
difficult prove in court due to
employment in the informal economy.
The commenter also noted that in
seeking to comply with the proposed
rule, asylum seekers may turn to, and be
defrauded by, notarios.
One commenter asserted that,
contrary to the NPRM’s reasoning,
consideration of this factor would
require more adjudicative time.
Specifically, the commenter asserted
that longer asylum interviews and
hearings would be required to
determine whether an asylum seeker
was required to file taxes.
Commenters further asserted that
immigration judges are not qualified to
66 See R–S–C– v. Sessions, 869 F.3d 1176, 1188
n.11 (10th Cir. 2017) (explaining that ‘‘the Refugee
Convention’s non-refoulement principle—which
prohibits the deportation of aliens to countries
where the alien will experience persecution—is
given full effect by the Attorney General’s
withholding-only rule’’); Cazun v. Att’y Gen. U.S.,
856 F.3d 249, 257 & n.16 (3d Cir. 2017) (similar);
Ramirez-Mejia v. Lynch, 813 F.3d 240, 241 (5th Cir.
2016) (similar); Maldonado, 786 F.3d at 1162
(explaining that Article 3 of the CAT, which sets
out the non-refoulement obligations of parties, was
implemented in the United States by the FARRA
and its implementing regulations). For further
discussion on international law principles as they
relate to this rulemaking, see section II.C.6.8 infra.
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make determinations as to whether an
individual is required to file taxes and
that by granting them such power the
proposed rule would infringe upon the
province of the Department of the
Treasury. Commenters asserted that the
proposed rule would open the DOJ to
numerous and costly lawsuits under the
APA where plaintiffs would allege that
an immigration judge’s misapplication
of the tax code led to denials of asylum
applications. Moreover, commenters
argued that such lawsuits would
‘‘effectively bankrupt’’ the United
States.
Commenters asserted that the
proposed provisions relating to tax
violations would violate the U.S.
Constitution in two ways. First,
commenters argued that the proposed
provisions conflict with the Eighth
Amendment’s proscription against cruel
and unusual punishment. Specifically,
commenters asserted that if an applicant
presents a meritorious claim, it would
be cruel and unusual punishment to
consider the ‘‘minor civil error’’ of not
filing taxes on time a ‘‘strict liability
offense’’ that completely bars the
applicant from asylum protection.
Second, commenters argued that the
proposed regulation would violate the
Equal Protection Clause because the
proposed rule would create harsher
penalties for asylum seekers who do not
file than for citizens and LPRs.
Specifically, commenters asserted that
by barring individuals from eligibility
for asylum protection, the proposed rule
would create harsher penalties for
asylum seekers for tax non-compliance
than for citizens and LPRs who would
not face such severe consequences.
Commenters also asserted that many
asylum seekers would not be able to
comply with the proposed tax
provisions due to USCIS’s rules
pertaining to Employment
Authorization Documents (‘‘EAD’’).
Commenters asserted that under the
EAD rules, it is not possible for asylum
seekers to receive a social security
number (‘‘SSN’’) prior to obtaining an
EAD. One commenter asserted that the
IRS website is unclear on whether
asylum seekers without EADs would be
eligible to receive Individual Taxpayer
Identification Numbers (‘‘ITIN’’). The
commenter asserted that even if an
asylum seeker is eligible for an SSN or
an ITIN, it could still be difficult for the
applicant to obtain the identity
documents needed to apply for an SSN
or an ITIN from his or her home
country.
Response: In general, the comments
on this provision suggest either that
aliens seeking asylum should be
excused from filing Federal, state, or
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local income tax returns or that the
Departments should ignore clear
violations of law when aliens fail to do
so. Neither suggestion is well-taken by
the Departments, as either
countenancing or ignoring violations of
the law is inconsistent with each’s
mission. Moreover, the comments fail to
acknowledge clear case law that income
tax violations are a significant adverse
discretionary factor in the immigration
adjudication context. See, e.g., Matter of
A–H–, 23 I&N Dec. 774, 782–83 (A.G.
2005) (noting that tax violations ‘‘weigh
against asylum’’ because they exhibit
‘‘disrespect for the rule of law’’); cf. In
re Jean Gilmert Leal, 2014 WL 4966499,
*2 (BIA Sept. 9, 2014) (noting in the
context of an application for adjustment
of status that it is ‘‘well settled’’ that
‘‘failure [to file tax returns] is a negative
discretionary factor because it reflects
poorly on the applicant’s respect for the
rule of law and his sense of obligation
to his community’’).
The Departments also note that
consideration of tax returns filed by
aliens are already enshrined in multiple
places in immigration law. See, e.g., 8
CFR 210.3(c)(3) (alien applicant for
legalization program may establish
proof of employment through, inter alia,
Federal or state income tax returns); id.
214.2(a)(4) (alien dependents of certain
visa holders who obtain employment
authorization ‘‘are responsible for
payment of all Federal, state and local
income, employment and related taxes
and Social Security contributions on
any remuneration received’’); id.
214.2(5)(ii)(E) (restricting employment
eligibility for certain visa dependents
when the proposed employment is
contrary to the interest of the United
States, defined as, inter alia,
employment of visa holders or
dependents ‘‘who cannot establish that
they have paid taxes and social security
on income from current or previous
United States employment’’); id.
214.2(g)(4), (5)(ii)(E) (same, but for a
different visa category); id.
244.9(a)(2)(i), 1244.9(a)(2)(i) (income tax
returns may serve as proof of residence
for purposes of an application for
Temporary Protected Status (‘‘TPS’’));
id. 1244.20(f)(1) (adjudicator may
require proof of filing an income tax
return before granting a fee waiver for a
TPS application); id.
1245.13(e)(3)(iii)(E) (alien applicant for
adjustment of status may establish proof
of physical presence in the United
States through, inter alia, income tax
records). To the extent that commenters
raised concerns about an alien’s ability
to navigate existing tax systems in the
United States—a question that is beyond
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the scope of this rule—they neither
acknowledged the many existing
provisions linking aliens, benefits, and
income tax returns nor persuasively
explained why adherence to tax laws is
an inappropriate discretionary factor to
consider in the context of the rule.
The Departments disagree with
commenters regarding the relation of tax
violations to the statutory discretionary
analysis. As the proposed rule
explained, the Departments see no
concern with treating an asylum
applicant’s failure to file tax forms,
when required by law, as a negative
factor in an asylum adjudication when
all other individuals required to file tax
returns in the United States are subject
to negative consequences for failure to
file required tax forms. See 85 FR at
36284. The Departments believe that
adherence to U.S. tax law is applicable
to a favorable exercise of discretion, and
this factor evaluates such adherence as
part of an adjudicator’s discretionary
analysis.
The Departments find commenters’
concerns associated with working in the
‘‘informal economy’’ to be unpersuasive.
Aside from the fact that working
without authorization is unlawful, the
Departments emphasize the potential
dangers of working without
authorization, including exploitation,
and, thus, strongly discourage aliens
from doing so. Although not the
purpose of this regulation, if the rule
deters aliens from working without
authorization, then the Departments
find that to be a positive unintended
consequence. Further, to the extent that
commenters assert this rule will have
negative consequences on aliens who
are violating the law—either by working
without authorization or by failing to
file tax returns—the Departments find
continuing illegal activity to be an
insufficiently persuasive basis to alter
the rule.
To the extent that commenters are
opposed to the EAD regulations or
expressed concern in regard to notario
fraud, such concerns are outside the
scope of this rulemaking. Moreover,
aliens who require an EAD but do not
possess one should not be engaged in
employment, and aliens who have not
engaged in employment will—unless
they have another source of taxable
income—generally not be required to
file income tax returns that are the
subject of the rule. Further, the
Departments recognize that notario
fraud exists, but it exists independently
of the rule and has existed for many
years. To the extent that notario fraud
exists in tax preparation services, again,
that fraud exists outside of this rule and
flows from long-standing state and
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Federal tax obligations, not any
provision proposed in the rule. To the
extent that commenters oppose this
portion of the rule because they believe
it will lead aliens to engage in unlawful
behavior (i.e., working without an EAD),
the Departments note that nothing in the
rule requires any individual to engage in
unlawful behavior. Similarly, to the
extent that commenters oppose the rule
because they believe it will cause aliens
to fulfill an existing legal obligation (i.e.,
filing income tax returns) by utilizing
individuals who themselves may engage
in unlawful behavior (i.e., notarios), the
Departments also note that nothing in
the rule requires aliens to hire
individuals who engage in illegal
behavior. Further, even if aliens turn to
notarios to prepare and file tax returns,
they would do so not in response to the
rule, but in response to the myriad laws
documented above that already
incentivize or require aliens to file
income tax returns. Moreover, under
Matter of A–H–, 23 I&N at 782–83,
immigration judges may already
consider tax violations as a significantly
adverse factor, and commenters point to
no evidence of their predicted dire
consequences from that decision. The
Departments therefore believe any such
speculative harm is outweighed by the
policy benefits of codifying this factor
by rule and providing clear guidance to
adjudicators about how to weigh this
factor when exercising discretion to
grant or deny asylum. In short,
commenters’ concerns minimize
personal responsibility and agency, are
outside the scope of the rulemaking, and
are outweighed by the policy benefits of
the rule.
Commenters’ concerns about tax law
are similarly outside the scope of this
rulemaking. Everyone, U.S. citizens and
non-citizens alike, are required to
comply with the tax laws. See 85 FR at
36284 (citing 26 U.S.C. 6012, 7701(b);
26 CFR 1.6012–1(a)(1)(ii), (b)). This rule
does not change tax law, which, as
relevant to this rulemaking, requires
certain aliens to file tax forms without
regard to their primary language or the
complexity of the tax code.
Nevertheless, the IRS has assistance
available in multiple languages, see
Internal Revenue Serv., Help Available
at IRS.gov in Different Languages and
Formats (last updated Apr. 3, 2020),
https://www.irs.gov/newsroom/helpavailable-at-irsgov-in-differentlanguages-and-formats, and there are
numerous legitimate agencies, clinics,
and nonprofits that can also be solicited
for assistance with tax law compliance,
see, e.g., Internal Revenue Serv., Free
Tax Return Preparation for Qualifying
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Taxpayers (last updated Nov. 9, 2020),
https://www.irs.gov/individuals/freetax-return-preparation-for-qualifyingtaxpayers (discussing the IRS’s
Volunteer Income Tax Assistance
(‘‘VITA’’) program); see also Internal
Revenue Serv., IRS Publication 3676–B,
https://www.irs.gov/pub/irs-pdf/
p3676bsp.pdf (explaining the types of
tax returns prepared under the VITA
program). This rule requires
consideration of an asylum applicant’s
compliance with tax laws as part of the
adjudicator’s discretionary analysis and
merely provides direction to
adjudicators regarding how to assess, as
a discretionary factor, an alien’s failure
to adhere to the law. It does not
substantively change tax law in any
way.
The Departments disagree with
commenters’ concerns that evaluating
this factor will require more
adjudicative time. As discussed above,
consideration of a failure to file income
tax returns is already an adverse factor
for purposes of asylum adjudications.
See Matter of A–H–, 23 I&N at 783.
Thus, its further codification in
applicable regulations will not
appreciably require additional
adjudicatory time. Further, even if it
did, the benefit of clarity and guidance
provided by this rule to the
discretionary analysis outweighs any
minimal, additional adjudicatory time.
The Departments are confident that
asylum officers and immigration judges
possess the competence and
professionalism necessary to timely
interpret and apply the relevant
regulations and statutes when
considering this factor. See 8 CFR
1003.10(b) (‘‘immigration judges shall
exercise their independent judgment
and discretion’’). Immigration judges
have undergone extensive training;
further, immigration judges already
interpret and apply complex criminal
law as it affects an alien’s immigration
status. In light of this, the Departments
disagree with commenters who claim
that immigration judges are not
qualified to make determinations based
on this factor. Relatedly, the Department
declines to address commenters’
speculative assertions that
misapplication of the tax code by
immigration judges will open up the
Departments to litigation, which will, in
turn, bankrupt the Departments. As
discussed, supra, the Departments have
already been considering the failure to
file income tax returns as a
discretionary factor for many years, and
such considerations have not led to the
dire consequences predicted by
commenters.
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Likewise, the Departments disagree
that this factor improperly infringes on
the purview of the Treasury
Department. This factor evaluates the
tax status of aliens only as it applies to
their immigration status, which is
clearly within the jurisdiction of the
Departments. 8 CFR 208.2, 208.9(a),
1208.2, 1003.10(b). This factor does not
determine tax-related responsibilities or
consequences for such aliens.
Commenters misapply the Eighth
Amendment’s protection against cruel
and unusual punishment. The Eighth
Amendment applies in the context of
criminal punishments, protecting
against disproportional punishments as
they relate to the offense. See Roper v.
Simmons, 543 U.S. 551, 560 (2005)
(‘‘[T]he Eighth Amendment guarantees
individuals the right not to be subjected
to excessive sanctions. The right flows
from the basic precept of justice that
punishment for crime should be
graduated and proportioned to the
offense.’’ (cleaned up)).
Denial of an asylum application,
however, is not a criminal punishment.
As an initial matter, immigration
proceedings are civil in nature. See INS
v. Lopez-Mendoza, 468 U.S. 1032, 1038–
39 (1984) (‘‘A deportation proceeding is
a purely civil action[.]’’). Courts have
held the Eighth Amendment
inapplicable to deportation because, as
a civil proceeding, it is not a criminal
punishment. See Sunday v. Att’y Gen.
U.S., 832 F.3d 211, 219 n.8 (3d Cir.
2016) (collecting cases); Elia v.
Gonzales, 431 F.3d 268, 276 (6th Cir.
2005); Bassett v. U.S. Immigration and
Naturalization Serv., 581 F.2d 1385,
1387–88 (10th Cir. 1978); cf. LopezMendoza, 468 U.S. at 1038–39. The
underlying principle of these cases is
that the power to exclude aliens through
deportation constitutes an ‘‘exercise of
the sovereign’s power to determine the
conditions upon which an alien may
reside in this country,’’ rather than an
exercise of penal power. Trop v. Dulles,
356 U.S. 86, 98, 101 (1958) (holding that
Congress cannot strip citizenship as a
punishment under the Eighth
Amendment, but distinguishing
denaturalization of a citizen from
deportation of an alien); see also Fong
Yue Ting v. United States, 149 U.S. 698,
705 (1893) (noting that the power to
exclude aliens is an inherent function of
sovereignty).
Accordingly, denial of asylum,
regardless of the reasoning underlying
such denial, cannot be construed as a
criminal punishment subject to the
Eighth Amendment because it is
adjudicated in a civil proceeding as a
form of discretionary relief. Further, this
factor is not a ‘‘strict liability offense,’’
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as asserted by the commenters, because
it is only a factor to consider as part of
the discretionary component of asylum
eligibility under the Act. INA
208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A); see
85 FR at 36283.
Commenters also misapply the Equal
Protection Clause. This rule applies to
all aliens and does not impose any
classifications that would trigger
heightened scrutiny under the clause.
Thus, this factor does not offend
principles of equal protection under the
Constitution.
Finally, to the extent that commenters
are concerned certain aliens may have
difficulties meetings their tax
obligations due to DHS’s EAD rules, the
Departments again note that these
discretionary factors are not bars to
eligibility. The Departments note,
however, that asylum seekers who lack
an EAD should generally not have a tax
liability as they are prohibited from
engaging in employment. Any other
comments regarding specific IRS
requirements for the issuance of SSNs or
ITINs are outside the scope of this rule.
4.7.9. Two or More Prior Asylum
Applications Denied for Any Reason
Comment: One commenter noted that
there are many reasons that an asylum
applicant may have had two or more
prior asylum applications denied,
including ineffective assistance of
counsel, mental disability that
prevented the applicant from properly
articulating the claim, and pursuing the
claim pro se. The commenter asserted
that it would be inappropriate in such
circumstances to deny future bona fide
asylum applications.
One commenter asserted that it was
inappropriate to include the proposed
provision concerning denial of two or
more asylum applications as a factor in
discretionary determinations. Instead,
the commenter argued, the presence of
such a factor should be considered on
a case-by-case basis and together with
all of the circumstances.
Response: This factor, like the other
factors, is considered under the totality
of the circumstances. Further, it is not
a bar to asylum; it is one of various
factors that adjudicators should
consider in determining whether an
application merits a favorable exercise
of discretion.
The Departments reiterate that
consideration of this factor, as well as
the other factors, does not affect the
adjudicator’s ability to consider whether
extraordinary circumstances exist or
whether denial of asylum would result
in exceptional and extremely unusual
hardship to the alien. 85 FR at 36285;
8 CFR 208.13(d)(2)(ii), 1208.13(d)(2)(ii).
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Accordingly, an adjudicator may
consider the circumstances referenced
by the commenter—ineffective
assistance of counsel, mental disability,
lack of counsel—and determine whether
they constitute extraordinary
circumstances. Further, the Departments
reiterate that such aliens may still apply
for other forms of relief, such as nondiscretionary withholding of removal
and protection under the CAT.
4.7.10. Withdrawn a Prior Asylum
Application With Prejudice or Been
Found To Have Abandoned a Prior
Asylum Application
Comment: One commenter asserted
that the proposed provisions concerning
withdrawn and abandoned asylum
applications are in conflict with a true
discretionary determination.
Specifically, the commenter asserted
that discretionary determinations
require consideration of the factor in
light of the totality of circumstances, as
opposed to the proposed ‘‘strict
liability’’ standard.
Commenters asserted that, contrary to
the NPRM’s reasoning, there could be
many valid reasons that an applicant
would choose to withdraw or abandon
an asylum application. One commenter
noted that pursuing a family-based visa
or Special Immigrant Juvenile (‘‘SIJ’’)
status are two such examples. Another
commenter noted that asylum seekers
could be forced to abandon applications
for reasons beyond their control,
including a failure by the government to
inform the asylum seeker of a court
date, governmental notice that did not
correctly state the time and place of a
hearing, or a proceeding occurring in a
language a respondent did not
understand. Another commenter
asserted that MPP has caused some
asylum seekers at the southern border to
abandon their applications. Specifically,
the commenter asserted that some
asylum seekers who had been returned
to Mexico under MPP were
subsequently kidnapped, which caused
them to miss their hearings. The
commenter asserted that immigration
judges have been instructed to enter an
order of removal in such instances, even
when the judge has serious concerns
that the asylum seeker did not appear as
a result of kidnapping or violence.
One commenter acknowledged the
existence of notarios and other bad
actors who seek to abuse the asylum
system by filing asylum applications
without their clients’ knowledge or
consent and by engaging in ‘‘ten year
visa’’ schemes. Rather than addressing
abuse, the commenter argued that the
proposed regulation would punish
asylum seekers who have been victims
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of such fraud because it could result in
future applications being rejected on
discretionary grounds.
One commenter asserted that asylum
offices have ‘‘piloted projects’’
encouraging representatives to waive
the asylum interview and have the
matter referred directly to an
immigration court. The commenter
asserted that applicants may have relied
on such action by asylum offices to
assume the government did not have an
objection to filing an asylum application
for the purpose of being placed in
removal proceedings. The commenter
asserted that ICE should initiate removal
proceedings in such situations if the
individual has ‘‘compelling reasons’’ to
pursue cancellation of removal.
Response: The Departments reiterate
that this factor, along with all the other
factors, is considered as part of the
discretionary analysis. The rule does not
propose a ‘‘strict liability standard,’’ as
alleged by commenters, and this factor’s
presence does not bar asylum. The
NPRM stated clearly that ‘‘[i]f the
adjudicator determines that any of these
nine circumstances apply during the
course of the discretionary review, the
adjudicator may nevertheless favorably
exercise discretion in extraordinary
circumstances, such as those involving
national security or foreign policy
considerations, or if the alien
demonstrates, by clear and convincing
evidence, that the denial of asylum
would result in an exceptional and
extremely unusual hardship to the
alien.’’ See 85 FR at 36283–84.
Accordingly, while the presence of this
factor constitutes an adverse factor,
adjudicators will consider extraordinary
circumstances or exceptional and
extremely unusual hardship—of which
commenters referenced numerous
examples—that may have led an
applicant to withdraw or abandon a
prior application.
This rule does not ‘‘punish’’ asylum
seekers for the conduct of their
attorneys. Although the actions of an
attorney may bind an alien absent
egregious circumstances, Matter of
Velasquez, 19 I&N at 377, nothing in the
rule prohibits an alien from either
alleging such circumstances to avoid the
withdrawal or raising a claim of
ineffective assistance of counsel.67 If an
67 An alien may also file a claim with DOJ’s Fraud
and Abuse Prevention Program (Program), which
investigates complaints of fraud, scams, and
unauthorized practitioners and addresses these
issues within EOIR. See EOIR, Fraud and Abuse
Prevention Program (last updated Mar. 4, 2020),
https://www.justice.gov/eoir/fraud-and-abuseprevention-program. The Program also supports
investigations into fraud and unauthorized practice,
prosecutions, and disciplinary proceedings initiated
by local, state, and Federal law enforcement and
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alien has concerns about the conduct of
his or her representative, the alien
should file an ineffective assistance of
counsel claim or immigration fraud
claim. See, e.g., Sow v. U.S. Att’y Gen.,
949 F.3d 1312, 1318–19 (11th Cir. 2020)
(ineffective assistance of counsel); see
also Viridiana v. Holder, 646 F.3d 1230,
1238–39 (9th Cir. 2011) (distinguishing
between an ineffective assistance of
counsel claim and immigration
consultant fraud and explaining that
fraud by an immigration consultant may
constitute an extraordinary
circumstance). Overall, however,
concerns about the impact of
unscrupulous attorneys are largely
speculative and remain capable of
appropriate redress. Thus, the
Departments decline to preemptively
attempt to resolve speculative or
hypothetical concerns.
Further, should unusual
circumstances warrant, applicants may
present evidence so that adjudicators
may consider whether it constitutes an
extraordinary circumstance or
exceptional and extremely unusual
hardship, as previously described.
Viridiana, 646 F.3d at 1238–39.
Accordingly, the Departments disagree
that consideration of this factor
punishes asylum seekers who are
victims of fraud.
Finally, regarding commenters’
notation that asylum seekers may have
relied on previous USCIS pilot programs
to assume the government did not have
an objection to filing an asylum
application for the purpose of being
placed in removal proceedings, the
Departments disagree that it would ever
have been appropriate or authorized to
file an asylum application without an
actual fear of persecution or torture and
an intent to seek such relief or
protection. Indeed, the I–589 form itself
requires the alien’s attestation as to the
truth of the information provided and
an acknowledgement of the
consequences of filing a frivolous
application.
4.7.11. Failed To Attend an Interview
Regarding His or Her Asylum
Application
Comment: Commenters asserted that
the proposed provision concerning
failure to attend an interview regarding
his or her asylum application is unfair,
and that presence of the proposed factor
should be one factor considered in
context with the totality of the
circumstances.
disciplinary authorities. Id. From the efforts of this
Program, and others, the Departments seek to
ensure that aliens in proceedings before them are
not victims to unscrupulous behavior by their
representatives.
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Commenters asserted that the
proposed ‘‘extraordinary
circumstances’’ exception is unfair
because it would not recognize valid
explanations that, as one commenter
noted, do meet the current ‘‘good cause’’
standard. For example, one commenter
asserted that valid exceptions that may
not rise to the level of extraordinary
circumstances include lack of child care
on the day of the interview, issues with
public transportation, medical issues, or
an interpreter cancelling at the last
minute. One commenter asserted that
the NPRM does not clarify what
explanations would rise to the level of
extraordinary circumstances.
One commenter asserted that the
proposed regulation would increase the
court backlog and that USCIS factors in
the possibility that applicants may not
appear for interviews to ensure that no
interview slot is wasted. Specifically,
the commenter asserted that under
current USCIS policy, USCIS will
typically wait 46 days before turning
over a case to an immigration court, so
as to give the applicant time to establish
good cause and reschedule a missed
interview. By not giving USCIS such
flexibility, the commenter argued, more
cases would be referred to the
immigration courts, thereby increasing
the backlog.
One commenter expressed concern
with the proposed exception regarding
the mailing of notices. The commenter
argued that it is unfair to require
applicants to prove that the government
sent the notice to the correct address.
The commenter also asserted that it is
important for USCIS to send the notice
to both the applicant and the applicant’s
representative. By just sending the
notice to a representative, the
commenter argued, a representative who
had a falling out with his or her client
(as a result of, the commenter
highlighted, ineffective assistance of
counsel or dispute over payment) may
not inform the applicant of an upcoming
interview, which could cause the
applicant to miss the interview. The
commenter noted that in the current
COVID–19 environment, a
representative may not be able to go to
the office to receive mail in a timely
fashion, which means that some
applicants may not learn of the
interview until it is too late. Conversely,
the commenter argued, sending the
notice only to applicants could lead to
missed interviews because applicants
who do not understand English may
disregard the notice due to a
misunderstanding of its importance.
Response: This factor is not an
absolute bar to asylum; instead, this
factor is considered as part of the
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adjudicator’s discretionary analysis. The
proposed rule clearly stated that
presence of this factor constitutes an
adverse factor, 85 FR at 36283, not an
asylum bar. Further, the alien may argue
that (1) exceptional circumstances
prevented the alien from attending the
interview or (2) the interview notice was
not mailed to the last address provided
by the alien or the alien’s representative
and that neither received notice of the
interview. See 8 CFR
208.13(d)(2)(i)(H)(1)–(2),
1208.13(d)(2)(i)(H)(1)–(2) (proposed).
Such exceptions are evidence that this
factor does not constitute a bar to
asylum.
The exceptions provided in proposed
8 CFR 208.13(d)(2)(i)(H)(1),
1208.13(d)(2)(i)(H)(1) broadly allow for
‘‘exceptional circumstances.’’ If the rule
identified exact circumstances sufficient
to negate this factor—departing the
United States or withdrawing the
application for another reason, as
suggested by the commenter—it would
unnecessarily limit aliens to a narrow
set of permissible reasons for why an
alien might have missed an interview.
The Departments recognize that a
number of reasons may cause an alien’s
absence at an interview, including
unanticipated circumstances by the
Departments, and the broad language
allows for such possibility. Contrary to
the commenter’s allegations, the
Departments included language
specifically referencing failure to
receive the notice. See 8 CFR
208.13(d)(2)(i)(H)(2),
1208.13(d)(2)(i)(H)(2) (proposed).
This factor is not arbitrary or unfair.
The current administrative process
required after an alien misses an
interview demonstrates the necessity of
this factor’s inclusion in a discretionary
analysis. While asylum officers may
currently follow a process for missed
interviews, as commenters described,
missed interviews increase overall
inefficiencies because a case does not
timely progress as the Departments
intend. Commenters’ reasoning that the
rule increases inefficiencies at the
hearing stage in place of rescheduling
the interview in the first instance is
nonsensical. If a missed interview is
rescheduled, the case is prolonged at the
outset, thereby increasing overall time
to adjudicate the application. Moreover,
the application may still be adjudicated
in a hearing at a later date, adding even
more time overall for adjudication. If a
missed interview triggers scheduling of
a hearing, as outlined in this rule, the
case efficiently proceeds to the hearing
stage where an adjudicator will balance
all factors, including the missed
interview, in a discretionary analysis. At
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bottom, the rule encourages aliens to
attend their interviews after filing an
asylum application, which increases the
likelihood of being granted asylum and,
thus, reduces the likelihood of cases
being referred to an immigration judge.
Accordingly, the Departments disagree
that this factor is arbitrary or unfair or
would increase the backlog. Rather, the
current system allows aliens to prolong
adjudication of their applications at the
expense of slowing the entire system,
such that other aliens fail to receive
timely adjudication of their
applications. The Departments believe
this current system is unfair and seek to
resolve these inefficiencies through this
rulemaking.
As commenters aptly pointed out,
these cases may involve significant
issues that must be determined and
further explored in an interview. The
interview is a vital step in adjudication
of an asylum application. See DHS,
Establishing Good Cause or Exceptional
Circumstances (last updated Aug. 25,
2020), https://www.uscis.gov/
humanitarian/refugees-and-asylum/
asylum/establishing-good-cause-orexceptional-circumstances (‘‘You must
attend your scheduled asylum interview
or the asylum office will treat your case
as a missed interview (failure to
appear).’’). Other regulatory provisions
already attest to the importance of this
interview through imposition of blunt
consequences. See, e.g., 8 CFR
208.7(a)(iv)(D), 1208.7(a)(4) (providing
that an alien will be denied an EAD
upon failure to appear for an interview,
absent extraordinary circumstances); see
also 8 CFR 208.10(b)(1), 1208.10
(providing that failure to attend an
interview may result in ‘‘dismissal of
the application’’). In addition, aliens
who are inadmissible or deportable and
fail to attend their interview risk being
deemed to have waived their right to an
interview, the dismissal of their
application, and being placed in
removal proceedings where they may
ultimately be ordered removed by an
immigration judge. 8 CFR 208.14(c)(1).
The NPRM’s consideration of this factor
further reflects the urgency and
importance of attending such interviews
but for the most exceptional reasons.
For that reason, and not, as commenters
alleged, to punish asylum seekers, the
Departments include it as a factor for
consideration.
Commenters’ concerns about
problems that may arise between an
alien and his or her representative are
speculative. Regardless of the
rulemaking, such concerns are not
without redress: an alien could file an
ineffective assistance of counsel claim,
see, e.g., Sow, 949 F.3d at 1318–19, or
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an alien could claim that immigration
consultant fraud (or the like) is an
extraordinary circumstances, see
Viridiana, 646 F.3d at 1238–39.
Commenters’ concerns about aliens
providing a correct address to the
Departments are also beyond the scope
of this rulemaking. Aliens are already
required to notify DHS of changes of
address, INA 265, 8 U.S.C. 1305, and
may face criminal, INA 266(b), 8 U.S.C.
1306(b), or civil, INA 237(a)(3)(A), 8
U.S.C. 1227(a)(3)(A), repercussions for
not doing so. The rule does not alter the
long-standing requirement that aliens
notify the Government of their current
address.
This exception employs a lower
standard of preponderance of the
evidence. Meeting such burden varies
depending on the case; therefore, the
Departments decline to expand on the
exact method of proof or documents
necessary to meet that burden.
4.7.12. Subject to a Final Order of
Removal, Deportation, or Exclusion and
Did Not File a Motion To Reopen To
Seek Asylum Based on Changed
Country Conditions Within One Year of
the Changes in Country Conditions
Comment: Commenters expressed
concern that the proposed discretionary
factor pertaining to failure to file a
motion to reopen after a final order had
been entered and within one year since
changed country conditions emerged
would lead to the denial of most asylum
applications. As with other proposed
discretionary factors, commenters
asserted that the proposed rule was not
creating a true discretionary
determination as a result of the weight
given to the presence of this proposed
factor. One commenter asserted that by
giving this and other proposed factors
significant negative weight, the
Departments would be inappropriately
deviating from Matter of Pula, which,
the commenter argued, is wellestablished precedent. Commenters
asserted that the proposed discretionary
factor should be considered on a caseby-case basis and in context with all the
circumstances.
One commenter asserted that the
proposed factor is ultra vires and
conflicts with congressional intent
because it ‘‘directly contradicts’’ section
240(c)(7)(C)(ii) of the Act, 8 U.S.C.
1229a(c)(7)(C)(ii), which states
circumstances for which there are no
time limits for filing a motion to reopen.
The commenter argued that the one case
cited by the NPRM in support of the
proposed provision, Wang v. BIA, 508
F.3d 710, 715–16 (2d Cir. 2007),
concerned a different provision of the
INA. Specifically, the commenter
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asserted that the asylum seeker in Wang
was subject to a 90-day limit on filing
a motion to reopen and was arguing for
equitable tolling in light of ineffective
assistance of counsel. The commenter
thus argued it is ‘‘irrational’’ for the
government to use the case to justify the
regulation.
Another commenter expressed
opposition to the rule because it
presumes that the exact date of a
country condition change can be
precisely determined, which in turn
presumes that country conditions ‘‘turn
on a dime.’’ Because, the commenter
alleged, the NPRM did not provide
guidance on determining when a change
exactly occurs, the commenter predicted
‘‘protracted disputes’’ over when a
change occurs, which would be
‘‘antithetical to judicial economy.’’ One
commenter expressed disagreement
with the NPRM’s reasoning that the
proposed provision would increase
‘‘efficiency in processing.’’ Specifically,
the commenter asserted that the NPRM
failed to explain why adjudicating a
motion to reopen filed 13 months after
the presence of changed country
conditions would be less efficient than
adjudicating a similar motion filed 11
months after the change.
Response: This factor, like all other
factors discussed herein, is part of the
adjudicator’s discretionary analysis. 85
FR at 36285. This factor’s presence does
not bar asylum; an alien who files a
motion to reopen based on changed
country conditions more than one year
following such changed conditions may
still show that extraordinary
circumstances exist or that denial of
asylum would result in an exceptional
and extremely unusual hardship to the
alien. 8 CFR 208.13(d)(2)(ii),
1208.13(d)(2)(ii) (proposed).
Accordingly, applications are indeed
considered on a case-by-case basis, and
concerns that this factor would result in
denial of most asylum applications is
speculative.
Further, commenters did not engage
the Departments’ animating thrust
behind this provision—to discourage
dilatory claims, encourage the timely
adjudication of new claims, and
improve overall efficiency. Those
benefits far outweigh any alleged
concerns raised by commenters,
especially since the presence of
‘‘changed country conditions’’ is a clear
statutory basis for filing a motion to
reopen. INA 240(c)(7)(C)(ii), 8 U.S.C.
1229a(c)(7)(C)(ii). Both the Departments
and aliens have a clear interest in
raising and adjudicating claims for
asylum in a timely fashion. To that end,
there is nothing unreasonable or
inappropriate about considering a
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lengthy delay in raising a claim as an
adverse discretionary factor because
such delays undermine the efficiency of
the overall system and may, as a
secondary effect, delay consideration of
other meritorious claims.
Consideration of this factor does not
impermissibly deviate from Matter of
Pula. As explicitly stated in the NPRM,
the rule’s approach supersedes Matter of
Pula. 85 FR at 36285. Because
‘‘[a]gencies are free to change their
existing policies as long as they provide
a reasoned explanation for the change,’’
Encino Motorcars, LLC, 136 S. Ct. at
2125, the Departments permissibly
superseded Matter of Pula’s approach.
See Section II.C.4.7 of this preamble for
further discussion regarding the
permissibility of superseding that case.
This factor also aligns with the
statute. As commenters correctly stated,
section 240(c)(7)(C)(ii) of the Act, 8
U.S.C. 1229a(c)(7)(C)(ii), provides ‘‘there
is no time limit’’ to file a motion to
reopen to apply for relief under section
208 of the Act, 8 U.S.C. 1158, or section
241(b)(3) of the Act, 8 U.S.C. 1231(b)(3),
based on changed country conditions.
The rule does not institute a time limit
in contravention of the statute.
Nor was the Departments’ reference to
Wang, 508 F.3d at 715–16, irrational.
That case demonstrated the importance
of aliens exercising due diligence in
their cases. The citation was not meant
to illustrate an identical fact pattern
justifying the entire regulation, as one
commenter alleged.
Although the Departments
acknowledge it may be difficult to
ascertain the precise date on which
country conditions changed, the
Departments also do not believe that
ascertaining one specific day is
necessarily required in most cases or
that an inability to ascertain the precise
date undermines the rule’s efficacy.
Even if country circumstances do not
‘‘change on a dime’’ and adjudicators
can project only a range of dates, many
cases would fall clearly inside or
outside the one-year window. For
example, if evidence showed that
country conditions changed over a
three-month period and the applicant
filed two years outside the period, an
adjudicator would be able to find this
adverse factor notwithstanding
difficulty in ascertaining a single day on
which country conditions changed. In
the Departments’ view, the one-year
window provides ample time for aliens
to file a claim. And, in any event, the
Departments doubt that it will be so
difficult to ascertain a precise date in
many cases. When a discrete event—
e.g., a ceasefire in a civil war—changes
a country’s conditions, determining a
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precise date will be straightforward.
Accordingly, the rule would not
produce ‘‘protracted disputes’’ about the
date country conditions changed.
Moreover, commenters did not
plausibly or persuasively explain why
an alien with a genuine well-founded
fear of persecution would delay in filing
an asylum application for a significant
length of time, and it strains credulity
that such an alien would wait more than
a year to seek asylum, absent some
extraordinary circumstance. The rule
requires that the alien exercise due
diligence with regard to the case. 85 FR
at 36285. If, for some reason, the alien
is unable to meet that one-year deadline
for reasons related to commenters’
concerns that pinpointing the exact date
a country condition changed will be
problematic, an alien may present such
an event as an extraordinary
circumstance in accordance with the
rule. See id.
The Departments have a significant
interest in expedient, efficient
adjudication of asylum cases. See
Talamantes-Penalver v. INS, 51 F.3d
133, 137 (8th Cir. 1995) (‘‘Enforcement
of this nation’s immigration laws is
enhanced by the speedy adjudication of
cases and the prompt deportation of
offenders.’’). Establishing this factor
strongly encourages and underscores the
importance of expedient resolution of
asylum cases; however, the Departments
note that expediency and efficiency do
not trump extraordinary circumstances
that may exist or exceptional or
extremely unusual hardship that may
result if asylum is denied.
The Departments have determined
that the appropriate timeframe within
which an alien should be able to file a
motion to reopen based on changed
country conditions is one year from a
changed country condition. Currently,
the regulation at 8 CFR 1208.4(a)(4)(ii)
provides that an alien should file an
asylum application
within a reasonable period, given those
‘‘changed circumstances.’’ If the applicant
can establish that he or she did not did not
become aware of the changed circumstances
until after they occurred, such delayed
awareness shall be taken into account in
determining what constitutes a ‘‘reasonable
period.’’

Case law broadly applies this
‘‘reasonable period’’ standard. See
Pradhan v. Holder, 352 F. App’x. 205,
207 (9th Cir. 2009) (explaining that,
based on the record, the immigration
judge properly denied an asylum
application filed 11 months after the
applicant learned of changed country
conditions and his family kept him
apprised of the political climate in the
country); cf. Ljucovic v. Barr, 796 F.

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 97 of 965
80362

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations

jbell on DSKJLSW7X2PROD with RULES2

App’x. 898, 899 (6th Cir. 2020)
(dismissing for lack of jurisdiction a
petition challenging the BIA’s denial of
a motion to reopen asylum proceedings
four years following awareness of a
changed condition because the
petitioner did not exercise due diligence
and file within a reasonable period of
time). This factor would be no more
difficult to apply than 8 CFR 1208.4’s
‘‘reasonable period’’ standard, and, for
purposes of the discretionary analysis,
this rule determines that a reasonable
period of time is one year within the
date of the changed country condition.
Further, just as 8 CFR 1208.4 allows
adjudicators to consider ‘‘delayed
awareness’’ in evaluating ‘‘what
constitutes a reasonable period’’ when
determining whether an alien may
apply for asylum, this factor similarly
allows adjudicators to consider whether
extraordinary circumstances or
exceptional or extremely unusual
hardship would arise when determining
whether to exercise discretion to grant
or deny asylum.
Because Congress determined it
reasonable for aliens to file an initial
application within one year of arrival,
INA 208(a)(2)(B), 8 U.S.C. 1158(a)(2)(B),
the Departments similarly find it
reasonable to use a one-year timeline,
rather than 11 months or 13 months as
suggested by commenters, in evaluating
this factor as part of a larger
discretionary analysis, subject to the
exceptions previously described. The
Departments recognize that any specific
deadline is inherently both over- and
under-inclusive to some extent, but the
benefits of a clear deadline that is both
familiar to applicants and adjudicators
and straightforward to administer
outweigh any purported benefits
attributable to an unfamiliar and
uncommon deadline—e.g., 13 months—
or one that is more difficult to apply—
e.g., a ‘‘reasonable period’’—particularly
in the context of a discretionary
analysis.
4.8. Firm Resettlement
Comment: Commenters asserted that
the proposed firm resettlement
provisions conflict with international
law. Commenters stated that Congress
considered the language in section
208(b)(A)(vi) of the Act, 8 U.S.C.
1158(b)(A)(vi), to be equivalent to
Article 1E of the Refugee Convention,
which only considered refugees to be
resettled when they permanently took
up residence in a third country or were
afforded rights comparable to third
country nationals. One commenter
stated that the permanent residency
requirement is further evidenced in the
1950 amendments of the Displaced
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Persons Act. See An Act to Amend the
Displaced Persons Act of 1948, Public
Law 81–555, 64 Stat. 219 (1950). The
commenter asserted that the
amendments were designed to ensure
that those who temporarily resided in
parts of Europe following their flight
from Nazi persecution would remain
eligible for protection in the United
States. Under the proposed rules, the
commenter argued, these same
individuals would be inappropriately
barred from asylum.
Commenters expressed concern that,
under proposed 8 CFR 208.15(a)(1),
individuals unaware of third country
resettlement laws in countries through
which they fleetingly passed could be
punished and that those attempting to
firmly resettle in a third country could
face a number of challenges
incompatible with the congressional
intent of the concept of firm
resettlement. Commenters argued, for
example, that those attempting to firmly
resettle could face restrictions on
freedom of movement, unfair
immigration procedures, government
corruption, violence, and the practical
inability to obtain legally guaranteed
documents permitting asylees the right
to live and work in the country while an
application is pending. Commenters
similarly asserted that, contrary to the
NPRM’s reasoning, the number of
resettlement opportunities has not
grown in recent years, and that
considering whether a third country is
a signatory to the Refugee Convention is
not sufficient to determine whether firm
resettlement is possible. A firm
resettlement inquiry, commenters
argued, requires a case-by-case
consideration of the facts and
circumstances.
Commenters asserted that proposed 8
CFR 208.15(a)(1) would replace a clear
standard that is well-established in
Federal case law and international law
with an ambiguous standard that would
require adjudicators to speculate in
regard to what applicants could have
done in third countries through which
they transited. Accordingly,
commenters argued, the proposed
provision would result in lengthy
litigation. One commenter asserted that
the proposed provision is not legally
defensible, as evidenced by the recent
transit bar litigation invalidating a
similar provision.
Commenters also stated opposition to
proposed 8 CFR 208.15(a)(2).
Commenters expressed concern that the
proposed one-year bar would apply
even if there is no possibility of ever
obtaining a permanent or indefinitely
renewable status in the country.
Commenters also asserted that the
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proposed provision would
inappropriately exclude most asylum
seekers who were returned to Mexico
under MPP because MPP often requires
aliens to wait in Mexico for more than
a year. Another commenter stated that
UNHCR estimates that approximately 16
million refugees have spent five years in
countries where they could not be
considered firmly resettled and that
they would be inappropriately barred
from asylum under the proposed
provision. Commenters expressed
concerns that the proposed provision
does not include exceptions for
individuals who are victims of
trafficking, lack the financial means to
leave a third country, or fear
persecution in the third country.
Commenters asserted that examples in
the United States demonstrate the
problems with proposed 8 CFR
208.15(a)(2). Commenters asserted that
recipients of Deferred Action for
Childhood Arrivals—who commenters
noted are granted permission to stay in
the United States in two-year
increments—would be considered
firmly resettled under the proposed rule
even though their status could be
rescinded at any time. Second,
commenters similarly asserted that
many undocumented individuals in the
United States have lived here for
decades, but that they cannot be
considered firmly resettled because they
are denied the opportunity to fully and
meaningfully participate in public life
and they live and work under the fear
of removal.
Commenters opposed proposed 8 CFR
208.15(a)(3). One commenter stated that
the proposed provision is unclear as to
when presence in a country of
citizenship occurred. The commenter
asked, ‘‘[d]oes it mean that the applicant
must have been present there sometime
before coming to the United States,
anytime in their whole lives?’’ The
commenter asserted that it is unfair and
unreasonable to consider someone
firmly resettled in a country of
citizenship without also considering
factors such as whether such individual
has the right to reside in the country
and could be reasonably expected to do
so. Commenters asserted that proposed
8 CFR 208.15(b) conflicts with Matter of
A–G–G–, 25 I&N Dec. 486 (BIA 2011),
which commenters asserted requires
DHS to present evidence that a
mandatory bar applies. Commenters
stated that, under the proposed
provision, if DHS or an immigration
judge raises the issue that the firm
resettlement bar might apply, then the
burden of proof shifts to the respondent.
This burden shifting, commenters
argued, would increase the number of
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unjust asylum application denials
because pro se asylum seekers—
especially non-English speakers and
detainees—lack access to the knowledge
or resources necessary to satisfy their
burden of proof. Moreover, one
commenter stated that if the proposed
provision grants authority to DHS
counsel to determine that firm
resettlement applies, even if an
immigration judge disagrees, then the
subsection would inappropriately usurp
immigration judges’ authority.
One commenter asserted that the
proposed rule would inappropriately
permit the firm resettlement
circumstances of a parent to be imputed
to children and that a child’s case must
be considered separately from his or her
parents’ cases. Commenters similarly
asserted that it is unreasonable to expect
children to comport their movements
and behavior in accordance with the
proposed regulation.
Commenters noted that refugees—in
addition to asylum applicants—are
subject to a statutory bar based on firm
resettlement. See INA 207(c)(1), 8 U.S.C.
1157(c)(1). At least one commenter
suggested that refugee admission
applicants and asylum applicants
should be subject to the same standards.
Commenters noted that, because
Congress enacted laws to protect
refugees and intended the firm
resettlement bar to exclude refugees
from protection only in narrow
circumstances, the proposed standard
for firm resettlement was an ‘‘affront to
Congressional intent.’’
Response: Despite a lengthy history of
international law, regulatory
enactments, and circuit court
interpretations,
see Matter of A–G–G–, 25 I&N Dec. at
489–501 (explaining firm resettlement
history), Congress ultimately codified
the firm resettlement bar to asylum in
IIRIRA without including any specific
firm resettlement requirements, just as it
had previously codified a firm
resettlement bar to refugee admission
without any specific requirements, INA
207(c)(1), 8 U.S.C. 1157(c)(1). Rather,
the statutory language only states that
asylum shall not be granted to an alien
who ‘‘was firmly resettled in another
country prior to arriving in the United
States.’’ INA 208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi). Accordingly, the
Departments are using their regulatory
authority to interpret this ambiguous
statutory language.68 See Matter of
68 The Departments acknowledge that the concept
of firm resettlement is a statutory bar to both
refugee admission, INA 207(c)(1), 8 U.S.C.
1157(c)(1), and the granting of asylum, INA
208(b)(2)(A)(vi), 8 U.S.C. 1158(b)(2)(A)(vi). The two
separate bars were enacted 16 years apart.
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R–A–, 24 I&N Dec. at 631 (explaining
that agencies are not bound by prior
judicial interpretations of ambiguous
statutory interpretations because there is
a presumption that Congress left
statutory ambiguity for the agencies to
resolve). A clearer interpretation will
help adjudicators in making firm
resettlement determinations. Circuit
courts have previously provided
diverging interpretations of the firm
resettlement requirements. See Matter of
A–G–G–, 25 I&N Dec. at 495–500
(explaining differing circuit court
approaches under the prior firm
resettlement regulations).
In addition, as discussed further
herein, efforts by the Board to provide
clarity have not been fully successful, as
its four-step framework reflects an
unwieldy amalgamation of two
competing approaches offered by
Federal courts: The ‘‘direct offer
approach’’ and the ‘‘totality of the
circumstances approach.’’ Id. at 496–98,
501. Further, as described more fully
below, its framework is not directed by
any applicable statute or regulation,69
contains internal tension, is in tension
with other regulations regarding the
parties’ burdens, introduces ambiguous
concepts such as indirect evidence of an
offer of firm resettlement of ‘‘a sufficient
level of clarity and force,’’ id. at 502,
69 Although the Board in Matter of A–G–G–, 25
I&N Dec. at 501, asserted that its framework follows
the language of 8 CFR 1208.15, nothing in the text
of that regulation actually outlines a particular
framework to follow when considering issues of
firm resettlement, and the regulation certainly does
not delineate the four steps put forth by the Board.
Further, the Board’s reading of 8 CFR 1240.8(d) to
suggest that DHS bears the initial burden at step one
of its framework of establishing evidence that the
firm resettlement bar applies, Matter of A–G–G–, 25
I&N Dec. at 502, is likewise atextual, and is further
called into significant doubt by a recent decision of
the Attorney General, see Matter of Negusie, 28 I&N
Dec. 120, 154–55 (A.G. 2020) (‘‘Consistent with the
clear statutory mandate that an alien has the burden
of proving eligibility for immigration relief or
protection, the regulations make plain that if
evidence in the record indicates that [a] bar may
apply, then the applicant bears the additional
burden of proving by a preponderance of the
evidence that it does not. Although the evidence in
the record must raise the possibility that the bar
‘may apply,’ id. § 1240.8(d), neither the statutory
nor the regulatory scheme requires an extensive or
particularized showing of the bar’s potential
applicability, and evidence suggesting the bar’s
applicability may come from either party. While the
immigration judge must determine whether the
evidence indicates that the . . . bar may apply—
and, thus, whether the alien bears the burden of
proving its inapplicability—that determination is an
evidentiary one that does not stem from any burden
on DHS. This conclusion is underscored by other
statutory and regulatory provisions that specify
when DHS is required to assume an evidentiary
burden. Placing an initial burden on DHS to
establish the applicability of the . . . bar would be
contrary to the relevant statutory and regulatory
scheme, and would unnecessarily tax its limited
resources.’’ (footnote, citations, and internal
quotations omitted)).
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and relies principally on the concepts of
an ‘‘offer’’ 70 and of ‘‘acceptance’’ of firm
resettlement, even though the INA does
not require an offer or acceptance for the
provisions of INA 208(b)(2)(A)(vi), 8
U.S.C. 1158(b)(2)(A)(ii), to apply. See
Matter of A–G–G–, 25 I&N Dec. at 501–
03 (discussing the various aspects of its
four-step framework). Ultimately, the
best reading of the Board’s cases is that
the availability of some type of
permanent legal immigration status or
any non-permanent but indefinitely
renewable legal immigration status—
regardless of whether the alien applies
for such status or has such status
offered—is sufficient to raise the
possibility of the firm resettlement bar,
and that reading is incorporated into the
rule.71 See id. at 503 (‘‘The regulations
only require that an offer of firm
resettlement was available, not that the
alien accepted the offer.’’). Based on
these considerations and others, as
described more fully below, the
Departments have concluded that the
current framework—with its case-bycase development and four-step
framework that is divorced from any
statute or regulation—invites confusion
and inconsistent results because of
immigration judges’ potentially
subjective judgments about how the
framework should apply to the
particular evidence in any given case.
The Departments accordingly believe
that the rule-based approach contained
in this final regulation is more
appropriate. See Lopez v. Davis, 531
U.S. 230, 244 (2001) (observing that ‘‘a
single rulemaking proceeding’’ may
allow an agency to more ‘‘fairly and
efficiently’’ address an issue than would
‘‘case-by-case decisionmaking’’
(quotation marks omitted)).
In interpreting the statutory language,
the Departments considered the history
70 The Board’s efforts to refine the concept of an
‘‘offer’’ have not improved the clarity of the
application of the firm resettlement bar, as
adjudicators may understandably be confused about
how to consider whether an alien accepted an offer
that was ‘‘available,’’ but not necessarily made.
Matter of A–G–G–, 25 I&N Dec. at 502–03. Similarly,
the Board adopted a ‘‘totality of the evidence’’
standard, id. at 503, but did not explain if that
standard was intended to encompass the Federal
courts’ ‘‘totality of the circumstances’’ approach or
to constitute something different.
71 As discussed herein, the Departments
recognize that other parts of Matter of A–G–G– are
superseded by this rule because, inter alia, they are
unwieldy to apply, in tension with other
regulations or with other parts of the decision itself,
do not represent the best implementation of the
statute, do not appreciate the actual availability of
firm resettlement in many countries, and are
outweighed by the benefits of the rule as a policy
matter. Thus, the Departments have provided
‘‘reasoned explanation[s]’’ for their departures from
Matter of A–G–G– to the extent that there are actual
departures. See Encino Motorcars, LLC, 136 S. Ct.
at 2125 (citing Brand X, 545 U.S. at 981–82).
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of the firm resettlement concept and
determined that prior interpretations do
not fully address the need for clarity
and specific delineation of the meaning
of firm resettlement. Moreover, prior
adjudicatory interpretations do not
effectively appreciate the availability of
firm resettlement in many countries.
Thus, the Departments believe that a
broader interpretation of firm
resettlement is necessary to ensure that
the United States’ overburdened asylum
system is available to those with a
genuine need for protection, and not
those who want to live in the United
States for other reasons and simply use
the asylum process as a way to achieve
those goals. See 85 FR at 36285–86. The
Departments’ interpretation also
comports with the overall purpose of
the asylum statute, which is ‘‘not to
provide [applicants] with a broader
choice of safe homelands, but rather, to
protect [refugees] with nowhere else to
turn.’’ Matter of B–R–, 26 I&N Dec. at
122 (quotation marks omitted).
The Departments’ definition creates
three grounds for a finding of firm
resettlement.72 The first ground
captures aliens who have resided, or
could have resided, permanently or
indefinitely in a country but who have
chosen not to pursue such
opportunities. The Departments have
determined that the firm resettlement
bar should apply regardless of whether
the alien received a direct offer of
resettlement from the third country. The
Departments believe that aliens should
reasonably be required to pursue
settlement opportunities when fleeing
persecution and entering a new country,
rather than forum shopping for their
destination. See Matter of A–G–G–, 25
I&N Dec. at 503 (explaining the purpose
of the firm resettlement bar ‘‘is to limit
refugee protection to those with
nowhere else to turn’’). This
requirement is also supported by the
fact that, as discussed in the NPRM, 43
additional countries have signed the
Refugee Convention since 1990,
evincing an increasing ability of an alien
to find safe haven outside his or her
home country. See 85 FR at 36285–86 &
n.41. Contrary to commenters’ claims,
this first ground does not apply to aliens
if the third country grants only
temporary or unstable statuses. For the
first ground of the firm resettlement bar
72 In comparison to the NPRM, this final rule
expands the language in 8 CFR 208.15(a)(1) and
1208.15(a)(1) by breaking the first ground into three
subparagraphs and changing the syntax to improve
readability and clarity and to avoid confusion. The
changes in the final rule are stylistic and do not
reflect an intent to make a substantive change from
the NPRM regarding 8 CFR 208.15(a)(1) and
1208.15(a)(1).
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to apply, the alien must be able to reside
permanently or indefinitely in the third
country, and temporary or unstable
statuses would not meet that definition.
Similarly, in order for this first ground
to apply to aliens who ‘‘could have’’
resided in a permanent or indefinite
status, the immigration judge must make
a finding that the alien was eligible for,
and otherwise would be granted,
permanent or indefinite status under the
laws of the third country. Moreover, the
Departments disagree with commenters
that the rule should retain the exception
for aliens who reside in a third country
but have the conditions of their stay
‘‘substantially and consciously
restricted.’’ See 8 CFR 1208.15(b)
(current). The Departments note that the
language of the current regulation is
more apt to cause confusion because it
is not clear why—or perhaps even
how—a country would offer citizenship
or permanent legal residence to
someone yet ‘‘substantially and
consciously’’ restrict that person’s
residence. Further, the Departments
believe that interpreting the firm
resettlement bar to apply to any type of
permanent or indefinite status advances
the goal of limiting asylum forum
shopping by persons who have the
ability to live in a third country.
The second ground captures aliens
who are living for an extended period of
more than one year in a third country
without suffering persecution. By living
safely in a third country for more than
a year without suffering persecution, the
alien has evinced the ability to live long
term in that country and is thereby
‘‘firmly’’ resettled as interpreted by the
Departments. The dictionary definition
of ‘‘firm’’ is ‘‘securely or solidly fixed in
place,’’ not ‘‘uncertain,’’ and ‘‘not
subject to change or revision.’’ Firm,
Merriam Webster, https://
www.merriam-webster.com/dictionary/
firm. The Departments believe that this
ground reasonably meets this definition,
as an alien who is living in a third
country for more than a year can be
considered to be ‘‘fixed in place’’ and
not thought to be present in the third
country only temporarily.
Consistent with the purpose of the
asylum statute, the Departments believe
that asylum should not be made
available to persons who ‘‘have long
since abandoned’’ traveling to the
United States in their flight from
persecution. See Rosenberg v. Yee Chien
Woo, 402 U.S. 49, 57 n.6 (1971). Rather,
travel to the United States should be
‘‘reasonably proximate’’ to the flight
from persecution and not be interrupted
by ‘‘intervening residence in a third
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country.’’ Id.73 In including this ground,
the Departments do not believe that
legal presence should be a requirement
of firm resettlement, as persons can live
indefinitely without status in a country.
For example, according to a 2017 study,
the median duration of residence for the
United States’ undocumented
population is approximately 15 years.
See Pew Research Center, Mexicans
decline to less than half the U.S.
unauthorized immigrant population for
the first time (June 12, 2019), https://
www.pewresearch.org/fact-tank/2019/
06/12/us-unauthorized-immigrantpopulation-2017/. It is reasonable to
conclude that such persons should be
considered ‘‘firmly resettled’’ in the
United States and do not intend to live
in the United States only temporarily,
and by the same reasoning, aliens who
have resided for long periods in other
countries—even without legal presence
or status—can similarly be considered
‘‘firmly resettled.’’ Further, spending
more than a year in a third country
shows that the alien can support himself
or herself or has the ability to receive
necessary support. Separately, the
Departments note that, contrary to
commenters’ concerns, the second
ground would not apply to physical
residence in Mexico after an alien was
returned to Mexico under the MPP,
because such aliens would already be
considered to have arrived in the United
States. Thus, time spent in Mexico
solely as a direct result of returns to
Mexico after being placed in MPP will
not be considered for purposes of that
specific element of the firm resettlement
bar.74
The Departments also recognize that
this second ground does not follow the
language of the Refugee Convention or
the Refugee Protocol, which require the
alien to be recognized by the third
country as possessing the same rights
and obligations as citizens of that
country. See 1951 Convention Relating
to the Status of Refugees, Art. 1(E). In
codifying the statutory firm resettlement
bar as part of IIRIRA, however, Congress
73 By requiring that an alien live in any ‘‘one’’
third country for more than a year before triggering
this ground, the Departments also recognize that it
would not necessarily exclude aliens who make
their flight in stages, Yee Chien Woo, 402 U.S. at
57 n.6, as aliens who remain in multiple countries
over multiple years before coming to the United
States are unlikely to have their travel to the United
States viewed as ‘‘reasonably proximate’’ to their
flight.
74 An alien who physically resided voluntarily,
and without continuing to suffer persecution, in
Mexico for one year or more after departing the
alien’s country of nationality or last habitual
residence and prior to arrival in or entry into the
United States would potentially be subject to the
bar, regardless of whether the alien was placed in
MPP upon arrival in the United States.
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did not include such a requirement,
and, as a result, the Departments have
chosen to interpret this ambiguous
statutory language as not requiring the
third country to provide the alien with
rights comparable to that of citizens. See
Matter of R–A–, 24 I&N Dec. at 631
(explaining presumption that Congress
left statutory ambiguity for the agencies
to resolve (citing Brand X, 545 U.S. at
982)).
The third ground captures aliens who
maintain, or maintained and then later
renounced, citizenship in a third
country and were present in that
country after fleeing their home country.
By possessing citizenship in a third
country and being physically present in
that country, the alien has established
that he or she has the ability to live with
full citizenship rights in a third country,
negating his or her need to apply for
asylum in the United States. In response
to a commenter’s concerns about the
timing of the alien’s presence in the
third country, the Departments clarify
that the physical presence in the third
country must occur after the alien leaves
the home country where the alleged
persecution occurred or where the wellfounded fear of persecution would
occur and before arriving in the United
States.
Regarding commenters’ concerns
about the burden of proof, the
Departments note that the existing
burden framework outlined by the BIA
is, at the least, not required by statute
and appears to be in significant tension
with existing regulations.75 The burden
associated with the firm resettlement
bar as applied in removal proceedings is
clarified in the existing language of 8
CFR 1240.8(d), which provides that the
respondent has the burden of
establishing eligibility for any requested
75 The Board’s framework also contains internal
tension that has resulted in confusion on this point.
In Matter of A–G–G–, the Board indicated that DHS
bears the burden of making a prima facie showing
that an offer for firm resettlement exists and will
typically do so through the submission of
documentary evidence. Matter of A–G–G–, 25 I&N
Dec. at 501 (‘‘DHS should first secure and produce
direct evidence of governmental documents
indicating an alien’s ability to stay in a country
indefinitely.’’). It then went on to say, however, that
prima facie evidence may already be part of the
record as evidence, including testimony, which is
typically offered by a respondent, not DHS. Id. at
502 n.17. Consequently, immigration judges may
become confused about how to apply the firm
resettlement bar in cases in which the evidence of
record submitted by a respondent, including the
respondent’s testimony, indicates that the bar may
apply but in which DHS has not affirmatively
produced its own evidence of firm resettlement.
This rule resolves that tension, reaffirms that
immigration judges should follow the requirements
of 8 CFR 1240.8 as appropriate, and reiterates that
evidence in the record may raise the applicability
of 8 CFR 1240.8 regardless of who submitted the
evidence.
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benefit or privilege. That regulation then
states that, if ‘‘the evidence indicates
that one or more of the grounds for
mandatory denial’’ of relief may apply,
the alien has the burden of proving that
such grounds do not apply. 8 CFR
1240.8(d). The existing regulation is
thus clear that, if the evidence indicates
that the firm resettlement bar may
apply, then an applicant has the burden
of proving that it does not. Although the
evidence in the record must itself
support the applicability of a bar, the
regulations do not specify who must
introduce that evidence, and relevant
evidence may come from either party.
Moreover, 8 CFR 1240.8(d) does not
specify who may raise an issue of
eligibility, only that the issue may be
raised when the evidence indicates that
a ground should apply. Because it is
illogical to expect an alien applying for
asylum to raise the issue that he or she
is barred from receiving asylum, the rule
appropriately acknowledges the reality
that either DHS or the immigration
judge may raise the issue based on the
evidence, regardless of who submitted
the evidence.
Similarly, although the immigration
judge must determine whether the
evidence indicates that the firm
resettlement bar may apply—and, thus,
whether the alien bears the burden of
proving that it does not apply—that
determination is simply an evidentiary
one and does not place any burden on
DHS. As noted, evidence that ‘‘indicates
that one or more of the grounds for
mandatory denial of the application for
relief may apply [e.g., the firm
resettlement bar],’’ 8 CFR 1240.8(d),
may be in the record based upon
submissions made by either party; the
regulation requires only that evidence
be in the record, not that it be submitted
by DHS. Put more simply, the
regulations do not place an independent
burden on DHS to establish a prima
facie case. This conclusion is
underscored by other regulations that,
in contrast, specify when DHS is
required to assume an evidentiary
burden. See, e.g., 8 CFR 208.13(b)(1)(ii)
(‘‘Burden of proof. In cases in which an
applicant has demonstrated past
persecution under paragraph (b)(1) of
this section, [DHS] shall bear the burden
of establishing by a preponderance of
the evidence the requirements of
paragraphs (b)(1)(i)(A) or (B) of this
section.’’). Placing a prima facie burden
on DHS would be contrary to the
relevant regulatory scheme and would
unnecessarily tax the agency’s limited
resources without any statutory or
regulatory justification, especially when
‘‘[t]he specific facts supporting a
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petitioner’s asylum claim . . . are
peculiarly within the petitioner’s
grasp.’’ Angov, 788 F.3d at 901. To the
extent that commenters asserted that
circuit case law conflicts with the
Departments’ rule, such conflicts would
warrant re-evaluation in appropriate
cases by the circuits under wellestablished principles. See Brand X, 545
U.S. at 982. Further, as noted in the
NPRM, 85 FR at 36286, the rule
overrules prior BIA decisions that are
inconsistent, in accordance with wellestablished principles. See Encino
Motorcars, LLC, 136 S. Ct. at 2125
(‘‘Agencies are free to change their
existing policies as long as they provide
a reasoned explanation for the change.’’
(citing Brand X, 545 U.S. at 981–82)).
In response to one commenter’s
concerns, the burden of proof provision
does not allow DHS to make the final
determination on whether the firm
resettlement bar applies in EOIR
proceedings; that authority continues to
reside with DOJ for aliens whose asylum
applications are referred for review by
an immigration judge. See 8 CFR
208.14(c)(1), 1003.10(b), 1240.1(a)(1)(ii).
In response to concerns about
imputing parents’ firm resettlement to
their minor children, the Departments
note that the BIA has imputed parental
attributes to children under other INA
provisions on multiple occasions. See,
e.g., Holder, 566 U.S. at 595–96 (2012)
(describing various provisions of the Act
in which parental attributes are imputed
to children). Moreover, as noted in the
NPRM, 85 FR at 36286, although the
Departments have not previously
established a settled policy regarding
the imputation of the firm resettlement
of parents to a child, the imputation in
this rule is consistent with both case
law and recognition of the practical
reality that a child generally cannot
form a legal intent to remain in one
place. See, e.g., Matter of Ng, 12 I&N
Dec. 411, 412 (Reg’l Comm’r 1967) (firm
resettlement of father is imputed to a
child who resided with his resettled
family); see also Vang v. INS, 146 F.3d
1114, 1116–17 (9th Cir. 1998) (‘‘We
follow the same principle in
determining whether a minor has firmly
resettled in another country, i.e., we
look to whether the minor’s parents
have firmly resettled in a foreign
country before coming to the United
States, and then derivatively attribute
the parents’ status to the minor.’’).
Here, it is reasonable to assume that
minor children who are traveling with
their parents would remain with their
parents in any third country and,
therefore, should also be subject to the
firm resettlement bar. Moreover, the rule
provides an exception when the alien
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child can establish that he or she could
not have derived any permanent legal
immigration status or any nonpermanent but indefinitely renewable
temporary legal immigration status
(such as asylee, refugee, or similar
status) from his or her parent.76 See 85
FR at 36294; 8 CFR 208.15(b),
1208.15(b).
The Departments acknowledge
comments noting that the NPRM altered
the definition of ‘‘firm resettlement’’
applicable to asylum applicants, but did
not alter the definition applicable to
refugee admission applicants, which is
a distinction the Departments noted in
the NPRM. 85 FR at 36285 n.40. The
Departments did not propose to change
8 CFR 207.1(b) in the NPRM, see id.,
and they do not believe such a change
is warranted in this final rule,
notwithstanding commenters’ concerns
regarding the two definitions.
Although the statutory provisions
applying the firm resettlement bar in the
refugee and asylum contexts are
virtually identical, ‘‘[a] given term in the
same statute may take on distinct
characters from association with distinct
statutory objects calling for different
implementation strategies.’’ Envtl. Def.
v. Duke Energy Corp., 549 U.S. 561, 574
(2007). The United States Refugee
Admissions Program (‘‘USRAP’’) and
the asylum system serve distinct
missions and populations and, thus,
warrant different approaches. The
asylum statute is not designed ‘‘to
provide [applicants] with a broader
choice of safe homelands, but rather, to
protect [refugees] with nowhere else to
turn.’’ Matter of B–R–, 26 I&N Dec. at
122 (quotation marks omitted). In
contrast, the USRAP has long focused
on resolving protracted refugee
situations and providing relief to
refugees who have not been able to find
a durable solution to their need for
protection in the country of first flight.
Moreover, due to the lengthy referral,
vetting, and application process in the
refugee resettlement program, see
generally USCIS, Refugee Processing
and Security Screening (June 3, 2020),
https://www.uscis.gov/humanitarian/
refugees-and-asylum/refugees/refugee76 The Department’s experience in administering
the firm resettlement bar indicates that cases in
which a parent’s firm resettlement would not be
imputed to a minor child would be rare. Even in
those rare cases, however, the Departments’ use of
child-appropriate procedures, as discussed
elsewhere in the rule, which take into account age,
stage of language development, background, and
level of sophistication, would assist the child in
ensuring that the child’s claim is appropriately
considered. See, e.g., USCIS, Interviewing
Procedures for Minor Applicants (Aug. 6, 2020),
https://www.uscis.gov/humanitarian/refugees-andasylum/asylum/minor-children-applying-forasylum-by-themselves.
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processing-and-security-screening, time
spent in a third country or otherwise
awaiting overseas resettlement may not
necessarily indicate that an alien was
firmly resettled in the country hosting
such populations.
Further, as a program explicitly
addressing persons in foreign
countries—rather than a form of relief
available to aliens who arrive at or are
inside the United States—the USRAP
implicates issues of foreign relations
and diplomacy in ways different than
the asylum program. Additionally,
although the current regulatory
definitions of ‘‘firm resettlement’’ are
similar, compare 8 CFR 207.1(b), with 8
CFR 208.15 and 1208.15, they are not
identical. Rather, the definition
applicable to refugee admission
applicants requires that the alien
entered the country of putative
resettlement ‘‘as a consequence of his or
her flight from persecution,’’ 8 CFR
207.1(b), whereas the definition
applicable to asylum applicants
indicates that entry into a country that
was a necessary consequence of flight
from persecution is one element of a
potential exception to the general
definition of ‘‘firm resettlement.’’ In
other words, existing regulations
already recognize distinctions in the
definitions applicable to the two
programs.
In short, although the Departments
acknowledge commenters’ concerns
about the two different definitions, they
do not believe changes to 8 CFR 207.1(b)
are warranted at the present time.
Nevertheless, the Departments do
expect to study the issue closely and, if
appropriate, may propose changes at a
future date.
Finally, the Departments are noting
two additional changes that the final
rule makes regarding the issue of firm
resettlement. First, consistent with the
Departments’ understanding that time
spent in Mexico solely as a direct result
of being returned to Mexico pursuant to
section 235(b)(2)(C) of the Act or of
being subject to metering would not be
counted for purposes of that specific
element of the firm resettlement bar,
that point is being clarified explicitly in
this final rule. Second, EOIR is making
a conforming change to 8 CFR 1244.4(b)
to align it with the both the appropriate
statutory citation and the corresponding
language in 8 CFR 244.4(b). Aliens
described in INA 208(b)(2)(A), 8 U.S.C.
1158(b)(2)(A), including those subject to
the firm resettlement bar contained in
INA 208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi), are ineligible for TPS.
That statutory ineligibility ground is
incorporated into regulations in both
chapter I and chapter V of title 8;
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however, while the title I provision, 8
CFR 244.4(b), cites the correct statutory
provision, INA 208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi), the title V provision, 8
CFR 1244.4(b), maintains an outdated
reference to an incorrect statutory
provision. The final rule corrects that
outdated reference.
4.9. ‘‘Rogue Officials’’/‘‘Color of Law’’
Comment: As an initial matter,
commenters asserted that the terms
‘‘color of law’’ and ‘‘official acting in his
or her official capacity’’ are not
ambiguous and therefore are not open to
agency interpretation. Commenters
asserted that the rule seeks to codify the
BIA’s decision in Matter of O–F–A–S–,
27 I&N Dec. 709 (BIA 2019), vacated by
28 I&N Dec. 35, but that the standard set
out in Matter of O–F–A–S– is an
impossible burden. Specifically,
commenters averred that ‘‘if an official
claims to be acting in an official
capacity, is wearing an official uniform,
or otherwise makes it known to the
applicant that [he or she is] a
government official, a CAT applicant
would have no reason to know whether
the official is acting lawfully or as a
‘rogue’ official.’’ Commenters argued
that to meet his or her burden, an
applicant would have to obtain detailed
information from a government official
who has tortured or threatened him or
her in order to establish that the actor
was not acting in a rogue capacity.
Commenters also argued that the
phrase ‘‘under color of law’’ calls for a
more nuanced determination than the
analysis required by the proposed
regulation or the BIA’s decision in
Matter of O–F–A–S– would indicate.
Quoting Screws v. United States, 325
U.S. 91, 111 (1945), commenters stated
that ‘‘[i]t is clear that under ‘color’ of
law means under ‘pretense’ of law
. . . . If, as suggested, the statute was
designed to embrace only action which
the State in fact authorized, the words
‘under color of any law’ were hardly apt
words to express the idea.’’ Following
this analysis, commenters asserted that
any proposed rule must emphasize that
acting ‘‘under color of law’’ does not
require the government official to be on
duty, following orders, or to be acting
on a matter of official government
business.
Commenters similarly claimed that
the proposed definition of ‘‘rogue
official’’ is contrary to Federal and state
jurisprudence because the proposed rule
dismisses and invalidates the entire
concept of ‘‘color of law’’ as being
synonymous with ‘‘acting in his or her
official capacity.’’ Commenters asserted
that the Supreme Court views the terms
as interchangeable because the
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‘‘traditional definition of acting under
color of state law requires that the
defendant . . . have exercised power
‘possessed by virtue of state law and
made possible only because the
wrongdoer is clothed with the authority
of state law.’ ’’ West v. Atkins, 487 U.S.
42, 49 (1988) (quoting United States v.
Classic, 313 U.S. 299, 326 (1941)).
Commenters explained that, in
alignment with the Supreme Court’s
interpretation, some circuits have
defined ‘‘color of law’’ to mean the
‘‘misuse of power, possessed by virtue
of state law and made possible only
because the wrongdoer is clothed with
the authority of state law.’’ See
Iruegas-Valdez v. Yates, 846 F.3d 806,
812–13 (5th Cir. 2017) (finding that the
public official in question need not be
high-level or follow ‘‘an officially
sanctioned state action’’); Garcia v.
Holder, 756 F.3d 885, 891–92 (5th Cir.
2014); Ramirez-Peyro v. Holder, 574
F.3d 893, 900–01 (8th Cir. 2009). Citing
the Eighth Circuit, commenters asserted
that this means that ‘‘the focus is
whether the official uses their position
of authority to further their actions,
even if for ‘personal’ motives.’’
Ramirez-Peyro, 574 F.3d at 900–01.
Commenters further asserted that the
color-of-law analysis should be one of
‘‘nexus’’—i.e., ‘‘does the conduct relate
to the offender’s official duties?’’
Commenters further quoted RamirezPeyro, 574 F.3d at 901, stating that ‘‘it
is not contrary to the purposes of the
[Convention] and the under-color-of-law
standard to hold Mexico responsible for
the acts of its officials, including lowlevel ones, even when those officials act
in contravention of the nation’s will and
despite the fact that the actions may
take place in circumstances where the
officials should be acting on behalf of
the state in another, legitimate, way.’’
Quoting Khouzam v. Ashcroft, 361 F.3d
161, 171 (2d Cir. 2004), commenters
asserted that, ‘‘when it is a public
official who inflicts severe pain or
suffering, it is only in exceptional cases
that we can expect to be able to
conclude that the acts do not constitute
torture by reason of the official acting
for purely private reasons.’’ Commenters
also cited a recent decision from the
Ninth Circuit Court of Appeals, in
which the court held that even a rogue
official is still a public official for
purposes of the CAT. See XochihuaJaimes v. Barr, 962 F.3d 1175, 1184 (9th
Cir. 2020) (‘‘We rejected BIA’s ‘rogue
official’ exception as inconsistent with
Madrigal [, 716 F.3d at 506.]’’).
Ultimately, commenters argued that
the CAT requires protection for those
that have suffered any act of torture at
the hands of state officials, even ‘‘rogue
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officials,’’ as such evidence
demonstrates that the foreign state
cannot or will not protect the applicant
from torture. Moreover, the commenter
asserted that it does not matter that
some countries cannot control large
numbers of rogue officials. See, e.g.,
Mendoza-Sanchez v. Lynch, 808 F.3d
1182, 1185 (7th Cir. 2015) (‘‘It’s simply
not enough to bar removal if the
[Mexican] government may be trying,
but without much success, to prevent
police from torturing citizens at the
behest of drug gangs.’’). Commenters
averred that the correct inquiry in CAT
claims is whether a government official
committed torture, not whether the
applicant can demonstrate that the
official was not acting in a ‘‘rogue
capacity.’’
Commenters stated that the proposed
changes to the ‘‘rogue official’’ standard
also conflict with the standard
established by the Attorney General in
Matter of O–F–A–S–, 28 I&N Dec. 35
(A.G. 2020), which was issued
subsequent to the proposed rule’s
publication. For example, at least one
commenter stated that the Attorney
General ‘‘rejected’’ the use of the term
‘‘rogue official,’’ while the proposed
rule would codify the use of the same
term. Commenters further stated that the
Attorney General’s decision in Matter of
O–F–A–S– created difficulty in
providing comment on the proposed
rule because it changed the state of the
law that the rule would affect.77
Commenters argued that exempting
public officials from the concept of
acquiescence in instances in which the
public official ‘‘recklessly disregarded
the truth, or negligently failed to
inquire’’ seems indistinguishable from
‘‘willful blindness,’’ a term recognized
by the Second, Third, Fourth, Fifth,
Sixth, Seventh, Eighth, Ninth, and
Tenth Circuits in the CAT analysis
context. See, e.g., Khouzam, 361 F.3d at
170–71; Myrie v. Att’y Gen. of U.S., 855
F.3d 509, 517 (3rd Cir. 2017), RomeroDonado v. Sessions, 720 Fed. App’x
693, 698 (4th Cir. 2018); Iruegas-Valdez
v. Yates, 846 F.3d 806, 812 (5th Cir.
2017); Torres v. Sessions, 728 Fed.
App’x 584, 588 (6th Cir. 2018); LozanoZuniga v. Lynch, 832 F.3d 822, 831 (7th
Cir. 2016); Fuentes-Erazo v. Sessions,
848 F.3d 847, 852 (8th Cir. 2017); Zheng
v. Ashcroft, 332 F.3d 1186, 1194–95 (9th
Cir. 2003); Medina-Velasquez v.
Sessions, 680 Fed. App’x 744, 750 (10th
Cir. 2017). Commenters asserted that the
rule should instead codify this ‘‘near77 To the extent commenters’ concerns with the
ability to comment may relate to the period of time
provided for comment, the Departments responses
are set forth below in Section II.C.6.3 of this
preamble.
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universal standard.’’ Further,
commenters recommended codifying
court decisions that have found
government acquiescence even where
parts of government have taken
preventive measures. See, e.g.,
Rodriguez-Molinero v. Lynch, 808 F.3d
1134, 1139 (7th Cir. 2015) (noting it is
not required to find the entire Mexican
government complicit); De La Rosa v.
Holder, 598 F.3d 103, 110 (2d Cir.
2010).
In addition, some commenters argued
that the standard to demonstrate
acquiescence is unreasonable because
applicants would be required to
demonstrate the legal duties of a
government official who failed to act
and also demonstrate whether the
official was charged with preventing
those actions but failed to act.
Commenters asserted this would be an
impossible standard to meet.
Commenters also contended that the
proposed rule’s reliance on the Model
Penal Code is irrelevant to what might
occur in a foreign country.
Commenters argued that the proposed
rule’s amendments to 8 CFR
208.18(a)(1), (7) and 1208.18(a)(1), (7)
will prevent many individuals from
meeting the burden to establish
eligibility for protection under the
regulations issued pursuant to the
legislation implementing the CAT.
Commenters were concerned that an
individual would be unable to
determine that an officer is a rogue
officer when ‘‘every discernable fact
(including but not limited to uniforms,
weapons, badges, police cars, etc.)
indicates the officer is legitimate.’’
Therefore, commenters asserted,
requiring this kind of detailed
information would be unreasonable or
impossible. Commenters similarly
asserted that the requirement that an
applicant demonstrate that the
government official who has inflicted
torture did so under color of law and is
not a rogue official ignores the actual
circumstances under which people flee.
Commenters also expressed concern
that individuals who were tortured
would have no recourse because they
would be unable to report the rogue
official to other potentially rogue
officials. For example, commenters
stated that, in many countries (such as
the Democratic Republic of the Congo),
members of the police or military are
intentionally organized into
paramilitary groups so that the
government can deny responsibility for
human rights violations. Commenters
asserted that, in such circumstances,
individuals who are subjected to harm
or in danger of such harm would face an
insurmountable burden of proof.
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Commenters asserted that it is extremely
rare for a government to openly
acknowledge that it condones torture.
Rather, when evidence of torture occurs,
the government will claim the
perpetrator was a ‘‘bad apple’’ who
acted on his or her own. Commenters
asserted that this rule would accept the
‘‘bad apple’’ excuse on its face,
preventing torture victims from
receiving protection. Similarly,
commenters asserted that most
governments would not publicly admit
that they torture their citizens and that,
without such admissions, it would be
difficult for victims of torture to prove
that the injury was caused by a
government official acting in an official
capacity as opposed to on the official’s
private initiative. Commenters also
asserted that the proposed changes
appear specifically to restrict typical
claims from Central America, where
individuals are ‘‘tortured at the hands of
non-state actors such as gangs and
cartels and where government actors are
frequently complicit in these actions.’’
Finally, one commenter asserted that, if
an agency is going to demand such a
high burden to establish torture, the
agency should be the one to take on the
burden of demonstrating the difference
because the agency has more capacity to
obtain the required information than the
individual requesting the relief.
Response: The Departments disagree
with commenters’ assertions that the
term ‘‘acting in an official capacity’’ is
unambiguous and thus not subject to
agency interpretation, as multiple
decisions from the BIA, the Attorney
General, and circuit courts attest. As
demonstrated most recently by the
Attorney General’s decision in Matter of
O–F–A–S–, 28 I&N Dec. at 36–37, the
term ‘‘acting in an official capacity’’ is
a term that has been subject to different
interpretations since it was
implemented in the regulations. See
Regulations Concerning the Convention
Against Torture, 64 FR 8490 (Feb. 19,
1999). As explained by the Attorney
General subsequent to the NPRM,
whether an individual acted in an
official capacity has been the subject of
multiple inaccurate or imprecise
formulations. Matter of O–F–A–S–, 28
I&N Dec. at 36–37. On the one hand,
then-Attorney General Ashcroft first
articulated that the official capacity
requirement means torture ‘‘inflicted
under color of law.’’ Id. at 36.
Subsequently, every Federal court of
appeals to consider the questions has
read the standard in the same manner.
Id. at 37 (citing Garcia, 756 F.3d at 891;
United States v. Belfast, 611 F.3d 783,
808–09 (11th Cir. 2010); Ramirez-Peyro,
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574 F.3d at 900). However, at the same
time, some Federal courts have viewed
immigration judges as applying an
amorphous, different concept of ‘‘rogue
official,’’ which has not been accepted
by circuit courts. Id. (citing Federal
court of appeals decisions reviewing
immigration court decisions applying an
alleged ‘‘rogue official’’ analysis).
As the NPRM made clear, there is not
a ‘‘rogue official’’ exception per se for
CAT protection. 85 FR at 36286. Rather,
‘‘rogue official’’ is simply a shorthand
label for an official who is not acting
under color of law, and the actions of
such an official are not a basis for CAT
protection because the individual is not
acting in an official capacity. The
Attorney General confirmed this view
that a ‘‘rogue official’’ is one who is not
acting under color of law. Matter of O–
F–A–S–, 28 I&N Dec. at 38 (‘‘To the
extent the Board used ‘rogue official’ as
shorthand for someone not acting in an
official capacity, it accurately stated the
law. By definition, the actions of such
officials would not form the basis for a
cognizable claim under the CAT.’’).
Thus, there is no longer any confusion
regarding the definition of a ‘‘rogue
official,’’ and, consistent with the rule,
such an official is one who is not acting
under color of law.
Nevertheless, as the Attorney General
also noted, ‘‘continued use of the ‘rogue
official’ language by the immigration
courts going forward risks confusion
. . . because ‘rogue official’ has been
interpreted to have multiple meanings.’’
Id. Accordingly, the Departments are
removing that term from the final rule
to avoid any further confusion. Its
removal, however, does not result in
any substantive change to the rule.
Regardless of whether an official who is
not acting in an official capacity is
described as a ‘‘rogue official,’’ the
actions of such an official are not
performed under color of law and, thus,
do not form the basis of a cognizable
claim under the CAT.
Regarding commenters’ concerns
about the Attorney General’s decision in
Matter of O–F–A–S–, the Attorney
General determined that it was
necessary to provide a clarification of
the ambiguous term ‘‘acting in an
official capacity’’ without waiting for
the Departments’ NPRM to be finalized.
That he issued his decision does not
prevent the Departments from codifying
that definition subsequently.
Moreover, the Departments disagree
that the Attorney General’s decision in
Matter of O–F–A–S–, 28 I&N Dec. at 35,
conflicts with the language of this rule.
In Matter of O–F–A–S–, the Attorney
General explained that ‘‘acting in an
official capacity’’ means actions
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performed ‘‘under color of law.’’ Id.
This rule amends the current regulatory
language to clarify that the conduct
supporting a CAT claim must be carried
out under color of law, which is fully
consistent with the Attorney General’s
decision. See 8 CFR 208.18(a)(1),
1208.18(a)(1) (expressly using the
phrase ‘‘under color of law’’).78
Therefore, the regulatory text articulates
that the test for determining whether an
individual acted in an official capacity
is whether the official acted under color
of law. See 8 CFR 208.18(a)(1),
1208.18(a)(1).
This amendment aligns the regulatory
language with congressional intent and
circuit case law finding that ‘‘in an
official capacity’’ means ‘‘under color of
law.’’ The Senate, in recommending that
the United States ratify the CAT,
explicitly stated that ‘‘the Convention
applies only to torture that occurs in the
context of governmental authority,
excluding torture that occurs as a
wholly private act or, in terms more
familiar in U.S. law, it applies to torture
inflicted ‘under color of law.’ ’’ S. Exec.
Rep. No. 101–30, at 14 (1990). Further,
as stated by the Attorney General in
Matter of O–F–A–S–, every Federal court
of appeals to consider the question has
held that action ‘‘in an official capacity’’
means action ‘‘under color of law.’’ 28
I&N Dec. at 37 (citing Garcia, 756 F.3d
at 891; Belfast, 611 F.3d at 808–09;
Ramirez-Peyro, 574 F.3d at 900); see
also Ali v. Reno, 237 F.3d 591, 597 (6th
Cir. 2001) (adopting the ‘‘under color of
law’’ standard in an opinion preceding
Matter of Y–L–, 24 I&N Dec. 151).
The Senate’s understanding of
‘‘acquiescence’’ for purposes of the CAT
was that a finding of acquiescence
requires a showing that the public
official was aware of the act and that the
public official had a legal duty to
intervene to prevent the act but failed to
do so. See S. Exec. Rep. No. 101–30, at
14 (‘‘In addition, in our view, a public
78 In clarifying this definition of a public official
as one acting under color of law, the rule also
makes clear that, for purposes of the CAT
regulations, pain or suffering inflicted by, or at the
instigation of or with the consent or acquiescence
of, a public official is not torture unless the act is
done while the official is ‘‘acting in his or her
official capacity. 85 FR at 36287; 8 CFR 208.18(a)(1)
and 1208.18(a)(1). The Departments recognize that
this change departs from the language considered
in Barajas-Romero v. Lynch, 846 F.3d 351, 362–63
(9th Cir. 2017), which allowed for the consideration
of a CAT claim even when the alleged torture was
carried out by a public official not acting in an
official capacity. Nevertheless, the Departments
have provided reasoned explanations for this
regulatory change and, thus, can implement that
change in accordance with well-established
principles. See Encino Motorcars, LLC, 136 S. Ct. at
2125 (‘‘Agencies are free to change their existing
policies as long as they provide a reasoned
explanation for the change.’’).
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official may be deemed to ‘acquiesce’ in
a private act of torture only if the act is
performed with his knowledge and the
public official has a legal duty to
intervene to prevent such activity.’’). As
noted in the NPRM, however, the term
‘‘awareness’’ has led to some confusion.
See 85 FR at 36287 (citing Scarlett v.
Barr, 957 F.3d 316 (2d Cir. 2020)).
Commenters asserted that the
Departments, rather than creating a new
definition for awareness, should instead
codify the ‘‘willful blindness’’ standard
as articulated by the circuit courts of
appeals. But the final rule does just that:
As noted in the NPRM, the Departments
proposed to clarify that, in accordance
with decisions from several courts of
appeals and the BIA, ‘‘ ‘awareness’—as
used in the CAT ‘acquiescence’
definition—requires a finding of either
actual knowledge or willful blindness.’’
85 FR at 36287; see also 8 CFR
208.18(a)(1), 1208.18(a)(1). The
Departments, however, seeking to avoid
further ambiguity, further define the
term ‘‘willful blindness’’ to mean that
the public official or other person acting
in an official capacity was ‘‘aware of a
high probability of activity constituting
torture and deliberately avoided
learning the truth.’’ 85 FR at 36287. The
Departments further clarify that it is not
enough that such a public official acting
in an official capacity or other person
acting in an official capacity was
‘‘mistaken, recklessly disregarded the
truth, or negligently failed to inquire.’’
Id.
As explained in the NPRM, the
Departments’ definition of
‘‘acquiescence’’ aligns with
congressional intent to require both an
actus reus and a mens rea. Id. The
Senate, during ratification of the CAT,
included in its list of understandings
the two elements required for a finding
of acquiescence: Actus reus and mens
rea. See Convention Against Torture and
Other Cruel, Inhuman, or Degrading
Treatment or Punishment, Treaty Doc.
100–20: Hearing Before the S. Comm. on
Foreign Relations, S. Hrg. No. 101–718,
101st Cong., 2d Sess. 14 (1990) (‘‘[T]o be
culpable under the [CAT] . . . the
public official must have had prior
awareness of [the activity constituting
torture] and must have breached his
legal responsibility to intervene to
prevent the activity.’’ (statement of Mark
Richard, Deputy Assist Att’y Gen.,
Criminal Division, Department of
Justice)); U.S. Senate Resolution of
Advice and Consent to Ratification of
the Convention Against Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment, 136 Cong.
Rec. 36198 (1990). The definition

VerDate Sep<11>2014

00:59 Dec 11, 2020

Jkt 253001

further aligns with subsequent
understandings that reduced the
requirement from knowledge to mere
awareness. See Zheng, 332 F.3d at 1193
(‘‘The [Senate Committee on Foreign
Relations] stated that the purpose of
requiring awareness, and not
knowledge, ‘is to make it clear that both
actual knowledge and ‘willful
blindness’ fall within the definition of
the term ‘acquiescence.’ ’’).
Regarding commenters’ assertions that
the proposed rule would create a burden
that would be impossible for an
applicant to meet, the Departments note
that, currently, applicants must still
demonstrate a legal duty and that this
requirement does not change with this
final rule. Even when applying the
‘‘willful blindness’’ standard articulated
by various circuit courts of appeals, the
applicant must demonstrate a legal duty
and that the government official
breached that legal duty. See, e.g.,
Khouzam, 361 F.3d at 171 (‘‘From all of
this we discern a clear expression of
Congressional purpose. In terms of state
action, torture requires only that
government officials know of or remain
willfully blind to an act and thereafter
breach their legal responsibility to
prevent it.’’).
Regarding commenters’ concerns
about the burden applicants would have
in establishing that an official was not
a rogue official, the Departments
reiterate that this rule codifies the
analysis that, for an individual to be
acting in an official capacity, he or she
must be acting under color of law. As
stated above, this standard aligns with
the standard required by the Attorney
General in Matter of O–F–A–S–, as well
as the various circuit courts of appeals
to have considered the issue. Therefore,
the burden continues to require that an
applicant demonstrate that an
individual acted under color of law to
demonstrate eligibility. The final rule
does not raise or change the burden on
the applicant, but merely provides
clarity on the analysis. Moreover, the
NPRM lists the main issues to consider
in determining whether an official was
acting under the color of law: Whether
government connections provided the
officer access to the victim, or to his
whereabouts or other identifying
information; whether the officer was on
duty and in uniform at the time of his
conduct; and whether the officer
threatened to retaliate through official
channels if the victim reported his
conduct to authorities. 85 FR at 36287.
The Departments believe these issues
would be known by the alien, who
could at least provide evidence in the
form of his or her personal testimony if
other witnesses or documents were
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unavailable. See 8 CFR 1208.16(c)(2)
(‘‘The testimony of the applicant, if
credible, may be sufficient to sustain the
burden of proof [for a claim for
protection under the CAT] without
corroboration.’’).
5. Information Disclosure
Comment: Commenters raised
concerns that the rule’s confidentiality
provisions violate asylum seekers’ right
to privacy in their asylum proceedings,
are ‘‘expansive and highly concerning,’’
and would put asylum seekers at ‘‘grave
risk of harm.’’ Commenters were
particularly concerned about cases
involving gender-based violence.
Commenters explained that broad
disclosure language would deter asylum
seekers from pursuing relief or revealing
details of their alleged persecution for
fear that their persecutor would learn
about their asylum claim and subject
them or their families to further harm.
This fear, according to commenters,
would be compounded by the fact that
persecutors could potentially learn such
information online without needing to
be physically present in the United
States. For example, commenters were
concerned that disclosures in Federal
litigation could be accessed by anyone
because the litigation is public record.
One commenter noted that the
exception for state or Federal mandatory
reporting requirements at 8 CFR
208.6(d)(1)(iii) and 1208.6(d)(1)(iii) is
‘‘completely open ended and provides
no safeguards against publication’’ to
the public. Another commenter raised
concerns about the exception allowing
for an asylum application to be filed in
an unrelated case as evidence of fraud.
The commenter explained that, in
practice, this would mean that
information from one applicant’s case
would be accessible to another
applicant, potentially putting the
asylum applicant in danger.
Response: The Departments are fully
cognizant of the need to protect asylum
seekers, as well as their relatives and
associates in their home countries, by
preventing the disclosure of information
contained in or pertaining to their
applications. There are specific
situations, however, in which the
disclosure of relevant information is
necessary to protect the integrity of the
system, to ensure that those engaged in
fraud do not obtain benefits to which
they are not entitled, and to ensure that
unlawful behavior is not inadvertently
and needlessly protected. The existing
confidentiality provisions do not
provide for an absolute bar on
disclosure, but even their exceptions
may encourage fraud or criminal
behavior. See Angov, 788 F.3d at 901
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(‘‘This points to an unfortunate reality
that makes immigration cases so
different from all other American
adjudications: Fraud, forgery and
fabrication are so common—and so
difficult to prove—that they are
routinely tolerated.’’). Ultimately, there
is no utility in protecting a false or
fraudulent asylum claim, in restricting
access to evidence of child abuse, or in
restricting access to evidence that may
prevent a crime, and the rule properly
calibrates those concerns as
outweighing the blunt shield of
confidentiality for an assortment of
unlawful behaviors that exists under the
current regulations.
Here, the Departments have
determined that additional, limited
disclosure exceptions are necessary to
protect the integrity of proceedings, to
ensure that other types of criminal
activity are not shielded by the
confidentiality provisions, and to ensure
that the government can properly
defend itself in relevant proceedings. By
their text, these additional disclosure
exceptions are limited to specific
circumstances in which the disclosure
of such information is necessary and the
need for the disclosure outweighs
countervailing concerns. This rule
includes clarifying exceptions explicitly
allowing release of information as it
relates to any immigration proceeding
under the INA or legal action relating to
the alien’s immigration or custody
status. This will ensure that the
government can provide a full and
accurate record in litigating such
proceedings.
The rule also includes provisions for
protecting the integrity of proceedings
and public safety. These include
provisions aimed at detecting fraud by
allowing the Departments to submit
similar asylum applications in unrelated
proceedings; pursuing state or Federal
criminal investigations, proceedings, or
prosecutions; and protecting against
child abuse. For example, the fraud
exception will allow the Departments to
consider potentially fraudulent similar
applications or evidence in an
immigration proceeding in order to root
out non-meritorious claims, which will
in turn allow the Departments to focus
limited resources on adjudicating cases
with a higher chance of being
meritorious. See, e.g., Angov, 788 at
901–02 (‘‘[Immigration f]raud, forgery
and fabrication are so common—and so
difficult to prove—that they are
routinely tolerated. . . . [I]f an alien
does get caught lying or committing
fraud, nothing very bad happens to
him. . . . Consequently, immigration
fraud is rampant.’’).
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Regarding commenters’ concerns with
the exception to allow disclosure as
required by any state or Federal
mandatory reporting requirements, the
Departments note that the exception
simply makes clear that government
officials must abide by such laws. This
provision is designed to prevent any
inconsistencies and ensure that
government officials comply with any
mandatory reporting requirements.
Accordingly, despite commenters’
concerns with the breadth of this
provision, the Departments disagree that
any limiting language would be
appropriate.
The Departments have considered
commenters’ concerns that an
applicant’s application will be
submitted in another proceeding and
thereby be made available to the other
applicant, though they note that existing
exceptions already cover ‘‘[t]he
adjudication of asylum applications’’
and ‘‘[a]ny United States Government
investigation concerning any . . . civil
matter,’’ which, arguably, already
encompass the use of applications
across proceedings. 8 CFR 208.6(c)(1)(i),
(v), 1208.6(c)(1)(i), (v). The Departments
are maintaining the exceptions in the
NPRM to ensure clarity on this point
and to ensure that existing regulations
are not inappropriately used to shield
unlawful behavior. Because cases
involving asylum fraud are
‘‘distressingly common,’’ Angov, 788 at
902, the need to root out fraudulent
asylum claims greatly outweighs the
concerns raised by commenters.
Moreover, legitimate asylum seekers
generally should be unaffected by this
exception. Finally, the Departments
reiterate that only ‘‘relevant and
applicable’’ information is subject to
disclosure under that exception; thus,
rather than an open-ended exception,
this exception ensures that only a
limited amount of information is subject
to disclosure under that exception.
Finally, as noted above, the
Departments are making conforming
edits to 8 CFR 208.6(a) and (b) and 8
CFR 1208.6(b) to make clear that the
disclosure provisions of 8 CFR 208.6
and 1208.6 apply to applications for
withholding of removal under the INA
and for protection under the regulations
implementing the CAT, and not solely
to asylum applications. That point is
already clear in 8 CFR 208.6(d) and
1208.6(d), and the Departments see no
reason not to conform the other
paragraphs in those sections for
consistency. Relatedly, the Departments
are also making edits to 8 CFR 208.6(a),
(b), (d), and (e) and 8 CFR 1208.6(b), (d),
and (e) to make clear that applications
for refugee admission pursuant to INA
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207(c)(1), 8 U.S.C. 1157(c)(1), and 8 CFR
part 207 are subject to the same
information disclosure provisions as
similar applications for asylum,
withholding of removal under the INA,
and protection under the regulations
implementing the CAT. The
Departments already apply the
disclosure provisions to such
applications as a matter of policy and
see no basis to treat such applications
differently than those for protection
filed by aliens already in or arriving in
the United States.
6. Violates Domestic or International
Law
6.1. Violates Immigration and
Nationality Act
Comment: Commenters expressed a
general belief that the rule violates the
INA, such as by rendering it
‘‘impossible’’ or ‘‘near impossible’’ to
obtain refugee status.
Multiple commenters stated that it
appears the proposed rule is an
‘‘unreasonable interpretation’’ of
sections 208 and 240 of the INA, 8
U.S.C. 1158 and 1229a, because two
members of Congress have issued a
statement in opposition to the rule.
Response: This rule implements
numerous changes to the Departments’
regulations regarding asylum and
related procedures, including
amendments to the expedited removal
and credible fear screening process,
changes to the standards for frivolous
asylum application findings, a provision
to allow immigration judges to pretermit
applications in certain situations,
codification of standards for
consideration during the review of
applications for asylum and for
statutory withholding of removal, and
amendments to the provisions regarding
information disclosure. Each of these
changes, as discussed with more
specificity elsewhere in Section II.C of
this preamble, is designed to better align
the Departments’ regulations with the
Act and congressional intent. As also
discussed, supra, the rule does not end
asylum or refugee procedures, nor does
it make it impossible for aliens to obtain
such statuses. To the contrary, by
providing clearer guidance to
adjudicators and allowing them to more
effectively consider all applications, the
rule should allow adjudicators to more
efficiently reach meritorious claims.
The Departments disagree that the
statements of certain members of
Congress about their personal opinion
regarding the rule are sufficient to
demonstrate that the rule is an
‘‘unreasonable interpretation’’ of the
Act. Indeed, the statements of certain

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 106 of 965
Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations
members of Congress in 2020 is not
clear evidence of the legislative intent
behind the 1996 enactment of IIRIRA,
which established the key statutory
provisions related to this rule.

jbell on DSKJLSW7X2PROD with RULES2

6.2. Violates Administrative Procedure
Act
Comment: Commenters raised
concerns that the rule does not comply
with the APA. Commenters alleged that
the rule is arbitrary and capricious
under the APA because it does not offer
‘‘reasoned analysis’’ for the proposed
changes. Commenters explained that
‘‘reasoned analysis’’ requires the
Departments to display awareness that
they are changing positions on a policy,
to provide a legitimate rationale for
departing from prior policy, and to
identify the reasons for the change and
why the change is a better solution to
the issue.
In alleging this failure, commenters
argued that the Departments did not
analyze or rely on data or other
evidence in formulating these changes.
Moreover, commenters also claimed that
the Departments did not consider
possible alternatives to the changes and
failed to consider important aspects of
the various changes, including the
impacts on the applicants and their
communities. Commenters claimed that
this rule is nothing more than a pretext
for enshrining anti-asylum seeker
sentiments, as evidenced by the thin or
complete lack of justification for the
various changes.
In addition, commenters claimed that
this rule overlaps with other recent
rules promulgated by the Departments,
including rules involving asylum and
adjusting fee amounts. Commenters
claimed that it is arbitrary and
capricious for the Departments to ‘‘carve
up [their] regulatory activity to evade
comprehensive evaluation and
comment.’’ For example, one
commenting organization stated that the
rule treats domestic violence differently
from another recent rule, in that the
other rule bars relief for persons who
have committed gender-based violence,
while this rule bars relief from persons
who have survived gender-based
violence.
One commenting organization stated
that the Departments are implementing
this rule to enhance their litigating
positions before EOIR and the Federal
courts, which the commenter alleged is
arbitrary and capricious where ‘‘there is
no legitimate basis for the regulation
other than to enhance the litigating
position’’ of the Departments,
particularly when the Departments are
parties to the litigation.
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Response: The Departments disagree
that the promulgation of this rule is
arbitrary and capricious under the APA.
The APA requires agencies to engage in
‘‘reasoned decisionmaking,’’ Michigan,
576 U.S. at 750, and directs that agency
actions be set aside if they are arbitrary
or capricious, 5 U.S.C. 706(2)(A). This,
however, is a ‘‘narrow standard of
review’’ and ‘‘a court is not to substitute
its judgment for that of the agency,’’ Fox
Television, 556 U.S. at 513 (quotation
marks omitted), but is instead to assess
only whether the decision was ‘‘based
on a consideration of the relevant
factors and whether there has been a
clear error of judgment,’’ Citizens to
Preserve Overton Park, Inc. v. Volpe,
401 U.S. 402, 416 (1971). Arbitrary and
capricious review is ‘‘highly deferential,
presuming the agency action to be
valid.’’ Sacora v. Thomas, 628 F.3d
1059, 1068 (9th Cir. 2010). It is
‘‘reasonable for the [agency] to rely on
its experience’’ to arrive at its
conclusions, even if those conclusions
are not supported with ‘‘empirical
research.’’ Id. at 1069. Moreover, the
agency need only articulate ‘‘satisfactory
explanation’’ for its decision, including
‘‘a rational connection between the facts
found and the choice made.’’ Motor
Vehicle Mfrs. Ass’n of U.S., Inc. v. State
Farm Mut. Auto Ins. Co., 463 U.S. 29,
43 (1983); see also Dep’t of Commerce
v. New York, 139 S. Ct. 2551, 2569
(2019) (‘‘We may not substitute our
judgment for that of the Secretary, but
instead must confine ourselves to
ensuring that he remained within the
bounds of reasoned decisionmaking.’’
(citation and quotation marks omitted)).
Under this deferential standard, and
contrary to commenters’ claims, the
Departments have provided reasoned
explanations for the changes in this rule
sufficient to rebut any APA-related
concerns. The NPRM describes each
provision in detail and provides an
explanation for each change. See 85 FR
at 36265–88. The Departments
explained that these various changes
will, among other things, maintain a
streamlined and efficient adjudication
process for asylum, withholding of
removal, and CAT protection; provide
clarity in the adjudication of such
claims; and protect the integrity of such
proceedings. Id. As noted in Section II.A
of this preamble, the animating
principles of the NPRM were to provide
clearer guidance to adjudicators
regarding a number of thorny issues that
have caused confusion and
inconsistency and even bedeviled
circuit courts; to improve the efficiency
and integrity of the overall system in
light of the overwhelming number of
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cases pending; to correct procedures
that were not working well, including
procedures for the identification of
meritless or fraudulent claims; and to
provide a consistent approach for the
overall asylum adjudicatory framework
in light of numerous—and often
contradictory or confusing—decisions
from the Board and circuit courts
regarding multiple important terms that
are not defined in the statute.
For example, the Departments
explained that the changes to use
asylum-and-withholding-only
proceedings for positive credible fear
findings, to increase the credible fear
standard for withholding of removal and
CAT protection claims, to apply certain
bars and the internal relocation analysis
in credible fear interviews, to pretermit
legally insufficient asylum applications,
and to expand the grounds for a
frivolous asylum finding are all
intended to create a more streamlined
and efficient process for adjudicating
asylum, withholding of removal, and
CAT protection applications. See 85 FR
at 36266–67 (explaining that asylumand-withholding-only proceedings will
ensure a ‘‘streamlined, efficient, and
truly ‘expedited’ ’’ removal process); id.
at 36277 (explaining that the
pretermission of legally insufficient
asylum applications will eliminate the
need for a hearing); id. at 36273–76
(explaining that frivolous applications
are a ‘‘costly detriment, resulting in
wasted resources and increased
processing times,’’ and that the new
grounds for a finding of frivolousness
will ‘‘ensure that meritorious claims are
adjudicated more efficiently’’ and will
prevent ‘‘needless expense and delay’’);
id. at 36268–71 (explaining that raising
the credible fear standard for
withholding and CAT applications will
allow the Departments to more
‘‘efficiently and promptly’’ distinguish
between aliens whose claims are more
or less likely to ultimately be
meritorious); id. at 36272 (explaining
that applying certain eligibility bars in
credible fear interviews will help to
eliminate unnecessary removal delays
in section 240 proceedings and
eliminate the ‘‘waste of adjudicatory
resources currently expended in vain’’).
Similarly, the Departments also
explained in the NPRM that many of the
changes are intended to provide clarity
to adjudicators and the parties,
including the addition of definitions
and standards for terms such as
‘‘particular social group,’’ ‘‘political
opinion,’’ ‘‘persecution,’’ ‘‘nexus,’’ and
‘‘internal relocation;’’ the delineation of
discretionary factors in adjudicating
asylum applications; the addition of
guidance on the meaning of
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‘‘acquiescence’’ and the circumstances
in which officials are not acting under
color of law in the CAT protection
context; and the clarification of the use
of precedent in credible fear review
proceedings. See 85 FR at 36278
(explaining that the rule’s definition of
‘‘particular social group’’ will provide
‘‘clearer guidance’’ to adjudicators
regarding whether an alleged group
exists and, if so, whether the group is
cognizable); id. at 36278–79 (explaining
that the rule’s definition of ‘‘political
opinion’’ will provide ‘‘additional
clarity for adjudicators’’); id. at 36280
(explaining that the rule’s definition of
‘‘persecution’’ will ‘‘better clarify what
does and does not constitute
persecution’’); id. at 36281 (explaining
that the rule’s definition of ‘‘nexus’’ will
provide ‘‘clearer guidance’’ for
adjudicators to ‘‘uniformly apply’’); id.
at 36282 (explaining that the rule’s
definition of ‘‘internal relocation’’ will
help create a more ‘‘streamlined
presentation’’ to overcome the current
lack of ‘‘practical guidance’’); id. at
36283 (explaining that, for asylum
discretionary determinations, the
Departments have not previously
provided general guidance in agency
regulations for factors to be considered
when determining whether an alien
merits asylum as a matter of discretion);
id. at 36286–87 (explaining that
guidance for CAT acquiescence and for
the circumstances in which an official is
not acting under color of law standards
is meant to provide clarity because
current regulations ‘‘do not provide
further guidance’’); id. at 36267
(explaining that the inclusion of
language regarding the consideration of
precedent in credible fear review
proceedings is intended to provide a
‘‘clear requirement’’).
The Departments also explained that
many of the changes are intended to
protect the integrity of proceedings. See
85 FR at 36288 (explaining the
expansion of information disclosure is
necessary to protect against ‘‘suspected
fraud or improper duplication of
applications or claims’’); id. at 36283
(explaining that the inclusion of a
discretionary factor for use of fraudulent
documents is necessary due to concerns
that the use of fraudulent documents
makes the proper enforcement of the
immigration laws ‘‘difficult’’ and
‘‘requires an immense amount of
resources’’); id. (explaining that the
inclusion of a discretionary factor for
failure to seek asylum or protection in
a transit country ‘‘may reflect an
increased likelihood that the alien is
misusing the asylum system’’); id. at
36284 (explaining that making
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applications that were previously
abandoned or withdrawn with prejudice
a negative discretionary factor would
‘‘minimize abuse of the system’’).
The Departments also disagree with
commenters that the rule does not
provide support for the specific grounds
that would be insufficient to qualify as
a particular social group or to establish
a nexus.79 The Departments provided
numerous citations to BIA and Federal
court precedent that the Departments
relied on in deciding to add these
specific grounds. See 85 FR at 36279
(list of cases supporting the grounds that
generally will not qualify as a particular
social group); id. at 36281 (list of cases
supporting the grounds that generally
will not establish nexus).
In addition to the explicit purposes
detailed in the NPRM, the Departments
also considered, contrary to
commenters’ claims, the effects that
such changes may have on applicants.
The Departments noted that the
proposed changes ‘‘are likely to result in
fewer asylum grants annually.’’ 85 FR at
36289. Moreover, the Departments
recognized that any direct impacts
would fall on these applicants. Id. at
36290. The Departments acknowledge
that these impacts are viewed as
‘‘harsh’’ or ‘‘severe’’ by commenters, but
the Departments also note, as discussed,
supra, that many of the commenters’
overall assertions about the effects of
this rule are unfounded or speculative.80
In addition, the Departments made the
decision to include the various changes
in this rule because, after weighing the
costs and benefits, the Departments
determined that the need to provide
additional clarity to adjudicators; to
enhance adjudicatory efficiencies; and
to ensure the integrity of proceedings
outweighed the potential costs to
applicants, especially since the changes,
particularly those rooted in existing law,
would naturally fall more on applicants
with non-meritorious claims. In fact, the
enhanced adjudicatory efficiencies
would be expected to allow adjudicators
to focus more expediently on
meritorious claims, which would be a
79 For further discussion regarding the changes
related to particular social groups, see Section
II.C.4.1 of this preamble, and for further discussion
regarding the changes related to nexus, see Section
II.C.4.4.
80 The Departments also note that aliens with
otherwise meritorious claims who are denied
asylum under genuinely new principles in the
rule—e.g., the new definition of ‘‘firm
resettlement’’—may remain eligible for other forms
of protection from removal, such as statutory
withholding of removal or protection under the
CAT. Thus, contrary to the assertions of many
commenters, the rule would not result in the
‘‘harsh’’ or ‘‘severe’’ consequence of an alien being
removed to a country where his or her life would
be in danger.
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benefit offsetting any costs to those
applicants filing non-meritorious
applications. Overall, as shown in the
NPRM and the final rule, the
Departments engaged in ‘‘reasoned
decision making’’ sufficient to mitigate
any APA concerns.
The Departments also disagree with
commenters’ claim that the Departments
purposefully separated their asylumrelated policy goals into separate
regulations in order to prevent the
public from being able to meaningfully
review and provide comment. The
Departments reject any assertions that
they are proposing multiple rules for
any sort of nefarious purpose. Each of
the Departments’ rules stand on its own,
includes an explanation of its basis and
purpose, and allows for public
comment, as required by the APA. See
Little Sisters of the Poor Saints Peter &
Paul Home v. Pennsylvania, 140 S. Ct.
2367, 2386 (2020) (explaining that the
APA provides the ‘‘maximum
procedural requirements’’ that an
agency must follow in order to
promulgate a rule). To the extent
commenters noted some overlap or joint
impacts, however, the Departments
regularly consider the existing legal
framework when a specific rule is
proposed or implemented. For example,
with respect to the potential impacts of
DHS fee changes, DHS conducts a
biennial review of USCIS fees and
publishes a Fee Rule that impacts all
populations before USCIS. See, e.g., U.S.
Citizenship and Immigration Services
Fee Schedule and Changes to Certain
Other Immigration Benefit Request
Requirements, 84 FR 62280, 62282
(Nov. 14, 2019) (explaining that, in
accordance with 31 U.S.C. 901–03,
USCIS conducts ‘‘biennial reviews of
the non-statutory fees deposited into the
[Immigration Examinations Fee
Account]’’). It is natural that there
would be some impact on aliens who
intend to seek asylum, but any such
change to those fees must be considered
with respect to USCIS’s overall fee
structure. Thus, any such changes were
properly outside the scope of this rule.
Moreover, nothing in any rule proposed
by the Departments, including the
NPRM underlying this final rule,
precludes the public from meaningfully
reviewing and commenting on that rule.
Finally, commenters are incorrect that
the rule is related to enhancing the
government’s litigating positions. As
explained in the NPRM and this
response section, the Departments
detailed a number of reasons for
promulgating this rule, including to
increase efficiency, to provide clarity to
adjudicators, and to protect the integrity
of proceedings. To the extent the rule
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corresponds with interpretations of the
Act and case law that the Departments
have set forth in other contexts, the
Departments disagree that such
correspondence violates the APA.
Instead, it shows the Departments’
consistent interpretation and the
Departments’ intent to better align the
regulations with the Act through this
rulemaking.
6.3. 30-Day Comment Period
Comment: Commenters raised
concerns with the 30-day comment
period, arguing that the Departments
should extend the comment period to at
least 60 days or should reissue the rule
with a new 60-day comment period.
Due to the complex nature of the rule
and its length, commenters requested
additional time to comment, asserting
that such time is needed to meet APA
requirements that agencies provide the
public with a ‘‘meaningful opportunity’’
to comment. Commenters also claimed
that the 30-day comment period was
particularly problematic due to the
COVID–19 pandemic, which caused
disruption and limited staff capacity for
some commenters. Moreover,
commenters stated that there should be
no urgency to publish the rule due to
the southern border being ‘‘blocked’’
due to COVID–19. Finally, commenters
referenced the companion data
collection under the Paperwork
Reduction Act, which allowed for a 60day comment period.
Response: The Departments believe
the 30-day comment period was
sufficient to allow for meaningful public
input, as evidenced by the almost
89,000 public comments received,
including numerous detailed comments
from interested organizations. The APA
does not require a specific comment
period length, see 5 U.S.C. 553(b), (c),
and although Executive Orders 12866,
58 FR 51735 (Sept. 30, 1993), and
13563, 76 FR 3821 (Jan. 18, 2011),
recommend a comment period of at
least 60 days, a 60-day period is not
required. Federal courts have presumed
30 days to be a reasonable comment
period length. For example, the D.C.
Circuit has stated that, although a 30day period is often the ‘‘shortest’’ period
that will satisfy the APA, such a period
is generally ‘‘sufficient for interested
persons to meaningfully review a
proposed rule and provide informed
comment,’’ even when ‘‘substantial rule
changes’’ are proposed. Nat’l Lifeline
Ass’n v. Fed. Commc’ns Comm’n, 921
F.3d 1102, 1117 (D.C. Cir. 2019) (citing
Petry v. Block, 737 F.2d 1193, 1201
(D.C. Cir. 1984)).
Further, litigation has mainly focused
on the reasonableness of comment
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question governs only until ‘‘the agency
has issued a dispositive interpretation
concerning the meaning of a genuinely
ambiguous statute or regulation.’’ The
organization also noted that Chevron
deference requires a Federal court to
accept an agency’s ‘‘reasonable
construction of an ambiguous statute,’’
emphasizing that the distinction
between ‘‘genuinely ambiguous
language’’ and ‘‘plain language’’ is
crucial. See Chevron, 467 U.S. at 843–
44, n.11.
The organization then alleged that the
Departments’ reliance on Brand X ‘‘to
entirely eviscerate Federal court
caselaw’’ is misplaced and contrary to
controlling law. According to the
organization, the Departments failed to
demonstrate that each instance of the
statutory language they seek to overrule
is ‘‘genuinely ambiguous,’’ and the
organization cited Kisor, 139 S. Ct. 2400,
to support its claim that deference to
‘‘agency regulations should not be
afforded automatically.’’ The
organization claimed that Kisor limits
the ability to afford deference unless (1)
a regulation is genuinely ambiguous; (2)
the agency’s interpretation is reasonable
regarding text, structure, and history; (3)
the interpretation is the agency’s official
position; (4) the regulation implicates
the agency’s expertise; and (5) the
regulation reflects the agency’s ‘‘fair and
considered judgment.’’ The organization
contended that the Departments failed
to meet these criteria, alleging that the
proposed rule attempts to ‘‘re-write
asylum law rather than interpret the
statute.’’
Multiple commenters claimed that the
rule is in opposition to the asylum
criteria established by Congress and
expressed concern that the rule was
drafted without congressional input.
Response: The Departments did not
ignore Kisor, 139 S. Ct. 2400. Kisor
examined the scope of Auer deference,
which affords deference to an agency’s
6.4. Agency Is Acting Beyond Authority ‘‘reasonable readings of genuinely
Comment: At least one organization
ambiguous regulations.’’ Id. at 2408
emphasized the Departments’ reliance
(citing Auer v. Robbins, 519 U.S. 452
on Brand X, 545 U.S. at 982, as a
(1997)). Here, ambiguous regulations are
justification for the portions of the rule
not at issue; instead, the Departments
overruling circuit court decisions
amended the regulations based on their
relating to asylum. See 85 FR at 36265,
reading of ambiguities in the statute, in
n.1. One organization claimed the
accordance with Congress’s presumed
Departments ‘‘ignore[d]’’ the Supreme
intent for the Departments to resolve
Court’s decision in Kisor v. Wilkie, 139
these ambiguities. See 85 FR at 36265
S. Ct. 2400 (2019), which ‘‘follows the
n.1 (citing Brand X, 545 U.S. at 982).
The Departments disagree that the
recent trend towards limiting deference
rulemaking ‘‘eviscerates’’ case law. As
to an agency’s interpretation of its own
explained in the NPRM, ‘‘administrative
rules.’’ According to the organization,
Brand X can be interpreted to mean that, agencies are not bound by prior judicial
interpretations of ambiguous statutory
where statutory or regulatory terms are
generally ambiguous and the agency has interpretations, because there is ‘a
presumption that Congress, when it left
not ruled on a particular issue, circuit
ambiguity in a statute meant for
court law addressing the issue in

periods shorter than 30 days, often in
the face of exigent circumstances. See,
e.g., N. Carolina Growers’ Ass’n, Inc. v.
United Farm Workers, 702 F.3d 755, 770
(4th Cir. 2012) (analyzing the
sufficiency of a 10-day comment
period); Omnipoint Corp. v. FCC, 78
F.3d 620, 629–30 (D.C. Cir. 1996) (15day comment period); Northwest
Airlines, Inc. v. Goldschmidt, 645 F.2d
1309, 1321 (8th Cir. 1981) (7-day
comment period). In addition, the
Departments are not aware of any case
law holding that a 30-day comment
period was insufficient, and the
significant number of detailed public
comments is evidence that the 30-day
period was sufficient for the public to
meaningfully review and provide
informed comment. See, e.g., Little
Sisters of the Poor, 140 S. Ct. at 2385
(‘‘The object [of notice and comment], in
short, is one of fair notice.’’ (citation and
quotation marks omitted)).
One commenter noted that the
comment period in the rule regarding
the edits to the Form I–589, Application
for Asylum and for Withholding of
Removal, was 60 days, while the
comment period for the substantive
portions of the rule was only 30 days.
In most cases, by statute, the Paperwork
Reduction Act requires a 60-day
comment period for proposed
information collections, such as the
Form I–589. 44 U.S.C. 3506(c)(2)(A).
Although the statute allows an
exception for proposed collections of
information contained in a proposed
rule that will be reviewed by the
Director of the Office of Management
and Budget under 44 U.S.C. 3507, see 44
U.S.C. 3506(c)(2)(B), the Departments
sought a 60-day comment period to
provide the public with additional time
to comment on the form changes. In
contrast, as explained above, there is no
similar statutory requirement for the
proposed rule itself.
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implementation by an agency,
understood that the ambiguity would be
resolved, first and foremost, by the
agency, and desired the agency (rather
than the courts) to possess whatever
degree of discretion the ambiguity
allows.’ ’’ Matter of R–A–, 24 I&N Dec.
at 631 (quoting Brand X, 545 U.S. at
982) (quotation marks and citations
omitted); see also 85 FR at 36265 n.1;
Ventura, 537 U.S. at 16 (‘‘Within broad
limits the law entrusts the agency to
make the basic asylum eligibility
decision here in question. In such
circumstances a judicial judgment
cannot be made to do service for an
administrative judgment. Nor can an
appellate court intrude upon the
domain which Congress has exclusively
entrusted to an administrative agency. A
court of appeals is not generally
empowered to conduct a de novo
inquiry into the matter being reviewed
and to reach its own conclusions based
on such an inquiry.’’ (alteration,
citations, and quotation marks
omitted)). Moreover, ‘‘ ‘judicial
deference to the Executive Branch is
especially appropriate in the
immigration context,’ where decisions
about a complex statutory scheme often
implicate foreign relations.’’ Cuellar de
Osorio, 573 U.S. at 56–57 (quoting INS
v. Aguirre-Aguirre, 526 U.S. 415, 425
(1999)).
Further, the Departments disagree that
the rulemaking rewrites asylum law or
that it conflicts with the asylum criteria
established by Congress. Congress
statutorily authorized the Attorney
General to, consistent with the statute,
make discretionary asylum
determinations, INA 208(b)(1)(A), 8
U.S.C. 1158(b)(1)(A), establish
additional limitations and conditions on
asylum eligibility, INA 208(b)(2)(C), 8
U.S.C. 1158(b)(2)(C), and establish other
conditions and limitations on
consideration of asylum applications,
INA 208(d)(5)(B), 8 U.S.C. 1158(d)(5)(B).
The changes made by this rulemaking
are consistent with those congressional
directives. Regarding commenters’
concerns that the rule was drafted
without congressional input, the
Departments once again point to
Congress’s statutory delegation of
authority to the Attorney General. See
INA 103(g)(1), (2), 8 U.S.C. 1103(g)(1),
(2) (granting the Attorney General the
‘‘authorities and functions under this
chapter and all other laws relating to the
immigration and naturalization of
aliens,’’ and directing the Attorney
General to ‘‘establish such regulations
. . . and perform such other acts as the
Attorney General determines to be
necessary for carrying out this section’’).
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Congress, in other words, has already
delegated to the Attorney General the
power to promulgate rules such as this
one, and no further congressional input
is required.
6.5. Violates Separation of Powers
One organization emphasized that the
Departments only have authority to
‘‘faithfully interpret’’ a statute, not to
rewrite it. The organization contended
that ‘‘[r]ulemaking is not an opportunity
for an agency to engage in an
unauthorized writing exercise that
duplicates the legislative role assigned
to Congress.’’ Another commenter
claimed there is an ‘‘urgent need’’ for
checks and balances on the ‘‘power’’ of
immigration authorities in the asylum
process, alleging that the U.S.
government is allowing ICE and CBP to
put lives in danger due to ‘‘lack of
oversight.’’ One commenter contended
that revising asylum law ‘‘is not an
executive branch function.’’
Response: The Departments are not
rewriting statutes. As explained
throughout this final rule in various
sections, the Departments are statutorily
authorized to promulgate this rule
under section 208(b)(1)(A) of the Act, 8
U.S.C. 1158(b)(1)(A) (authority to make
discretionary asylum determinations),
section 208(b)(2)(C) of the Act, 8 U.S.C.
1158(b)(2)(C) (authority to establish
additional limitations and conditions on
asylum eligibility), and section
208(d)(5)(B) of the Act, 8 U.S.C.
1158(d)(5)(B) (authority to establish
other conditions and limitations on
consideration of asylum applications).
In section 103(a)(1) and (3) of the INA,
8 U.S.C. 1103(a)(1), (3), Congress has
conferred upon the Secretary broad
authority to administer and enforce the
immigration laws and to ‘‘establish such
regulations . . . as he deems necessary
for carrying out his authority’’ under the
immigration laws. Under section
103(g)(1), (2) of the Act, 8 U.S.C.
1103(g)(1), (2), Congress provided the
Attorney General with the ‘‘authorities
and functions under this chapter and all
other laws relating to the immigration
and naturalization of aliens,’’ and
directed the Attorney General to
‘‘establish such regulations . . . and
perform such other acts as the Attorney
General determines to be necessary for
carrying out this section.’’ Thus, the
Departments derive authority to
promulgate this rule from the statute
and issued this rule consistent with the
statute, not in contravention of it.
Moreover, the Departments have
promulgated this rule in accordance
with the APA’s rulemaking process. See
5 U.S.C. 553; see also Sections II.C.6.2,
6.3 of this preamble.
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The Departments also note that,
although an agency ‘‘must give effect to
the unambiguously expressed intent of
Congress,’’ if Congress ‘‘has explicitly
left a gap for the agency to fill, there is
an express delegation of authority to the
agency to elucidate a specific provision
of the statute by regulation. Such
legislative regulations are given
controlling weight unless they are
arbitrary, capricious, or manifestly
contrary to the statute.’’ Chevron, 467
U.S. at 843–44; see also Aguirre-Aguirre,
526 U.S. at 424–25 (‘‘It is clear that
principles of Chevron deference are
applicable to [the INA]. The INA
provides that ‘[t]he Attorney General
shall be charged with the administration
and enforcement’ of the statute and that
the ‘determination and ruling by the
Attorney General with respect to all
questions of law shall be controlling.’
. . . In addition, we have recognized
that judicial deference to the Executive
Branch is especially appropriate in the
immigration context where officials
‘exercise especially sensitive political
functions that implicate questions of
foreign relations.’ ’’ (citations omitted)).
Congress has clearly spoken in the Act,
see INA 208(b)(1)(A), 8 U.S.C.
1158(b)(1)(A); INA 208(b)(2)(C), 8 U.S.C.
1158(b)(2)(C); INA 208(d)(5)(B), 8 U.S.C.
1158(d)(5)(B); and INA 103(g)(1), (2), 8
U.S.C. 1103(g)(1), (2), and the
Departments properly engaged in this
rulemaking, consistent with 5 U.S.C.
553, to effectuate that statutory scheme.
To the extent that comments disagree
with provisions of the INA, such
comments are properly directed to
Congress, not the Departments.
6.6. Congress Should Act
Comment: Some commenters stated
that Congress, not the Departments,
must make the sorts of changes to the
asylum procedures set out in the
proposed rule. Commenters cited a
variety of reasons why these changes are
most appropriately the providence of
Congress, including commenters’ belief
that the rule would effectively end or
eliminate asylum availability and limit
how many asylum seekers would
receive relief annually, the breadth of
the changes in the proposed rule, and
alleged inconsistencies between the Act
and the rule. Commenters expressed a
belief that changes as significant as
those proposed should be undertaken
only by Congress. Other commenters
suggested that Congress should
separately enact other legislation to
protect asylum seekers.
Response: As stated above, the
Departments issued the proposed rule,
and in turn are issuing this final rule,
pursuant to the authorities provided by
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Congress through the HSA and the Act.
INA. See, e.g., INA 103(a)(1) and (3),
(g)(2), 208, 8 U.S.C. 1101(a)(1) and (3),
(g)(2), 1158.81 Despite commenters’
statements, the provisions of the rule are
consistent with these authorities and the
Act, as discussed above. See, e.g.,
Sections II.C.2, II.C.3, II.C.4, and II.C.6.1
of this preamble.
Should Congress enact legislation that
amends the provisions of the Act that
are interpreted and affected by this rule,
the Departments will engage in future
rulemaking as needed. Commenters’
discussion of specific possible
legislative proposals or initiatives,
however, is outside of the scope of this
rule.
6.7. Violates Constitutional Rights
Comment: One organization
contended that the application of the
‘‘interpersonal’’ and ‘‘private’’ categories
to domestic and gender-based violence
would violate the Equal Protection
Clause. The organization claimed the
presumption created by these categories
would have a disproportionate effect on
women, who are much more likely than
men to experience violence by an
intimate partner.
Another organization alleged that the
rule would essentially prevent women,
children, LGBTQ individuals, people of
color, survivors of violence, and torture
escapees from obtaining asylum
protection, claiming this violates the
‘‘spirit and letter’’ of both the Fifth
Amendment and the Refugee Act of
1980. According to the organization, the
rule is designed to ‘‘eliminate due
process’’ and create ‘‘impossible new
legal standards’’ to prevent refugees
from obtaining asylum. One
organization emphasized generally that
asylum seekers should not be treated
like criminals but should instead be
shown dignity and respect; the
organization noted that these
individuals should also be given
judicial due process.
Response: The rule makes no
classifications prohibited by the Equal
Protection Clause; thus, the
commenter’s allegation that the rule will
disproportionately affect various
groups—women, children, LGBTQ
individuals, people of color, and
survivors of violence and torture—is
unfounded. The Departments do not
track the factual bases for each asylum
application, and each application is
adjudicated on a case-by-case basis in
81 In addition, Congress has authorized the
Department to ‘‘provide by regulation for any other
conditions or limitations on the consideration of an
application for asylum’’ consistent with the other
provisions of the Act. INA 208(d)(5)(B), 8 U.S.C.
1158(d)(5)(B).
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accordance with the evidence and
applicable law. Moreover, the changes
alleged by commenters to have a
disparate impact on discrete groups are
ones rooted in existing law as noted in
the NPRM, and commenters provided
no evidence that existing law has
caused an unconstitutional disparate
impact. For allegations of disparate
impact based on gender, a ‘‘significantly
discriminatory pattern’’ must first be
demonstrated. Dothard v. Rawlinson,
433 U.S. 321, 329 (1977). The
Departments are unaware of such a
pattern, and commenters did not
provide persuasive evidence of one,
relying principally on anecdotes and
isolated statistics, news articles, and
reports.82 Moreover, to the extent that
the NPRM may affect certain groups of
aliens more than others, those effects are
a by-product of the intrinsic
demographic distribution of claims, and
a plausible equal protection claim will
not lie in such circumstances. See
Regents of Univ. of Cal., 140 S. Ct. at
1915–16 (impact of a policy on a
population that is intrinsically skewed
demographically does not established a
plausible claim of animus, invidious
discrimination, or an equal protection
violation).
For allegations of disparate impact
based on race, case law has ‘‘not
embraced the proposition that a law or
other official act, without regard to
whether it reflects a racially
discriminatory purpose, is
unconstitutional [s]olely because it has
a racially disproportionate impact. . . .
[W]e have not held that a law, neutral
on its face and serving ends otherwise
within the power of government to
pursue, is invalid under the Equal
Protection Clause simply because it may
affect a greater proportion of one race
than of another. Disproportionate
impact is not irrelevant, but it is not the
sole touchstone of an invidious racial
discrimination forbidden by the
Constitution.’’ Washington, 426 U.S. at
239, 242. No discriminatory motive or
purpose underlies this rulemaking; it
does not address race in any way; 83 and
commenters have not explained—
logically, legally, or otherwise—how the
82 The Departments also note that accepting the
commenters’ assertion that the likelihood of women
being subject to intimate-partner violence being
greater than that of men necessarily demonstrates
an equal protection violation would, in turn, mean
that other immigration regulations regarding
victims of domestic violence, e.g., 8 CFR 204.2(c),
are also unconstitutional because of their putative
disparate impact.
83 The NPRM did not mention race at all, except
when quoting the five statutory bases for asylum—
race, religion, nationality, political opinion, and
membership in a particular social group.
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rule would even affect asylum claims
based on persecution because of race.
In regard to allegations that the rule
would discriminate against LGBTQ
individuals, children, and survivors of
violence or torture, the Departments
reiterate that the rule applies equally to
all asylum seekers. Further, as noted
elsewhere, to the extent that the NPRM
may affect certain groups of aliens more
than others based on the innate
characteristics of those who file asylum
applications, those effects are a byproduct of the intrinsic demographic
distribution of claims, and a plausible
equal protection claim will not lie in
such circumstances. See Regents of
Univ. of Cal., 140 S. Ct. at 1915–16
(impact of a policy on a population that
is intrinsically skewed demographically
does not established a plausible claim of
animus, invidious discrimination, or an
equal protection violation).
Relatedly, this rule does not eliminate
statutory withholding of removal or
protection under the CAT regulations,
through which the United States
continues to fulfill its commitments
under the 1967 Refugee Protocol,
consistent with the Refugee Act of 1980
and subsequent amendments to the INA,
and the CAT, consistent with FARRA.
See R–S–C, 869 F.3d at 1188, n.11
(explaining that ‘‘the Refugee
Convention’s non-refoulement
principle—which prohibits the
deportation of aliens to countries where
the alien will experience persecution—
is given full effect by the Attorney
General’s withholding-only rule’’);
Cazun v. Att’y Gen. U.S., 856 F.3d 249,
257 n.16 (3d Cir. 2017); Ramirez-Mejia
v. Lynch, 813 F.3d 240, 241 (5th Cir.
2016); Maldonado, 786 F.3d at 1162
(explaining that Article 3 of the CAT,
which sets out the non-refoulement
obligations of parties, was implemented
in the United States by the FARRA and
its implementing regulations).
The rule does not eliminate due
process. As explained previously in this
rule, due process in an immigration
proceeding requires notice and an
opportunity to be heard. See LaChance,
522 U.S. at 266 (‘‘The core of due
process is the right to notice and a
meaningful opportunity to be heard.’’).
The rule does not eliminate the notice
of charges of removability against an
alien, INA 239(a)(1), 8 U.S.C. 1229(a)(1),
or the opportunity for the alien to make
his or her case to an immigration judge,
INA 240(a)(1), 8 U.S.C. 1229a(a)(1), or
on appeal, 8 CFR 1003.38. Moreover,
asylum is a discretionary benefit. See
INA 208 (b)(1)(A), 8 U.S.C. 1158(b)(1)(A)
(stating that the Departments ‘‘may’’
grant asylum’’); see also Thuraissigiam,
140 S. Ct. at 1965 n.4 (‘‘A grant of
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asylum enables an alien to enter the
country, but even if an applicant
qualifies, an actual grant of asylum is
discretionary.’’). The Attorney General
and the Secretary are statutorily
authorized to limit and condition
asylum eligibility under section
208(b)(2)(C), (d)(5)(B) of the Act, 8
U.S.C. 1158(b)(2)(C), (d)(5)(B), by
regulation and consistent with the Act,
and courts have found that aliens have
no cognizable due process interest in
the discretionary benefit of asylum. See
Yuen Jin, 538 F.3d at 156–57; Ticoalu,
472 F.3d at 11 (citing DaCosta, 449 F.3d
at 50). The Departments properly
exercised that authority in this
rulemaking, and that exercise does not
implicate due process claims. Finally,
the rule does not treat aliens ‘‘like
criminals,’’ as commenters alleged.
Aliens retain all due process rights to
which they are entitled under law, and
the rule does not change that situation.
6.8. Violates International Law
Comment: Commenters asserted that
the proposed rule violates the
Convention on the Rights of the Child
(‘‘CRC’’) because the United States, as a
signatory, is obligated to ‘‘refrain from
acts that would defeat the object and
purpose of the Convention.’’
Commenters averred that the CRC
protects the rights of children to seek
asylum; therefore, commenters argued,
the United States must protect the right
of children to seek asylum. Commenters
also asserted that the proposed rule
violates the Refugee Convention and the
CRC by requiring adjudicators to
presume that many child-specific forms
of persecution do not warrant a grant of
asylum. Commenters alleged that this
will result in children being returned to
danger in violation of the language and
spirit of the Refugee Convention and the
CRC.
One commenter cited Article 14 of the
Universal Declaration of Human Rights
(‘‘UDHR’’), G.A. Res. 217A (III), U.N.
Doc. A/810 (1948), which states that
‘‘[e]veryone has the right to seek and to
enjoy in other countries asylum from
persecution.’’ That commenter asserted
that the proposed revisions
unnecessarily hinder access to asylum
in contradiction of that right.
Commenters also asserted that, under
Article 34 of the Refugee Convention,
the United States has an obligation to
extend grants of asylum ‘‘as far as
possible’’ to eligible refugees. These
commenters asserted that this requires
adjudicators to, at the very least,
exercise a general presumption in favor
of individuals who meet the definition
of refugee. To do otherwise would not
meet the United States’ obligation to
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facilitate ‘‘as far as possible’’ the
assimilation and naturalization of
individuals who qualify as refugees.
Commenters criticized the
Departments’ statements that the
continued viability of statutory
withholding of removal, as referenced in
the preamble to the NPRM, meets the
United States’ non-refoulement
obligations. Commenters asserted that
this is a misreading of the scope of both
domestic and international obligations.
As an initial matter, commenters
averred that the Refugee Act of 1980, as
implemented, was designed to give full
force to the United States’ obligations
under the Refugee Convention, to the
extent applicable by incorporation in
the 1967 Protocol. Commenters argued
that these obligations are not limited to
one article of the Refugee Convention
and are not limited to not returning an
individual to a country where he or she
would face persecution or other severe
harm. Rather, commenters asserted, the
obligations also require the United
States to ensure that refugees are treated
fairly and with dignity, and are
guaranteed freedom of movement and
rights to employment, education, and
other basic needs. Commenters also
cited the Refugee Convention’s
provision to provide a pathway to
permanent status for refugees, which the
commenters asserted is reflected in the
asylum scheme implemented by the
Refugee Act, not the statutory
withholding of removal provisions.
Commenters argued that narrowing the
opportunity to receive asylum through
the implementation of numerous
regulatory obstacles makes asylum—and
therefore permanent status—
unattainable, which is inconsistent with
the United States’ obligations under
U.S. and international law. Commenters
also generally asserted that allowing
immigration judges to pretermit
applications for asylum violates the
principle of non-refoulement.
Commenters generally asserted that
the culmination of the proposed rule’s
procedural and substantive changes
subvert the purpose of the Refugee Act,
which was to implement the United
States’ commitments made through
ratification of the 1967 Protocol.
Further, one organizational commenter
argued that the proposed rule ‘‘reorients the U.S. asylum process away
from a principled, humanitarian
approach focused on identifying
individuals with international
protection needs towards one that
establishes a set of obstacles which must
be overcome by individuals seeking
international protection.’’ Commenters
also criticized the Departments’
statements that the continued viability
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of statutory withholding of removal
ensures continued compliance with
international obligations. Specifically,
commenters noted that many of the
provisions of the proposed rule also
affect eligibility for protection under
statutory withholding of removal.
Commenters argued that the proposed
changes that affect statutory
withholding of removal would not
adequately meet the United States’
obligations under the non-refoulement
provisions of Article 33.
Response: This rule is consistent with
the United States’ obligations as a party
to the 1967 Protocol, which incorporates
Articles 2 through 34 of the 1951
Refugee Convention.84 This rule is also
consistent with U.S. obligations under
Article 3 of the CAT, as implemented in
the immigration regulations pursuant to
the implementing legislation.
Regarding the CRC, as an initial point,
although the United States has signed
the instrument, the United States has
not ratified it; thus, it cannot establish
any binding obligations. See MartinezLopez v. Gonzales, 454 F.3d 500, 502
(5th Cir. 2006) (‘‘The United States has
not ratified the CRC, and, accordingly,
the treaty cannot give rise to an
individually enforceable right.’’).
Moreover, contrary to commenters’
assertions, nothing in the rule is
inconsistent with the CRC. Under the
CRC, states are obligated to ‘‘take
appropriate measures to ensure that a
child who is seeking refugee status or
who is considered a refugee in
accordance with applicable
international or domestic law and
procedures shall, whether
unaccompanied or accompanied by his
or her parents or by any other person,
receive appropriate protection and
humanitarian assistance in the
enjoyment of applicable rights set forth
in the present Convention and in other
international human rights or
humanitarian instruments to which the
said States are Parties.’’ Convention on
the Rights of the Child, art. 22, opened
for signature Nov. 20, 1989, 28 I.L.M.
1448. Because this rule is consistent
with the Refugee Act and the United
States’ obligations under the Refugee
84 The Departments also note that neither of these
treaties is self-executing, and that, therefore, neither
is directly enforceable in the U.S. legal context
except to the extent that they have been
implemented by domestic legislation. Al-Fara v.
Gonzales, 404 F.3d 733, 743 (3d Cir. 2005) (‘‘The
1967 Protocol is not self-executing, nor does it
confer any rights beyond those granted by
implementing domestic legislation.’’); Auguste v.
Ridge, 395 F.3d 123, 132 (3d Cir. 2005) (‘‘CAT was
not self-executing’’); see also Stevic, 467 U.S. at 428
n.22 (‘‘Article 34 merely called on nations to
facilitate the admission of refugees to the extent
possible; the language of Article 34 was precatory
and not self-executing.’’).

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 112 of 965

jbell on DSKJLSW7X2PROD with RULES2

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations
Convention and Article 3 of the CAT, it
is consistent with the CRC.
Similarly, the Departments disagree
with commenters’ assertions that the
rule violates the CRC by creating a
presumption against ‘‘child-specific
forms of persecution.’’ As an initial
point, nothing in the rule singles out
children or ‘‘child-specific’’ claims;
rather, the rule applies to all types of
claims regardless of the demographic
characteristics of the applicant.
Moreover, although certain types of
children are afforded more protections
by statute than similarly-situated nonchild asylum applicants, see e.g., INA
208(b)(3)(C), 8 U.S.C. 1158(b)(3)(C), this
rule does not affect those protections.
Further, generally applicable legal
requirements, including credibility
standards and burdens of proof, are not
relaxed or obviated for juvenile
respondents. See EOIR, Operating
Policies and Procedures Memorandum
17–03: Guidelines for Immigration Court
Cases Involving Juveniles, Including
Unaccompanied Alien Children 7 (Dec.
20, 2017), https://www.justice.gov/eoir/
file/oppm17-03/download.
The UDHR is a non-binding human
rights instrument, not an international
agreement; thus it does not impose legal
obligations on the United States.
Alvarez-Machain, 542 U.S. at 728, 734–
35 (citing John P. Humphrey, The U.N.
Charter and the Universal Declaration
of Human Rights, in The International
Protection of Human Rights 39, 50 (Evan
Luard ed., 1967) (quoting Eleanor
Roosevelt as stating that the UDHR is
‘‘ ‘a statement of principles . . . setting
up a common standard of achievement
for all peoples and all nations’ and ‘not
a treaty or international agreement . . .
impos[ing] legal obligations.’ ’’)).
Moreover, although article 14(1) of the
UDHR proclaims the right of ‘‘everyone’’
to ‘‘seek and to enjoy’’ asylum, it does
not purport to state specific standards
for establishing asylum eligibility, and it
certainly cannot be read to impose an
obligation on the United States to grant
asylum to ‘‘everyone,’’ see id., or to
prevent the Attorney General and
Secretary from exercising the discretion
granted by the INA, consistent with U.S.
obligations under international law, see
UNHCR, Advisory Opinion on the
Extraterritorial Application of NonRefoulement Obligations under the 1951
Convention relating to the Status of
Refugees and its 1967 Protocol 3 (Jan.
26, 2007), https://www.unhcr.org/
4d9486929.pdf (‘‘The principle of nonrefoulement as provided for in Article
33(1) of the 1951 Convention does not,
as such, entail a right of the individual
to be granted asylum in a particular
State.’’).
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Similarly, the Departments disagree
with commenters’ unsupported
assertions that the United States’
obligation to ‘‘as far as possible facilitate
the assimilation and naturalization of
refugees’’ requires a general
presumption in favor of granting asylum
to all individuals who apply. Rather, as
the Supreme Court has noted, Article 34
‘‘is precatory; it does not require the
implementing authority actually to grant
asylum to all those who are eligible.’’
Cardoza-Fonseca, 480 U.S. at 441.
Moreover, the United States
implemented the non-refoulement
provision of Article 33(1) of the Refugee
Convention through the withholding of
removal provision at section 241(b)(3) of
the Act, 8 U.S.C. 1231(b)(3), and the
non-refoulement provision of Article 3
of the CAT through the CAT regulations,
rather than through the asylum
provisions at section 208 of the Act, 8
U.S.C. 1158. See Cardoza-Fonseca, 480
U.S. at 429, 440–41 & n.25; Matter of O–
F–A–S–, 27 I&N Dec. at 712; FARRA; 8
CFR 208.16(b), (c), 208.17 through
208.18; 1208.16(b), (c); 1208.17 through
1208.18. This rule’s limitations on
asylum, including the ability of
immigration judges to pretermit
applications, do not violate the United
States’ non-refoulement obligations.
At the same time, the changes to
statutory withholding of removal and
CAT protection do not misalign the rule
with the non-refoulement provisions of
the 1951 Refugee Convention, the 1967
Protocol, and the CAT. As explained
above, the Departments have properly
asserted additional standards and
clarification for immigration judges to
follow when evaluating claims for
statutory withholding of removal and
protection under the CAT.
6.9. Executive Order 12866 and Costs
and Benefits of the Rule; Regulatory
Flexibility Act
Comment: At least one commenter
alleged that the rule creates ‘‘serious
inconsistencies’’ with sections 208(a)
and 240(b) of the Act, 8 U.S.C. 1158(a),
1229a(b), and the Constitution; as a
result, commenters stated, the rule
constitutes a ‘‘significant regulatory
action’’ under Executive Order 12866
and the Departments must comply with
the order’s analysis requirements,
specifically sections 6(a)(3)(B) and (C).
Multiple organizations claimed that
the costs and benefits section of the rule
fails to address the cost to the
‘‘reputation’’ of the United States, as
well as the cost of losing the ‘‘talent,
diversity, and innovation’’ brought by
asylees.
Another organization emphasized that
it is difficult to evaluate whether the
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Departments’ ‘‘multiple overlapping
proposals to amend the same asylum
provisions’’ comply with Executive
Order 12866’s mandate that ‘‘[e]ach
agency shall avoid regulations that are
inconsistent, incompatible, or
duplicative with its other regulations or
those of other Federal agencies.’’ Citing
CSX Transportation, Inc. v. Surface
Transportation Board, 754 F.3d 1056,
1065–66 (D.C. Cir. 2014), the
organization claimed it would be
‘‘arbitrary and capricious’’ for the
Departments to account for costs and
benefits in favor of this proposal that are
identical to the costs and benefits
‘‘already priced into the other revisions
of the same provision.’’ 85 The
organization contended that there is no
indication in the rule that the
Departments have attempted to identify
such overlap.
Commenters disagreed with the
Department’s assertion, pursuant to the
Regulatory Flexibility Act (‘‘RFA’’)
requirements, that the rule would ‘‘not
have a significant economic impact on
a substantial number of small entities’’
and that the rule only regulates
individuals and not small entities. 85
FR at 36288–89. For example,
commenters argued that the combined
effect of the rule’s provisions would,
inter alia, affect how practitioners
accept cases, manage dockets, or assess
fees. Commenters asserted that these
effects would, in turn, impact the
overall ability of practitioners to provide
services and affect aliens’ access to
representation. In addition, commenters
stated that these changes demonstrate
the rule would in fact regulate small
entities, namely the law firms or other
organizations who appear before the
Departments.
Response: The Departments agree
with commenters that the rule is a
‘‘significant regulatory action.’’ As
stated in the proposed rule at section
V.D, the rule was considered a
‘‘significant regulatory action.’’ 85 FR at
36289. As a result, the rule was
submitted to the Office of Management
and Budget for review, and the
Departments included the required
analysis of the rule’s costs and benefits.
Id. at 36289–90.
Regarding commenters’ concerns that
the analysis failed to consider intangible
costs like alleged costs to the United
States’ reputation or the lost ‘‘talent,
diversity, and innovation’’ from asylees,
85 The Departments note that reliance on CSX
Transportation is misplaced because that case
involved the agency’s consideration of costs to
determine a maximum relief penalty amount and
was not related to the consideration of costs in the
context of an agency’s required cost-benefit
analysis.
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the Departments note that such alleged
costs are, in fact, the nonquantifiable
opinions of the commenters. The
Departments are not required to analyze
opinions. Even if commenters’ opinions
about intangible concepts without clear
definitions could be translated into
measurable or qualitatively discrete
considerations the Departments are
unaware of any standard or metric to
evaluate the cost of concepts such a
country’s reputation or ‘‘innovation.’’
Moreover, the fact-specific nature of
asylum applications and the lack of
granular data on the facts of every
asylum application prevent the
Departments from quantifying particular
costs. Further, although Executive Order
12866 observes that nonquantifiable
costs are important to consider, the
order requires their consideration only
to the extent that they can be usefully
estimated, and the Departments
properly assessed the rules using
appropriate qualitative considerations.
See 85 FR at 36289–90.
As stated above in Section II.C.6.9 of
this preamble, each of the Departments’
regulations stands on its own. This
regulation is not ‘‘inconsistent,
incompatible, or duplicative’’ with other
proposed or final rules published by the
Departments, and the Departments
disagree with the implication that all
rules that would affect one underlying
area of the Act, such as asylum
eligibility, must be issued in one single
rulemaking to comply with Executive
Order 12866. Cf. Ctr. for Biological
Diversity v. EPA, 722 F.3d 401, 410
(D.C. Cir. 2013) (agencies have
discretion to address an issue through
different rulemakings over time).
As noted in the NPRM, the
Departments believe that the rule will
provide a significant net benefit by
allowing for the expeditious and
efficient resolution of asylum cases by
reducing the number of meritless claims
before the immigration courts, thereby
providing the Departments with ‘‘the
ability to more promptly grant relief or
protection to qualifying aliens.’’ 85 FR
at 36290. These benefits will ensure that
the Departments’ case volumes do not
increase to an insurmountable degree,
which in turn will leave additional
resources available for a greater number
of asylum seekers. Contrary to
commenters’ claims, the rule will not
prevent aliens from submitting asylum
applications or receiving relief or
protection in appropriate cases.
Moreover, the rule is not imposing any
new costs on asylum seekers.
Additionally, any costs imposed on
attorneys or representatives for asylum
seekers will be minimal and limited to
the time it will take to become familiar
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with the rule. Immigration practitioners
are already subject to professional
responsibility rules regarding workload
management, 8 CFR 1003.102(q)(1), and
are already accustomed to changes in
asylum law based on the issuance of
new precedential decisions from the
BIA or the courts of appeals.
Also, although becoming familiar
with such a decision or with this rule
may require a certain, albeit small,
amount of time, any time spent on this
process will likely be offset by the
future benefits of the rule. Indeed, one
purpose of the rule is to encourage
clearer and more efficient adjudications,
see e.g., 85 FR at 36290, thus reducing
the need for practitioners to become
familiar with the inefficient, case-bycase approach that is currently
employed for adjudicating issues such
as firm resettlement. In addition, the
Departments note that the prospective
application of the rule will further
diminish the effect of the rule on
practitioners, as no practitioners will be
required to reevaluate any cases or
arguments that they are currently
pursuing.
The Departments also reject the
assertion that the rule would have a
significant impact on small entities. The
rule applies to asylum applicants, who
are individuals, not entities. See 5
U.S.C. 601(6). The rule does not limit in
any way the ability of practitioners to
accept cases, manage dockets, or assess
fees. Indeed, nothing in the rule in any
fashion regulates the legal
representatives of such individuals or
the organizations by which those
representatives are employed, and the
Departments are unaware of cases in
which the RFA’s requirements have
been applied to legal representatives of
entities subject to its provisions, in
addition to or in lieu of the entities
themselves. See 5 U.S.C. 603(b)(3)
(requiring that an RFA analysis include
a description of and, if feasible, an
estimate of the number of ‘‘small
entities’’ to which the rule ‘‘will
apply’’). To the contrary, case law
indicates that indirect effects on entities
not regulated by a proposed rule are not
subject to an RFA analysis. See, e.g.,
Mid-Tex Elec. Co-op, Inc. v. FERC, 773
F.2d 327, 342–43 (D.C. Cir. 1985) (‘‘[W]e
conclude that an agency may properly
certify that no regulatory flexibility
analysis is necessary when it determines
that the rule will not have a significant
economic impact on a substantial
number of small entities that are subject
to the requirements of the rule. . . .
Congress did not intend to require that
every agency consider every indirect
effect that any regulation might have on
small businesses in any stratum of the

PO 00000

Frm 00106

Fmt 4701

Sfmt 4700

national economy. That is a very broad
and ambitious agenda, and we think
that Congress is unlikely to have
embarked on such a course without
airing the matter.’’); Cement Kiln
Recycling Coalition v. EPA, 255 F.3d
855, 869 (D.C. Cir. 2001) (‘‘Contrary to
what [petitioner] supposes, application
of the RFA does turn on whether
particular entities are the ‘targets’ of a
given rule. The statute requires that the
agency conduct the relevant analysis or
certify ‘no impact’ for those small
businesses that are ‘subject to’ the
regulation, that is, those to which the
regulation ‘will apply.’. . . The rule
will doubtless have economic impacts
in many sectors of the economy. But to
require an agency to assess the impact
on all of the nation’s small businesses
possibly affected by a rule would be to
convert every rulemaking process into a
massive exercise in economic modeling,
an approach we have already rejected.’’
(citing Mid-Tex, 773 F.2d 327 at 343));
see also White Eagle Co-op Ass’n v.
Conner, 553 F.3d 467, 480 (7th Cir.
2009) (‘‘The rule that emerges from this
line of cases is that small entities
directly regulated by the proposed
[rulemaking]—whose conduct is
circumscribed or mandated—may bring
a challenge to the RFA analysis or
certification of an agency. . . .
However, when the regulation reaches
small entities only indirectly, they do
not have standing to bring an RFA
challenge.’’).
Further, DOJ reached a similar
conclusion in 1997 involving a broader
rulemaking regarding asylum
adjudications. See Inspection and
Expedited Removal of Aliens; Detention
and Removal of Aliens; Conduct of
Removal Proceedings; Asylum
Procedures, 62 FR 444, 453 (Jan. 3,
1997) (certifying that the rule would not
have a significant impact on a
substantial number of small entities
because it ‘‘affects only Federal
government operations’’ by revising the
procedures for the ‘‘examination,
detention, and removal of aliens’’). That
conclusion was reiterated in the interim
rule, 62 FR 10312, 10328 (Mar. 6, 1997),
which was adopted with no noted
challenge or dispute. This final rule is
similar, in that it, too, affects only the
operations of the Federal government by
amending a subset of the procedures the
government uses to process certain
aliens. The Departments thus believe
that the experience of implementing the
prior rule supports their conclusion that
there is no evidence that the current
rule will have a significant impact on
small entities as contemplated by the
RFA or an applicable executive order.
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6.10. Trafficking Victims Protection
Reauthorization Act
Comment: Commenters argued that
the proposed rule violates the William
Wilberforce Trafficking Victims
Protection Reauthorization Act of 2008
(‘‘TVPRA’’), Public Law 110–457, 122
Stat. 5044, by failing to consider its
impact on applications for relief
submitted by UAC. Specifically,
commenters cited the TVPRA’s
instruction that ‘‘[a]pplications for
asylum and other forms of relief from
removal in which an unaccompanied
alien child is the principal applicant
shall be governed by regulations which
take into account the specialized needs
of unaccompanied alien children and
which address both procedural and
substantive aspects of handling
unaccompanied alien children’s cases.’’
8 U.S.C. 1232(d)(8). Commenters
averred that the rule fails to consider
how UAC are subjected to and affected
by persecution and other harm as well
as the particular vulnerabilities of UAC.
Moreover, commenters argued that
the proposed rule violates both the text
and the spirit of the TVPRA by creating
additional hurdles that increase the risk
that UAC will be unable to meaningfully
participate in the adjudication of their
claims for relief. Specifically,
commenters averred that it was unlikely
that Congress would have provided
protections to UAC from the bars to
asylum related to the one-year filing
deadline and the safe third country,
only to then allow immigration judges
to pretermit applications for asylum
without a hearing.
One organizational commenter
criticized the proposed rule’s lack of
‘‘meaningful discussion’’ regarding how
the new procedures would interact with
USCIS’s initial jurisdiction over
applications for asylum from UAC.
Commenters also stated that the
proposed rule may result in confusion if
an immigration judge exercises
jurisdiction over a UAC’s application
that is pending before USCIS. If this
were to occur, commenters alleged, the
UAC may be required to submit two
applications for asylum and also be
required to demonstrate an exception to
the one-year filing deadline that would
not have been applicable to the
application before USCIS.
Commenters also asserted that the
new discretionary factor regarding
accrual of one year or more of unlawful
presence would act as a bar to asylum
in direct contradiction of Congress’s
recognition of the need to exempt UACs
from the one-year filing deadline.
Although commenters acknowledged
that this is a discretionary factor and not
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an outright bar, commenters asserted
that even including this as a
discretionary factor is contrary to
Congress’s intent.
Commenters stated that, based on the
proposed regulatory language and
accompanying preamble language, it is
unclear whether asylum officers would
be permitted to render a determination
that an asylum application is frivolous
for UAC who file defensive applications
before USCIS in the first instance. By
permitting the asylum officer to focus
on matters that may be frivolous if the
asylum officer identifies indicators of
frivolousness, commenters asserted, the
interview would become adversarial, in
contradiction of Congress’s purpose of
granting UAC the non-adversarial,
child-appropriate setting of an asylum
interview for initial review of the
asylum application.
Response: As recognized in the
proposed rule, UAC 86 are not subjected
to expedited removal. See 8 U.S.C.
1232(a)(5)(D)(i). Regarding the
remainder of the rule, the rule does not
violate the TVPRA. The TVPRA enacted
multiple procedures and protections
specific to UAC that do not apply to
other similarly-situated asylum
applicants. Although UAC are not
subject to either the safe third country
exception or the requirement to file an
application within one year following
the alien’s arrival in the United States,
INA 208(a)(2)(E), 8 U.S.C. 1158(a)(2)(E),
Congress did not exempt UAC from all
bars to asylum eligibility. As a result,
UAC, like all asylum seekers, (1) may
not apply for asylum if they previously
applied for asylum and their application
was denied, INA 208(a)(2)(C), 8 U.S.C.
1158(a)(2)(C), and (2) are ineligible for
asylum if they are subject to any of the
mandatory bars at section
208(b)(2)(A)(i)–(vi) of the Act, 8 U.S.C.
1158(b)(2)(A)(i)–(vi), or if they are
subject to any additional bars
implemented pursuant to the Attorney
General’s and Secretary’s authority to
establish additional limitations on
asylum eligibility by regulation, see INA
208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C). That
Congress did not exempt UAC from all
bars indicates congressional intent to
hold UAC to the same standards to
establish eligibility for asylum as other
similarly situated applicants unless
specifically exempted.
Contrary to commenters’ suggestion,
this rule does not alter asylum officers’
jurisdiction over asylum applications
86 UAC are children who (1) have no lawful
immigration status in the United States, (2) are
under the age of 18, and (3) do not have a parent
or legal guardian in the United States or, if in the
United States, available to provide care and
physical custody. 6 U.S.C. 279(g)(2).
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from UAC. See INA 208(b)(3)(C), 8
U.S.C. 1158(b)(3)(C). If UAC are placed
in removal proceedings under section
240 of the Act, 8 U.S.C. 1229a, and raise
asylum claims, immigration judges will
continue to refer the claims to asylum
officers pursuant to the TVPRA,
consistent with the asylum statute and
procedures in place prior to the
promulgation of this rule. See INA
208(b)(3)(C), 8 U.S.C 1158(b)(3)(C).
Those asylum officers will determine
whether the UAC are eligible for asylum
on the basis of this rule. This rule does
not affect any other procedure or
protection implemented by the TVPRA.
The Departments disagree that the
rule undermines the spirit of the TVPRA
by adding accrual of unlawful presence
for one year or more as a negative
discretionary factor. Although the
NPRM may have been unclear on the
point, its citation to INA 212(a)(9)(B)
and (C), 8 U.S.C. 1182(a)(9)(B) and (C),
85 FR at 36284, indicated that its intent
was for the phrase ‘‘unlawful presence’’
to have the same meaning as in INA
212(a)(9)(B)(ii) and (iii), 8 U.S.C.
1182(a)(9)(B)(ii) and (iii). Under INA
212(a)(9)(B)(iii)(I), 8 U.S.C.
1182(a)(9)(B)(iii)(I), aliens under the age
of 18, such as UAC, do not accrue
unlawful presence. Thus, commenters’
concerns are unfounded, and the
Departments are clarifying that point in
the final rule.
Further, the Departments have
concluded that the safeguards in place
for allowing asylum officers to make a
finding that an asylum application is
frivolous are sufficient to protect UAC
in the application process.87 Even if an
asylum officer finds an application is
frivolous, the application is referred to
an immigration judge, who provides
review of the determination. The
asylum officer’s determination does not
render the applicant permanently
ineligible for immigration benefits
unless the immigration judge or the BIA
also makes a finding of frivolousness. 8
CFR 208.20(b), 1208.20(b). Further,
asylum officers continue to conduct
child appropriate interviews by taking
into account age, stage of language
development, background, and level of
sophistication. See USCIS, Interviewing
Procedures for Minor Applicants (Aug.
6, 2020), https://www.uscis.gov/
humanitarian/refugees-and-asylum/
asylum/minor-children-applying-forasylum-by-themselves.
Finally, the Departments note that, for
UAC who are not eligible for asylum
87 As a practical matter, the Departments note that
the statutory mens rea requirement that a frivolous
asylum application be ‘‘knowingly’’ filed will likely
preclude a frivolousness finding against very young
UAC.
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under this rule but who may still be
eligible for withholding of removal
under section 241 of the Act, 8 U.S.C.
1231, or protection under the CAT
regulations, DOJ is cognizant of the
‘‘special circumstances’’ often presented
by juvenile respondents in immigration
proceedings. DOJ’s immigration judges
may make certain modifications to
ordinary courtroom proceedings to
account for juvenile respondents that
would not be made for adult
respondents. See EOIR, Operating
Policies and Procedures Memorandum
17–03: Guidelines for Immigration Court
Cases Involving Juveniles, Including
Unaccompanied Alien Children 4–6
(Dec. 20, 2017), https://www.justice.gov/
eoir/file/oppm17-03/download; see also
id. at 7 (directing immigration judges to
take ‘‘special care’’ in cases involving
UAC by, for example, expediting the
consideration of requests for voluntary
departure).
In short, the Departments have fully
considered whether the rule will have
any particular impacts on UAC that are
not already accounted for in existing
law or are not addressed in the rule
itself. The Departments have also fully
considered commenters’ concerns.
Thus, for the reasons given above, the
Departments believe that the rule does
not have an unlawful impact on minors
in general or on UAC in particular.
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7. Retroactive Applicability
Comment: One organization stated
generally that nearly all of the NPRM’s
provisions are illegally retroactive in
effect. Multiple commenters noted that,
although the NPRM seeks to make its
frivolous definition prospective only in
application, see 85 FR at 36304, it is
silent as to whether its other provisions
would apply retroactively. As a result,
one organization claimed, the inference
is that the Departments intend each of
the NPRM’s remaining provisions to
apply to applications that are pending at
the time the rule becomes effective. The
organization alleged that this would
violate the presumption against
retroactivity, noting that a regulation
cannot be applied retroactively unless
Congress has provided a clear statement
that the agencies may promulgate
regulations with that effect. See INS v.
St. Cyr, 533 U.S. 289, 316–17 (2001).
The organization also claimed there is
no statute authorizing the Departments
to promulgate regulatory changes to
asylum that have retroactive effect,
contending the provisions of the NPRM
would either impair rights concerning,
or place new disabilities on, asylum
applications already filed. The
organization alleged that the proposed
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changes in the NPRM would harm
asylum seekers.
At least one organization claimed that
the NPRM’s substantive standards
would have an impermissible
retroactive effect on pending
applications. One organization alleged
that each standard, including the list of
bars to the favorable exercise of
discretion, would overrule BIA
precedent, attempt to overrule Federal
appellate court precedent, shift burdens
of proof, or otherwise change settled
law. Another organization noted that
there are currently more than 300,000
asylum cases pending before the asylum
office and almost 1.2 million cases
pending before the U.S. immigration
courts, many of which include asylum
applications. The organization argued
that, if the rule is finalized, the
Departments ‘‘must clarify’’ that its
provisions will not be applied
retroactively.
One commenter claimed that if the
rule is enacted with the retroactive
provisions intact, it will immediately be
enjoined.
At least one commenter expressed
concern that, if the NPRM is applied
retroactively, there will be ‘‘mass
denials which violate due process,’’ and
the Departments will be ‘‘tied up in
Federal court for the next decade.’’ At
least one commenter contended that
Congress will cease to fund the
Departments because it will recognize
that the money will be used to fund the
attorney fees of litigants pursuant to the
Equal Access to Justice Act ‘‘after
countless litigants prevail in their suits
against [the Departments].’’
At least one commenter claimed that,
because the Supreme Court is currently
attempting to ‘‘reign in the
administrative state’’ and Congress is
‘‘fed up’’ with agency waste, the
Departments are ‘‘signing their own
death warrants’’ by seeking to enact the
proposed rule. At least one commenter
suggested the Departments’ goal is to
‘‘[s]hut down legal immigration by
convincing Congress to defund the only
agencies capable of adjudicating
immigration petitions,’’ suggesting this
is ‘‘treasonous’’ and claiming that those
who want to end legal immigration are
in the extreme minority. At least one
commenter emphasized that legal
immigration is beneficial to the national
economy but suggested this does not
matter if those who care ‘‘are not in a
position to stop the train before it drives
off a cliff.’’
At least one organization claimed that
the hundreds of thousands of pending
asylum applications implicate a reliance
interest in ‘‘the state of the law as it
stands.’’ At least one organization
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alleged that this reliance interest is
‘‘further prejudiced’’ by the 30-day
comment period allowed by the
Departments, contending that ‘‘in one
swoop, previously eligible applicants
may find themselves ineligible without
any warning.’’
Another organization expressed
particular concern for LGBTQ
applicants, claiming that applying the
rule’s standards to over 800,000 pending
applications violates Fifth Amendment
due process rights that apply ‘‘equally to
all people in the United States.’’ One
organization emphasized that the rule
would apply to individuals, many of
whom have U.S.-born children, who
have already applied for asylum and are
waiting on a hearing or interview.
Response: Although the Departments
believe that substantial portions of the
rule are most appropriately classified as
a clarification of existing law rather than
an alteration of prior substantive law,
see Levy v. Sterling Holding Co., LLC,
544 F.3d 493, 506 (3d Cir. 2008) (‘‘Thus,
where a new rule constitutes a
clarification—rather than a substantive
change—of the law as it existed
beforehand, the application of that new
rule to pre-promulgation conduct
necessarily does not have an
impermissible retroactive effect,
regardless of whether Congress has
delegated retroactive rulemaking power
to the agency.’’ (emphasis in original)),
they nevertheless recognize that the
potential retroactivity of the rule was
not clear in the NPRM. Accordingly, to
the extent that the rule changes any
existing law, the Departments are
electing to make the rule prospective to
apply to all asylum applications—
including applications for statutory
withholding of removal and protection
under the CAT regulations—filed on or
after its effective date and, for purposes
of the changes to the credible fear and
related screening procedures, and
reasonable fear review procedures, to all
aliens apprehended or otherwise
encountered by DHS on or after the
effective date.88 Nevertheless, to the
extent that the rule merely codifies
existing law or authority, nothing in the
rule precludes adjudicators from
88 In addition to serving as a bar to refugee
admission and the granting of asylum, the concept
of firm resettlement also operates as a bar to the
adjustment of status of an asylee. INA 209(b)(4), 8
U.S.C. 1159(b)(4); 8 CFR 209.2(a)(1)(iv) and
1209.2(a)(1)(iv). Consistent with the prospective
nature of the rule, the Departments will apply the
new regulatory definitions of ‘‘firm resettlement’’ in
8 CFR 208.15 and 1208.15 for purposes of INA
209(b)(4), 8 U.S.C. 1159(b)(4), only to aliens who
apply for asylum, are granted asylum, and then
subsequently apply for adjustment of status, where
all of these events occur on or after the effective
date of this rule.
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applying that existing authority to
pending cases independently of the
prospective application of the rule.89
The Departments decline to respond
to commenters’ assertions about
potential implications that the rule’s
application to pending cases may have,
such as ‘‘mass denials’’ of asylum
applications and impact on future
appropriations, as such comments are
both unmoored from a reasonable basis
in fact and wholly speculative due to
the case-by-case and fact-intensive
nature of many asylum-application
adjudications. Further, as noted, the
Departments are applying the rule
prospectively, so the underlying factual
premise of the commenters’ concern is
erroneous.
8. Miscellaneous/Other Points

jbell on DSKJLSW7X2PROD with RULES2

8.1. Likelihood of Litigation
Comment: Commenters opposed the
rule because it would ‘‘create a flurry of
litigation’’ causing ‘‘fundamental
aspects of immigration law [to] remain
uncertain for many years.’’
Response: The Departments recognize
that litigation, including the potential
for an initial nationwide injunction, has
become almost inevitable regarding any
immigration policy or regulation that
does not provide a perceived benefit to
aliens, and they are aware that litigation
will likely follow this rule, just as it has
others of similar scope. Cf. DHS v. New
York, 140 S. Ct. 599, 599 (2020)
(Gorsuch, J. concurring in the grant of a
stay) (‘‘On October 10, 2018, the
Department of Homeland Security began
a rulemaking process to define the term
‘public charge,’ as it is used in the
Nation’s immigration laws.
89 For example, the rule states that the Secretary
or Attorney General, subject to an exception, will
not favorably exercise discretion in adjudicating an
asylum application for an alien who has failed to
satisfy certain tax obligations. 8 CFR
208.13(d)(2)(i)(E) and 1208.13(d)(2)(i)(E). That
provision applies only to asylum applications filed
on or after the effective date of the rule. However,
the rule does not preclude the consideration of
unfulfilled tax obligations as a discretionary
consideration in adjudicating a pending asylum
application based on established case law that may
be applied to pending applications. See, e.g., Matter
of A–H–, 23 I&N Dec. at 782–83 (‘‘Moreover, certain
additional factors weigh against asylum for
respondent: Specifically, respondent testified that
he received money from overseas for his political
work, yet he never filed income tax returns in the
United States and his children nevertheless
received financial assistance from the
Commonwealth of Virginia. Respondent’s apparent
tax violations and his abuse of a system designed
to provide relief to the needy exhibit both a
disrespect for the rule of law and a willingness to
gain advantage at the expense of those who are
more deserving.’’ (footnote omitted)). In short,
existing law will continue to apply to asylum
applications filed prior to the effective date of this
rule, regardless of whether that law is altered or
incorporated into the rule.
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Approximately 10 months and 266,000
comments later, the agency issued a
final rule. Litigation swiftly followed,
with a number of States, organizations,
and individual plaintiffs variously
alleging that the new definition violates
the Constitution, the Administrative
Procedure Act, and the immigration
laws themselves. These plaintiffs have
urged courts to enjoin the rule’s
enforcement not only as it applies to
them, or even to some definable group
having something to do with their
claimed injury, but as it applies to
anyone.’’). The Departments are also
aware of the pernicious effects of
nationwide injunctions. See, e.g.,
Trump v. Hawaii, 138 S. Ct. 2392, 2424–
25 (2018) (Thomas, J. concurring)
(‘‘Injunctions that prohibit the Executive
Branch from applying a law or policy
against anyone—often called ‘universal’
or ‘nationwide’ injunctions—have
become increasingly common. District
courts, including the one here, have
begun imposing universal injunctions
without considering their authority to
grant such sweeping relief. These
injunctions are beginning to take a toll
on the Federal court system—preventing
legal questions from percolating through
the Federal courts, encouraging forum
shopping, and making every case a
national emergency for the courts and
for the Executive Branch.’’ (footnote
omitted)). The Departments do not
believe, however, that the inevitability
of litigation over contested issues is a
sufficient basis to stop them from
exercising statutory and regulatory
prerogatives in furtherance of the law
and the policies of the Executive
Branch. Accordingly, the Departments
decline the invitation to withdraw the
rule due to the threat of litigation.
8.2. DHS Officials
Comment: Commenters also argued
that the proposed rule is procedurally
invalid due to concerns with the
authority of multiple DHS officials.
Commenters stated that the rule is
invalid because of the service of Ken
Cuccinelli at USCIS. For example,
commenters cited L.M.–M. v. Cuccinelli,
442 F. Supp. 3d 1 (D.D.C. 2020), in
support of the argument that ‘‘Mr.
Cuccinelli’s unlawful appointment
invalidates any regulations that might
be put into effect, implemented, or
adopted during his tenure at USCIS.’’
Commenters further noted that Mr.
Cuccinelli began serving as the head of
USCIS over one year ago, on June 10,
2019, despite the 210-day limitation for
temporary appointments to senateconfirmed positions implemented by
the Federal Vacancies Reform Act of
1998 (‘‘FVRA’’), Public Law 105–277,
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sec. 151, 112 Stat. 2681, 2681–612
through 2618–13 (codified at 5 U.S.C.
3346).
Similarly, commenters stated that
Acting Secretary Chad Wolf and Chad
Mizelle, the Senior Official Performing
the Duties of the General Counsel, both
are serving in violation of the FVRA
and, accordingly, both lack signature
authority that has force or effect. See 5
U.S.C. 3348(d)(1).
Response: Neither the NPRM nor this
final rule was signed by Mr. Cuccinelli.
Thus, the status of Mr. Cuccinelli’s
service within the Department is
immaterial to the lawfulness of this rule.
The NPRM and this final rule were
signed by Chad Mizelle, the Senior
Official Performing the Duties of the
General Counsel for DHS, and not by
Ken Cuccinelli. As indicated in the
proposed rule at Section V.H, Chad
Wolf, the Acting Secretary of Homeland
Security, reviewed and approved the
proposed rule and delegated the
signature authority to Mr. Mizelle.
Secretary Wolf is validly acting as
Secretary of Homeland Security. On
April 9, 2019, then-Secretary Nielsen,
who was Senate confirmed, used the
authority provided by 6 U.S.C. 113(g)(2)
to establish the order of succession for
the Secretary of Homeland Security.
This change to the order of succession
applied to any vacancy. This exercise of
the authority to establish an order of
succession for DHS pursuant to 6 U.S.C.
113(g)(2) superseded the FVRA and the
order of succession found in Executive
Order 13753, 81 FR 90667 (Dec. 9,
2016). As a result of this change, and
pursuant to 6 U.S.C. 113(g)(2), Kevin K.
McAleenan, who was Senate-confirmed
as the Commissioner of CBP, was the
next successor and served as Acting
Secretary without time limitation.
Acting Secretary McAleenan
subsequently amended the Secretary’s
order of succession pursuant to 6 U.S.C.
113(g)(2), placing the Under Secretary
for Strategy, Policy, and Plans position
third in the order of succession, below
the positions of the Deputy Secretary
and Under Secretary for Management.
Because the Deputy Secretary and
Under Secretary for Management
positions were vacant when Mr.
McAleenan resigned, Mr. Wolf, as the
Senate-confirmed Under Secretary for
Strategy, Policy, and Plans, was the next
successor and began serving as the
Acting Secretary.
Further, because he has been serving
as the Acting Secretary pursuant to an
order of succession established under 6
U.S.C. 113(g)(2), the FVRA’s prohibition
on a nominee’s acting service while his
or her nomination is pending does not
apply, and Mr. Wolf remains the Acting

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 117 of 965

jbell on DSKJLSW7X2PROD with RULES2

80382

Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations

Secretary notwithstanding President
Trump’s September 10 transmission to
the Senate of Mr. Wolf’s nomination to
serve as DHS Secretary. Compare 6
U.S.C. 113(a)(1)(A) (cross-referencing
the FVRA without the
‘‘notwithstanding’’ caveat), with id.
113(g)(1)–(2) (noting the FVRA
provisions and specifying, in contrast,
that section 113(g) provides for acting
secretary service ‘‘notwithstanding’’
those provisions); see also 5 U.S.C.
3345(b)(1)(B) (restricting acting officer
service under section 3345(a), in
particular, by an official whose
nomination has been submitted to the
Senate for permanent service in that
position).
That said, there have been recent
challenges to whether Mr. Wolf’s service
is invalid, resting on the erroneous
contentions that the orders of
succession issued by former Secretary
Nielsen and former Acting Secretary
McAleenan were invalid. The
Departments believe those challenges
are not based on an accurate view of the
law. But even if those contentions are
legally correct—meaning that neither
former Secretary Nielsen nor former
Acting Secretary McAleenan issued a
valid order of succession under 6 U.S.C.
113(g)(2)—then the FVRA would have
applied, and Executive Order 13753
would have governed the order of
succession for the Secretary of
Homeland Security from the date of
Nielsen’s resignation.
The FVRA provides an alternative
basis for an official to exercise the
functions and duties of the Secretary
temporarily in an acting capacity. In
that alternate scenario, under the
authority of the FVRA, Mr. Wolf would
have been ineligible to serve as the
Acting Secretary of DHS after his
nomination was submitted to the
Senate, see 5 U.S.C. 3345(b)(1)(B), and
Peter Gaynor, the Administrator of the
Federal Emergency Management Agency
(‘‘FEMA’’), would have—by operation of
Executive Order 13753—become eligible
to exercise the functions and duties of
the Secretary temporarily in an acting
capacity. This is because Executive
Order 13753 pre-established the
President’s succession order for DHS
when the FVRA applies. Mr. Gaynor
would have been the most senior official
eligible to exercise the functions and
duties of the Secretary under that
succession order, and thus would have
become the official eligible to act as
Secretary once Mr. Wolf’s nomination
was submitted to the Senate. See 5
U.S.C. 3346(a)(2). Then, in this alternate
scenario in which, as assumed above,
there was no valid succession order
under 6 U.S.C. 113(g)(2), the submission
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of Mr. Wolf’s nomination to the Senate
would have restarted the FVRA’s time
limits. See 5 U.S.C. 3346(a)(2).
Out of an abundance of caution, and
to minimize any disruption to DHS and
to the Administration’s goal of
maintaining homeland security, on
November 14, 2020, with Mr. Wolf’s
nomination still pending in the Senate,
Mr. Gaynor exercised the authority of
Acting Secretary that he would have
had (in the absence of any governing
succession order under 6 U.S.C.
113(g)(2)) to designate a new order of
succession under 6 U.S.C. 113(g)(2) (the
‘‘Gaynor Order’’).90 In particular, Mr.
Gaynor issued an order of succession
with the same ordering of positions
listed in former Acting Secretary
McAleenan’s November 2019 order. The
Gaynor Order thus placed the Under
Secretary for Strategy, Policy, and Plans
above the FEMA Administrator in the
order of succession. Once the Gaynor
Order was executed, it superseded any
authority Mr. Gaynor may have had
under the FVRA and confirmed Mr.
Wolf’s authority to continue to serve as
the Acting Secretary. Hence, regardless
of whether Mr. Wolf already possessed
authority pursuant to the November 8,
2019, order of succession effectuated by
former Acting Secretary McAleenan (as
the Departments have previously
concluded), the Gaynor Order provides
an alternative basis for concluding that
Mr. Wolf currently serves as the Acting
Secretary.91
90 Mr. Gaynor signed an order that established an
identical order of succession on September 10,
2020, the day Mr. Wolf’s nomination was
submitted, but it appears he signed that order before
the nomination was received by the Senate. To
resolve any concern that his September 10 order
was ineffective, Mr. Gaynor signed a new order on
November 14, 2020. Prior to Mr. Gaynor’s new
order, the U.S. District Court for the District of New
York issued an opinion concluding that Mr. Gaynor
did not have authority to act as Secretary, relying
in part on the fact that DHS did not notify Congress
of Administrator Gaynor’s service, as required
under 5 U.S.C. 3349(a). See Batalla Vidal v. Wolf,
No. 16CV4756NGGVMS, 2020 WL 6695076, at *9
(E.D.N.Y. Nov. 14, 2020). The Departments disagree
that the FVRA’s notice requirement affects the
validity of an acting officer’s service; nowhere does
section 3349 indicate that agency reporting
obligations are tied to an acting officer’s ability to
serve.
91 On October 9, 2020, the U.S. District Court for
the District of Columbia issued an opinion
indicating that it is likely that section 113(g)(2)
orders can be issued by only Senate-confirmed
secretaries of DHS and, thus, that Mr. Gaynor likely
had no authority to issue a section 113(g)(2)
succession order. See Nw. Immigrant Rights Project
v. United States Citizenship & Immigration Servs.,
No. CV 19–3283 (RDM), 2020 WL 5995206, at *24
(D.D.C. Oct. 8, 2020). This decision is incorrect
because the authority in section 113(g)(2) allows
‘‘the Secretary’’ to designate an order of succession,
see 6 U.S.C. 113(g)(2), and an ‘‘acting officer is
vested with the same authority that could be
exercised by the officer for whom he acts.’’ In re
Grand Jury Investigation, 916 F.3d 1047, 1055 (D.C.

PO 00000

Frm 00110

Fmt 4701

Sfmt 4700

On November 16, 2020, Acting
Secretary Wolf ratified any and all
actions involving delegable duties that
he took between November 13, 2019,
through November 16 2020, including
the NPRM that is the subject of this
rulemaking.
Under section 103(a)(1) of the Act, 8
U.S.C. 1103(a)(1), the Secretary is
charged with the administration and
enforcement of the INA and all other
immigration laws (except for the
powers, functions, and duties of the
President, the Attorney General, and
certain consular, diplomatic, and
Department of State officials). The
Secretary is also authorized to delegate
his or her authority to any officer or
employee of the agency and to designate
other officers of the Department to serve
as Acting Secretary. See INA 103, 8
U.S.C. 1103, and 6 U.S.C. 113(g)(2). The
HSA further provides that every officer
of the Department ‘‘shall perform the
functions specified by law for the
official’s office or prescribed by the
Secretary.’’ 6 U.S.C. 113(f). Thus, the
designation of the signature authority
from Acting Secretary Wolf to Mr.
Mizelle is validly within the Acting
Secretary’s authority.
8.3. Article I Immigration Courts
Comment: At least one commenter,
the former union representing
immigration judges, expressed a belief
that the immigration courts and the BIA
should be moved from within DOJ in
the Executive Branch into an
independent article I court system.92
The commenter indicated that such a
move would address ‘‘political
influence’’ and ensure ‘‘neutral decision
making.’’
Response: Immigration judges are
required to adjudicate cases in an
‘‘impartial manner,’’ 8 CFR 1003.10(b);
they exercise ‘‘independent judgment
and discretion,’’ id.; and they ‘‘should
not be swayed by partisan interests or
public clamor,’’ EOIR, Ethics and
Professionalism Guide for Immigration
Cir. 2019). The Acting Secretary of DHS is
accordingly empowered to exercise the authority of
‘‘the Secretary’’ of DHS to ‘‘designate [an] order of
succession.’’ 6 U.S.C. 113(g)(2). In addition, this is
the only district court opinion to have reached such
a conclusion about the authority of the Acting
Secretary, and the Departments are contesting that
determination.
92 On November 2, 2020, the Federal Labor
Relations Authority ruled that immigration judges
are management officials for purposes of 5 U.S.C.
7103(a)(11), and, thus, excluded from a bargaining
unit pursuant to 5 U.S.C. 7112(b)(1). U.S. Dept. of
Justice, Exec. Office for Immigration Review and
National Association of Immigration Judges, Int’l
Fed. of Prof. and Tech. Engineers Judicial Council
2, 71 FLRA No. 207 (2020). That decision
effectively decertified the union that previously
represented a bargaining unit of non-supervisory
immigration judges.
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Judges, sec. VIII (Jan. 26, 2011), https://
www.justice.gov/sites/default/files/eoir/
legacy/2013/05/23/Ethicsand
ProfessionalismGuideforIJs.pdf. To the
extent that a union which represented
immigration judges suggests that the
members of its former bargaining unit
do not engage in ‘‘neutral decision
making’’ or are currently swayed by
partisan influence in derogation of their
ethical obligations, the Departments
respectfully disagree, and note that the
issue is one to be resolved between the
former union and the members of its
former bargaining unit, rather than
through a rulemaking. The Departments
are also unaware of any complaints filed
by the former union regarding any
specific immigration judges who have
failed to engage in neutral decision
making. In short, the commenter’s
premise is unfounded in either fact or
law.
Otherwise, the recommendation is
both beyond the scope of this
rulemaking and the Departments’
authority. Congress has the sole
authority to create an article I court. E.g.
26 U.S.C. 7441 (‘‘There is hereby
established, under article I of the
Constitution of the United States, a
court of record to be known as the
United States Tax Court.’’). Despite this
authority, Congress has provided for a
system of administrative hearings for
immigration cases, see, e.g., INA 240, 8
U.S.C. 1229a (laying out administrative
procedures for removal proceedings),
which the Departments believe should
be maintained. Cf. Strengthening and
Reforming America’s Immigration Court
System: Hearing before the Subcomm.
on Border Sec. & Immigration of the S.
Comm. on the Judiciary, 115th Cong.
(2018) (written response to Questions
for the Record of James McHenry,
Director, EOIR) (‘‘The financial costs
and logistical hurdles to implementing
an Article I immigration court system
would be monumental and would likely
delay pending cases even further.’’).
9. Severability
Comment: Some commenters
disagreed with the Departments’
inclusion of severability provisions in
the rule. See 8 CFR 208.25, 235.6(c),
1003.42(i), 1208.25, 1212.13, 1235.6(c).
For example, at least one commenter
stated that the severability provisions
conflict with the premise that all the
provisions in the rule are related.
Another commenter disagreed with the
severability provisions, stating that the
rule should instead be struck in its
entirety.
Response: The changes made by the
rule function sensibly independent of
the other provisions. As a result, the
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Departments included severability
language for each affected part of title 8
CFR. 8 CFR 208.25, 235.6(c), 1003.42(i),
1208.25, 1212.13, 1235.6(c). In other
words, the Departments included these
severability provisions to clearly
illustrate the Departments’ belief that
the severance of any affected sections
‘‘will not impair the function of the
statute as a whole’’ and that the
Departments would have enacted the
remaining regulatory provisions even
without any others. See K Mart Corp. v.
Cartier, Inc., 486 U.S. 281, 294 (1988)
(discussing whether an agency’s
regulatory provision is severable). The
Departments disagree that this
severability analysis is impacted by the
interrelatedness of either the provisions
of this rule or the affected parts more
generally. Indeed, it is reasonable for
agencies, when practical, to make
multiple related changes in a single
rulemaking in order to best inform the
public and facilitate notice and
comment.
III. Regulatory Requirements
A. Administrative Procedure Act
This final rule is being published with
a 30-day effective date as required by
the Administrative Procedure Act. 5
U.S.C. 553(d).
B. Regulatory Flexibility Act
The Departments have reviewed this
regulation in accordance with the
Regulatory Flexibility Act, see 5 U.S.C.
601 et seq., and, as explained more fully
above, have determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, see 5 U.S.C. 605(b). This
regulation affects only individual aliens
and the Federal government.
Individuals do not constitute small
entities under the Regulatory Flexibility
Act. See 5 U.S.C. 601(6).
C. Unfunded Mandates Reform Act of
1995
This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.
D. Congressional Review Act
The Office of Information and
Regulatory Affairs has determined that
this final rule is not a major rule as
defined by section 804 of the
Congressional Review Act. This rule
will not result in an annual effect on the
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economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreignbased enterprises in domestic and
export markets. See 5 U.S.C. 804(2).
E. Executive Orders 12866, 13563, and
13771
This final rule is considered by the
Departments to be a ‘‘significant
regulatory action’’ under section 3(f)(4)
of Executive Order 12866 because it
raises novel legal or policy issues.
Accordingly, the regulation has been
submitted to the Office of Management
and Budget (‘‘OMB’’) for review.
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of using the
best available methods to quantify costs
and benefits; reducing costs;
harmonizing rules; and promoting
flexibility.
The final rule would change or
provide additional clarity for
adjudicators across many issues
commonly raised by asylum
applications and would potentially
streamline the overall adjudicatory
process for asylum applications.
Although the regulation will improve
the clarity of asylum law and help
streamline the credible fear review
process, the regulation does not change
the nature of the role of an immigration
judge or an asylum officer during
proceedings for consideration of
credible fear claims or asylum
applications. Notably, immigration
judges will retain their existing
authority to review de novo the
determinations made by asylum officers
in a credible fear proceeding, and will
continue to control immigration court
proceedings. In credible fear
proceedings, asylum officers will
continue to evaluate the merits of claims
for asylum, withholding of removal, and
CAT protection for possible referral to
an immigration judge. Although this
rule expands the bases on which an
asylum officer may determine that a
claim does not merit referral (and, as a
consequence, make a negative fear
determination), the alien will still be
able to seek review of that negative fear
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determination before the immigration
judge.
Immigration judges and asylum
officers are already trained to consider
all relevant legal issues in assessing a
credible fear claim or asylum
application, and the final rule does not
implement any changes that would
make adjudications more challenging
than those that are already conducted.
For example, immigration judges
already consider issues of persecution,
nexus, particular social group,
frivolousness, firm resettlement, and
discretion in assessing the merit of an
asylum application, and the provision of
clearer standards for considering those
issues in this rule does not add any
operational burden or increase the level
of operational analysis required for
adjudication. Accordingly, the
Departments do not expect the changes
to increase the adjudication time for
immigration court proceedings
involving asylum applications or for
reviews of negative fear determinations.
Depending on the manner in which
DHS exercises its prosecutorial
discretion for aliens potentially subject
to expedited removal, the facts and
circumstances of each individual alien’s
situation, DHS’s interpretation or the
relevant regulations, and application of
those regulations by individual
adjudicators, the changes may decrease
the number of cases of aliens subject to
expedited removal that result in a full
hearing on an application for asylum. In
all cases, however, an alien will retain
the opportunity to request immigration
judge review of DHS’s initial fear
determination.
The Departments are implementing
changes that may affect any alien
subject to expedited removal who makes
a fear claim and any alien who applies
for asylum, statutory withholding of
removal, or protection under the CAT
regulations. The Departments note that
these changes are likely to result in
fewer asylum grants annually due to
clarifications regarding the significance
of discretionary considerations and
changes to the definition of ‘‘firm
resettlement.’’ However, because asylum
applications are inherently fact-specific,
and because there may be multiple
bases for denying an asylum
application, neither DOJ nor DHS can
quantify precisely the expected
decrease. As of September 30, 2020,
EOIR had 589,276 cases pending with
an asylum application. EOIR, Workload
and Adjudication Statistics: Total
Asylum Applications (Oct. 13, 2020),
https://www.justice.gov/eoir/page/file/
1106366/download. In FY 2019, at the
immigration court level, EOIR granted
18,816 asylum applications and denied
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45,285 asylum applications. See 85 FR
at 36289. An additional 27,112 asylum
applications were abandoned,
withdrawn, or otherwise not
adjudicated. Id. As of January 1, 2020,
USCIS had 338,931 applications for
asylum and for withholding of removal
pending. Id. at 36289 & n.44. In FY
2019, USCIS received 96,861 asylum
applications, and approved 19,945 such
applications. Id. at 36289 & n.45.
The Departments expect that the
aliens most likely to be impacted by this
rule’s provisions are those who are
already unlikely to receive a grant of
asylum under existing law. Assuming
DHS places those aliens into expedited
removal proceedings, the Departments
have concluded that it will be more
likely that they would receive a more
prompt adjudication of their claims for
asylum or withholding of removal than
they would under the existing
regulations. Depending on the
individual circumstances of each case,
this rule would mean that such aliens
would likely not remain in the United
States—for years, potentially—pending
resolution of their claims.
An alien who is ineligible for asylum
may still be eligible to apply for the
protection of withholding of removal
under section 241(b)(3) of the Act, 8
U.S.C. 1231(b)(3), or withholding of
removal under regulations issued
pursuant to the legislation
implementing U.S. obligations under
Article 3 of the CAT. See INA 241(b)(3),
8 U.S.C. 1231(b)(3); 8 CFR 208.16,
208.17 through 208.18, 1208.16, and
1208.17 through 1208.18. For those
aliens barred from asylum under this
rule who would otherwise be positively
adjudicated for asylum, it is possible
they would qualify for withholding
(provided a bar to withholding did not
apply separate and apart from this rule).
To the extent there are any direct
impacts of this rule, they would almost
exclusively fall on that population.
Further, the full extent of the impacts on
this population is unclear and would
depend on the specific circumstances
and personal characteristics of each
alien, and neither DHS nor DOJ collects
such data at such a level of granularity.
Overall, the Departments assess that
operational efficiencies will likely result
from these changes, which could, inter
alia, reduce the number of meritless
claims before the immigration courts,
provide the Departments with the
ability to more promptly grant relief or
protection to qualifying aliens, and
ensure that those who do not qualify for
relief or protection are removed more
efficiently than they are under current
rules.
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F. Executive Order 12988: Criminal
Justice Reform
This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.
G. Paperwork Reduction Act
Under the Paperwork Reduction Act
of 1995, 44 U.S.C 3501–3512, agencies
are required to submit to OMB, for
review and approval, any reporting
requirements inherent in a rule. The
changes made in this final rule required
DHS to revise USCIS Form I–589,
Application for Asylum and for
Withholding of Removal, OMB Control
Number 1615–0067. DOJ and DHS
invited public comments on the impact
to the proposed collection of
information for 60 days. See 85 FR at
36290.
DOJ and DHS received multiple
comments on the information collection
impacts of the proposed rule.
Commenters expressed concern that the
proposed revisions significantly
increase the time and cost burdens for
aliens seeking protection from
persecution and torture, as well as
adding to the burden of immigration
lawyers, asylum officers, advocacy
organizations, and immigration judges.
DHS and DOJ have summarized all of
the comments related to information
collection and have provided responses
in a document titled ‘‘Form I–589 Public
Comments and Response Matrix,’’
which is posted in the rulemaking
docket EOIR–2020–0003 at https://
www.regulations.gov/. As a result of the
public comments, DHS has increased
the burden estimate for the Form I–589
and has updated the supporting
statement submitted to OMB
accordingly. The supporting statement
can be found at https://
www.reginfo.gov/. The updated abstract
is as follows:
USCIS Form I–589
Overview of Information Collection
(1) Type of Information Collection:
Revision of a Currently Approved
Collection.
(2) Title of the Form/Collection:
Application for Asylum and for
Withholding of Removal.
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(3) Agency form number, if any, and
the applicable component of the DHS
sponsoring the collection: I–589; USCIS.
(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Individuals or
households. Form I–589 is necessary to
determine whether an alien applying for
asylum or withholding of removal in the
United States is classified as a refugee
and is eligible to remain in the United
States.
(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: The estimated total number of
respondents for the information
collection I–589 is approximately
114,000, and the estimated hourly
burden per response is 18.5 93 hours.
The estimated number of respondents
providing biometrics is 110,000, and the
estimated hourly burden per response is
1.17 hours.
(6) An estimate of the total public
burden (in hours) associated with the
collection: The total estimated annual
burden associated with this collection of
information in hours is 2,237,700.
(7) An estimate of the total public
burden (in cost) associated with the
collection: The estimated total annual
cost burden associated with this
collection of information is
$70,406,400.94
H. Signature
The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, has
delegated the authority to electronically
sign this document to Chad R. Mizelle,
who is the Senior Official Performing
the Duties of the General Counsel for
DHS, for purposes of publication in the
Federal Register.
List of Subjects
8 CFR Part 208
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
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8 CFR Part 235
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
93 This estimate is higher than the estimate
provided in the NPRM because USCIS reevaluated
its projections and determined that the hourly
burden per response was likely to be higher than
USCIS had initially estimated, which also increased
the total estimated public burden (in hours).
94 This estimate is higher than the estimate
provided in the NPRM because USCIS reevaluated
its projections in response to public comments
suggesting that the monetary cost was likely to be
higher than USCIS had initially estimated.
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8 CFR Part 1003
Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and functions
(Government agencies).
8 CFR Part 1208
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
8 CFR Part 1235
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
8 CFR Part 1244
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
DEPARTMENT OF HOMELAND
SECURITY
Accordingly, for the reasons set forth
in the preamble, 8 CFR parts 208 and
235 are amended as follows:
PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL
1. The authority citation for part 208
continues to read as follows:

■

Authority: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Public Law 110–229;
8 CFR part 2.

2. Amend § 208.1 by adding
paragraphs (c) through (g) to read as
follows:

■

§ 208.1

General.

*

*
*
*
*
(c) Particular social group. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, a particular social group is one that
is based on an immutable or
fundamental characteristic, is defined
with particularity, and is recognized as
socially distinct in the society at
question. Such a particular social group
cannot be defined exclusively by the
alleged persecutory acts or harms and
must also have existed independently of
the alleged persecutory acts or harms
that form the basis of the claim. The
Secretary, in general, will not favorably
adjudicate claims of aliens who claim a
fear of persecution on account of
membership in a particular social group
consisting of or defined by the following
circumstances: Past or present criminal
activity or association (including gang
membership); presence in a country
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with generalized violence or a high
crime rate; being the subject of a
recruitment effort by criminal, terrorist,
or persecutory groups; the targeting of
the applicant for criminal activity for
financial gain based on perceptions of
wealth or affluence; interpersonal
disputes of which governmental
authorities were unaware or
uninvolved; private criminal acts of
which governmental authorities were
unaware or uninvolved; past or present
terrorist activity or association; past or
present persecutory activity or
association; or status as an alien
returning from the United States. This
list is nonexhaustive, and the substance
of the alleged particular social group,
rather than the precise form of its
delineation, shall be considered in
determining whether the group falls
within one of the categories on the list.
No alien shall be found to be a refugee
or have it decided that the alien’s life or
freedom would be threatened based on
membership in a particular social group
in any case unless that person
articulates on the record, or provides a
basis on the record for determining, the
definition and boundaries of the alleged
particular social group. A failure to
define, or provide a basis for defining,
a formulation of a particular social
group before an immigration judge shall
waive any such claim for all purposes
under the Act, including on appeal. Any
waived claim on this basis shall not
serve as the basis for any motion to
reopen or reconsider for any reason,
including a claim of ineffective
assistance of counsel unless the alien
complies with the procedural
requirements for such a motion and
demonstrates that counsel’s failure to
define, or provide a basis for defining,
a formulation of a particular social
group constituted egregious conduct.
(d) Political opinion. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act, a
political opinion is one expressed by or
imputed to an applicant in which the
applicant possesses an ideal or
conviction in support of the furtherance
of a discrete cause related to political
control of a State or a unit thereof. The
Secretary, in general, will not favorably
adjudicate claims of aliens who claim a
fear of persecution on account of a
political opinion defined solely by
generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
cause against such organizations related
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to efforts by the State to control such
organizations or behavior that is
antithetical to or otherwise opposes the
ruling legal entity of the State or a legal
sub-unit of the State. A person who has
been forced to abort a pregnancy or to
undergo involuntary sterilization, or
who has been persecuted for failure or
refusal to undergo such a procedure or
for other resistance to a coercive
population control program, shall be
deemed to have been persecuted on
account of political opinion, and a
person who has a well-founded fear that
he or she will be forced to undergo such
a procedure or subject to persecution for
such failure, refusal, or resistance shall
be deemed to have a well-founded fear
of persecution on account of political
opinion.
(e) Persecution. For purposes of
screening or adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, persecution requires an intent to
target a belief or characteristic, a severe
level of harm, and the infliction of a
severe level of harm by the government
of a country or by persons or an
organization that the government was
unable or unwilling to control. For
purposes of evaluating the severity of
the level of harm, persecution is an
extreme concept involving a severe level
of harm that includes actions so severe
that they constitute an exigent threat.
Persecution does not encompass the
generalized harm that arises out of civil,
criminal, or military strife in a country,
nor does it encompass all treatment that
the United States regards as unfair,
offensive, unjust, or even unlawful or
unconstitutional. It does not include
intermittent harassment, including brief
detentions; threats with no actual effort
to carry out the threats, except that
particularized threats of severe harm of
an immediate and menacing nature
made by an identified entity may
constitute persecution; or, non-severe
economic harm or property damage,
though this list is nonexhaustive. The
existence of laws or government policies
that are unenforced or infrequently
enforced do not, by themselves,
constitute persecution, unless there is
credible evidence that those laws or
policies have been or would be applied
to an applicant personally.
(f) Nexus. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application or withholding of removal
under section 241(b)(3) of the Act, the
Secretary, in general, will not favorably
adjudicate the claims of aliens who
claim persecution based on the
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following list of nonexhaustive
circumstances:
(1) Interpersonal animus or
retribution;
(2) Interpersonal animus in which the
alleged persecutor has not targeted, or
manifested an animus against, other
members of an alleged particular social
group in addition to the member who
has raised the claim at issue;
(3) Generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
discrete cause against such
organizations related to control of a
State or expressive behavior that is
antithetical to the State or a legal unit
of the State;
(4) Resistance to recruitment or
coercion by guerilla, criminal, gang,
terrorist or other non-state
organizations;
(5) The targeting of the applicant for
criminal activity for financial gain based
on wealth or affluence or perceptions of
wealth or affluence;
(6) Criminal activity;
(7) Perceived, past or present, gang
affiliation; or,
(8) Gender.
(g) Evidence based on stereotypes. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, evidence offered in support of such
an application which promotes cultural
stereotypes about a country, its
inhabitants, or an alleged persecutor,
including stereotypes based on race,
religion, nationality, or gender, shall not
be admissible in adjudicating that
application, provided that nothing in
this paragraph shall be construed as
prohibiting the submission of evidence
that an alleged persecutor holds
stereotypical views of the applicant.
3. Amend § 208.2 by adding paragraph
(c)(1)(ix) to read as follows:

■

§ 208.2

Jurisdiction.

*

*
*
*
*
(c) * * *
(1) * * *
(ix) An alien found to have a credible
fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture in accordance with
§§ 208.30, 1003.42, or 1208.30.
*
*
*
*
*
4. Amend § 208.5 by revising the first
sentence of paragraph (a) to read as
follows:

■
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§ 208.5 Special duties toward aliens in
custody of DHS.

(a) General. When an alien in the
custody of DHS requests asylum or
withholding of removal, or expresses a
fear of persecution or harm upon return
to his or her country of origin or to
agents thereof, DHS shall make available
the appropriate application forms and
shall provide the applicant with the
information required by section
208(d)(4) of the Act, including in the
case of an alien who is in custody with
a positive credible fear or reasonable
fear determination under 8 CFR 208.30
or 208.31, and except in the case of an
alien who is in custody pending a
credible fear determination under 8 CFR
208.30 or a reasonable fear
determination pursuant to 8 CFR
208.31. * * *
*
*
*
*
*
■ 5. Amend § 208.6 by revising
paragraphs (a) and (b) and adding
paragraphs (d) and (e) to read as follows:
§ 208.6

Disclosure to third parties.

(a) Information contained in or
pertaining to any application for refugee
admission, asylum, withholding of
removal under section 241(b)(3) of the
Act, or protection under regulations
issued pursuant to the Convention
Against Torture’s implementing
legislation, records pertaining to any
credible fear determination conducted
pursuant to § 208.30, and records
pertaining to any reasonable fear
determination conducted pursuant to
§ 208.31, shall not be disclosed without
the written consent of the applicant,
except as permitted by this section or at
the discretion of the Secretary.
(b) The confidentiality of other
records kept by DHS and the Executive
Office for Immigration Review that
indicate that a specific alien has applied
for refugee admission, asylum,
withholding of removal under section
241(b)(3) of the Act, or protection under
regulations issued pursuant to the
Convention Against Torture’s
implementing legislation, or has
received a credible fear or reasonable
fear interview, or received a credible
fear or reasonable fear review shall also
be protected from disclosure, except as
permitted in this section. DHS will
coordinate with the Department of State
to ensure that the confidentiality of
those records is maintained if they are
transmitted to Department of State
offices in other countries.
*
*
*
*
*
(d)(1) Any information contained in
an application for refugee admission,
asylum, withholding of removal under
section 241(b)(3) of the Act, or
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protection under regulations issued
pursuant to the Convention Against
Torture’s implementing legislation, any
relevant and applicable information
supporting that application, any
information regarding an alien who has
filed such an application, and any
relevant and applicable information
regarding an alien who has been the
subject of a reasonable fear or credible
fear determination may be disclosed:
(i) As part of an investigation or
adjudication of the merits of that
application or of any other application
under the immigration laws,
(ii) As part of any State or Federal
criminal investigation, proceeding, or
prosecution;
(iii) Pursuant to any State or Federal
mandatory reporting requirement;
(iv) To deter, prevent, or ameliorate
the effects of child abuse;
(v) As part of any proceeding arising
under the immigration laws, including
proceedings arising under the Act; and
(vi) As part of the Government’s
defense of any legal action relating to
the alien’s immigration or custody
status including petitions for review
filed in accordance with 8 U.S.C. 1252.
(2) If information may be disclosed
under paragraph (d)(1) of this section,
the disclosure provisions in paragraphs
(a), (b), and (c) of this section shall not
apply.
(e) Nothing in this section shall be
construed as prohibiting the disclosure
of information contained in an
application for refugee admission,
asylum, withholding of removal under
section 241(b)(3)(B) of the Act, or
protection under regulations issued
pursuant to the Convention Against
Torture’s implementing legislation,
information supporting that application,
information regarding an alien who has
filed such an application, or information
regarding an alien who has been the
subject of a reasonable fear or credible
fear determination:
(1) Among employees and officers of
the Department of Justice, the
Department of Homeland Security, the
Department of State, the Department of
Health and Human Services, the
Department of Labor, or a U.S. national
security agency having a need to
examine the information for an official
purpose; or
(2) Where a United States Government
employee or contractor has a good faith
and reasonable belief that disclosure is
necessary to prevent the commission of
a crime, the furtherance of an ongoing
crime, or to ameliorate the effects of a
crime.
■ 6. Amend § 208.13 by revising
paragraphs (b)(3) introductory text and
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(b)(3)(ii) and adding paragraphs
(b)(3)(iii) and (iv) and (d) to read as
follows:
§ 208.13

Establishing asylum eligibility.

*

*
*
*
*
(b) * * *
(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs
(b)(1)(i) and (ii) and (b)(2) of this
section, adjudicators should consider
the totality of the relevant
circumstances regarding an applicant’s
prospects for relocation, including the
size of the country of nationality or last
habitual residence, the geographic locus
of the alleged persecution, the size,
reach, or numerosity of the alleged
persecutor, and the applicant’s
demonstrated ability to relocate to the
United States in order to apply for
asylum.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless DHS establishes by a
preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (iii) of
this section, persecutors who are private
actors—including persecutors who are
gang members, officials acting outside
their official capacity, family members
who are not themselves government
officials, or neighbors who are not
themselves government officials—shall
not be considered to be persecutors who
are the government or governmentsponsored absent evidence that the
government sponsored the persecution.
*
*
*
*
*
(d) Discretion. Factors that fall short
of grounds of mandatory denial of an
asylum application may constitute
discretionary considerations.
(1) The following are significant
adverse discretionary factors that a
decision-maker shall consider, if
applicable, in determining whether an
alien merits a grant of asylum in the
exercise of discretion:
(i) An alien’s unlawful entry or
unlawful attempted entry into the
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United States unless such entry or
attempted entry was made in immediate
flight from persecution in a contiguous
country or unless such entry or
attempted entry was made by an alien
under the age of 18 at the time the entry
or attempted entry was made;
(ii) The failure of an alien to apply for
protection from persecution or torture in
at least one country outside the alien’s
country of citizenship, nationality, or
last lawful habitual residence through
which the alien transited before entering
the United States unless:
(A) The alien received a final
judgment denying the alien protection
in such country;
(B) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(C) Such country or all such countries
were, at the time of the transit, not
parties to the 1951 Convention relating
to the Status of Refugees, the 1967
Protocol relating to the Status of
Refugees, or the Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;
and
(iii) An alien’s use of fraudulent
documents to enter the United States,
unless the alien arrived in the United
States by air, sea, or land directly from
the applicant’s home country without
transiting through any other country.
(2)(i) The Secretary, except as
provided in paragraph (d)(2)(ii) of this
section, will not favorably exercise
discretion under section 208 of the Act
for an alien who:
(A) Immediately prior to his arrival in
the United States or en route to the
United States from the alien’s country of
citizenship, nationality, or last lawful
habitual residence, spent more than 14
days in any one country unless:
(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in such country
and the alien received a final judgment
denying the alien protection in such
country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) Such country was, at the time of
the transit, not a party to the 1951
Convention relating to the Status of
Refugees, the 1967 Protocol relating to
the Status of Refugees, or the
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment;
(B) Transits through more than one
country between his country of
citizenship, nationality, or last habitual
residence and the United States unless:
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(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in at least one
such country and received a final
judgment denying the alien protection
in that country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) All such countries were, at the
time of the transit, not parties to the
1951 Convention relating to the Status
of Refugees, the 1967 Protocol relating
to the Status of Refugees, or the
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment;
(C) Would otherwise be subject to
§ 208.13(c) but for the reversal, vacatur,
expungement, or modification of a
conviction or sentence, unless the alien
was found not guilty;
(D) Accrued more than one year of
unlawful presence in the United States,
as defined in sections 212(a)(9)(B)(ii)
and (iii) of the Act, prior to filing an
application for asylum;
(E) At the time the asylum application
is filed with DHS has:
(1) Failed to timely file (or timely file
a request for an extension of time to file)
any required Federal, State, or local
income tax returns;
(2) Failed to satisfy any outstanding
Federal, State, or local tax obligations;
or
(3) Has income that would result in
tax liability under section 1 of the
Internal Revenue Code of 1986 and that
was not reported to the Internal
Revenue Service;
(F) Has had two or more prior asylum
applications denied for any reason;
(G) Has withdrawn a prior asylum
application with prejudice or been
found to have abandoned a prior asylum
application;
(H) Failed to attend an interview
regarding his asylum application with
DHS, unless the alien shows by a
preponderance of the evidence that:
(1) Exceptional circumstances
prevented the alien from attending the
interview; or
(2) The interview notice was not
mailed to the last address provided by
the alien or his or her representative and
neither the alien nor the alien’s
representative received notice of the
interview; or
(I) Was subject to a final order of
removal, deportation, or exclusion and
did not file a motion to reopen to seek
asylum based on changed country
conditions within one year of those
changes in country conditions.
(ii) Where one or more of the adverse
discretionary factors set forth in
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paragraph (d)(2)(i) of this section are
present, the Secretary, in extraordinary
circumstances, such as those involving
national security or foreign policy
considerations, or cases in which an
alien, by clear and convincing evidence,
demonstrates that the denial or referral
(which may result in the denial by an
immigration judge) of the application
for asylum would result in exceptional
and extremely unusual hardship to the
alien, may favorably exercise discretion
under section 208 of the Act,
notwithstanding the applicability of
paragraph (d)(2)(i). Depending on the
gravity of the circumstances underlying
the application of paragraph (d)(2)(i), a
showing of extraordinary circumstances
might still be insufficient to warrant a
favorable exercise of discretion under
section 208 of the Act.
■ 7. Revise § 208.15 to read as follows:
§ 208.15

Definition of ‘‘firm resettlement.’’

(a) An alien is considered to be firmly
resettled if, after the events giving rise
to the alien’s asylum claim:
(1) The alien resided in a country
through which the alien transited prior
to arriving in or entering the United
States and—
(i) Received or was eligible for any
permanent legal immigration status in
that country;
(ii) Resided in such a country with
any non-permanent but indefinitely
renewable legal immigration status
(including asylee, refugee, or similar
status but excluding status such as of a
tourist); or
(iii) Resided in such a country and
could have applied for and obtained any
non-permanent but indefinitely
renewable legal immigration status in
that country;
(2) The alien physically resided
voluntarily, and without continuing to
suffer persecution or torture, in any one
country for one year or more after
departing his country of nationality or
last habitual residence and prior to
arrival in or entry into the United States,
provided that time spent in Mexico by
an alien who is not a native or citizen
of Mexico solely as a direct result of
being returned to Mexico pursuant to
section 235(b)(2)(C) of the Act or of
being subject to metering would not be
counted for purposes of this paragraph;
or
(3)(i) The alien is a citizen of a
country other than the one where the
alien alleges a fear of persecution and
the alien was present in that country
after departing his country of nationality
or last habitual residence and prior to
arrival in or entry into the United States;
or
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(ii) The alien was a citizen of a
country other than the one where the
alien alleges a fear of persecution, the
alien was present in that country after
departing his country of nationality or
last habitual residence and prior to
arrival in or entry into the United States,
and the alien renounced that citizenship
after arriving in the United States.
(b) The provisions of 8 CFR 1240.8(d)
shall apply when the evidence of record
indicates that the firm resettlement bar
may apply. In such cases, the alien shall
bear the burden of proving the bar does
not apply. Either DHS or the
immigration judge may raise the issue of
the application of the firm resettlement
bar based on the evidence of record. The
firm resettlement of an alien’s parent(s)
shall be imputed to the alien if the
resettlement occurred before the alien
turned 18 and the alien resided with the
alien’s parents at the time of the firm
resettlement unless the alien establishes
that he or she could not have derived
any permanent legal immigration status
or any non-permanent but indefinitely
renewable legal immigration status
(including asylee, refugee, or similar
status but excluding status such as of a
tourist) from the alien’s parent.
■ 8. Amend § 208.16 by revising
paragraphs (b)(3) introductory text and
(b)(3)(ii) and adding paragraphs
(b)(3)(iii) and (iv) to read as follows:
§ 208.16 Withholding of removal under
section 241(b)(3)(B) of the Act and
withholding of removal under the
Convention Against Torture.

*

*
*
*
*
(b)(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs (b)(1)
and (2) of this section, adjudicators
should consider the totality of the
relevant circumstances regarding an
applicant’s prospects for relocation,
including the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, reach, or
numerosity of the alleged persecutor,
and the applicant’s demonstrated ability
to relocate to the United States in order
to apply for withholding of removal.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless DHS establishes by a
preponderance of the evidence that,
under the totality of the circumstances,
it would be reasonable for the applicant
to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
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persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (iii) of
this section, persecutors who are private
actors, including but not limited to
persecutors who are gang members,
public officials who are not acting under
color of law, or family members who are
not themselves government officials or
neighbors who are not themselves
government officials, shall not be
considered to be persecutors who are
the government or governmentsponsored absent evidence that the
government sponsored the persecution.
*
*
*
*
*
■ 9. Amend § 208.18 by revising
paragraphs (a)(1) and (7) to read as
follows:

jbell on DSKJLSW7X2PROD with RULES2

§ 208.18 Implementation of the Convention
Against Torture.

(a) * * *
(1) Torture is defined as any act by
which severe pain or suffering, whether
physical or mental, is intentionally
inflicted on a person for such purposes
as obtaining from him or her or a third
person information or a confession,
punishing him or her for an act he or
she or a third person has committed or
is suspected of having committed, or
intimidating or coercing him or her or
a third person, or for any reason based
on discrimination of any kind, when
such pain or suffering is inflicted by or
at the instigation of or with the consent
or acquiescence of a public official
acting in an official capacity or other
person acting in an official capacity.
Pain or suffering inflicted by a public
official who is not acting under color of
law shall not constitute pain or suffering
inflicted by or at the instigation of or
with the consent or acquiescence of a
public official acting in an official
capacity or other person acting in an
official capacity, although a different
public official acting in an official
capacity or other person acting in an
official capacity could instigate, consent
to, or acquiesce in the pain or suffering
inflicted by the public official who is
not acting under color of law.
*
*
*
*
*
(7) Acquiescence of a public official
requires that the public official, prior to
the activity constituting torture, have
awareness of such activity and
thereafter breach his or her legal
responsibility to intervene to prevent
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such activity. Such awareness requires a
finding of either actual knowledge or
willful blindness. Willful blindness
means that the public official acting in
an official capacity or other person
acting in an official capacity was aware
of a high probability of activity
constituting torture and deliberately
avoided learning the truth; it is not
enough that such public official acting
in an official capacity or other person
acting in an official capacity was
mistaken, recklessly disregarded the
truth, or negligently failed to inquire. In
order for a public official to breach his
or her legal responsibility to intervene
to prevent activity constituting torture,
the official must have been charged with
preventing the activity as part of his or
her duties and have failed to intervene.
No person will be deemed to have
breached a legal responsibility to
intervene if such person is unable to
intervene, or if the person intervenes
but is unable to prevent the activity that
constitutes torture.
*
*
*
*
*
■ 10. Revise § 208.20 to read as follows:
§ 208.20 Determining if an asylum
application is frivolous.

(a) For applications filed on or after
April 1, 1997, and before January 11,
2021, an applicant is subject to the
provisions of section 208(d)(6) of the
Act only if the alien received the notice
required by section 208(d)(4)(A) of the
Act and a final order by an immigration
judge or the Board of Immigration
Appeals specifically finds that the alien
knowingly filed a frivolous asylum
application. An application is frivolous
if:
(1) Any of the material elements in
the asylum application is deliberately
fabricated, and the immigration judge or
the Board is satisfied that the applicant,
during the course of the proceedings,
has had sufficient opportunity to
account for any discrepancies or
implausible aspects of the claim.
(2) Paragraphs (b) through (f) of this
section shall only apply to applications
filed on or after January 11, 2021.
(b) For applications filed on or after
January 11, 2021, an asylum officer may
determine that the applicant knowingly
filed a frivolous asylum application and
may refer the applicant to an
immigration judge on that basis, so long
as the applicant has received the notice
required by section 208(d)(4)(A) of the
Act. For any application referred to an
immigration judge, an asylum officer’s
determination that an application is
frivolous will not render an applicant
permanently ineligible for immigration
benefits unless an immigration judge or
the Board makes a finding of

PO 00000

Frm 00117

Fmt 4701

Sfmt 4700

80389

frivolousness as described in paragraph
1208.20(c).
(c) For applications filed on or after
January 11, 2021, an asylum application
is frivolous if it:
(1) Contains a fabricated material
element;
(2) Is premised upon false or
fabricated evidence unless the
application would have been granted
without the false or fabricated evidence;
(3) Is filed without regard to the
merits of the claim; or
(4) Is clearly foreclosed by applicable
law.
(d) If the alien has been provided the
warning required by section
208(d)(4)(A) of the Act, he or she need
not be given any additional or further
opportunity to account for any issues
with his or her claim prior to the entry
of a frivolousness finding.
(e) An asylum application may be
found frivolous even if it was untimely
filed.
(f) A withdrawn asylum application
may also be found frivolous unless:
(1) The alien wholly disclaims the
application and withdraws it with
prejudice;
(2) The alien is eligible for and agrees
to accept voluntary departure for a
period of no more than 30 days
pursuant to section 240B(a) of the Act;
(3) The alien withdraws any and all
other applications for relief or
protection with prejudice; and
(4) The alien waives his right to
appeal and any rights to file, for any
reason, a motion to reopen or
reconsider.
(g) For purposes of this section, a
finding that an alien knowingly filed a
frivolous asylum application shall not
preclude the alien from seeking
withholding of removal under section
241(b)(3) of the Act or protection under
the regulations issued pursuant to the
Convention Against Torture’s
implementing legislation.
■ 11. Add § 208.25 to read as follows:
§ 208.25

Severability.

The provisions of part 208 are
separate and severable from one
another. In the event that any provision
in part 208 is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
■ 12. Amend § 208.30 by:
■ a. Revising the section heading; and
■ b. Revising paragraphs (a), (b), (c), (d)
introductory text, (d)(1) and (2), (d)(5)
and (6), (e) introductory text, (e)(1)
through (5), (e)(6) introductory text,
(e)(6)(ii), (e)(6)(iii) introductory text,
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(e)(6)(iv), the first sentence of paragraph
(e)(7) introductory text, and paragraphs
(e)(7)(ii), (f), and (g).
The revisions read as follows:
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§ 208.30 Credible fear of persecution,
reasonable possibility of persecution, and
reasonable possibility of torture
determinations involving stowaways and
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act, whose
entry is limited or suspended under section
212(f) or 215(a)(1) of the Act, or who failed
to apply for protection from persecution in
a third country where potential relief is
available while en route to the United
States.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B) of
the Act, DHS has exclusive jurisdiction
to make the determinations described in
this subpart B. Except as otherwise
provided in this subpart B, paragraphs
(b) through (g) of this section are the
exclusive procedures applicable to
stowaways and applicants for admission
who are found inadmissible pursuant to
section 212(a)(6)(C) or 212(a)(7) of the
Act and who receive fear interviews,
determinations, and reviews under
section 235(b)(1)(B) of the Act. Prior to
January 1, 2030, an alien physically
present in or arriving in the
Commonwealth of the Northern Mariana
Islands is ineligible to apply for asylum
and may only establish eligibility for
withholding of removal pursuant to
section 241(b)(3) of the Act or
withholding or deferral of removal
under the regulations issued pursuant to
the Convention Against Torture’s
implementing legislation.
(b) Process and Authority. If an alien
subject to section 235(a)(2) or 235(b)(1)
of the Act indicates an intention to
apply for asylum, or expresses a fear of
persecution or torture, or a fear of return
to his or her country, the inspecting
officer shall not proceed further with
removal of the alien until the alien has
been referred for an interview by an
asylum officer in accordance with this
section. An asylum officer shall then
screen the alien for a credible fear of
persecution, and as necessary, a
reasonable possibility of persecution
and reasonable possibility of torture. An
asylum officer, as defined in section
235(b)(1)(E) of the Act, has the
authorities described in 8 CFR 208.9(c)
and must conduct an evaluation and
make a determination consistent with
this section.
(c) Treatment of dependents. A
spouse or child of an alien may be
included in that alien’s fear evaluation
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and determination, if such spouse or
child:
(1) Arrived in the United States
concurrently with the principal alien;
and
(2) Desires to be included in the
principal alien’s determination.
However, any alien may have his or her
evaluation and determination made
separately, if he or she expresses such
a desire.
(d) Interview. The asylum officer will
conduct the interview in a
nonadversarial manner, separate and
apart from the general public. The
purpose of the interview shall be to
elicit all relevant and useful information
bearing on whether the alien can
establish a credible fear of persecution,
reasonable possibility of persecution, or
reasonable possibility of torture. The
asylum officer shall conduct the
interview as follows:
(1) If the officer conducting the
interview determines that the alien is
unable to participate effectively in the
interview because of illness, fatigue, or
other impediments, the officer may
reschedule the interview.
(2) At the time of the interview, the
asylum officer shall verify that the alien
has received in writing the relevant
information regarding the fear
determination process. The officer shall
also determine that the alien has an
understanding of the fear determination
process.
*
*
*
*
*
(5) If the alien is unable to proceed
effectively in English, and if the asylum
officer is unable to proceed competently
in a language the alien speaks and
understands, the asylum officer shall
arrange for the assistance of an
interpreter in conducting the interview.
The interpreter must be at least 18 years
of age and may not be the alien’s
attorney or representative of record, a
witness testifying on the alien’s behalf,
a representative or employee of the
alien’s country of nationality, or, if the
alien is stateless, the alien’s country of
last habitual residence.
(6) The asylum officer shall create a
summary of the material facts as stated
by the alien. At the conclusion of the
interview, the officer shall review the
summary with the alien and provide the
alien with an opportunity to correct any
errors therein.
(e) Procedures for determining
credible fear of persecution, reasonable
possibility of persecution, and
reasonable possibility of torture.
(1) An alien establishes a credible fear
of persecution if there is a significant
possibility the alien can establish
eligibility for asylum under section 208
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of the Act. ‘‘Significant possibility’’
means a substantial and realistic
possibility of succeeding. When making
such a determination, the asylum officer
shall take into account:
(i) The credibility of the statements
made by the alien in support of the
alien’s claim;
(ii) Such other facts as are known to
the officer, including whether the alien
could avoid any future harm by
relocating to another part of his or her
country, if under all the circumstances
it would be reasonable to expect the
alien to do so; and
(iii) The applicability of any bars to
being able to apply for asylum or to
eligibility for asylum set forth at section
208(a)(2)(B)–(C) and (b)(2) of the Act,
including any bars established by
regulation under section 208(b)(2)(C) of
the Act.
(2) An alien establishes a reasonable
possibility of persecution if there is a
reasonable possibility that the alien
would be persecuted on account of his
or her race, religion, nationality,
membership in a particular social group,
or political opinion in the country of
removal. When making such
determination, the officer will take into
account:
(i) The credibility of the statements
made by the alien in support of the
alien’s claim;
(ii) Such other facts as are known to
the officer, including whether the alien
could avoid a future threat to his or her
life or freedom by relocating to another
part of the proposed country of removal
and, under all circumstances, it would
be reasonable to expect the applicant to
do so; and
(iii) The applicability of any bars at
section 241(b)(3)(B) of the Act.
(3) An alien establishes a reasonable
possibility of torture if there is a
reasonable possibility that the alien
would be tortured in the country of
removal, consistent with the criteria in
8 CFR 208.16(c), 8 CFR 208.17, and 8
CFR 208.18. The alien must demonstrate
a reasonable possibility that he or she
will suffer severe pain or suffering in
the country of removal, and that the
feared harm would comport with the
other requirements of 8 CFR 208.18(a)(1)
through (8). When making such a
determination, the asylum officer shall
take into account:
(i) The credibility of the statements
made by alien in support of the alien’s
claim, and
(ii) Such other facts as are known to
the officer, including whether the alien
could relocate to a part of the country
of removal where he or she is not likely
to be tortured.
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(4) In all cases, the asylum officer will
create a written record of his or her
determination, including a summary of
the material facts as stated by the alien,
any additional facts relied on by the
officer, and the officer’s determination
of whether, in light of such facts, the
alien has established a credible fear of
persecution, reasonable possibility of
persecution, or reasonable possibility of
torture. In determining whether the
alien has a credible fear of persecution,
as defined in section 235(b)(1)(B)(v) of
the Act, or a reasonable possibility of
persecution or torture, the asylum
officer shall consider whether the
alien’s case presents novel or unique
issues that merit consideration in a full
hearing before an immigration judge.
(5)(i)(A) Except as provided in
paragraph (e)(5)(ii) or (iii) or paragraph
(e)(6) or (7) of this section, if an alien
would be able to establish a credible
fear of persecution but for the fact that
the alien is subject to one or more of the
mandatory bars to applying for asylum
or being eligible for asylum contained in
section 208(a)(2)(B)–(D) and (b)(2) of the
Act, including any bars established by
regulation under section 208(b)(2)(C) of
the Act, then the asylum officer will
enter a negative credible fear of
persecution determination with respect
to the alien’s eligibility for asylum.
(B) If an alien described in paragraph
(e)(5)(i)(A) of this section is able to
establish either a reasonable possibility
of persecution (including by
establishing that he or she is not subject
to one or more of the mandatory bars to
eligibility for withholding of removal
contained in section 241(b)(3)(B) of the
Act) or a reasonable possibility of
torture, then the asylum officer will
enter a positive reasonable possibility of
persecution or torture determination, as
applicable. The Department of
Homeland Security shall place the alien
in asylum-and-withholding-only
proceedings under 8 CFR 208.2(c)(1) for
full consideration of the alien’s claim
for withholding of removal under
section 241(b)(3) of the Act or
withholding or deferral of removal
under the regulations issued pursuant to
the implementing legislation for the
Convention Against Torture.
(C) If an alien described in paragraph
(e)(5)(i)(A) of this section fails to
establish either a reasonable possibility
of persecution (including by failing to
establish that he or she is not subject to
one or more of the mandatory bars to
eligibility for withholding of removal
contained in section 241(b)(3)(B) of the
Act) or a reasonable possibility of
torture, the asylum officer will provide
the alien with a written notice of
decision, which will be subject to
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immigration judge review consistent
with paragraph (g) of this section,
except that the immigration judge will
review the fear findings under the
reasonable possibility standard instead
of the credible fear of persecution
standard described in paragraph (g) of
this section and in 8 CFR 1208.30(g).
(ii) If the alien is found to be an alien
described in 8 CFR 208.13(c)(3), then
the asylum officer shall enter a negative
credible fear determination with respect
to the alien’s application for asylum.
The Department shall nonetheless place
the alien in asylum-and-withholdingonly proceedings under 8 CFR
208.2(c)(1) for full consideration of the
alien’s claim for withholding of removal
under section 241(b)(3) of the Act, or for
withholding or deferral of removal
under the regulations issued pursuant to
the implementing legislation for the
Convention Against Torture, if the alien
establishes, respectively, a reasonable
possibility of persecution or torture.
However, if an alien fails to establish,
during the interview with the asylum
officer, a reasonable possibility of either
persecution or torture, the asylum
officer will provide the alien with a
written notice of decision, which will be
subject to immigration judge review
consistent with paragraph (g) of this
section, except that the immigration
judge will review the fear of persecution
or torture findings under the reasonable
possibility standard instead of the
credible fear standard described in
paragraph (g) of this section and in 8
CFR 1208.30(g).
(iii) If the alien is found to be an alien
described in 8 CFR 208.13(c)(4), then
the asylum officer shall enter a negative
credible fear determination with respect
to the alien’s application for asylum.
The Department shall nonetheless place
the alien in asylum-and-withholdingonly proceedings under 8 CFR
208.2(c)(1) for full consideration of the
alien’s claim for withholding of removal
under section 241(b)(3) of the Act or
withholding of deferral of removal
under the regulations issued pursuant to
the implementing legislation for the
Convention Against Torture if the alien
establishes, respectively, a reasonable
possibility of persecution or torture.
However, if an alien fails to establish,
during the interview with the asylum
officer, a reasonable possibility of either
persecution or torture, the asylum
officer will provide the alien with a
written notice of decision, which will be
subject to immigration judge review
consistent with paragraph (g) of this
section, except that the immigration
judge will review the fear of persecution
or torture findings under the reasonable
possibility standard instead of the
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credible fear standard described in
paragraph (g) of this section and in 8
CFR 1208.30(g).
(6) Prior to any determination
concerning whether an alien arriving in
the United States at a U.S.-Canada land
border port-of-entry or in transit through
the U.S. during removal by Canada has
a credible fear of persecution,
reasonable possibility of persecution, or
reasonable possibility of torture, the
asylum officer shall conduct a threshold
screening interview to determine
whether such an alien is ineligible to
apply for asylum pursuant to section
208(a)(2)(A) of the Act and subject to
removal to Canada by operation of the
Agreement Between the Government of
the United States and the Government
of Canada For Cooperation in the
Examination of Refugee Status Claims
from Nationals of Third Countries
(‘‘Agreement’’). In conducting this
threshold screening interview, the
asylum officer shall apply all relevant
interview procedures outlined in
paragraph (d) of this section, provided,
however, that paragraph (d)(2) of this
section shall not apply to aliens
described in this paragraph (e)(6). The
asylum officer shall advise the alien of
the Agreement’s exceptions and
question the alien as to applicability of
any of these exceptions to the alien’s
case.
*
*
*
*
*
(ii) If the alien establishes by a
preponderance of the evidence that he
or she qualifies for an exception under
the terms of the Agreement, the asylum
officer shall make a written notation of
the basis of the exception, and then
proceed immediately to a determination
concerning whether the alien has a
credible fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture under paragraph
(d) of this section.
(iii) An alien qualifies for an
exception to the Agreement if the alien
is not being removed from Canada in
transit through the United States and:
*
*
*
*
*
(iv) As used in paragraphs
(e)(6)(iii)(B), (C), and (D) of this section
only, ‘‘legal guardian’’ means a person
currently vested with legal custody of
such an alien or vested with legal
authority to act on the alien’s behalf,
provided that such an alien is both
unmarried and less than 18 years of age,
and provided further that any dispute
with respect to whether an individual is
a legal guardian will be resolved on the
basis of U.S. law.
(7) When an immigration officer has
made an initial determination that an
alien, other than an alien described in
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paragraph (e)(6) of this section and
regardless of whether the alien is
arriving at a port of entry, appears to be
subject to the terms of an agreement
authorized by section 208(a)(2)(A) of the
Act, and seeks the alien’s removal
consistent with that provision, prior to
any determination concerning whether
the alien has a credible fear of
persecution, reasonable possibility of
persecution, or a reasonable possibility
of torture, the asylum officer shall
conduct a threshold screening interview
to determine whether the alien is
ineligible to apply for asylum in the
United States and is subject to removal
to a country (‘‘receiving country’’) that
is a signatory to the applicable
agreement authorized by section
208(a)(2)(A) of the Act, other than the
U.S.-Canada Agreement effectuated in
2004. * * *
*
*
*
*
*
(ii) If the alien establishes by a
preponderance of the evidence that he
or she qualifies for an exception under
the terms of the applicable agreement,
or would more likely than not be
persecuted on account of his or her race,
religion, nationality, membership in a
particular social group, or tortured, in
the receiving country, the asylum officer
shall make a written notation to that
effect, and may then proceed to
determine whether any other agreement
is applicable to the alien under the
procedures set forth in this paragraph
(e)(7). If the alien establishes by a
preponderance of the evidence that he
or she qualifies for an exception under
the terms of each of the applicable
agreements, or would more likely than
not be persecuted on account of his or
her race, religion, nationality,
membership in a particular social group,
or tortured, in each of the prospective
receiving countries, the asylum officer
shall make a written notation to that
effect, and then proceed immediately to
a determination concerning whether the
alien has a credible fear of persecution,
reasonable possibility of persecution, or
a reasonable possibility of torture, under
paragraph (d) of this section.
*
*
*
*
*
(f) Procedures for a positive fear
determination. If, pursuant to paragraph
(e) of this section, an alien stowaway or
an alien subject to expedited removal
establishes either a credible fear of
persecution, reasonable possibility of
persecution, or a reasonable possibility
of torture:
(1) DHS shall issue a Notice of
Referral to Immigration Judge for
asylum-and-withholding-only
proceedings under 8 CFR 208.2(c)(1).
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(2) Parole of the alien may be
considered only in accordance with
section 212(d)(5) of the Act and 8 CFR
212.5 of this chapter.
(g) Procedures for a negative fear
determination. (1) If, pursuant to
paragraphs (e) and (f) of this section, an
alien stowaway or an alien subject to
expedited removal does not establish a
credible fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture, DHS shall provide
the alien with a written notice of
decision and inquire whether the alien
wishes to have an immigration judge
review the negative determination, in
accordance with section
235(b)(1)(B)(iii)(III) of the Act and this
§ 208.30. The alien must indicate
whether he or she desires such review
on a Record of Negative Fear Finding
and Request for Review by Immigration
Judge. If the alien refuses to make an
indication, DHS shall consider such a
response as a decision to decline
review.
(i) If the alien requests such review,
DHS shall arrange for detention of the
alien and serve him or her with a Notice
of Referral to Immigration Judge, for
review of the negative fear
determination in accordance with
paragraph (g)(2) of this section.
(ii) If the alien is not a stowaway and
does not request a review by an
immigration judge, DHS shall order the
alien removed with a Notice and Order
of Expedited Removal, after review by a
supervisory officer.
(iii) If the alien is a stowaway and the
alien does not request a review by an
immigration judge, DHS shall complete
removal proceedings in accordance with
section 235(a)(2) of the Act. (2) Review
by immigration judge of a negative fear
determination.
(i) Immigration judges shall review
negative fear determinations as
provided in 8 CFR 1208.30(g). DHS,
however, may reconsider a negative
credible fear finding that has been
concurred upon by an immigration
judge after providing notice of its
reconsideration to the immigration
judge.
(ii) DHS shall provide the record of
any negative fear determinations being
reviewed, including copies of the Notice
of Referral to Immigration Judge, the
asylum officer’s notes, the summary of
the material facts, and other materials
upon which the determination was
based, to the immigration judge with the
negative fear determination.
13. Amend § 208.31 by revising
paragraphs (f) and (g) to read as follows:

■

PO 00000

Frm 00120

Fmt 4701

Sfmt 4700

§ 208.31 Reasonable fear of persecution or
torture determinations involving aliens
ordered removed under section 238(b) of
the Act and aliens whose removal is
reinstated under section 241(a)(5) of the
Act.

*

*
*
*
*
(f) Removal of aliens with no
reasonable fear of persecution or
torture. If the asylum officer determines
that the alien has not established a
reasonable fear of persecution or torture,
the asylum officer shall inform the alien
in writing of the decision and shall
inquire whether the alien wishes to
have an immigration judge review the
negative decision, using the Record of
Negative Reasonable Fear Finding and
Request for Review by Immigration
Judge, on which the alien must indicate
whether he or she desires such review.
If the alien refuses to make an
indication, DHS shall consider such a
response as a decision to decline
review.
(g) Review by immigration judge. The
asylum officer’s negative decision
regarding reasonable fear shall be
subject to review by an immigration
judge upon the alien’s request. If the
alien requests such review, the asylum
officer shall serve him or her with a
Notice of Referral to Immigration Judge.
The record of determination, including
copies of the Notice of Referral to
Immigration Judge, the asylum officer’s
notes, the summary of the material facts,
and other materials upon which the
determination was based shall be
provided to the immigration judge with
the negative determination. In the
absence of exceptional circumstances,
such review shall be conducted by the
immigration judge within 10 days of the
filing of the Notice of Referral to
Immigration Judge with the immigration
court. Upon review of the asylum
officer’s negative reasonable fear
determination:
(1) If the immigration judge concurs
with the asylum officer’s determination
that the alien does not have a reasonable
fear of persecution or torture, the case
shall be returned to DHS for removal of
the alien. No appeal shall lie from the
immigration judge’s decision.
(2) If the immigration judge finds that
the alien has a reasonable fear of
persecution or torture, the alien may
submit an Application for Asylum and
for Withholding of Removal.
(i) The immigration judge shall
consider only the alien’s application for
withholding of removal under 8 CFR
1208.16 and shall determine whether
the alien’s removal to the country of
removal must be withheld or deferred.
(ii) Appeal of the immigration judge’s
decision whether removal must be

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 128 of 965
Federal Register / Vol. 85, No. 239 / Friday, December 11, 2020 / Rules and Regulations
withheld or deferred lies with the Board
of Immigration Appeals. If the alien or
DHS appeals the immigration judge’s
decision, the Board shall review only
the immigration judge’s decision
regarding the alien’s eligibility for
withholding or deferral of removal
under 8 CFR 1208.16.

DEPARTMENT OF JUSTICE

PART 235—INSPECTION OF PERSONS
APPLYING FOR ADMISSION

■

14. The authority citation for part 235
continues to read as follows:

■

Authority: 8 U.S.C. 1101 and note, 1103,
1183, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 CFR, 2003 Comp., p. 278), 1201, 1224,
1225, 1226, 1228, 1365a note, 1365b, 1379,
1731–32; Title VII of Public Law 110–229; 8
U.S.C. 1185 note (section 7209 of Public Law
108–458); Public Law 112–54.

15. Amend § 235.6 by revising
paragraphs (a)(1)(ii) and (a)(2)(i) and (iii)
and adding paragraph (c) to read as
follows:

■

jbell on DSKJLSW7X2PROD with RULES2

§ 235.6

Referral to immigration judge.

(a) * * *
(1) * * *
(ii) If an immigration officer verifies
that an alien subject to expedited
removal under section 235(b)(1) of the
Act has been admitted as a lawful
permanent resident or refugee, or
granted asylum, or, upon review
pursuant to § 235.3(b)(5)(iv) of chapter I,
an immigration judge determines that
the alien was once so admitted or
granted asylum, provided that such
status has not been terminated by final
administrative action, and the DHS
initiates removal proceedings against
the alien under section 240 of the Act.
*
*
*
*
*
(2) * * *
(i) If an asylum officer determines that
the alien does not have a credible fear
of persecution, reasonable possibility of
persecution, or reasonable possibility of
torture, and the alien requests a review
of that determination by an immigration
judge; or
*
*
*
*
*
(iii) If an immigration officer refers an
applicant in accordance with the
provisions of 8 CFR 208.30 or 8 CFR
208.31.
*
*
*
*
*
(c) The provisions of part 235 are
separate and severable from one
another. In the event that any provision
in part 235 is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
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Accordingly, for the reasons set forth
in the preamble, 8 CFR parts 1003, 1208,
1212, 1235, and 1244 are amended as
follows:
PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW
16. The authority citation for part
1003 continues to read as follows:

Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 of 1950; 3 CFR, 1949–1953 Comp., p. 1002;
section 203 of Public Law 105–100, 111 Stat.
2196–200; sections 1506 and 1510 of Public
Law 106–386, 114 Stat. 1527–29, 1531–32;
section 1505 of Public Law 106–554, 114
Stat. 2763A–326 to–328.

17. Amend § 1003.1 by revising
paragraph (b)(9) to read as follows:

■

§ 1003.1 Organization, jurisdiction, and
powers of the Board of Immigration
Appeals.

*

*
*
*
*
(b) * * *
(9) Decisions of Immigration Judges in
asylum proceedings pursuant to
§ 1208.2(b) and (c) of this chapter.
*
*
*
*
*
■ 18. Amend § 1003.42 by revising the
section heading and paragraphs (a), (b),
(d) through (g), (h)(1), and the last
sentence in paragraph (h)(3) and adding
paragraph (i) to read as follows:
§ 1003.42 Review of credible fear of
persecution, reasonable possibility of
persecution, and reasonable possibility of
torture determinations.

(a) Referral. Jurisdiction for an
immigration judge to review a negative
fear determination by an asylum officer
pursuant to section 235(b)(1)(B) of the
Act shall commence with the filing by
DHS of the Notice of Referral to
Immigration Judge. DHS shall also file
with the notice of referral a copy of the
written record of determination as
defined in section 235(b)(1)(B)(iii)(II) of
the Act, including a copy of the alien’s
written request for review, if any.
(b) Record of proceeding. The
Immigration Court shall create a Record
of Proceeding for a review of a negative
fear determination. This record shall not
be merged with any later proceeding
involving the same alien.
*
*
*
*
*
(d) Standard of review. (1) The
immigration judge shall make a de novo
determination as to whether there is a
significant possibility, taking into
account the credibility of the statements
made by the alien in support of the
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alien’s claim, whether the alien is
subject to any mandatory bars to
applying for asylum or being eligible for
asylum under section 208(a)(2)(B)–(D)
and (b)(2) of the Act, including any bars
established by regulation under section
208(b)(2)(C) of the Act, and such other
facts as are known to the immigration
judge, that the alien could establish his
or her ability to apply for or be granted
asylum under section 208 of the Act.
The immigration judge shall make a de
novo determination as to whether there
is a reasonable possibility, taking into
account the credibility of the statements
made by the alien in support of the
alien’s claim, whether the alien is
subject to any mandatory bars to
eligibility for withholding of removal
under section 241(b)(3)(B) of the Act,
and such other facts as are known to the
immigration judge, that the alien would
be persecuted on account of his or her
race, religion, nationality, membership
in a particular social group, or political
opinion in the country of removal,
consistent with the criteria in 8 CFR
1208.16(b). The immigration judge shall
also make a de novo determination as to
whether there is a reasonable
possibility, taking into account the
credibility of the statements made by
the alien in support of the alien’s claim
and such other facts as are known to the
immigration judge, that the alien would
be tortured in the country of removal,
consistent with the criteria in 8 CFR
1208.16(c), 8 CFR 1208.17, and 8 CFR
1208.18.
(2) If the alien is determined to be an
alien described in 8 CFR208.13(c)(3) or
8 CFR 1208.13(c)(3) and is determined
to lack a reasonable possibility of
persecution or torture under 8 CFR
208.30(e)(5)(ii), the Immigration Judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(3) or 8 CFR
1208.13(c)(3) prior to any further review
of the asylum officer’s negative fear
determination.
(3) If the alien is determined to be an
alien described in 8 CFR 208.13(c)(4) or
8 CFR 1208.13(c)(4) and is determined
to lack a reasonable possibility of
persecution or torture under 8 CFR
208.30(e)(5)(iii), the immigration judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(4) or 8 CFR
1208.13(c)(4) prior to any further review
of the asylum officer’s negative fear
determination.
(e) Timing. The immigration judge
shall conclude the review to the
maximum extent practicable within 24
hours, but in no case later than 7 days
after the date the supervisory asylum
officer has approved the asylum officer’s
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negative credible fear determination
issued on the Record of Negative
Credible Fear Finding and Request for
Review.
(f) Decision. (1) The decision of the
immigration judge shall be rendered in
accordance with the provisions of 8 CFR
1208.30(g)(2). In reviewing the negative
fear determination by DHS, the
immigration judge shall apply relevant
precedent issued by the Board of
Immigration Appeals, the Attorney
General, the Federal circuit court of
appeals having jurisdiction over the
immigration court where the Request for
Review is filed, and the Supreme Court.
(2) No appeal shall lie from a review
of a negative fear determination made
by an Immigration Judge, but the
Attorney General, in the Attorney
General’s sole and unreviewable
discretion, may direct that the
Immigration Judge refer a case for the
Attorney General’s review following the
Immigration Judge’s review of a negative
fear determination.
(3) In any case the Attorney General
decides, the Attorney General’s decision
shall be stated in writing and shall be
transmitted to the Board for transmittal
and service as provided in 8 CFR
1003.1(f). Such decision by the Attorney
General may be designated as precedent
as provided in 8 CFR 1003.1(g).
(g) Custody. An immigration judge
shall have no authority to review an
alien’s custody status in the course of a
review of a negative fear determination
made by DHS.
(h) * * *
(1) Arriving alien. An immigration
judge has no jurisdiction to review a
determination by an asylum officer that
an arriving alien is not eligible to apply
for asylum pursuant to the 2002 U.S.Canada Agreement formed under
section 208(a)(2)(A) of the Act and
should be returned to Canada to pursue
his or her claims for asylum or other
protection under the laws of Canada.
See 8 CFR 208.30(e)(6). However, in any
case where an asylum officer has found
that an arriving alien qualifies for an
exception to that Agreement, an
immigration judge does have
jurisdiction to review a negative fear
finding made thereafter by the asylum
officer as provided in this section.
*
*
*
*
*
(3) * * * However, if the asylum
officer has determined that the alien
may not or should not be removed to a
third country under section 208(a)(2)(A)
of the Act and subsequently makes a
negative fear determination, an
immigration judge has jurisdiction to
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review the negative fear finding as
provided in this section.
*
*
*
*
*
(i) Severability. The provisions of part
1003 are separate and severable from
one another. In the event that any
provision in part 1003 is stayed,
enjoined, not implemented, or
otherwise held invalid, the remaining
provisions shall nevertheless be
implemented as an independent rule
and continue in effect.
PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL
19. The authority citation for part
1208 continues to read as follows:

■

Authority: 8 U.S.C. 1101, 1103, 1158,
1226, 1252, 1282; Title VII of Public Law
110–229.

20. Amend § 1208.1 by adding
paragraphs (c) through (g) to read as
follows:

■

§ 1208.1

General.

*

*
*
*
*
(c) Particular social group. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, a particular social group is one that
is based on an immutable or
fundamental characteristic, is defined
with particularity, and is recognized as
socially distinct in the society at
question. Such a particular social group
cannot be defined exclusively by the
alleged persecutory acts or harm and
must also have existed independently of
the alleged persecutory acts or harm that
forms the basis of the claim. The
Attorney General, in general, will not
favorably adjudicate claims of aliens
who claim a fear of persecution on
account of membership in a particular
social group consisting of or defined by
the following circumstances: past or
present criminal activity or association
(including gang membership); presence
in a country with generalized violence
or a high crime rate; being the subject
of a recruitment effort by criminal,
terrorist, or persecutory groups; the
targeting of the applicant for criminal
activity for financial gain based on
perceptions of wealth or affluence;
interpersonal disputes of which
governmental authorities were unaware
or uninvolved; private criminal acts of
which governmental authorities were
unaware or uninvolved; past or present
terrorist activity or association; past or
present persecutory activity or
association; or, status as an alien
returning from the United States. This
list is nonexhaustive, and the substance
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of the alleged particular social group,
rather than the precise form of its
delineation, shall be considered in
determining whether the group falls
within one of the categories on the list.
No alien shall be found to be a refugee
or have it decided that the alien’s life or
freedom would be threatened based on
membership in a particular social group
in any case unless that person first
articulates on the record, or provides a
basis on the record for determining, the
definition and boundaries of the alleged
particular social group. A failure to
define, or provide a basis for defining,
a formulation of a particular social
group before an immigration judge shall
waive any such claim for all purposes
under the Act, including on appeal. Any
waived claim on this basis shall not
serve as the basis for any motion to
reopen or reconsider for any reason,
including a claim of ineffective
assistance of counsel unless the alien
complies with the procedural
requirements for such a motion and
demonstrates that counsel’s failure to
define, or provide a basis for defining,
a formulation of a particular social
group was both not a strategic choice
and constituted egregious conduct.
(d) Political opinion. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act, a
political opinion is one expressed by or
imputed to an applicant in which the
applicant possesses an ideal or
conviction in support of the furtherance
of a discrete cause related to political
control of a State or a unit thereof. The
Attorney General, in general, will not
favorably adjudicate claims of aliens
who claim a fear of persecution on
account of a political opinion defined
solely by generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
cause against such organizations related
to efforts by the State to control such
organizations or behavior that is
antithetical to or otherwise opposes the
ruling legal entity of the State or a legal
sub-unit of the State. A person who has
been forced to abort a pregnancy or to
undergo involuntary sterilization, or
who has been persecuted for failure or
refusal to undergo such a procedure or
for other resistance to a coercive
population control program, shall be
deemed to have been persecuted on
account of political opinion, and a
person who has a well-founded fear that
he or she will be forced to undergo such
a procedure or subject to persecution for
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such failure, refusal, or resistance shall
be deemed to have a well-founded fear
of persecution on account of political
opinion.
(e) Persecution. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act,
persecution requires an intent to target
a belief or characteristic, a severe level
of harm, and the infliction of a severe
level of harm by the government of a
country or by persons or an organization
that the government was unable or
unwilling to control. For purposes of
evaluating the severity of the level of
harm, persecution is an extreme concept
involving a severe level of harm that
includes actions so severe that they
constitute an exigent threat. Persecution
does not encompass the generalized
harm that arises out of civil, criminal, or
military strife in a country, nor does it
encompass all treatment that the United
States regards as unfair, offensive,
unjust, or even unlawful or
unconstitutional. It does not include
intermittent harassment, including brief
detentions; threats with no actual effort
to carry out the threats, except that
particularized threats of a severe harm
of immediate and menacing nature
made by an identified entity may
constitute persecution; or, non-severe
economic harm or property damage,
though this list is nonexhaustive. The
existence of government laws or policies
that are unenforced or infrequently
enforced do not, by themselves,
constitute persecution, unless there is
credible evidence that those laws or
policies have been or would be applied
to an applicant personally.
(f) Nexus. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act, the
Attorney General, in general, will not
favorably adjudicate the claims of aliens
who claim persecution based on the
following list of nonexhaustive
circumstances:
(1) Interpersonal animus or
retribution;
(2) Interpersonal animus in which the
alleged persecutor has not targeted, or
manifested an animus against, other
members of an alleged particular social
group in addition to the member who
has raised the claim at issue;
(3) Generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
discrete cause against such
organizations related to control of a
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State or expressive behavior that is
antithetical to the State or a legal unit
of the State;
(4) Resistance to recruitment or
coercion by guerilla, criminal, gang,
terrorist or other non-state
organizations;
(5) The targeting of the applicant for
criminal activity for financial gain based
on wealth or affluence or perceptions of
wealth or affluence;
(6) Criminal activity;
(7) Perceived, past or present, gang
affiliation; or,
(8) Gender.
(g) Evidence based on stereotypes. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, evidence offered in support of such
an application which promotes cultural
stereotypes about a country, its
inhabitants, or an alleged persecutor,
including stereotypes based on race,
religion, nationality, or gender, shall not
be admissible in adjudicating that
application, provided that nothing in
this paragraph shall be construed as
prohibiting the submission of evidence
that an alleged persecutor holds
stereotypical views of the applicant.
■ 21. Amend § 1208.2 by adding
paragraph (c)(1)(ix) to read as follows:
§ 1208.2

Jurisdiction.

*

*
*
*
*
(c) * * *
(1) * * *
(ix) An alien found to have a credible
fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture in accordance with
§ 208.30, § 1003.42, or § 1208.30.
*
*
*
*
*
■ 22. Amend § 1208.5 by revising the
first sentence of paragraph (a) to read as
follows:
§ 1208.5 Special duties toward aliens in
custody of DHS.

(a) General. When an alien in the
custody of DHS requests asylum or
withholding of removal, or expresses a
fear of persecution or harm upon return
to his or her country of origin or to
agents thereof, DHS shall make available
the appropriate application forms and
shall provide the applicant with the
information required by section
208(d)(4) of the Act, including in the
case of an alien who is in custody with
a positive credible fear determination
under 8 CFR 208.30 or a reasonable fear
determination pursuant to 8 CFR
208.31, and except in the case of an
alien who is in custody pending a
credible fear determination under 8 CFR
208.30 or a reasonable fear
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determination pursuant to 8 CFR
208.31. * * *
*
*
*
*
*
■ 23. Amend § 1208.6 by revising
paragraphs (a) and (b) and adding
paragraphs (d) and (e) to read as follows:
§ 1208.6

Disclosure to third parties.

(a) Information contained in or
pertaining to any application for refugee
admission, asylum, withholding of
removal under section 241(b)(3) of the
Act, or protection under regulations
issued pursuant to the Convention
Against Torture’s implementing
legislation, records pertaining to any
credible fear determination conducted
pursuant to § 208.30, and records
pertaining to any reasonable fear
determination conducted pursuant to
§ 208.31, shall not be disclosed without
the written consent of the applicant,
except as permitted by this section or at
the discretion of the Attorney General.
(b) The confidentiality of other
records kept by DHS and the Executive
Office for Immigration Review that
indicate that a specific alien has applied
for refugee admission, asylum,
withholding of removal under section
241(b)(3) of the Act, or protection under
regulations issued pursuant to the
Convention Against Torture’s
implementing legislation, or has
received a credible fear or reasonable
fear interview, or received a credible
fear or reasonable fear review shall also
be protected from disclosure, except as
permitted in this section. DHS will
coordinate with the Department of State
to ensure that the confidentiality of
those records is maintained if they are
transmitted to Department of State
offices in other countries.
*
*
*
*
*
(d)(1) Any information contained in
an application for refugee admission,
asylum, withholding of removal under
section 241(b)(3) the Act, or protection
under regulations issued pursuant to the
Convention Against Torture’s
implementing legislation, any relevant
and applicable information supporting
that application, any information
regarding an alien who has filed such an
application, and any relevant and
applicable information regarding an
alien who has been the subject of a
reasonable fear or credible fear
determination may be disclosed:
(i) As part of an investigation or
adjudication of the merits of that
application or of any other application
under the immigration laws;
(ii) As part of any State or Federal
criminal investigation, proceeding, or
prosecution;
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(iii) Pursuant to any State or Federal
mandatory reporting requirement;
(iv) To deter, prevent, or ameliorate
the effects of child abuse;
(v) As part of any proceeding arising
under the immigration laws, including
proceedings arising under the Act; and
(vi) As part of the Government’s
defense of any legal action relating to
the alien’s immigration or custody
status, including petitions for review
filed in accordance with 8 U.S.C. 1252.
(2) If information may be disclosed
under paragraph (d)(1) of this section,
the disclosure provisions in paragraphs
(a), (b), and (c) of this section shall not
apply.
(e) Nothing in this section shall be
construed as prohibiting the disclosure
of information contained in an
application for refugee admission,
asylum, withholding of removal under
section 241(b)(3)(B) of the Act, or
protection under the regulations issued
pursuant to the Convention Against
Torture’s implementing legislation, any
relevant and applicable information
supporting that application, information
regarding an alien who has filed such an
application, or information regarding an
alien who has been the subject of a
reasonable fear or credible fear
determination:
(1) Among employees of the
Department of Justice, the Department
of Homeland Security, the Department
of State, the Department of Health and
Human Services, the Department of
Labor, or a U.S. national security agency
having a need to examine the
information for an official purpose; or
(2) Where a United States government
employee or contractor has a good faith
and reasonable belief that disclosure is
necessary to prevent the commission of
a crime, the furtherance of an ongoing
crime, or to ameliorate the effects of a
crime.
■ 24. Section 1208.13 is amended by
revising paragraphs (b)(3) introductory
text and (b)(3)(ii) and adding paragraphs
(b)(3)(iii) and (iv), (d), and (e) to read as
follows:
§ 1208.13

Establishing asylum eligibility.

jbell on DSKJLSW7X2PROD with RULES2

*

*
*
*
*
(b) * * *
(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs
(b)(1)(i) and (ii) and (b)(2) of this
section, adjudicators should consider
the totality of the relevant
circumstances regarding an applicant’s
prospects for relocation, including the
size of the country of nationality or last
habitual residence, the geographic locus
of the alleged persecution, the size,
numerosity, and reach of the alleged
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persecutor, and the applicant’s
demonstrated ability to relocate to the
United States in order to apply for
asylum.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless the Department of
Homeland Security establishes by a
preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (iii) of
this section, persecutors who are private
actors—including persecutors who are
gang members, officials acting outside
their official capacity, family members
who are not themselves government
officials, or neighbors who are not
themselves government officials—shall
not be considered to be persecutors who
are the government or governmentsponsored absent evidence that the
government sponsored the persecution.
*
*
*
*
*
(d) Discretion. Factors that fall short
of grounds of mandatory denial of an
asylum application may constitute
discretionary considerations.
(1) The following are significant
adverse discretionary factors that a
decision-maker shall consider, if
applicable, in determining whether an
alien merits a grant of asylum in the
exercise of discretion:
(i) An alien’s unlawful entry or
unlawful attempted entry into the
United States unless such entry or
attempted entry was made in immediate
flight from persecution in a contiguous
country or unless such entry or
attempted entry was made by an alien
under the age of 18 at the time the entry
or attempted entry was made;
(ii) The failure of an alien to apply for
protection from persecution or torture in
at least one country outside the alien’s
country of citizenship, nationality, or
last lawful habitual residence through
which the alien transited before entering
the United States unless:
(A) The alien received a final
judgment denying the alien protection
in such country;
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(B) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(C) Such country or countries were, at
the time of the transit, not parties to the
1951 Convention relating to the Status
of Refugees, the 1967 Protocol relating
to the Status of Refugees, or the
Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment; and
(iii) An alien’s use of fraudulent
documents to enter the United States,
unless the alien arrived in the United
States by air, sea, or land directly from
the applicant’s home country without
transiting through any other country.
(2)(i) The Attorney General, except as
provided in paragraph (d)(2)(ii) of this
section, will not favorably exercise
discretion under section 208 of the Act
for an alien who:
(A) Immediately prior to his arrival in
the United States or en route to the
United States from the alien’s country of
citizenship, nationality, or last lawful
habitual residence, spent more than 14
days in any one country unless:
(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in such country
and the alien received a final judgment
denying the alien protection in such
country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) Such country was, at the time of
the transit, not a party to the 1951
Convention relating to the Status of
Refugees the 1967 Protocol relating to
the Status of Refugees, or the
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment;
(B) Transits through more than one
country between his country of
citizenship, nationality, or last habitual
residence and the United States unless:
(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in at least one
such country and the alien received a
final judgment denying the alien
protection in such country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) All such countries through which
the alien transited en route to the
United States were, at the time of the
transit, not parties to the 1951
Convention relating to the Status of
Refugees, the 1967 Protocol relating to
the Status of Refugees, or the
Convention against Torture and Other
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Cruel, Inhuman or Degrading Treatment
or Punishment;
(C) Would otherwise be subject to
§ 1208.13(c) but for the reversal, vacatur,
expungement, or modification of a
conviction or sentence unless the alien
was found not guilty;
(D) Accrued more than one year of
unlawful presence in the United States,
as defined in sections 212(a)(9)(B)(ii)
and (iii) of the Act, prior to filing an
application for asylum;
(E) At the time the asylum application
is filed with the immigration court or is
referred from DHS has:
(1) Failed to timely file (or timely file
a request for an extension of time to file)
any required Federal, State, or local
income tax returns;
(2) Failed to satisfy any outstanding
Federal, State, or local tax obligations;
or
(3) Has income that would result in
tax liability under section 1 of the
Internal Revenue Code of 1986 and that
was not reported to the Internal
Revenue Service;
(F) Has had two or more prior asylum
applications denied for any reason;
(G) Has withdrawn a prior asylum
application with prejudice or been
found to have abandoned a prior asylum
application;
(H) Failed to attend an interview
regarding his or her asylum application
with DHS, unless the alien shows by a
preponderance of the evidence that:
(1) Exceptional circumstances
prevented the alien from attending the
interview; or
(2) The interview notice was not
mailed to the last address provided by
the alien or the alien’s representative
and neither the alien nor the alien’s
representative received notice of the
interview; or
(I) Was subject to a final order of
removal, deportation, or exclusion and
did not file a motion to reopen to seek
asylum based on changed country
conditions within one year of the
changes in country conditions.
(ii) Where one or more of the adverse
discretionary factors set forth in
paragraph (d)(2)(i) of this section are
present, the Attorney General, in
extraordinary circumstances, such as
those involving national security or
foreign policy considerations, or cases
in which an alien, by clear and
convincing evidence, demonstrates that
the denial of the application for asylum
would result in exceptional and
extremely unusual hardship to the alien,
may favorably exercise discretion under
section 208 of the Act, notwithstanding
the applicability of paragraph (d)(2)(i).
Depending on the gravity of the
circumstances underlying the
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application of paragraph (d)(2)(i), a
showing of extraordinary circumstances
might still be insufficient to warrant a
favorable exercise of discretion under
section 208 of the Act.
(e) Prima facie eligibility. (1)
Notwithstanding any other provision of
this part, upon oral or written motion by
the Department of Homeland Security,
an immigration judge shall, if warranted
by the record, pretermit and deny any
application for asylum, withholding of
removal under section 241(b)(3) of the
Act, or protection under the regulations
issued pursuant to the Convention
Against Torture’s implementing
legislation if the alien has not
established a prima facie claim for relief
or protection under applicable law. An
immigration judge need not conduct a
hearing prior to pretermitting and
denying an application under this
paragraph (e)(1) but must consider any
response to the motion before making a
decision.
(2) Notwithstanding any other
provision of this part, upon his or her
own authority, an immigration judge
shall, if warranted by the record,
pretermit and deny any application for
asylum, withholding of removal under
section 241(b)(3) of the Act, or
protection under the regulations issued
pursuant to the Convention Against
Torture’s implementing legislation if the
alien has not established a prima facie
claim for relief or protection under
applicable law, provided that the
immigration judge shall give the parties
at least 10 days’ notice prior to entering
such an order. An immigration judge
need not conduct a hearing prior to
pretermitting and denying an
application under this paragraph (e)(2)
but must consider any filings by the
parties within the 10-day period before
making a decision.
§ 1208.14

[Amended]

25. Amend § 1208.14 by
a. Removing the words ‘‘§ 1235.3(b) of
this chapter’’ in paragraphs (c)(4)(ii)
introductory text and (c)(4)(ii)(A) and
adding in their place the words
‘‘§ 235.3(b) of chapter I’’; and
■ b. Removing the citations ‘‘§ 1208.30’’
and ‘‘§ 1208.30(b)’’ in paragraph
(c)(4)(ii)(A) and adding in their place
the words ‘‘§ 208.30 of chapter I’’.
■ 26. Revise § 1208.15 to read as
follows:
■
■

§ 1208.15

Definition of ‘‘firm resettlement.’’

(a) An alien is considered to be firmly
resettled if, after the events giving rise
to the alien’s asylum claim:
(1) The alien resided in a country
through which the alien transited prior

PO 00000

Frm 00125

Fmt 4701

Sfmt 4700

80397

to arriving in or entering the United
States and—
(i) Received or was eligible for any
permanent legal immigration status in
that country;
(ii) Resided in such a country with
any non-permanent but indefinitely
renewable legal immigration status
(including asylee, refugee, or similar
status but excluding status such as of a
tourist); or
(iii) Resided in such a country and
could have applied for and obtained any
non-permanent but indefinitely
renewable legal immigration status in
that country;
(2) The alien physically resided
voluntarily, and without continuing to
suffer persecution in any one country
for one year or more after departing his
country of nationality or last habitual
residence and prior to arrival in or entry
into the United States, provided that
time spent in Mexico by an alien who
is not a native or citizen of Mexico
solely as a direct result of being
returned to Mexico pursuant to section
235(b)(2)(C) of the Act or of being
subject to metering would not be
counted for purposes of this paragraph;
or
(3)(i) The alien is a citizen of a
country other than the one where the
alien alleges a fear of persecution and
the alien was present in that country
after departing his country of nationality
or last habitual residence and prior to
arrival in or entry into the United States,
or
(ii) the alien was a citizen of a country
other than the one where the alien
alleges a fear of persecution, the alien
was present in that country after
departing his country of nationality or
last habitual residence and prior to
arrival in or entry into the United States,
and the alien renounced that citizenship
after arriving in the United States.
(b) The provisions of 8 CFR 1240.8(d)
shall apply when the evidence of record
indicates that the firm resettlement bar
may apply. In such cases, the alien shall
bear the burden of proving the bar does
not apply. Either DHS or the
immigration judge may raise the issue of
the application of the firm resettlement
bar based on the evidence of record. The
firm resettlement of an alien’s parent(s)
shall be imputed to the alien if the
resettlement occurred before the alien
turned 18 and the alien resided with the
alien’s parents at the time of the firm
resettlement unless he or she could not
have derived any permanent legal
immigration status or any nonpermanent but indefinitely renewable
legal immigration status (including
asylee, refugee, or similar status but
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§ 1208.18 Implementation of the
Convention Against Torture.

excluding status such as of a tourist)
from the alien’s parent.
27. Amend § 1208.16 by revising
paragraphs (b)(3) introductory text and
(b)(3)(ii) and adding paragraphs
(b)(3)(iii) and (iv) to read as follows:

■

§ 1208.16 Withholding of removal under
section 241(b)(3)(B) of the Act and
withholding of removal under the
Convention Against Torture.
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*

*
*
*
*
(b) * * *
(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs (b)(1)
and (2) of this section, adjudicators
should consider the totality of the
relevant circumstances regarding an
applicant’s prospects for relocation,
including the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, reach, or
numerosity of the alleged persecutor,
and the applicant’s demonstrated ability
to relocate to the United States in order
to apply for withholding of removal.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless the DHS establishes
by a preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (iii) of
this section, persecutors who are private
actors, including persecutors who are
gang members, public official who are
not acting under color of law, or family
members who are not themselves
government officials or neighbors who
are not themselves government officials,
shall not be considered to be
persecutors who are the government or
government-sponsored absent evidence
that the government sponsored the
persecution.
*
*
*
*
*
28. Amend § 1208.18 by revising
paragraphs (a)(1) and (7) to read as
follows:

■
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29. Revise § 1208.20 to read as
follows:

■

(a) * * *
(1) Torture is defined as any act by
which severe pain or suffering, whether
physical or mental, is intentionally
inflicted on a person for such purposes
as obtaining from him or her or a third
person information or a confession,
punishing him or her for an act he or
she or a third person has committed or
is suspected of having committed,
intimidating or coercing him or her or
a third person, or for any reason based
on discrimination of any kind, when
such pain or suffering is inflicted by, or
at the instigation of, or with the consent
or acquiescence of, a public official
acting in an official capacity or other
person acting in an official capacity.
Pain or suffering inflicted by a public
official who is not acting under color of
law shall not constitute pain or suffering
inflicted by, or at the instigation of, or
with the consent or acquiescence of, a
public official acting in an official
capacity or other person acting in an
official capacity, although a different
public official acting in an official
capacity or other person acting in an
official capacity could instigate, consent
to, or acquiesce in the pain or suffering
inflicted by the public official who is
not acting under color of law.
*
*
*
*
*
(7) Acquiescence of a public official
requires that the public official, prior to
the activity constituting torture, have
awareness of such activity and
thereafter breach his or her legal
responsibility to intervene to prevent
such activity. Such awareness requires a
finding of either actual knowledge or
willful blindness. Willful blindness
means that the public official acting in
an official capacity or other person
acting in an official capacity was aware
of a high probability of activity
constituting torture and deliberately
avoided learning the truth; it is not
enough that such public official acting
in an official capacity or other person
acting in an official capacity was
mistaken, recklessly disregarded the
truth, or negligently failed to inquire. In
order for a public official to breach his
or her legal responsibility to intervene
to prevent activity constituting torture,
the official must have been charged with
preventing the activity as part of his or
her duties and have failed to intervene.
No person will be deemed to have
breached a legal responsibility to
intervene if such person is unable to
intervene, or if the person intervenes
but is unable to prevent the activity that
constitutes torture.
*
*
*
*
*
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§ 1208.20 Determining if an asylum
application is frivolous.

(a) For applications filed on or after
April 1, 1997, and before January 11,
2021, an applicant is subject to the
provisions of section 208(d)(6) of the
Act only if the alien received the notice
required by section 208(d)(4)(A) of the
Act and a final order by an immigration
judge or the Board of Immigration
Appeals specifically finds that the alien
knowingly filed a frivolous asylum
application. An application is frivolous
if:
(1) Any of the material elements in
the asylum application is deliberately
fabricated, and the immigration judge or
the Board is satisfied that the applicant,
during the course of the proceedings,
has had sufficient opportunity to
account for any discrepancies or
implausible aspects of the claim.
(2) Paragraphs (b) through (f) shall
only apply to applications filed on or
after January 11, 2021.
(b) For applications filed on or after
January 11, 2021, an asylum officer may
determine that the applicant knowingly
filed a frivolous asylum application and
may refer the applicant to an
immigration judge on that basis, so long
as the applicant has received the notice
required by section 208(d)(4)(A) of the
Act. For applications referred to an
immigration judge, an asylum officer’s
determination that an application is
frivolous will not render an applicant
permanently ineligible for immigration
benefits unless an immigration judge or
the Board makes a finding of
frivolousness as described in paragraph
(c) of this section.
(c) For applications filed on or after
January 11, 2021, an asylum application
is frivolous if it:
(1) Contains a fabricated material
element;
(2) Is premised upon false or
fabricated evidence unless the
application would have been granted
without the false or fabricated evidence;
(3) Is filed without regard to the
merits of the claim; or
(4) Is clearly foreclosed by applicable
law.
(d) If the alien has been provided the
warning required by section
208(d)(4)(A) of the Act, he or she need
not be given any additional or further
opportunity to account for any issues
with his or her claim prior to the entry
of a frivolousness finding.
(e) An asylum application may be
found frivolous even if it was untimely
filed.
(f) A withdrawn asylum application
may be found frivolous unless:
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(1) The alien wholly disclaims the
application and withdraws it with
prejudice;
(2) The alien is eligible for and agrees
to accept voluntary departure for a
period of no more than 30 days
pursuant to section 240B(a) of the Act;
(3) The alien withdraws any and all
other applications for relief or
protection with prejudice; and
(4) The alien waives his right to
appeal and any rights to file, for any
reason, a motion to reopen or
reconsider.
(g) For purposes of this section, a
finding that an alien filed a knowingly
frivolous asylum application shall not
preclude the alien from seeking
withholding of removal under section
241(b)(3) of the Act or protection under
the regulations issued pursuant to the
Convention Against Torture’s
implementing legislation.
■ 30. Add § 1208.25 to read as follows:
§ 1208.25

Severability.

The provisions of part 1208 are
separate and severable from one
another. In the event that any provision
in part 1208 is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
■ 31. Amend § 1208.30 by revising the
section heading and paragraphs (a), (b)
introductory text, (b)(2), (e), and (g) to
read as follows:
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§ 1208.30 Credible fear of persecution,
reasonable possibility of persecution, and
reasonable possibility of torture
determinations involving stowaways and
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act or whose
entry is limited or suspended under section
212(f) or 215(a)(1) of the Act, or who failed
to apply for protection from persecution in
a third country where potential relief is
available while en route to the United
States.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B)
and 8 CFR 208.30, DHS has exclusive
jurisdiction to make fear
determinations, and the immigration
judges have exclusive jurisdiction to
review such determinations. Except as
otherwise provided in this subpart B,
paragraphs (b) through (g) of this section
and 8 CFR 208.30 are the exclusive
procedures applicable to stowaways and
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act and
who receive fear interviews,
determinations, and reviews under
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section 235(b)(1)(B) of the Act and 8
CFR 208.30. Prior to January 1, 2030, an
alien physically present in or arriving in
the Commonwealth of the Northern
Mariana Islands is ineligible to apply for
asylum and may only establish
eligibility for withholding of removal
pursuant to section 241(b)(3) of the Act
or withholding or deferral of removal
under the regulations issued pursuant to
the Convention Against Torture’s
implementing legislation.
(b) Treatment of dependents. A
spouse or child of an alien may be
included in that alien’s fear evaluation
and determination, if such spouse or
child:
*
*
*
*
*
(2) Desires to be included in the
principal alien’s determination.
However, any alien may have his or her
evaluation and determination made
separately, if he or she expresses such
a desire.
*
*
*
*
*
(e) Determination. For the standards
and procedures for asylum officers in
conducting credible fear of persecution,
reasonable possibility of persecution,
and reasonable possibility of torture
interviews and in making positive and
negative fear determinations, see 8 CFR
208.30. The immigration judges will
review such determinations as provided
in paragraph (g) of this section and 8
CFR 1003.42.
*
*
*
*
*
(g) Procedures for negative fear
determinations—(1) Review by
immigration judge of a mandatory bar
finding. (i) If the alien is determined to
be an alien described in 8 CFR
208.13(c)(3) or 8 CFR 1208.13(c)(3) and
is determined to lack a credible fear of
persecution or a reasonable possibility
of persecution or torture under 8 CFR
208.30(e)(5)(ii), the immigration judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(3) or 8 CFR
1208.13(c)(3). If the immigration judge
finds that the alien is not described in
8 CFR 208.13(c)(3) or 8 CFR
1208.13(c)(3), then the immigration
judge shall vacate the determination of
the asylum officer, and DHS may
commence asylum-and-withholdingonly proceedings under 8 CFR
1208.2(c)(1). If the immigration judge
concurs with the determination that the
alien is an alien described in 8 CFR
208.13(c)(3) or 8 CFR 1208.13(c)(3), the
immigration judge will then review the
asylum officer’s negative determinations
regarding credible fear and regarding
reasonable possibility made under 8
CFR 208.30(e)(5)(iv) consistent with
paragraph (g)(2) of this section, except
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that the immigration judge will review
the fear of persecution or torture
findings under the reasonable
possibility standard instead of the
credible fear (‘‘significant possibility’’)
standard described in paragraph (g)(2).
(ii) If the alien is determined to be an
alien described as ineligible for asylum
in 8 CFR 208.13(c)(4) or 8 CFR
1208.13(c)(4) and is determined to lack
a reasonable possibility of persecution
or torture under 8 CFR 208.30(e)(5)(v),
the immigration judge shall first review
de novo the determination that the alien
is described as ineligible for asylum in
8 CFR 208.13(c)(4) or 8 CFR
1208.13(c)(4). If the immigration judge
finds that the alien is not described as
ineligible for asylum in 8 CFR
208.13(c)(4) or 8 CFR 1208.13(c)(4), then
the immigration judge shall vacate the
determination of the asylum officer, and
DHS may commence asylum-andwithholding-only proceedings under 8
CFR 1208.2(c)(1). If the immigration
judge concurs with the determination
that the alien is an alien described as
ineligible for asylum in 8 CFR
208.13(c)(4) or 8 CFR 1208.13(c)(4), the
immigration judge will then review the
asylum officer’s negative decision
regarding reasonable possibility made
under 8 CFR 208.30(e)(5)(v) consistent
with paragraph (g)(2) of this section,
except that the immigration judge will
review the fear of persecution or torture
findings under the reasonable
possibility standard instead of the
credible fear of persecution standard
described in paragraph (g)(2).
(2) Review by immigration judge of a
negative fear finding. (i) The asylum
officer’s negative decision regarding a
credible fear of persecution, reasonable
possibility of persecution, and
reasonable possibility of torture shall be
subject to review by an immigration
judge upon the applicant’s request, in
accordance with section
235(b)(1)(B)(iii)(III) of the Act. If the
alien refuses to make an indication,
DHS will consider such a response as a
decision to decline review.
(ii) The record of the negative fear
determination, including copies of the
Notice of Referral to Immigration Judge,
the asylum officer’s notes, the summary
of the material facts, and other materials
upon which the determination was
based shall be provided to the
immigration judge with the negative fear
determination.
(iii) A fear hearing will be closed to
the public unless the alien states for the
record or submits a written statement
that the alien is waiving that
requirement; in that event the hearing
shall be open to the public, subject to
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the immigration judge’s discretion as
provided in 8 CFR 1003.27.
(iv) Upon review of the asylum
officer’s negative fear determinations:
(A) If the immigration judge concurs
with the determination of the asylum
officer that the alien has not established
a credible fear of persecution,
reasonable possibility of persecution, or
reasonable possibility of torture, the
case shall be returned to DHS for
removal of the alien. The immigration
judge’s decision is final and may not be
appealed.
(B) If the immigration judge finds that
the alien, other than an alien stowaway,
establishes a credible fear of
persecution, reasonable possibility of
persecution, or reasonable possibility of
torture, the immigration judge shall
vacate the Notice and Order of
Expedited Removal, and DHS may
commence asylum-and-withholdingonly proceedings under 8 CFR
1208.2(c)(1), during which time the
alien may file an application for asylum
and for withholding of removal in
accordance with 8 CFR 1208.4(b)(3)(i).
Such application shall be considered de
novo in all respects by an immigration
judge regardless of any determination
made under this paragraph.
(C) If the immigration judge finds that
an alien stowaway establishes a credible
fear of persecution, reasonable
possibility of torture, or reasonable
possibility of torture, the alien shall be
allowed to file an application for asylum
and for withholding of removal before
the immigration judge in accordance
with 8 CFR 1208.4(b)(3)(iii). The
immigration judge shall decide the
application as provided in that section.
Such application shall be considered de
novo in all respects by an immigration
judge regardless of any determination
made under this paragraph. Such
decision on that application may be
appealed by either the stowaway or DHS
to the Board of Immigration Appeals. If
a denial of the application for asylum
and for withholding of removal becomes
final, and deferral of removal has not
otherwise been granted pursuant to 8
CFR 1208.17(a), the alien shall be
removed from the United States in
accordance with section 235(a)(2) of the
Act. If an approval of the application for
asylum, withholding of removal, or, as
pertinent, deferral of removal becomes
final, DHS shall terminate removal
proceedings under section 235(a)(2) of
the Act.
32. Amend § 1208.31 by revising
paragraphs (f) and (g) to read as follows:

■
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§ 1208.31 Reasonable fear of persecution
or torture determinations involving aliens
ordered removed under section 238(b) of
the Act and aliens whose removal is
reinstated under section 241(a)(5) of the
Act.

*

*
*
*
*
(f) Removal of aliens with no
reasonable fear of persecution or
torture. If the asylum officer determines
that the alien has not established a
reasonable fear of persecution or torture,
the asylum officer shall inform the alien
in writing of the decision and shall
inquire whether the alien wishes to
have an immigration judge review the
negative decision, using the Record of
Negative Reasonable Fear Finding and
Request for Review by Immigration
Judge, on which the alien must indicate
whether he or she desires such review.
If the alien refuses to make an
indication, DHS shall consider such a
response as a decision to decline
review.
(g) Review by Immigration Judge. The
asylum officer’s negative decision
regarding reasonable fear shall be
subject to review by an immigration
judge upon the alien’s request. If the
alien requests such review, the asylum
officer shall serve him or her with a
Notice of Referral to the Immigration
Judge. The record of determination,
including copies of the Notice of
Referral to the Immigration Judge, the
asylum officer’s notes, the summary of
the material facts, and other materials
upon which the determination was
based shall be provided to the
immigration judge with the negative
determination. In the absence of
exceptional circumstances, such review
shall be conducted by the immigration
judge within 10 days of the filing of the
Notice of Referral to the Immigration
Judge with the immigration court. Upon
review of the asylum officer’s negative
reasonable fear determination:
(1) If the immigration judge concurs
with the asylum officer’s determination
that the alien does not have a reasonable
fear of persecution or torture, the case
shall be returned to DHS for removal of
the alien. No appeal shall lie from the
immigration judge’s decision.
(2) If the immigration judge finds that
the alien has a reasonable fear of
persecution or torture, the alien may
submit an Application for Asylum and
for Withholding of Removal. Such
application shall be considered de novo
in all respects by an immigration judge
regardless of any determination made
under this paragraph.
(i) The immigration judge shall
consider only the alien’s application for
withholding of removal under 8 CFR
1208.16 and shall determine whether
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the alien’s removal to the country of
removal must be withheld or deferred.
(ii) Appeal of the immigration judge’s
decision whether removal must be
withheld or deferred lies with the Board
of Immigration Appeals. If the alien or
DHS appeals the immigration judge’s
decision, the Board shall review only
the immigration judge’s decision
regarding the alien’s eligibility for
withholding or deferral of removal
under 8 CFR 1208.16.
PART 1212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE
33. The authority citation for part
1212 continues to read as follows:

■

Authority: 8 U.S.C. 1101 and note, 1102,
1103, 1182 and note, 1184, 1187, 1223, 1225,
1226, 1227, 1255; 8 U.S.C. 1185 note (section
7209 of Public Law 108–458); Title VII of
Public Law 110–229.
■

34. Add § 1212.13 to read as follows:

§ 1212.13

Severability.

The provisions of part 1212 are
separate and severable from one
another. In the event that any provision
in part 1212 is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
§ 1212.14

[Amended]

35. Amend § 1212.14 in paragraph
(a)(1)(vii) by removing the words
‘‘§ 1235.3 of this chapter’’ and adding in
their place the words ‘‘§ 235.3 of chapter
I’’.

■

PART 1235—INSPECTION OF
PERSONS APPLYING FOR ADMISSION
36. The authority citation for part
1235 continues to read as follows:

■

Authority: 8 U.S.C. 1101 and note, 1103,
1183, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 CFR, 2003 Comp., p. 278), 1201, 1224,
1225, 1226, 1228, 1365a note, 1379, 1731–32;
Title VII of Public Law 110–229; 8 U.S.C.
1185 note (section 7209 of Public Law 108–
458).
§§ 1235.1, 1235.2, 1235.3, and 1235.5
[Removed and Reserved]

37. Remove and reserve §§ 1235.1,
1235.2, 1235.3, and 1235.5.
■ 38. Amend § 1235.6 by:
■ a. Removing paragraphs (a)(1)(ii) and
(iii);
■ b. Redesignating paragraph (a)(1)(iv)
as paragraph (a)(1)(ii) and revising it;
■ c. Revising paragraphs (a)(2)(ii) and
(iii); and
■ d. Adding paragraph (c).
■
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The revisions and addition read as
follows:
§ 1235.6

Referral to immigration judge.
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(a) * * *
(1) * * *
(ii) If an immigration officer verifies
that an alien subject to expedited
removal under section 235(b)(1) of the
Act has been admitted as a lawful
permanent resident or refugee, or
granted asylum, or, upon review
pursuant to § 235.3(b)(5)(iv) of chapter I,
an immigration judge determines that
the alien was once so admitted or
granted asylum, provided that such
status has not been terminated by final
administrative action, and DHS initiates
removal proceedings against the alien
under section 240 of the Act.
*
*
*
*
*
(2) * * *
(i) If an asylum officer determines that
an alien does not have a credible fear of
persecution, reasonable possibility of
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persecution, or reasonable possibility of
torture, and the alien requests a review
of that determination by an immigration
judge; or
*
*
*
*
*
(iii) If an immigration officer refers an
applicant in accordance with the
provisions of § 208.30 or § 208.31.
*
*
*
*
*
(c) The provisions of part 1235 are
separate and severable from one
another. In the event that any provision
in part 1235 is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.

Authority: 8 U.S.C. 1103, 1254, 1254a
note, 8 CFR part 2.

PART 1244—TEMPORARY
PROTECTED STATUS FOR
NATIONALS OF DESIGNATED STATES

[FR Doc. 2020–26875 Filed 12–10–20; 8:45 am]

40. Amend § 1244.4 by revising
paragraph (b) to read as follows:

■

§ 1244.4

Ineligible aliens.

*

*
*
*
*
(b) Is an alien described in section
208(b)(2)(A) of the Act.
Chad R. Mizelle,
Senior Official Performing the Duties of the
General Counsel, U.S. Department of
Homeland Security.
Dated: December 2, 2020.
William P. Barr,
Attorney General.
BILLING CODE 4410–30–P; 9111–97–P

39. The authority citation for part
1244 continues to read as follows:

■

PO 00000

Frm 00129

Fmt 4701

Sfmt 9990

E:\FR\FM\11DER2.SGM

11DER2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 137 of 965

EXHIBIT 2
DECLARATION OF NAOMI A. IGRA

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 138 of 965
36264

Federal Register / Vol. 85, No. 115 / Monday, June 15, 2020 / Proposed Rules

DEPARTMENT OF HOMELAND
SECURITY
8 CFR Parts 208 and 235
RIN 1615–AC42

DEPARTMENT OF JUSTICE
Executive Office for Immigration
Review
8 CFR Parts 1003, 1208, and 1235
[EOIR Docket No. 18–0002; A.G. Order No.
4714–2020]
RIN 1125–AA94

Procedures for Asylum and
Withholding of Removal; Credible Fear
and Reasonable Fear Review
Executive Office for
Immigration Review, Department of
Justice; U.S. Citizenship and
Immigration Services, Department of
Homeland Security.
ACTION: Joint notice of proposed
rulemaking.
AGENCY:

The Department of Justice and
the Department of Homeland Security
(collectively, ‘‘the Departments’’)
propose to amend the regulations
governing credible fear determinations
so that individuals found to have such
a fear will have their claims for asylum,
withholding of removal under section
241(b)(3) of the Immigration and
Nationality Act (‘‘INA’’ or ‘‘the Act’’)
(‘‘statutory withholding of removal’’), or
protection under the regulations issued
pursuant to the legislation
implementing the Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment
(‘‘CAT’’), adjudicated by an immigration
judge within the Executive Office for
Immigration Review (‘‘EOIR’’) in
streamlined proceedings (rather than in
proceedings under section 240 of the
Act), and to specify what standard of
review applies in such streamlined
proceedings. The Departments further
propose changes to the regulations
regarding asylum, statutory withholding
of removal, and withholding and
deferral of removal under the CAT
regulations. The Departments also
propose amendments related to the
standards for adjudication of
applications for asylum and statutory
withholding.
DATES: Written or electronic comments
on the notice of proposed rulemaking
must be submitted on or before July 15,
2020. Written comments postmarked on
or before that date will be considered
timely. The electronic Federal Docket
Management System will accept
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comments prior to midnight eastern
time at the end of that day. Comments
specific to the proposed collection of
information will be accepted until
August 14, 2020. All such submissions
received must include the OMB Control
Number 1615–0067 in the body of the
submission. Note: Comments received
on the information collection that are
intended as comments on the proposed
rulemaking rather than those specific to
the collection of information will be
rejected.
If you wish to provide
comments regarding this rulemaking,
you must submit comments, identified
by the agency name and reference RIN
1125–AA94 or EOIR Docket No. 18–
0002, by one of the two methods below.
• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments.
• Mail: Paper comments that
duplicate an electronic submission are
unnecessary. If you wish to submit a
paper comment in lieu of electronic
submission, please direct the mail/
shipment to: Lauren Alder Reid,
Assistant Director, Office of Policy,
Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 1800,
Falls Church, VA 22041. To ensure
proper handling, please reference the
agency name and RIN 1125–AA94 or
EOIR Docket No. 18–0002 on your
correspondence. Mailed items must be
postmarked or otherwise indicate a
shipping date on or before the
submission deadline.
Collection of information. You must
submit comments on the collection of
information discussed in this notice of
proposed rulemaking to both the
rulemaking docket and the Office of
Management and Budget’s (OMB) Office
of Information and Regulatory Affairs
(OIRA). All such submissions received
must include the OMB Control Number
1615–0067 in the body of the
submission. OIRA submissions can be
sent using any of the following methods.
• Email (preferred): DHSDeskOfficer@
omb.eop.gov (include the docket
number and ‘‘Attention: Desk Officer for
U.S. Citizenship and Immigration
Services, DHS’’ in the subject line of the
email).
• Fax: 202–395–6566.
• Mail: Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725 17th
Street NW, Washington, DC 20503;
Attention: Desk Officer, U.S. Citizenship
and Immigration Services, DHS.
FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
ADDRESSES:
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Immigration Review, 5107 Leesburg
Pike, Suite 1800, Falls Church, VA
22041, telephone (703) 305–0289 (not a
toll-free call).
Maureen Dunn, Chief, Division of
Humanitarian Affairs, Office of Policy
and Strategy, U.S. Citizenship and
Immigration Services, 20 Massachusetts
Ave. NW, Washington, DC 20529;
telephone (202) 272–8377.
SUPPLEMENTARY INFORMATION:
I. Public Participation
Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule via
one of the methods and by the deadline
stated above. All comments must be
submitted in English, or accompanied
by an English translation. The
Departments also invite comments that
relate to the economic, environmental,
or federalism effects that might result
from this rule. Comments that will
provide the most assistance to the
Departments in developing these
procedures will reference a specific
portion of the rule; explain the reason
for any recommended change; and
include data, information, or authority
that support such recommended change.
Please note that all comments
received are considered part of the
public record and made available for
public inspection at http://
www.regulations.gov. Such information
includes personally identifying
information (such as your name,
address, etc.) voluntarily submitted by
the commenter. If you want to submit
personally identifying information (such
as your name, address, etc.) as part of
your comment, but do not want it to be
posted online, you must include the
phrase ‘‘PERSONALLY IDENTIFIABLE
INFORMATION’’ in the first paragraph
of your comment and identify what
information you want redacted.
If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase ‘‘CONFIDENTIAL BUSINESS
INFORMATION’’ in the first paragraph
of your comment. You must
prominently identify the confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on http://
www.regulations.gov.
Personally identifying information
located as set forth above will be placed
in the agency’s public docket file, but
not posted online. Confidential business
information identified and located as set
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forth above will not be placed in the
public docket file. The Departments
may withhold from public viewing
information provided in comments that
they determine may affect the privacy of
an individual or is offensive. For
additional information, please read the
Privacy Act notice that is available via
the link in the footer of http://
www.regulations.gov. To inspect the
agency’s public docket file in person,
you must make an appointment with the
agency. Please see the FOR FURTHER
INFORMATION CONTACT paragraph above
for agency contact information.
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II. Discussion 1
Since World War II, the United States
has sought a comprehensive solution to
the issues surrounding the admission of
refugees into the country and the
protection of refugees from return to
persecution. As an expression of a
nation’s foreign policy, the laws and
policies surrounding asylum are an
assertion of a government’s right and
duty to protect its own resources and
citizens, while aiding those in true need
of protection from harm. See, e.g.,
Kleindienst v. Mandel, 408 U.S. 753,
765 (1972) (‘‘In accord with ancient
principles of the international law of
nation-states, * * * the power to
exclude aliens is inherent in
sovereignty, [and] necessary for
maintaining normal international
relations and defending the country
against foreign encroachments and
dangers * * * .’’ (internal citations and
quotation marks omitted)).
In the Refugee Act of 1980 (‘‘Refugee
Act’’), Public Law 96–212, 94 Stat. 102,
Congress furthered implementation of
the United Nations Protocol Relating to
the Status of Refugees (‘‘Refugee
Protocol’’), Jan. 31, 1967, 19 U.S.T.
6223, 606 U.N.T.S. 268, providing for a
1 As a prefatory matter, the Departments note that
portions of this rule, in accordance with wellestablished administrative law principles, would
supersede certain interpretations of the immigration
laws by federal courts of appeals: The Supreme
Court has ‘‘also made clear that administrative
agencies are not bound by prior judicial
interpretations of ambiguous statutory
interpretations, because there is ‘a presumption that
Congress, when it left ambiguity in a statute meant
for implementation by an agency, understood that
the ambiguity would be resolved, first and foremost,
by the agency, and desired the agency (rather than
the courts) to possess whatever degree of discretion
the ambiguity allows.’ ’’ Matter of R–A–, 24 I&N Dec.
629, 631 (A.G. 2008) (quoting Nat’l Cable &
Telecomms. Ass’n v. Brand X Internet Servs., 545
U.S. 967, 982 (2005) (internal quotation and
citations omitted)). ‘‘A court’s prior judicial
construction of a statute trumps an agency
construction otherwise entitled to Chevron
deference only if the prior court decision holds that
its construction follows from the unambiguous
terms of the statute and thus leaves no room for
agency discretion.’’ Brand X, 545 U.S. at 982.
Matter of A–B–, 27 I&N Dec. 316, 327 (A.G. 2018).
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permanent procedure for the admission
and protection of refugees, generally
defined in domestic law as:
any person who is outside of any country of
such person’s nationality * * * and who is
unable or unwilling to return to, and is
unable or unwilling to avail himself or
herself of the protection of, that country
because of persecution or a well-founded fear
of persecution on account of race, religion,
nationality, membership in a particular social
group, or political opinion.

Refugee Act, sec. 201(a), 94 Stat. at 102
(codified at section 101(a)(42) of the
INA, 8 U.S.C. 1101(a)(42)). Those five
grounds are the sole grounds for asylum
and refugee status.
A. Expedited Removal and Screenings
in the Credible Fear Process
1. Asylum-and-Withholding-Only
Proceedings 2 for Aliens With Credible
Fear
In the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996,
Public Law 104–208, div. C, 110 Stat.
3009, 3009–546 (‘‘IIRIRA’’), Congress
established the expedited removal
process, thus establishing two primary
types of proceedings for determining the
removability of an alien from the United
States: (1) Expedited removal
proceedings under section 235(b)(1) of
the INA, 8 U.S.C. 1225(b)(1), and (2)
removal proceedings under section 240
of the INA, 8 U.S.C. 1229a (‘‘section 240
proceedings’’).
First, section 235 of the INA, 8 U.S.C.
1225, contains the procedures for
expedited removal. Under expedited
removal, aliens arriving in the United
States—and, in the discretion of the
Secretary of Homeland Security
(‘‘Secretary’’),3 certain other designated
2 These proceedings have also been referred to as
‘‘asylum-only’’ proceedings in other contexts. See,
e.g., Matter of D–M–C–P–, 26 I&N Dec. 644, 645 (BIA
2015) (‘‘The applicant expressed a fear of returning
to Argentina, and on June 23, 2011, his case was
referred to the Immigration Court for asylum-only
proceedings * * * .’’). This NPRM uses the phrase
‘‘asylum-and-withholding-only proceedings’’ to
ensure that the forms of relief and protection
available are more accurately described.
3 The Homeland Security Act of 2002 (‘‘HSA’’),
Public Law 107–296, 116 Stat. 2135, as amended,
charged the Secretary ‘‘with the administration and
enforcement of this chapter [titled, ‘Immigration
and Nationality’] and all other laws relating to the
immigration and naturalization of aliens’’ and
granted the Secretary the power to take all actions
‘‘necessary for carrying out’’ the provisions of the
immigration and nationality laws. See HSA, sec.
1102, 116 Stat. at 2273–74; Consolidated
Appropriations Resolution of 2003, Public Law
108–7, div. L, sec. 105, 117 Stat. 11, 531 (codified
at INA 103(a)(1) and (3), 8 U.S.C. 1103(a)(1) and
(3)). The HSA states that the Attorney General
‘‘shall have such authorities and functions under
this chapter and all other laws relating to the
immigration and naturalization of aliens as were
[previously] exercised by [EOIR], or by the Attorney
General with respect to [EOIR] * * * .’’ HSA, sec.
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classes of aliens 4—who are found to be
inadmissible under either section
212(a)(6)(C) of the INA, 8 U.S.C.
1182(a)(6)(C), regarding material
misrepresentations, or section 212(a)(7)
of the INA, 8 U.S.C. 1182(a)(7),
regarding documentation requirements
for admission, may be ‘‘removed from
the United States without further
hearing or review unless the alien
indicates either an intention to apply for
asylum under section [208 of the INA,
8 U.S.C. 1158,] or a fear of persecution.’’
INA 235(b)(1)(A)(i), 8 U.S.C.
1225(b)(1)(A)(i).5 Among other things,
expedited removal is an administrative
process that allows for the fair and
efficient removal of aliens who have
made no claims regarding asylum or a
fear of return or, if they have, have not
established a fear of persecution or
torture, without requiring lengthy and
resource-intensive removal proceedings
in immigration court.
Pursuant to statute and regulations,
DHS implements a screening process,
1102, 116 Stat. at 2274 (codified at INA 103(g)(1),
8 U.S.C. 1103(g)(1)); see 6 U.S.C. 521. Furthermore,
the Attorney General is authorized to ‘‘establish
such regulations, prescribe such forms of bonds,
reports, entries, and other papers, issue such
instructions, review such administrative
determinations in immigration proceedings,
delegate such authority, and perform such other
acts as the Attorney General determines to be
necessary for carrying out this section.’’ HSA, sec.
1102, 116 Stat. at 2274 (codified at INA 103(g)(2),
8 U.S.C. 1103(g)(2)).
4 DHS has designated the following additional
categories of aliens, if inadmissible under sections
212(a)(6)(C) or 212(a)(7) of the Act, 8 U.S.C.
1182(a)(6)(C) or 1182(a)(7), as subject to expedited
removal: (1) Aliens who are apprehended in the
United States within 100 air miles of the border,
who have not been admitted or paroled, and who
cannot affirmatively show that they have been
continuously physically present in the United
States for the 14-day period prior to apprehension,
see Designating Aliens For Expedited Removal, 69
FR 48877 (Aug. 11, 2004); and (2) aliens who
arrived in the United States between ports of entry
by sea, who have not been admitted or paroled, and
who cannot affirmatively show that they have been
continuously physically present in the United
States for the two-year period prior to the
determination of inadmissibility, see Notice
Designating Aliens Subject to Expedited Removal
Under Section 235(b)(1)(A)(iii) of the Immigration
and Nationality Act, 67 FR 68924 (Nov. 13, 2002).
On July 23, 2019, DHS announced it would expand
the application of expedited removal to aliens (not
included in the additional categories established in
2002 and 2004) who are inadmissible under
sections 212(a)(6)(C) or 212(a)(7) of the Act, 8 U.S.C.
1182(a)(6)(C) or 1182(a)(7), who are apprehended
anywhere in the United States, who have not been
admitted or paroled, and who cannot affirmatively
show that they have been continuously physically
present for the two-year period prior to the
determination of inadmissibility. See Designating
Aliens for Expedited Removal, 84 FR 35409 (July
23, 2019). The U.S. District Court for the District of
Columbia issued an injunction against the July 2019
designation. Make the Road New York v.
McAleenan, 405 F. Supp. 3d 1 (D.D.C. 2019).
5 Unaccompanied alien children, as defined in 6
U.S.C. 279(g)(2), are exempt from expedited
removal. See 8 U.S.C. 1232(a)(5)(D)(i).
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known as ‘‘credible fear’’ screening, to
identify potentially valid claims for
asylum, statutory withholding of
removal, and protection under the
regulations issued pursuant to the
legislation implementing CAT, Dec. 10,
1984, S. Treaty Doc. No. 100–20, 1465
U.N.T.S. 113,6 to prevent aliens placed
in expedited removal from being
removed to a country in which they
would face persecution or torture.7
Currently, any alien who expresses a
fear of persecution or torture, a fear of
return, or an intention to apply for
asylum during the course of the
expedited removal process is referred to
a DHS asylum officer for an interview to
determine if the alien has a credible fear
of persecution or torture in the country
of return. INA 235(b)(1)(A)(ii), (B), 8
U.S.C. 1225(b)(1)(A)(ii), (B); see also 8
CFR 235.3(b)(4), 1235.3(b)(4)(i). If the
asylum officer determines that the alien
does not have a credible fear of
persecution or torture (or, in certain
instances, a reasonable possibility of
persecution or torture), the alien may
request that an immigration judge
review that determination. See INA
235(b)(1)(B)(iii)(III), 8 U.S.C.
1225(b)(1)(B)(iii)(III); 8 CFR 208.30(g),
1208.30(g).
Under the current regulatory
framework, if the asylum officer
determines that an alien subject to
expedited removal proceedings has a
credible fear of persecution or torture
(or, in certain instances, a reasonable
possibility of persecution or torture),
DHS places the alien before an
immigration court for adjudication of
the alien’s claims by initiating section
240 proceedings. See 8 CFR 208.30(f),
235.6(a)(1)(ii), 1235.6(a)(1)(i). Section
240 proceedings are often more detailed
and provide additional procedural
protections, including greater
administrative and judicial review, than
expedited removal proceedings under
section 235 of the Act. Compare INA
235(b)(1), 8 U.S.C. 1225(b)(1), with INA
240, 8 U.S.C. 1229a. Similarly, if an
immigration judge, upon review of the
asylum officer’s negative determination,
finds that the alien possesses a credible
fear of persecution or torture (or, in
certain instances, a reasonable
6 Because CAT is a non-self-executing treaty, see,
e.g., Hui Zheng v. Holder, 562 F.3d 647, 655–56 (4th
Cir. 2009), adjudicators do not apply CAT itself, but
rather the regulations issued pursuant to the
implementing legislation, principally 8 CFR
1208.16(c)–1208.18. See Foreign Affairs Reform and
Restructuring Act of 1998 (‘‘FARRA’’), Public Law
105–277, sec. 2242(b), 112 Stat. 2681, 2681–822
(codified at 8 U.S.C. 1231 note).
7 Screening for fear of torture in the designated
country of removal is conducted not under section
235(b)(1) of the INA, 8 U.S.C. 1225(b)(1), but
instead under the CAT regulations.
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possibility of persecution or torture), the
immigration judge will vacate the
expedited removal order, and DHS will
initiate section 240 proceedings for the
alien. 8 CFR 1208.30(g)(2)(iv)(B).
The INA, however, instructs only that
an alien who is found to have a credible
fear ‘‘shall be detained for further
consideration of the application for
asylum,’’ and neither mandates that an
alien who demonstrates a credible fear
be placed in removal proceedings in
general nor in section 240 proceedings
specifically. INA 235(b)(1)(B)(ii), 8
U.S.C. 1225(b)(1)(B)(ii).
The relevant regulations regarding the
credible fear process, and the interplay
between expedited removal and section
240 proceedings, were first
implemented in 1997. Inspection and
Expedited Removal of Aliens; Detention
and Removal of Aliens; Conduct of
Removal Proceedings; Asylum
Procedures, 62 FR 10312 (Mar. 6,
1997).8 At the time, the former
Immigration and Naturalization Service
(‘‘INS’’) explained that it was choosing
to initiate section 240 proceedings in
this context because the remaining
provisions of section 235(b) of the Act,
beyond those governing credible fear
review, were specific to aliens who do
not have a credible fear and because the
statute was silent as to procedures for
those who demonstrated such a fear. Id.
at 10320. The INS’s analysis at the time
was very limited.
For several reasons, the Departments
believe that section 235(b)(1), 8 U.S.C.
1225(b)(1), when compared with section
235(b)(2), 8 U.S.C. 1225(b)(2), may also
be read as permitting a procedure for
‘‘further consideration of [an]
application for asylum’’ that is separate
from section 240 proceedings. First,
while section 235(b)(1), 8 U.S.C.
1225(b)(1), mandates that an alien with
a positive credible fear determination
receive ‘‘further consideration of [his or
her] application for asylum,’’ section
235(b)(2), 8 U.S.C. 1225(b)(2), mandates
that other classes of aliens receive ‘‘a
proceeding under section 1229a of this
title’’—i.e., section 240 of the INA, 8
U.S.C. 1229a. Compare INA
235(b)(1)(B)(ii), 8 U.S.C.
1225(b)(1)(B)(ii), with INA 235(b)(2)(A),
8 U.S.C. 1225(b)(2)(A). The difference in
language suggests that section 235(b)(1),
8 U.S.C. 1225(b)(1), does not require use
of section 240 proceedings, in contrast
8 The 1997 rule amended, inter alia, part 208 of
title 8 of the CFR. Following the creation of DHS
in 2003 after the passage of the HSA, EOIR’s
regulations were moved from Chapter I of Title 8
to Chapter V. Aliens and Nationality; Homeland
Security; Reorganization of Regulations, 68 FR 9824
(Feb. 28, 2003). Part 208 was subsequently
duplicated for EOIR at part 1208. Id.
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to section 235(b)(2), 8 U.S.C. 1225(b)(2),
which does so require. See Henson v.
Santander Consumer USA, Inc., 137 S.
Ct. 1718, 1723 (2017) (‘‘differences in
language [generally] convey differences
in meaning’’). That negative inference is
reinforced by the fact that aliens in
expedited removal are expressly
excluded from the class of aliens
entitled to section 240 proceedings
under section 235(b)(2)(A), 8 U.S.C.
1225(b)(2)(A). See INA 235(b)(2)(B)(ii), 8
U.S.C. 1225(b)(2)(B)(ii).
Second, an alien with a positive
credible fear determination is entitled
only to a further proceeding related to
his or her ‘‘application for asylum.’’ INA
235(b)(1)(B)(ii), 8 U.S.C.
1225(b)(1)(B)(ii). An asylum
application’s purpose is to determine
whether the alien is entitled to relief or
protection from removal, not whether
the alien should be admitted or is
otherwise entitled to immigration
benefits. See Matter of V–X–, 26 I&N
Dec. 147, 150 (BIA 2013) (holding that,
‘‘although [an alien’s] grant of asylum
confer[s] a lawful status upon him, it
[does] not entail an ‘admission’’’). By
contrast, in section 240 proceedings,
aliens generally may raise their
admissibility and their entitlement to
various forms of relief or protection.
Compare INA 235(b)(1)(B)(ii), 8 U.S.C.
1225(b)(1)(B)(ii), with INA 240(c)(2)–(4),
8 U.S.C. 1229a(c)(2)–(4).
Moreover, the Departments believe,
for the reasons described in this rule,
that it is better policy to place aliens
with a positive credible fear
determination in asylum-andwithholding-only proceedings rather
than section 240 proceedings.
DHS has prosecutorial discretion at
the outset to place an alien amenable to
expedited removal instead in section
240 proceedings. See Matter of J–A–B–
& I–J–V–A–, 27 I&N Dec. 168, 170 (BIA
2017) (‘‘The DHS’s decision to
commence removal proceedings
involves the exercise of prosecutorial
discretion, and neither the Immigration
Judges nor the Board may review a
decision by the DHS to forgo expedited
removal proceedings or initiate removal
proceedings in a particular case.’’);
Matter of E–R–M– & L–R–M–, 25 I&N
Dec. 520, 523 (BIA 2011). If DHS has
exercised its discretion by initially
commencing expedited removal
proceedings against an alien, placing
that alien in section 240 proceedings
following the establishment of a
credible fear effectively negates DHS’s
original discretionary decision. By
deciding that the alien was amenable to
expedited removal, DHS already
determined removability, leaving only a
determination as to whether the
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individual is eligible for relief or
entitled to protection from removal in
the form of asylum, statutory
withholding of removal, or protection
under the CAT regulations. Further, it is
evident that Congress intended the
expedited removal process to be
streamlined, efficient, and truly
‘‘expedited’’ based on the statutory
limits it placed on administrative
review of expedited removal orders,
INA 235(b)(1)(C), 8 U.S.C. 1225(b)(1)(C);
the temporal limits it placed on review
of negative credible fear determinations
by immigration judges, INA
235(b)(1)(B)(iii)(III), 8 U.S.C.
1225(b)(1)(B)(iii)(III); and the limitations
placed on judicial review of
determinations made during the
expedited removal process, INA 242(e),
8 U.S.C. 1252(e). The current policy of
referring aliens who have established a
credible fear for section 240 proceedings
runs counter to those legislative aims.9
Accordingly, DOJ proposes to amend
8 CFR 1003.1, 8 CFR 1003.42(f), 8 CFR
1208.2, 8 CFR 1208.30, and 8 CFR
1235.6—and DHS proposes to amend 8
CFR 208.2(c), 8 CFR 208.30(e)(5) and (f),
and 8 CFR 235.6(a)(1)—so that aliens
who establish a credible fear of
persecution, a reasonable possibility of
persecution, or a reasonable possibility
of torture and accordingly receive a
positive fear determination will appear
before an immigration judge for
‘‘asylum-and-withholding-only’’
proceedings under 8 CFR 208.2(c)(1)
and 8 CFR 1208.2(c)(1).10 Such
proceedings will be adjudicated in the
same manner that currently applies to
certain alien crewmembers, stowaways,
9 In Matter of X–K–, 23 I&N Dec. 731 (BIA 2005)—
which the Attorney General recently overruled in
Matter of M–S–, 27 I&N Dec. 509 (A.G. 2019)—the
Board of Immigration Appeals noted in dicta that
although the INA ‘‘does not require that such aliens
be placed in full section 240 removal proceedings
* * *, there is legislative history suggesting that
this comports with the intent of Congress.’’ 23 I&N
Dec. at 734 (citing H.R. Rep. No. 104–828, at 209
(1996) (Conf. Rep.) (‘‘If the officer finds that the
alien has a credible fear of persecution, the alien
shall be detained for further consideration of the
application for asylum under normal non-expedited
removal proceedings.’’). Although the notation in
the House Conference Report may be read as
supporting an interpretation of section 235(b) that
allows for the current policy, the statute certainly
does not compel the current policy. Indeed, we
presume that Congress speaks most directly through
its adopted statutory language, and, as explained
above, that language actually clearly permits the use
of asylum-and-withholding-only proceedings,
rather than section 240 proceedings.
10 Under existing regulations, in proceedings
under 8 CFR 208.2(c)(1) and 8 CFR 1208.2(c)(1),
aliens may pursue not only claims for asylum, but
also claims for ‘‘withholding or deferral of
removal’’—which encompasses both statutory
withholding of removal, and withholding and
deferral of removal under the CAT regulations. 8
CFR 208.2(c)(3)(i), 1208.2(c)(3)(i). This rule makes
no change to that aspect of the existing regulations.
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and applicants for admission under the
Visa Waiver Program, among other
categories of aliens who are not entitled
by statute to section 240 proceedings.
See 8 CFR 208.2(c)(1)(i)–(viii),
1208.2(c)(1)(i)–(viii). Additionally, to
ensure that these claims receive the
most expeditious consideration
reasonably possible, the Departments
propose to amend 8 CFR 208.5 and 8
CFR 1208.5 to require DHS to make
available appropriate applications and
relevant warnings to aliens in its
custody who have expressed a fear in
the expedited removal process and
received a positive determination.
These ‘‘asylum-and-withholdingonly’’ proceedings generally follow the
same rules of procedure that apply in
section 240 proceedings, but the
immigration judge’s consideration is
limited solely to a determination on the
alien’s eligibility for asylum, statutory
withholding of removal, and
withholding or deferral of removal
under the CAT regulations (and, if the
alien is eligible for asylum, whether he
or she should receive it as a matter of
discretion). 8 CFR 208.2(c)(3)(i),
1208.2(c)(3)(i). If the immigration judge
does not grant the alien asylum,
statutory withholding of removal, or
protection under the CAT regulations,
the alien will be removed, although the
alien may submit an appeal of a denied
application for asylum, statutory
withholding of removal, or protection
under the CAT regulations to the Board
of Immigration Appeals (‘‘BIA’’).11
11 DOJ proposes a technical correction to 8 CFR
1003.1(b), which establishes the jurisdiction of the
BIA, to correct the reference to 8 CFR 1208.2 in
paragraph (b)(9) and ensure that the regulations
accurately authorize BIA review in ‘‘asylum-andwithholding-only’’ proceedings. EOIR and the INS
amended 8 CFR part 208 in 1997 following the
enactment of IIRIRA. Inspection and Expedited
Removal of Aliens; Detention and Removal of
Aliens; Conduct of Removal Proceedings; Asylum
Procedures, 62 FR 444 (Jan. 3, 1997). Two of the
many changes made at the time were (1) amending
8 CFR 208.2(b) to set out immigration judges’
jurisdiction over asylum applications filed by aliens
not entitled to proceedings under section 240 of the
INA, 8 U.S.C. 1229a, and aliens who have been
served, among other charging documents, a Notice
to Appear; and (2) amending 8 CFR 3.1(b)(9) to
specifically state that the BIA has jurisdiction over
asylum applications described at 8 CFR 208.2(b).
Inspection and Expedited Removal of Aliens;
Detention and Removal of Aliens; Conduct of
Removal Proceedings; Asylum Procedures, 62 FR at
455, 462. In 2000, EOIR and the INS redesignated
then-existing 8 CFR 208.2(b) into separate
paragraphs 8 CFR 208.2(b) (regarding immigration
judges’ jurisdiction over aliens served, among other
charging documents, a Notice to Appear) and 8 CFR
208.2(c) (regarding immigration judges’ jurisdiction
over asylum applications filed by aliens not entitled
to removal proceedings under section 240 of the
INA). Asylum Procedures, 65 FR 76121, 76122 (Dec.
6, 2000). EOIR and the INS, however, failed to make
a corresponding update to 8 CFR 3.1(b)(9) to
account for the change to the cross-referenced
paragraph 8 CFR 208.2(b). There is no indication
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2. Consideration of Precedent When
Making Credible Fear Determinations in
the ‘‘Credible Fear’’ Process
DOJ proposes to add language to 8
CFR 1003.42(f) to specify that an
immigration judge will consider
applicable legal precedent when
reviewing a negative fear determination.
This instruction is in addition to those
currently in 8 CFR 1003.42 to consider
the credibility of the alien’s statements
and other facts of which the
immigration judge is aware. These
changes codify in the regulations the
current practice and provide a clear
requirement to immigration judges that
they must consider and apply all
applicable law, including administrative
precedent from the BIA, decisions of the
Attorney General, decisions of the
federal courts of appeals binding in the
jurisdiction where the immigration
judge conducting the review sits, and
decisions of the Supreme Court.
3. Remove and Reserve DHS-Specific
Procedures From DOJ Regulations
The Department of Justice proposes to
remove and reserve 8 CFR 1235.1, 8 CFR
1235.2, 8 CFR 1235.3, and 8 CFR 1235.5.
When the Department first incorporated
part 235 into 1235, it stated that ‘‘nearly
all of the provisions * * * affect bond
hearings before immigration judges.’’
Aliens and Nationality; Homeland
Security; Reorganization of Regulations,
68 FR 9824, 9826 (Feb. 28, 2003). Upon
further review, the Department has
determined that these sections regard
procedures that are specific to DHS’s
examinations of applicants for
admission as set forth in 8 CFR 235.1,
8 CFR 235.2, 8 CFR 235.3, and 8 CFR
235.5, and do not need to be duplicated
that the Departments intended to remove appeals
from ‘‘asylum-and-withholding-only’’ proceedings
from the BIA’s jurisdiction. In 2003, following the
creation of DHS, EOIR’s regulations were
transferred from chapter I to chapter V of 8 CFR and
redesignated. Aliens and Nationality; Homeland
Security; Reorganization of Regulations, 68 FR
9824, 9830, 9834 (Feb. 28, 2003). Since EOIR and
the INS amended 8 CFR 208.2(b) in 2000, the BIA
has continued to exercise jurisdiction over appeals
from asylum-and-withholding-only proceedings.
See, e.g., Kanacevic v. I.N.S., 448 F.3d 129, 133 (2d
Cir. 2006) (noting that the BIA summarily affirmed
an immigration judge’s decision in a proceeding
under 8 CFR 208.2(c)(iii)); Matter of D–M–C–P–, 26
I&N Dec. at 647 (holding that neither an
immigration judge nor the BIA has jurisdiction to
consider whether asylum-and-withholding-only
proceedings were improvidently instituted).
Accordingly, the Departments are now correcting
the reference at 8 CFR 1003.1(b)(9) to prevent
ambiguity regarding the BIA’s jurisdiction over
appeals from immigration judges’ decisions in
proceedings under 8 CFR 1208.2(c), including
decisions in ‘‘asylum-and-withholding-only’’
proceedings involving aliens found to have a
credible fear of persecution or reasonable
possibility of persecution or torture under the
proposed rule.
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in the regulations for EOIR in Chapter
V, except for the provisions in 8 CFR
1235.4 relating to the withdrawal of an
application for admission and 8 CFR
1235.6 relating to the referral of cases to
an immigration judge.
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4. Reasonable Possibility as the
Standard of Proof for Statutory
Withholding of Removal and TortureRelated Fear Determinations for Aliens
in Expedited Removal Proceedings and
Stowaways
This rule also proposes clarifying and
raising the statutory withholding of
removal screening standard and the
torture-related screening standard under
the CAT regulations for stowaways and
aliens in expedited removal.12
Currently, fear screenings for aliens in
expedited removal proceedings and
stowaways generally involve
considering whether there is a
significant possibility that the alien can
establish, in a hearing on the merits,
eligibility for asylum, statutory
withholding of removal, or withholding
or deferral of removal under the CAT
regulations. See 8 CFR 208.30(e)(2)–(3).
Screening for protection under statutory
withholding of removal generally
involves considering whether there is a
significant possibility that the alien
could establish in a hearing that it is
more likely than not that he or she
would be persecuted on account of race,
religion, nationality, membership in a
particular social group, or political
opinion, if removed to the proposed
country of removal. See 8 CFR
208.16(b), 208.30(e)(2), 1208.16(b).
Currently, screening for protection
under the CAT regulations generally
involves considering whether the alien
can establish that there is a significant
possibility that he or she could establish
that it is more likely than not that he or
she would be tortured if removed to the
12 A stowaway is defined in section 101(a)(49) of
the INA, 8 U.S.C. 1101(a)(49), as ‘‘any alien who
obtains transportation without the consent of the
owner, charterer, master or person in command of
any vessel or aircraft through concealment aboard
such vessel or aircraft.’’ Further, ‘‘[a] passenger who
boards with a valid ticket is not to be considered
a stowaway.’’ Id. The rules that apply to stowaways
relating to referrals for credible fear determinations
and review by an immigration judge are found in
section 235(a)(2) of the INA, 8 U.S.C. 1225(a)(2),
which provides that:
An arriving alien who is a stowaway is not
eligible to apply for admission or to be admitted
and shall be ordered removed upon inspection by
an immigration officer. Upon such inspection if the
alien indicates an intention to apply for asylum
under section 1158 of this title or a fear of
persecution, the officer shall refer the alien for an
interview under subsection (b)(1)(B). A stowaway
may apply for asylum only if the stowaway is found
to have a credible fear of persecution under
subsection (b)(1)(B). In no case may a stowaway be
considered an applicant for admission or eligible
for a hearing under section 1229a of this title.
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proposed country of removal. See 8 CFR
208.16(c), 208.30(e)(3), 1208.16(c). The
‘‘significant possibility’’ standard has
been interpreted by DHS as requiring
that the alien ‘‘demonstrate a substantial
and realistic possibility of succeeding’’
in immigration court. See Memorandum
from John Lafferty, Chief, Asylum Div.,
U.S. Citizenship and Immigration
Servs., Release of Updated Asylum
Division Officer Training Course
(ADOTC) Lesson Plan, Credible Fear of
Persecution and Torture Determinations
2 (Feb. 28, 2014); see also Holmes v.
Amerex Rent-A-Car, 180 F.3d 294, 297
(D.C. Cir. 1999) (stating in a nonimmigration context that establishing a
significant possibility involves
demonstrating ‘‘a substantial and
realistic possibility of succeeding’’
(quoting Holmes v. Amerex Rent-a-Car,
710 A.2d 846, 852 (D.C. 1998))). The
Departments propose amending 8 CFR
208.30 and 8 CFR 1208.30 to raise the
standard of proof in ‘‘credible fear’’
screenings for aliens in expedited
removal proceedings and for stowaways
from a significant possibility that the
alien can establish eligibility for
statutory withholding of removal to a
reasonable possibility that the alien
would be persecuted because of his or
her race, religion, nationality,
membership in a particular social group,
or political opinion. See 8 CFR 208.16,
208.30(e)(2), 1208.16. Similarly, for
aliens expressing a fear of torture, the
Departments propose amending 8 CFR
208.30 and 8 CFR 1208.30 to raise the
standard of proof from a significant
possibility that the alien is eligible for
withholding or deferral of removal
under the CAT regulations to a
reasonable possibility that the alien
would be tortured in the country of
removal. See 8 CFR 208.18(a),
208.30(e)(3), 1208.18(a).
Congress has not required that
consideration of eligibility for asylum,
statutory withholding of removal, and
protection under the CAT regulations in
the ‘‘credible fear’’ screening process be
considered in the same manner. In fact,
the ‘‘credible fear’’ screening process as
set forth in the INA makes no mention
whatsoever of statutory withholding of
removal or protection under the CAT
regulations. See INA 235(b)(1)(B), 8
U.S.C. 1225(b)(1)(B); see also FARRA,
112 Stat. at 2681–822; INA 103(a)(1), 8
U.S.C. 1103(a)(1) (‘‘The Secretary of
Homeland Security shall be charged
with the administration and
enforcement of [the INA] and all other
laws relating to the immigration and
naturalization of aliens * * * .’’); INA
208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A)
(‘‘The Secretary of Homeland Security
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or the Attorney General may grant
asylum to an alien who has applied for
asylum in accordance with the
requirements and procedures
established by the Secretary of
Homeland Security or the Attorney
General under this section * * * .’’);
INA 241(b)(3)(A), 8 U.S.C. 1231(b)(3)(A);
Regulations Concerning the Convention
Against Torture, 64 FR 8478, 8478 (Feb.
19, 1999), as corrected by Regulations
Concerning the Convention Against
Torture, 64 FR 13881 (Mar. 23, 1999)
(‘‘Under Article 3 [of CAT], the United
States had agreed not to ‘expel, return
(‘refouler’) or extradite’ a person to
another state where he or she would be
tortured * * * . The United States
currently implements Article 33 of the
Refugee Convention through the
withholding of removal provision in
section 241(b)(3) * * * of the [INA]
* * * .’’). FARRA provides that ‘‘the
heads of the appropriate agencies shall
prescribe regulations to implement the
obligations of the United States under
Article 3’’ of CAT, ‘‘subject to any
reservations, understandings,
declarations, and provisos contained in
the United States Senate resolution of
ratification of [CAT].’’ FARRA, sec.
2242(b), 112 Stat. at 2681–822.
Recently, DHS began to apply the
‘‘reasonable possibility’’ standard of
proof to determinations regarding
potential eligibility for statutory
withholding of removal and protection
under the CAT regulations in ‘‘credible
fear’’ screenings for aliens in expedited
removal proceedings where an alien is
found barred from asylum pursuant to 8
CFR 208.13(c)(3)–(4). On November 9,
2018, the Departments issued an Interim
Final Rule (‘‘IFR’’) to provide that
certain aliens described in 8 CFR
208.13(c)(3) or 8 CFR 1208.13(c)(3) who
entered the United States in
contravention of a covered Presidential
proclamation or order are barred from
eligibility for asylum (hereinafter
referred to as the ‘‘Presidential
Proclamation Asylum Bar IFR’’). Under
that rule, claims for statutory
withholding and protection under the
CAT regulations are analyzed under this
‘‘reasonable possibility’’ standard. See
Aliens Subject to a Bar on Entry Under
Certain Presidential Proclamations;
Procedures for Protection Claims, 83 FR
55934 (Nov. 9, 2018).13 In addition, on
13 On December 19, 2018, the U.S. District Court
for the Northern District of California enjoined the
Departments ‘‘from taking any action continuing to
implement the Rule’’ and ordered the Departments
‘‘to return to the pre-Rule practices for processing
asylum applications.’’ E. Bay Sanctuary Covenant v.
Trump, 354 F. Supp. 3d 1094, 1121 (N.D. Cal.
2018). On February 28, 2020, the U.S. Court of
Appeals for the Ninth Circuit affirmed the
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July 16, 2019, the Departments issued
an IFR providing that certain aliens
described in 8 CFR 208.13(c)(4) or 8
CFR 1208.13(c)(4) who enter, attempt to
enter, or arrive in the United States
across the southern land border on or
after such date, after transiting through
at least one country outside the alien’s
country of citizenship, nationality, or
last lawful habitual residence en route
to the United States, will be found
ineligible for asylum unless they qualify
for certain exceptions (hereinafter
referred to as the ‘‘Third Country
Transit Asylum Bar IFR’’). See Asylum
Eligibility and Procedural
Modifications, 84 FR 33829 (July 16,
2019). That IFR provides that if an alien
is found ineligible for asylum pursuant
to the bar, asylum officers will similarly
apply the ‘‘reasonable possibility’’
standard to any statutory withholding of
removal or CAT regulation claims in the
‘‘credible fear’’ screening context. See
id. at 33837.14
This proposed rule would expand the
Departments’ application of the
‘‘reasonable possibility’’ standard of
proof. Specifically, the standard of proof
in the ‘‘credible fear’’ screening process
for statutory withholding of removal
and protection under the CAT
regulations would be raised from a
significant possibility that the alien can
establish eligibility for such relief or
protection to a reasonable possibility
that the alien would be persecuted or
tortured. See 8 CFR 208.16, 208.30(e)(2),
1208.16; see also 8 CFR 208.30(e)(3)
(currently employing a ‘‘significant
possibility’’ standard), 8 CFR 208.18(a)
and 1208.18(a) (defining torture). For
aliens expressing a fear of persecution,
the standard of proof in the screening
remains unchanged regarding asylum
eligibility, i.e., a significant possibility
that the alien could establish eligibility
injunction. E. Bay Sanctuary Covenant v. Trump,
950 F.3d 1242, 1284 (9th Cir. 2020). The
Departments in this rule do not propose to make
any amendments that would implement the rule at
issue in East Bay Sanctuary.
14 On July 24, 2019, the U.S. District Court for the
Northern District of California enjoined the
Departments ‘‘from taking any action continuing to
implement the Rule’’ and ordered the Departments
‘‘to return to the pre-Rule practices for processing
asylum applications.’’ E. Bay Sanctuary Covenant v.
Barr, 385 F. Supp. 3d 922, 960 (N.D. Cal. 2019). On
August 16, 2019, the U.S. Court of Appeals for the
Ninth Circuit issued a partial stay of the
preliminary injunction so that the injunction
remained in force only in the Ninth Circuit. E. Bay
Sanctuary Covenant v. Barr, 934 F.3d 1026, 1028
(9th Cir. 2019). On September 9, 2019, the district
court then reinstated the nationwide scope of the
injunction. 391 F.Supp.3d 974. Two days later, the
Supreme Court stayed the district court’s
injunction. Barr v. East Bay Sanctuary Covenant,
140 S. Ct. 3 (2019). The Departments do not propose
to make any amendments in this rule that would
modify the substance of the rule at issue in that
litigation.
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for asylum. See INA 235(b)(1)(B)(v), 8
U.S.C. 1225(b)(1)(B)(v).
Under this rule, during ‘‘credible
fear’’ screening interviews,15 asylum
officers would consider whether aliens
could establish a credible fear of
persecution, a reasonable possibility of
persecution, or a reasonable possibility
of torture. Assessing a ‘‘credible fear of
persecution’’ for purposes of asylum
claims would continue to involve
considering whether there is a
significant possibility that the alien
could establish eligibility for asylum
under section 208 of the INA, 8 U.S.C.
1158, as is currently provided in the
regulations. See 8 CFR 208.30(e)(2).
However, under the proposed
regulations, assessing a ‘‘reasonable
possibility of persecution’’ would
involve considering whether there is a
reasonable possibility that the alien
would be persecuted such that the alien
should be referred to a hearing in
immigration court to adjudicate
eligibility for statutory withholding of
removal. See 8 CFR 208.16(b),
1208.16(b).
Meanwhile, under this proposed rule,
assessing a reasonable possibility of
torture would involve considering
whether there is a reasonable possibility
that the alien would be tortured such
that the alien should be referred for a
hearing in immigration court to
adjudicate potential eligibility for
protection under the CAT regulations.
See 8 CFR 208.16(c), 1208.16(c).
Consistent with existing regulations, if
the alien is referred to immigration
court after receiving a positive fear
determination, the immigration judge
applies a ‘‘more likely than not’’
standard to the claims for statutory
withholding of removal and protection
under the CAT regulations. See 8 CFR
1208.16–1208.17.
To be eligible for asylum under
section 208 of the INA, 8 U.S.C. 1158,
an alien must ultimately prove a
‘‘reasonable possibility’’ of persecution
upon return to his or her country. See,
e.g., Y.C. v. Holder, 741 F.3d 324, 332
15 The Departments recognize that, as a linguistic
matter, it may seem strange to refer to a proceeding
in which a reasonable possibility standard is
applied as a ‘‘credible fear’’ screening. But the
Departments have elected to retain the ‘‘credible
fear’’ nomenclature because the relevant statutory
provision is titled ‘‘removal without further review
if no credible fear of persecution,’’ INA
235(b)(1)(B)(iii), 8 U.S.C. 1225(b)(1)(B)(iii), and for
continuity and for ease of distinguishing
proceedings conducted under 8 CFR 208.30 from
those conducted under 8 CFR 208.31. Moreover,
this change is consistent with the Departments’ IFR
in 2018 that employed a reasonable possibility
standard in the context of a credible fear screening
for aliens subject to certain Presidential
proclamations. See Presidential Proclamation
Asylum Bar IFR, 83 FR at 55943.
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(2d Cir. 2013); see also 8 CFR
208.13(b)(2)(i)(B), 1208.13(b)(2)(i)(B).
On the other hand, to be eligible for
either statutory withholding of removal
or protection under the CAT
regulations, an alien must ultimately
prove a ‘‘clear probability’’ of the
relevant type of harm—i.e., that the
harm is more likely than not to occur—
upon return to his or her country. See
Y.C., 741 F.3d at 333; 8 CFR 208.16(b)(2)
and (c)(2), 1208.16(b)(2) and (c)(2); see
also E. Bay Sanctuary, 950 F.3d at 1277
(‘‘A ‘clear probability’ of persecution or
torture means that it is ‘more likely than
not’ that applicants will be persecuted
upon their removal.’’). Because an
alien’s merits burden with respect to
claims for CAT protection and statutory
withholding of removal is higher than
that for a claim to asylum, it is
reasonable for an alien’s associated
screening burden to be correspondingly
higher than for an asylum claim.
However, under the current regulations,
an asylum officer conducting an
interview under 8 CFR 208.30
determines whether there is a
‘‘significant possibility’’ that the alien
would be eligible for statutory
withholding of removal or protection
under the CAT regulations. 8 CFR
208.30(e)(2)–(3). In other words, the
asylum officer applies the same
screening standard for fear of
persecution under asylum and statutory
withholding of removal and fear of
torture under the CAT regulations,
despite the fact that ultimate success on
the merits requires differing standards
of proof.
The decision to adopt such a
regulatory scheme was made on the
assumption that it would not ‘‘disrupt[]
the streamlined process established by
Congress to circumvent meritless
claims.’’ Regulations Concerning the
Convention Against Torture, 64 FR at
8485.
But while the INA and the CAT
regulations authorize the Attorney
General and Secretary to provide for
consideration of statutory withholding
of removal claims and claims for CAT
protection together with asylum claims
or other matters that may be considered
in removal proceedings, the INA does
not mandate that approach, see, e.g., 8
U.S.C. 1103(a)(1) and 1225(b)(1); cf. Foti
v. INS, 375 U.S. 217, 229–30 & n.16
(1963) (emphasizing that administrative
regulations and procedure may broaden
or narrow the subject matter within a
court’s scope of review, including
review of orders denying voluntary
departure or withholding or removal), or
that they be considered in the same
manner. This rule would end the
current approach and require asylum
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officers conducting interviews under 8
CFR 208.30 to assess whether the
interviewed aliens can establish a
credible fear of persecution in asylum
claims, a reasonable possibility of
persecution in statutory withholding of
removal claims, and a reasonable
possibility of torture in claims under the
CAT regulations.
The Departments’ proposal to raise
the standards of proof for assessing
potential eligibility for statutory
withholding of removal and
withholding or deferral of removal
under the CAT regulations in the
‘‘credible fear’’ screening context falls
within the scope of the authority that
Congress has granted to the Secretary
and the Attorney General to carry out
immigration and nationality laws. See
HSA; FARRA; INA 241(b)(3)(A), 8
U.S.C. 1231(b)(3)(A) (allowing the
Attorney General to ‘‘decide[ ]’’ whether
an ‘‘alien’s life or freedom would be
threatened’’ before directing removal of
the alien); Regulations Concerning the
Convention Against Torture, 64 FR at
8478, as corrected by Regulations
Concerning the Convention Against
Torture, 64 FR 13881 (Mar. 23, 1999).
Moreover, raising the standards of proof
to a ‘‘reasonable possibility’’ during
screening for statutory withholding of
removal and withholding and deferral of
removal under the CAT regulations
better aligns the initial screening
standards of proof with the higher
standards used to determine whether
aliens are in fact eligible for these forms
of protection before immigration judges.
Unlike in the context of asylum
determinations, in which the ‘‘wellfounded fear’’ standard is used, both in
the statutory withholding and CAT
withholding or deferral of removal
contexts, immigration judges apply the
higher ‘‘more likely than not’’ standard.
See 8 CFR 1208.16–1208.17.
The ‘‘reasonable possibility’’ standard
has long been used for fear
determinations made under 8 CFR
208.31 and 8 CFR 1208.31, which cover
certain classes of aliens who are
ineligible for asylum but who are
eligible for statutory withholding of
removal and protection under the CAT
regulations. See 8 CFR 208.31(a) and (c),
1208.31(a) and (c); see also INA
238(b)(5), 8 U.S.C. 1228(b)(5); INA
241(a)(5), 8 U.S.C. 1231(a)(5). ‘‘This
* * * screening process is modeled on
the credible-fear screening process, but
requires the alien to meet a higher
screening standard.’’ Regulations
Concerning the Convention Against
Torture, 64 FR at 8485; see also Garcia
v. Johnson, No. 14–CV–01775, 2014 WL
6657591, at *2 (N.D. Cal. Nov. 21, 2014)
(describing the aim of the regulations as
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providing ‘‘fair and efficient
procedures’’ in reasonable fear
screening that would comport with U.S.
international obligations).
Significantly, when establishing the
‘‘reasonable fear’’ screening process,
DOJ explained that the two affected
categories of aliens should be screened
based on the higher reasonable fear
standard because, ‘‘[u]nlike the broad
class of arriving aliens who are subject
to expedited removal, these two classes
of aliens are ineligible for asylum,’’ and
may be entitled only to statutory
withholding of removal or protection
under the CAT regulations. Regulations
Concerning the Convention Against
Torture, 64 FR at 8485. ‘‘Because the
standard for establishing the likelihood
of harm related to these forms of
protection (a clear probability of
persecution or torture) is significantly
higher than the standard for asylum (a
well-founded fear of persecution), the
screening standard adopted for initial
consideration of withholding and
deferral requests in these contexts is
also higher.’’ Id.
The standard’s long use evidences
that it is consistent with the United
States’ non-refoulement obligations and
would not prevent aliens entitled to
protection under the CAT regulations
from receiving it. Drawing on the
established framework for considering
whether to grant statutory withholding
of removal or CAT protection in the
reasonable fear context, this rule would
establish a bifurcated screening process
in which aliens subject to expedited
removal will be screened for asylum
under the ‘‘significant possibility’’
standard, and screened for statutory
withholding of removal or CAT
protection under the ‘‘reasonable
possibility’’ standard.
The Departments also propose to
amend 8 CFR 208.30, 8 CFR 1208.30,
and 8 CFR 1003.42 to refer to the
screenings of aliens in expedited
removal proceedings and of stowaways
for statutory withholding of removal as
‘‘reasonable possibility of persecution’’
determinations and the screening for
withholding and deferral of removal
under the CAT regulations as
‘‘reasonable possibility of torture’’
determinations, in order to avoid
confusion between the different
standards of proof. By proposing these
amendments, the Departments seek to
maintain operational efficiency by
differentiating between screenings for
forms of relief, including asylum under
8 CFR 208.30, and screenings for only
statutory withholding of removal and
withholding and deferral of removal
under the CAT regulations under 8 CFR
208.31, because, as noted above, the two
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screenings apply to different
populations of aliens. Currently, DHS
asylum officers conduct screenings
under a ‘‘credible fear’’ standard for,
inter alia, stowaways and aliens in
expedited removal proceedings who
express a fear of persecution or torture,
a fear of return, or an intention to apply
for asylum. See 8 CFR 208.30(a),
1208.30(a). DHS asylum officers
conduct screenings under a ‘‘reasonable
fear’’ standard for aliens who express a
fear of persecution or torture and who
have been issued an administrative
removal order under section 238 of the
INA, 8 U.S.C. 1228, due to an aggravated
felony conviction or who are subject to
a reinstated removal order under section
241(a)(5) of the INA, 8 U.S.C. 1231(a)(5).
See 8 CFR 208.31(a), 1208.31(a).
Accordingly, the Departments seek to
make technical edits by using the term
‘‘reasonable possibility’’ as the legal
standard and using ‘‘reasonable fear’’
only to refer to proceedings under 8 CFR
208.31 and 8 CFR 1208.31. Use of the
term ‘‘reasonable possibility’’ rather
than the term ‘‘reasonable fear’’ when
discussing statutory withholding of
removal and CAT protection screening
determinations under 8 CFR 208.30, 8
CFR 1208.30, and 8 CFR 1003.42 will
prevent confusion over which type of
analysis is at issue.
In conjunction with the edits
proposed to DHS’s regulation in 8 CFR
208.30, DOJ proposes edits to 8 CFR
1208.30 related to the legal standard of
review. Currently, after an asylum
officer determines that an alien lacks a
credible fear of persecution or torture,
the regulation provides that an
immigration judge in EOIR then reviews
that determination under the credible
fear standard. 8 CFR 208.30(g),
1208.30(g). DHS’s proposed ‘‘reasonable
possibility’’ screening standard for
statutory withholding of removal and
CAT protection claims is a mismatch for
EOIR’s current regulation, which does
not provide for a reasonable possibility
review process in the expedited removal
context. Therefore, DOJ proposes to
modify 8 CFR 1208.30(g) to clarify that
credible fear of persecution
determinations will continue to be
reviewed under a ‘‘credible fear’’
standard, but screening determinations
for eligibility for statutory withholding
of removal and protection under the
CAT regulations will be reviewed under
a ‘‘reasonable possibility’’ standard.
Additionally, to clarify terminology in
8 CFR 208.30(d)(2), mention of the Form
M–444, Information about Credible Fear
Interview in Expedited Removal Cases,
would be replaced with mention of
relevant information regarding the
‘‘credible fear’’ screening process. This
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change would clarify that DHS may
relay information regarding screening
for a reasonable possibility of
persecution and a reasonable possibility
of torture, in addition to a credible fear
of persecution.
Under the proposed rule, the burden
is on the alien to show that there is a
reasonable possibility that he or she
would be persecuted because of his or
her race, religion, nationality,
membership in a particular social group,
or political opinion if removed to the
country of removal. Similarly, the
burden is on the alien to show there is
a reasonable possibility that he or she
would be tortured in the country of
removal. As a result, the alien must
demonstrate a reasonable possibility
that he or she will suffer severe pain or
suffering, whether physical or mental,
in the country of removal and a
reasonable possibility that the feared
harm would fall within the definition of
torture set forth in 8 CFR 208.18(a)(1)–
(8) and 8 CFR 1208.18(a)(1)–(8).
A ‘‘reasonable possibility’’ standard is
equivalent to the ‘‘well-founded fear’’
standard in section 101(a)(42) of the
Act, 8 U.S.C. 1101(a)(42), which is used
to determine ultimate eligibility for
asylum. See I.N.S. v. Stevic, 467 U.S.
407, 424–25 (1984); 8 CFR
208.13(b)(2)(i)(B), 1208.13(b)(2)(i)(B).
The ‘‘well-founded fear’’ standard is
lower than the ‘‘more likely than not’’
standard ultimately required to establish
the likelihood of future harm for
statutory withholding of removal and
protection under the CAT regulations.
Indeed: ‘‘[o]ne can certainly have a wellfounded fear of an event happening
when there is less than a 50% chance
of the occurrence taking place.’’ INS v.
Cardoza-Fonseca, 480 U.S. 421, 431
(1987).
While lower than the ‘‘clear
probability’’ standard governing the
merits determination for statutory
withholding of removal and
withholding and deferral of removal
under the CAT regulations, the
‘‘reasonable possibility’’ standard is a
well-established standard of proof that
is an appropriate screening standard to
identify those who have meaningful
claims to such protection. See Matter of
Mogharrabi, 19 I&N Dec. 439, 440–46
(BIA 1987) (distinguishing the
‘‘reasonable possibility’’ and ‘‘more
likely than not’’ standards). Determining
a reasonable possibility of persecution
does not rest on the statistical
possibility of persecution, but rather on
whether the applicant’s fear is based on
facts that would lead a reasonable
person in similar circumstances to fear
persecution. See id. at 445.
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For a number of reasons, the
Departments do not believe that this
change would implicate reliance
interests. First, the ultimate eligibility
standards remain the same. Second, it is
exceedingly unlikely that aliens seek
statutory withholding of removal or
protection under the CAT regulations
based on the applicable standard of
proof. Third, the proposed change
would provide numerous benefits.
Raising the standards of proof to a
‘‘reasonable possibility’’ for the
screening of aliens seeking statutory
withholding of removal and CAT
protection would allow the Departments
to better screen out non-meritorious
claims and focus limited resources on
claims much more likely to be
determined to be meritorious by an
immigration judge. Adopting a higher
standard for statutory withholding and
CAT screenings would not hinder the
streamlined process envisioned for
expedited removal. Asylum officers
already receive extensive training and
guidance on applying the ‘‘reasonable
possibility’’ standard in other contexts
because they are determining whether a
reasonable possibility of persecution or
torture exists in reasonable fear
determinations pursuant to 8 CFR
208.31. In some cases, asylum officers
would need to spend additional time
eliciting more detailed testimony from
aliens to account for the higher standard
of proof; however, the overall impact on
the time asylum officers spend making
screening determinations would be
minimal. The procedural aspects of
making screening determinations
regarding fear of persecution and of
torture would remain largely the same.
Moreover, using a higher standard of
proof in the screening context for those
seeking statutory withholding of
removal or protection under the CAT
regulations in the immigration courts
allows the Departments to more
efficiently and promptly distinguish
between aliens whose claims are more
likely or less likely to ultimately be
meritorious.
DHS also proposes in 8 CFR
208.30(e)(1) to interpret the ‘‘significant
possibility’’ standard that Congress
established in section 235(b)(1)(B)(v) of
the INA, 8 U.S.C. 1225(b)(1)(B)(v).
DHS’s proposal would serve to promote
greater clarity and transparency in
credible fear of persecution
determinations.
As stated in proposed in 8 CFR
208.30(e)(1), ‘‘significant possibility’’
means a substantial and realistic
possibility of succeeding. As discussed
above, this proposed definition of
‘‘significant possibility’’ is consistent
with both case law and existing policy
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and practice, and allows relevant
parties, including aliens, consultants,
and legal representatives, to better
understand the standard of proof that
applies to credible fear of persecution
claims. This definition is also consistent
with congressional intent. The 104th
Congress chose a screening standard
‘‘intended to be a low screening
standard for admission into the usual
full asylum process.’’ 142 Cong. Rec.
S11491 (daily ed. Sept. 27, 1996)
(statement of Senate Judiciary
Committee Chairman Orrin Hatch).
Originally, the Senate bill had proposed
a ‘‘determination of whether the asylum
claim was ‘manifestly unfounded,’
while the House bill applied a
‘significant possibility’ standard
coupled with an inquiry into whether
there was a substantial likelihood that
the alien’s statements were true.’’ Id. In
IIRIRA, Congress then ‘‘struck a
compromise by rejecting the higher
standard of credibility included in the
House bill.’’ Id. The House’s ‘‘significant
possibility’’ standard is lower than the
‘‘more probable than not’’ language in
the original House version. 142 Cong.
Rec. H11081 (daily ed. Sept. 25, 1996)
(statement of House Judiciary
Committee Chairman Henry Hyde). The
proposed regulation is thus consistent
with congressional intent because it
defines ‘‘significant possibility’’ in a
way that ensures that the standard does
not reach the level of more likely than
not. Overall, DHS’s effort will contribute
to ensuring consistency in making
credible fear of persecution
determinations.
5. Proposed Amendments to the
Credible Fear Screening Process
The Departments further propose to
amend 8 CFR 208.30, 8 CFR 1208.30,
and 8 CFR 1003.42 to make several
additional technical and substantive
amendments regarding fear interviews,
determinations, and reviews of
determinations. The Departments
propose to amend 8 CFR 208.30(a) and
8 CFR 1208.30(a) to clearly state that the
respective sections describe the
exclusive procedures applicable to
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act, 8
U.S.C. 1182(a)(6)(C) or 1182(a)(7), and
receive ‘‘credible fear’’ interviews,
determinations, and reviews under
section 235(b)(1)(B) of the Act, 8 U.S.C.
1225(b)(1)(B).
DHS proposes to clarify the existing
‘‘credible fear’’ screening process in
proposed 8 CFR 208.30(b), which states
that if an alien subject to expedited
removal indicates an intention to apply
for asylum or expresses a fear of
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persecution or torture, or a fear of
return, an inspecting officer shall not
proceed further with removal until the
alien has been referred for an interview
with an asylum officer, as provided in
section 235(b)(1)(A)(ii) of the Act, 8
U.S.C. 1225(b)(1)(A)(ii). The proposed
rule also states that the asylum officer
would screen the alien for a credible
fear of persecution and, as appropriate,
a reasonable possibility of persecution
or a reasonable possibility of torture,
and conduct an evaluation and
determination in accordance with 8 CFR
208.9(c), which is consistent with
current policy and practice. These
proposals aim to provide greater
transparency and clarity with regard to
fear screenings.
DHS also proposes to include
consideration of internal relocation in
the context of proposed 8 CFR
208.30(e)(1)–(3), which outline the
procedures for determining whether
aliens have a credible fear of
persecution, a reasonable possibility of
persecution, and a reasonable
possibility of torture. Considering
internal relocation in the ‘‘credible fear’’
screening context is consistent with
existing policy and practice, and the
regulations addressing internal
relocation at 8 CFR 208.16(c)(3)(ii) and
8 CFR 1208.16(c)(3)(ii) (protection
under the CAT regulations); 8 CFR
208.13(b)(1)(i)(B) and 8 CFR
1208.13(b)(1)(i)(B) (asylum); and 8 CFR
208.16(b)(1)(i)(B) and 8 CFR
1208.16(b)(1)(i)(B) (statutory
withholding). The regulatory standard
that governs consideration of internal
relocation in the context of asylum and
statutory withholding of removal
adjudications is different from the
standard that considers internal
relocation in the context of protection
under the CAT regulations. See
generally Maldonado v. Lynch, 786 F.3d
1155, 1163 (9th Cir. 2015) (noting the
marked difference between the asylum
and CAT regulations concerning
internal relocation).
In addition, the Departments propose
to add asylum and statutory
withholding eligibility bar
considerations in proposed 8 CFR
208.30(e)(1)(iii) and (e)(2)(iii), and 8
CFR 1003.42(d). Currently, 8 CFR
208.30(e)(5)(i) provides that if an alien,
other than a stowaway, is able to
establish a credible fear of persecution
or torture but also appears to be subject
to one or more of the mandatory
eligibility bars to asylum or statutory
withholding of removal, then the alien
will be placed in section 240
proceedings. In proposed 8 CFR
208.30(e)(5), DHS would require asylum
officers to determine (1) whether an
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alien is subject to one or more of the
mandatory bars to being able to apply
for asylum under section 208(a)(2)(B)–
(D) of the Act, 8 U.S.C. 1158(a)(2)(B)–
(D), or the bars to asylum eligibility
under section 208(b)(2) of the Act, 8
U.S.C. 1158(b)(2), including any
eligibility bars established by regulation
under section 208(b)(2)(C) of the Act, 8
U.S.C. 1158(b)(2)(C); 16 and (2) if so,
whether the bar at issue is also a bar to
statutory withholding of removal and
withholding of removal under the CAT
regulations.17 An alien who could
establish a credible fear of persecution
or reasonable possibility of persecution
but for the fact that he or she is subject
to one of the bars that applies to both
asylum and statutory withholding of
removal would receive a negative fear
determination, unless the alien could
establish a reasonable possibility of
torture, in which case he or she would
be referred to the immigration court for
asylum-and-withholding-only
proceedings. In those proceedings, the
alien would have the opportunity to
raise whether he or she was correctly
identified as being subject to the bar(s)
to asylum and withholding of removal
and also pursue protection under the
CAT regulations.
Under the current regulations at 8
CFR 208.30(e)(5), aliens who establish a
credible fear of persecution or torture
but appear to be subject to one or more
of the mandatory bars are referred for
section 240 proceedings. From an
administrative standpoint, it is pointless
and inefficient to adjudicate claims for
relief in section 240 proceedings when
it is determined that an alien is subject
to one or more of the mandatory bars to
asylum or statutory withholding at the
screening stage. Accordingly, applying
those mandatory bars to aliens at the
‘‘credible fear’’ screening stage would
16 The following classes of aliens are ineligible for
asylum: Aliens who (1) participated in certain types
of persecution; (2) have been convicted of a
particularly serious crime; (3) have committed (or
are reasonably believed to have committed) a
serious nonpolitical crime outside the United
States; (4) are a danger to the security of the United
States; (5) are removable on terrorism-related
grounds; or (6) were firmly resettled in another
country prior to arrival in the United States. INA
208(b)(2)(A)(i)–(vi), 8 U.S.C. 1158(b)(2)(A)(i)–(vi).
The Secretary and the Attorney General may also
by regulation establish additional ineligibilities.
INA 208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C). Together,
the bars in these two subparagraphs are commonly
referred to as the mandatory bars to a grant of
asylum.
17 The following classes of aliens are ineligible for
statutory withholding of removal: Aliens who (1)
participated in certain types of persecution; (2) have
been convicted of a particularly serious crime; (3)
have committed (or are reasonably believed to have
committed) a serious nonpolitical crime outside the
United States; or (4) are a danger to the security of
the United States. INA 241(b)(3)(B)(i)–(iv), 8 U.S.C.
1231(b)(3)(B)(i)–(iv).
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eliminate removal delays inherent in
section 240 proceedings that serve no
purpose and eliminate the waste of
adjudicatory resources currently
expended in vain.
If an asylum officer determines, at the
‘‘credible fear’’ screening stage, that an
alien is subject to one or more
mandatory bars, the alien would, under
this rule, be permitted to request review
of that determination by an immigration
judge. See 8 CFR 208.30(g) (current), 8
CFR 208.30(g) (proposed); see also INA
235(b)(1)(B)(iii)(III), 8 U.S.C.
1225(b)(1)(B)(iii)(III) (‘‘The Attorney
General shall provide by regulation and
upon the alien’s request for prompt
review by an immigration judge of a
determination * * * that the alien does
not have a credible fear of
persecution.’’).
The bars to asylum eligibility are not
identical to the bars to statutory
withholding eligibility. Compare 8
U.S.C. 1158(b)(2)(A)(i)–(vi) (bars to
asylum eligibility), with 8 U.S.C.
1231(b)(3)(B)(i)–(iv) (bars to
withholding of removal eligibility).
Under the proposed regulations, an
alien who is barred from asylum
eligibility could be found to have a
reasonable possibility of persecution in
instances in which the alien is barred
from asylum, but not likewise barred
from statutory withholding. For
instance, if an alien is subject to the firm
resettlement bar, the alien is barred from
asylum eligibility, but not barred from
statutory withholding eligibility. In such
a case, if the alien demonstrated a
reasonable possibility of persecution,
the alien would be referred to the
immigration judge for asylum-andwithholding-only proceedings. The
proposed rule would ensure that if an
alien has established a significant
possibility of eligibility for asylum or a
reasonable possibility of persecution
and is not barred from statutory
withholding eligibility, the alien can
appear before an immigration judge for
consideration of the asylum, statutory
withholding, and CAT claims.
Moreover, this process would retain a
mechanism for immigration judge
review of the determination that the
alien is not eligible for asylum, as
required in section 235(b)(1)(B)(iii) of
the Act, 8 U.S.C. 1225(b)(1)(B)(iii).
Thus, the proposed rule would
reasonably balance the various interests
at stake. It would promote efficiency by
avoiding duplicative administrative
efforts while ensuring that those who
are subject to a mandatory bar receive
an opportunity to have the asylum
officer’s finding reviewed by an
immigration judge.
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Additionally, under 8 CFR
208.30(e)(5), DHS currently uses (or
potentially would use, pending the
resolution of litigation), a ‘‘reasonable
fear’’ standard (identical to the
‘‘reasonable possibility’’ standard
enunciated in this rule) in procedures
related to aliens barred from asylum
under the two previously mentioned
IFRs, as described in 8 CFR
208.13(c)(3)–(4). The Departments seek
to make technical edits in proposed 8
CFR 208.30(e)(5), to change ‘‘reasonable
fear’’ to ‘‘reasonable possibility’’ to align
the terminology with the proposed
changes in this rule. Similarly, DOJ
proposes to make technical edits in 8
CFR 1208.30(g)(1) and 8 CFR
1003.42(d)—both of which refer to the
‘‘reasonable fear’’ standard in the
current version of 8 CFR 208.30(e)(5)—
to change the ‘‘reasonable fear’’
language to ‘‘reasonable possibility.’’
These edits are purely technical and
would not amend, alter, or impact the
standard of proof applicable to the fear
screening process and determinations,
or review of such determinations,
associated with the aforementioned
bars.
Additionally, in proposed 8 CFR
208.2(c)(1), 8 CFR 1208.2(c)(1), 8 CFR
235.6(a)(2), and 8 CFR 1235.6(a)(2), the
Departments are making technical edits
to replace the term ‘‘credible fear of
persecution or torture’’ with ‘‘a credible
fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture’’ to mirror the
terminology used in proposed 8 CFR
208.30 and 8 CFR 1208.30. Moreover, in
proposed 8 CFR 1208.30(g)(2)(iv)(C),
DOJ is making a technical edit to clarify
that stowaways barred from asylum and
both statutory and CAT withholding of
removal may still be eligible for deferral
of removal under the CAT regulations.
The Departments further propose to
amend 8 CFR 208.30(g) and 8 CFR
1208.30(g)(2), which address procedures
for negative fear determinations for
aliens in the expedited removal process.
Currently, 8 CFR 208.30(g) provides that
when an alien receives notice of a
negative determination, the asylum
officer inquires whether the alien
wishes to have an immigration judge
review the decision. If that alien refuses
to indicate whether he or she desires
such review, DHS treats this as a request
for review by an immigration judge. See
also 8 CFR 1208.30(g)(2). In proposed 8
CFR 208.30(g)(1), the Departments seek
to treat an alien’s refusal to indicate
whether he or she desires review by an
immigration judge as declining to
request such review. Also, in proposed
8 CFR 208.31, the Departments will treat
a refusal as declining to request review
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within the context of reasonable fear
determinations. This proposal aligns
with the Departments’ interest in the
expeditious resolution of fear claims,
with a focus on those claims that are
most likely to be meritorious. Given that
the alien has been informed of his or her
right to seek further review and given an
opportunity to exercise that right,
referring an alien to an immigration
judge based on a refusal to indicate his
or her desire places unnecessary and
undue burdens on the immigration
courts.
The Departments welcome comments
on all aspects of these proposals,
including the use of asylum-andwithholding-only proceedings, the
definition of ‘‘significant possibility,’’
and the raising of the standard for
statutory withholding of removal and
torture-related determinations to
‘‘reasonable possibility.’’
B. Form I–589, Application for Asylum
and for Withholding of Removal, Filing
Requirements
1. Frivolous Applications
Frivolous asylum applications are a
costly detriment, resulting in wasted
resources and increased processing
times for an already overloaded
immigration system. See Angov v.
Lynch, 788 F.3d 893, 901–02 (9th Cir.
2015) (‘‘[Immigration f]raud, forgery and
fabrication are so common—and so
difficult to prove—that they are
routinely tolerated. * * * [I]f an alien
does get caught lying or committing
fraud, nothing very bad happens to him.
* * * Consequently, immigration fraud
is rampant.’’). Under section 208(d)(6) of
the INA, 8 U.S.C. 1158(d)(6), ‘‘[i]f the
Attorney General determines that an
alien has knowingly made a frivolous
application for asylum and the alien has
received [the notice of privilege of
counsel and the consequences of
knowingly filing a frivolous
application], the alien shall be
permanently ineligible for any benefits
under this chapter, effective as of the
date of a final determination on such
application.’’ By current regulation,
such frivolousness determinations may
only be made by an immigration judge
or the BIA. 8 CFR 208.20, 1208.20.
For the penalty in section 208(d)(6) of
the INA, 8 U.S.C. 1158(d)(6), to apply,
there must be a finding that an alien
‘‘knowingly made a frivolous
application for asylum’’ after receiving
the notice required by section
208(d)(4)(A), 8 U.S.C 1158(d)(4)(A). In
other words, the alien’s asylum
application must be frivolous, the
application must have been knowingly
made—i.e., knowing of its frivolous

PO 00000

Frm 00011

Fmt 4701

Sfmt 4702

36273

nature—and the alien must have
received the notice required by section
208(d)(4)(A), 8 U.S.C. 1158(d)(4)(A), at
the time of filing.18 No penalty under
this section will be imposed unless all
three requirements are met. The term
‘‘knowingly’’ is not defined in either the
statute or the current regulations.
Consequently, the Departments propose
to clarify that ‘‘knowingly’’ requires
either actual knowledge of the
frivolousness or willful blindness
toward it. Willful blindness means the
alien was aware of a high probability
that his or her application was frivolous
and deliberately avoided learning
otherwise. This standard is higher than
mere recklessness or negligence and is
consistent with well-established legal
principles. See, e.g., Global-Tech
Appliances, Inc. v. SEB S.A., 563 U.S.
754, 769–70 (2011). The term
‘‘frivolous’’ is not defined in the INA.19
Prior to the enactment of section
208(d)(6) of the INA, 8 U.S.C.
1158(d)(6), a frivolous asylum
application was defined for purposes of
granting employment authorization as
18 The asylum application, Form I–589, contains
a written notice of the consequences of making a
frivolous asylum application pursuant to section
208(d)(4)(A) of the INA, 8 U.S.C. 1158(d)(4)(A), and
that notice is sufficient to satisfy the third
requirement of section 208(d)(6), 8 U.S.C.
1158(d)(6). See, e.g., Niang v. Holder, 762 F.3d 251,
254–55 (2d Cir. 2014) (‘‘Because the written
warning provided on the asylum application alone
is adequate to satisfy the notice requirement under
8 U.S.C. 1158(d)(4)(A) and because Niang signed
and filed his asylum application containing that
warning, he received adequate notice warning him
against filing a frivolous application.’’). Thus, every
alien who signs and files an asylum application has
received the notice required by section 208(d)(4)(A)
of the INA, 8 U.S.C. 1158(d)(4)(A).
19 Depending on context, frivolous may mean,
inter alia, ‘‘[l]acking in high purpose; trifling,
trivial, and silly’’ or ‘‘[l]acking a legal basis or legal
merit; manifestly insufficient as a matter of law.’’
Black’s Law Dictionary (11th ed. 2019). Frivolous
filings abuse the judicial process. See Des Vignes v.
Dep’t of Transp., FAA, 791 F.2d 142, 146 (Fed. Cir.
1986) (holding that frivolous filings abuse the
judicial process by wasting the time and limited
resources of adjudicators, unnecessarily expend
taxpayer resources, and deny the availability of
adjudicatory resources to deserving litigants). The
Departments accordingly believe that ‘‘frivolous’’ is
a term that is broad enough to encompass not only
applications that are fraudulent, but also those that
are plainly without legal merits. Both kinds of
applications seriously undermine the adjudicatory
process, yet although none of these conceptions of
frivolousness is precluded by INA 208(d)(6), 8
U.S.C. 1158(d)(6), not all of them are captured by
the current regulatory definition of frivolousness.
There is no indication that Congress intended a
narrow construction of 8 U.S.C. 1158(d)(6), and a
narrow view of a frivolous asylum application is at
odds with its intent to discourage improper
applications. As discussed, infra, the proposed rule
broadens the regulatory definition of a frivolous
asylum application, provided the application was
knowingly filed and the applicant received the
appropriate notice, to more fully and accurately
capture a broader spectrum of behavior that abuses
the judicial process.
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one that was ‘‘manifestly unfounded or
abusive.’’ 8 CFR 208.7 (1995).
Additional guidance interpreted
‘‘frivolous’’ in this context to mean
‘‘patently without substance.’’ See
Grijalva v. Illchert, 815 F. Supp. 328,
331 (N.D. Cal. 1993) (summarizing prior
regulatory and policy definitions of
frivolousness before the current
definition was promulgated in 1997).
Subsequent to the enactment of section
208(d)(6) of the INA, 8 U.S.C.
1158(d)(6), DOJ proposed defining a
frivolous asylum application for
purposes of that provision as one that
‘‘is fabricated or is brought for an
improper purpose’’ before settling on
the current definition of an application
in which ‘‘any of its material elements
is deliberately fabricated.’’ Compare
Inspection and Expedited Removal of
Aliens; Detention and Removal of
Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
444, 468 (Jan. 3, 1997) (proposed rule),
with Inspection and Expedited Removal
of Aliens; Detention and Removal of
Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
10312, 10344 (Mar. 6, 1997) (final rule).
Although the final rule did not explain
why DOJ altered its proposed definition
of ‘‘frivolous,’’ the proposed rulemaking
noted that the purpose of a definition of
‘‘frivolous’’ was ‘‘to discourage
applicants from making patently false
claims.’’ Inspection and Expedited
Removal of Aliens; Detention and
Removal of Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
at 447. In light of this regulatory
definition, subsequent case law has
noted that ‘‘the term ‘fraudulent’ may be
more appropriate than the term
‘frivolous’ when applied to a
questionable asylum application.’’
Matter of Y–L–, 24 I&N Dec. 151, 155 n.1
(BIA 2007) (citing Barreto-Claro v. U.S.
Att’y Gen., 275 F.3d 1334, 1339 n.11
(11th Cir. 2001), which observed that
‘‘Fraudulent’’ would be a more
appropriate modifier than ‘‘Frivolous’’
in the statutory heading of section
208(d)(6) of the INA, 8 U.S.C.
1158(d)(6)). In short, the concept of a
frivolous asylum application as
understood by the Departments has
encompassed a number of different,
related concerns over the years—i.e.,
applications that are unfounded,
abusive, improperly brought, fabricated,
or fraudulent—but not all of those are
necessarily represented in the current
regulatory definition premised solely on
fabricated material elements.
The statutory text does not provide a
definition of ‘‘frivolous,’’ expressly
restrict how it may be defined, or
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compel a narrow definition limited
solely to the deliberate fabrication of
material elements, though the penalty in
section 208(d)(6) of the INA, 8 U.S.C.
1158(d)(6), only applies if a frivolous
application is knowingly made—i.e.,
with knowledge or willful blindness of
its frivolousness—after an alien has
received notice of the consequences of
filing a frivolous application. The
current regulatory definition of
‘‘frivolous’’ related to asylum
applications, which limits the concept
of frivolousness to deliberate fabrication
of material elements, was promulgated
in 1997 with the intent ‘‘to discourage
applicants from making patently false
claims,’’ but it did not address other
types of frivolousness, such as abusive
filings, filings for an improper purpose,
or patently unfounded filings, or
explain why these considerations of
frivolousness were either no longer
necessary or undesirable. Inspection
and Expedited Removal of Aliens;
Detention and Removal of Aliens;
Conduct of Removal Proceedings;
Asylum Procedures, 62 FR at 468
(proposing to define a frivolous
application as one that ‘‘is fabricated or
is brought for an improper purpose’’);
Inspection and Expedited Removal of
Aliens; Detention and Removal of
Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
at 10344 (ultimately defining an asylum
application as frivolous if ‘‘any of its
material elements is deliberately
fabricated,’’ but not explaining the basis
for the change).
Consequently, the current, narrowlydrawn definition does not appear
sufficient to capture the full spectrum of
claims that would ordinarily be deemed
‘‘frivolous,’’ nor has it been fully
successful in its stated intent of
discouraging knowingly and patently
false claims. This result can be seen in
several cases where applications that
one may ordinarily understand as
‘‘frivolous’’ are nonetheless not
captured by the current narrow
regulatory definition. See, e.g., Scheerer
v. U.S. Att’y Gen., 445 F.3d 1311, 1317–
18 & n.10 (11th Cir. 2006) (reversing a
frivolousness finding regarding a claim
based on alleged fear of persecution due
to the applicant’s belief that the
Holocaust did not occur); L–T–M– v.
Whitaker, 760 F. App’x 498, 501 (9th
Cir. 2019) (fabricated material evidence,
including fraudulent documentation,
does not make an asylum application
frivolous because the regulatory
definition of frivolousness requires the
fabrication of an element and evidence
is not an element).
L–T–M–, in particular, demonstrates
the limitations of the current definition
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in discouraging false claims. Not only
does it run contrary to numerous other
federal court decisions upholding
frivolousness findings based on
fabricated evidence—see, e.g., Selami v.
Gonzales, 423 F.3d 621, 626–27 (6th Cir.
2005) (affirming a frivolousness finding
based on the submission of a fraudulent
newspaper article); Ursini v. Gonzales,
205 F. App’x 496, 497–98 (9th Cir. 2006)
(affirming a frivolousness finding based
on the submission of false documents);
Diallo v. Mukasey, 263 F. App’x 146,
150 (2d Cir. 2008) (affirming a
frivolousness finding based on the
submission of a fraudulent vaccination
card); Shllaku v. Gonzales, 139 F. App’x
700, 702–03 (6th Cir. 2005) (affirming a
frivolousness finding based on the
submission of counterfeit documents)—
but its potential to lead to absurd results
by allowing claims supported by
knowingly fabricated material evidence
to escape the penalty called for in INA
208(d)(6), 8 U.S.C. 1158(d)(6),
undermines the intent of that provision
to discourage false claims. The proposed
rule would revise the current definition
of ‘‘frivolous’’ to broaden it and bring it
more in line with prior understandings
of frivolous applications, including
applications that are clearly unfounded,
abusive, or involve fraud, and better
effectuate the intent of section 208(d)(6)
of the INA, 8 U.S.C. 1158(d)(6), to
discourage applications that make
patently meritless or false claims.
Accordingly, the Departments
propose to amend the definition of
‘‘frivolous’’ to ensure that manifestly
unfounded or otherwise abusive claims
are rooted out and to ensure that
meritorious claims are adjudicated more
efficiently so that deserving applicants
receive benefits in a timely fashion. The
revised regulation also reflects
Congress’s concern with applications
that are knowingly frivolous at the time
of filing, regardless of whether an alien
subsequently retracts or withdraws the
application. See INA 208(d)(4) and (6),
8 U.S.C. 1158(d)(4) and (6); Matter of X–
M–C–, 25 I&N Dec. 322, 325–27 (BIA
2010) (withdrawal of asylum
application does not preclude finding
that the application is knowingly
frivolous); see also Kulakchyan v.
Holder, 730 F.3d 993, 996 (9th Cir.
2013) (approving of Matter of X–M–C–);
Mei Juan Zheng v. Holder, 672 F.3d 178,
184 (2d Cir. 2012) (same).
Existing regulations provide that
immigration judges and the BIA may
make findings that an alien has
knowingly filed a frivolous asylum
application. See 8 CFR 208.20, 8 CFR
1208.20. The Departments propose to
amend these regulations to allow
asylum officers adjudicating affirmative
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asylum applications to make findings
that aliens have knowingly filed
frivolous asylum applications and to
refer the cases on that basis to
immigration judges (for aliens not in
lawful status) or to deny the
applications (for aliens in lawful status).
For an alien not in lawful status, a
finding by an asylum officer that an
asylum application is frivolous would
not render an alien permanently
ineligible for immigration benefits
unless an immigration judge or the BIA
subsequently makes a finding of
frivolousness upon de novo review of
the application as stated in the current
and proposed 8 CFR 208.20 and 8 CFR
1208.20. Asylum officers would apply
the same definition used by immigration
judges and the BIA as proposed by this
rule. Id. As this proposed rule would
overrule Matter of Y–L–, and revise the
definition of ‘‘frivolous,’’ USCIS would
not be required to provide opportunities
for applicants to address discrepancies
or implausible aspects of their claims in
all cases when the asylum officer
determines that sufficient opportunity
was afforded to the alien. As with any
other affirmative asylum case referred to
the immigration judge by an asylum
officer, the immigration judge would
review the asylum application de novo.
By allowing asylum officers to find
asylum applications to be frivolous, the
Departments seek to enhance the
officers’ ability to identify and
efficiently root out frivolous
applications, and to deter the filing of
such applications in the first place. The
current practice for handling frivolous
asylum applications at the affirmative
asylum application stage generally
involves asylum officers making
negative credibility determinations.
Asylum officers may refer asylum
applications to the immigration courts
based on negative credibility findings,
but not solely based on frivolousness.
Making a credibility determination,
positive or negative, involves
conducting an asylum interview. If the
asylum officer identifies credibility
concerns, such as inconsistencies or
lack of detail, the asylum officer
confronts the applicant with these
concerns during the interview and gives
the applicant an opportunity to explain.
If the asylum officer decides to make a
negative credibility determination, the
officer prepares a written assessment
that explains the credibility concerns,
such as inconsistencies, lack of detail,
or both, and discusses the
reasonableness of the applicant’s
explanations and the relevancy of the
credibility concerns to the claim. See
INA 208(b)(1)(B)(iii), 8 U.S.C.
1158(b)(1)(B)(iii); Matter of B–Y–, 25
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I&N Dec. 236, 242 (BIA 2010) (‘‘In
making an adverse credibility
determination, the opportunity for
explanation requires that an
Immigration Judge not rely on
inconsistencies that take a respondent
by surprise. See Ming Shi Xue v. BIA,
439 F.3d 111 (2d Cir. 2006) * * *. If an
inconsistency is obvious or glaring or
has been brought to the attention of the
respondent during the course of the
hearing, however, there is no
requirement that a separate opportunity
for explanation be provided prior to
making the adverse credibility
determination. See Ye v. Dep’t of
Homeland Sec., 446 F.3d 289 (2d Cir.
2006).’’).
The proposed amendments to the
regulations would give asylum officers a
valuable and more targeted mechanism
for handling frivolous asylum
applications. As noted above, when
referring cases to the immigration courts
based on negative credibility
determinations, asylum officers may flag
issues related to frivolousness for
immigration judges to consider, but they
cannot refer frivolous cases or deny
applications solely on that basis.
Allowing asylum officers to refer or
deny frivolous cases solely on that basis
would strengthen USCIS’s ability to root
out frivolous applications more
efficiently, deter frivolous filings, and
ultimately reduce the number of
frivolous applications in the asylum
system. These amendments would help
the Departments better allocate limited
resources and time and more
expeditiously adjudicate meritorious
asylum claims.
Moreover, under this proposed rule, if
an asylum officer identifies indicators of
frivolousness in an asylum application,
the asylum officer would focus more
during the interview on matters that
may be frivolous. And an immigration
judge who receives an asylum
application with a frivolousness finding
by an asylum officer would have a more
robust and developed written record
focused on frivolous material elements
to help inform his or her ultimate
decision. Thus, an asylum officer’s
finding that an application is frivolous
would help improve the efficiency and
integrity of the overall adjudicatory
process.
Asylum officers are well prepared to
put the proposed regulatory changes
into operation. They receive extensive
training on spotting indicators of
frivolousness, fraud, and credibility
concerns, including on reviewing and
assessing written materials that may
raise such concerns. In addition, asylum
officers receive training on how to
appropriately identify, raise, and
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address credibility and frivolousness
concerns during interviews with asylum
applicants. Thus, asylum officers are
well equipped to adjudicate
frivolousness in the affirmative asylum
context.
Furthermore, the Departments’
proposed regulatory changes are
consistent with congressional intent.
When the 104th Congress amended the
procedures used to consider asylum
applications through IIRIRA, it sought
‘‘to reduce the likelihood that
fraudulent or frivolous applications will
enable deportable or excludable aliens
to remain in the U.S. for substantial
periods.’’ S. Rept. No. 104–249, at 2
(1996). Allowing asylum officers, in
addition to immigration judges and the
BIA, to find filings frivolous would help
deter aliens from filing frivolous asylum
applications and reduce the likelihood
that aliens with frivolous applications
will be released into the United States
for substantial periods of time, usually
with work authorization.
The Departments also propose
changes to 8 CFR 208.20 and 8 CFR
1208.20 to expand and clarify what
circumstances would require an
immigration judge or the BIA (and now
asylum officers) to find an asylum
application to be knowingly frivolous.20
The proposed rule maintains the current
definition of ‘‘frivolous’’ such that if
knowingly made, an asylum application
would be properly considered frivolous
if the adjudicator determines that it
includes a fabricated material element.
The proposed rule also would provide,
consistent with case law, that if
knowingly made, an asylum application
premised on false or fabricated
evidence, unless it would be granted
without the fabricated evidence, may
also be found frivolous.21 See, e.g.,
Selami, 423 F.3d at 626–27; Ursini, 205
20 For purposes of 8 CFR 208.20 and 8 CFR
1208.20, an alien knowingly files a frivolous asylum
application if the alien filed the application
knowing that it was frivolous intentionally and
voluntarily, and not because of ignorance, mistake,
accident, or carelessness, or the alien filed the
application deliberately ignoring the fact that the
application was frivolous. It is the alien’s duty to
read the asylum application before signing it. If an
alien acts through an agent, the alien will be
deemed responsible for actions of the agent if the
agent acts with apparent authority. If the alien has
signed the asylum application, he or she shall be
presumed to have knowledge of its contents
regardless of his or her failure to read and
understand its contents. 8 CFR 208.3(c)(2),
1208.3(c)(2).
21 The submission of fabricated evidence may still
be sufficient to deny the application, Matter of O–
D–, 21 I&N Dec. 1079, 1083 (BIA 1998), but it will
not warrant a frivolousness finding if the
application without the evidence is also
approvable.
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F. App’x at 497–98; Diallo, 263 F. App’x
at 150; Shllaku, 139 F. App’x at 702–03.
Consistent with the concept of
frivolousness as encompassing claims
that are patently without substance or
merit, an application, if knowingly
made, would also be considered
frivolous if applicable law clearly
prohibits the grant of asylum. Of course,
simply because an argument or claim is
unsuccessful does not mean that it can
be considered frivolous. Matter of
Cheung, 16 I&N Dec. 244, 245 (BIA
1977). Neither could reasonable
arguments to extend, modify, or reverse
the law as it stands. Cf. Fed. R. Civ. P.
11(b)(2) (‘‘By presenting to the court a
pleading, written motion, or other
paper—whether by signing, filing,
submitting, or later advocating it—an
attorney or unrepresented party certifies
that to the best of the person’s
knowledge, information, and belief,
formed after an inquiry reasonable
under the circumstances * * * the
claims, defenses, and other legal
contentions are warranted by existing
law or by a nonfrivolous argument for
extending, modifying, or reversing
existing law or for establishing new
law’’). Finally, if knowingly made, an
application filed without regard to the
merits of the claim would be considered
frivolous. See Cooter & Gell v. Hartmax,
Corp., 496 U.S. 384, 398 (1990) (‘‘The
filing of complaints, papers, or other
motions without taking the necessary
care in their preparation is a separate
abuse of the judicial system, subject to
separate sanction. * * * Baseless filing
puts the machinery of justice in motion,
burdening courts and individuals alike
with needless expense and delay.’’).
Such a sanction is fully consistent with
the abusive nature of such applications,
which are often filed for an ulterior
purpose, such as being placed in
removal proceedings, without regard to
the merits of the application itself. Cf.
Matter of Jaso and Ayala, 27 I&N Dec.
557, 558 (BIA 2019) (affirming the
dismissal of immigration proceedings
where a respondent filed an asylum
application solely for the purpose of
being placed in immigration
proceedings to seek some other form of
relief, recognizing that ‘‘it is an abuse of
the asylum process to file a meritless
asylum application with the USCIS for
the sole purpose of seeking cancellation
of removal in the Immigration
Court’’); 22 Inspection and Expedited
Removal of Aliens; Detention and
22 Although the Board’s decision affirmed an
immigration judge’s authority to dismiss such a
case upon motion by DHS, such abusive filings for
an improper purpose also warrant sanctioning as
frivolous if the proceedings go forward.
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Removal of Aliens; Conduct of Removal
Proceedings; Asylum Procedures, 62 FR
at 447 (proposing to define an
application as ‘‘frivolous’’ if, inter alia,
it is ‘‘brought for an improper purpose’’
in order to discourage applicants from
making false asylum claims).23
Further, section 208(d)(4)(A) of the
INA, 8 U.S.C. 1158(d)(4)(A), requires
that aliens receive notice of the
consequences of knowingly filing a
frivolous application. Under the
proposed regulation, an immigration
judge would not need to provide an
additional opportunity to an alien to
account for issues of frivolousness with
the claim before determining that the
application is frivolous, as long as the
required notice was provided. The
statute is clear on its face that the only
procedural requirement for finding a
frivolous asylum application to be
knowingly made is the provision of
notice under section 208(d)(4)(A) of the
INA, 8 U.S.C. 1158(d)(4)(A). See INA
208(d)(6), 8 U.S.C. 1158(d)(6) (‘‘If the
Attorney General determines that an
alien has knowingly made a frivolous
application for asylum and the alien has
received the notice under paragraph
(4)(A), the alien shall be permanently
ineligible for any benefits under this
chapter * * *.’’); see also Ndibu v.
Lynch, 823 F.3d 229, 235 (4th Cir. 2016)
(describing the statute as ‘‘clear and
unambiguous’’). Furthermore, an alien
is on notice at the time of filing the
application that it may be deemed
frivolous. Niang, 762 F.3d at 254–55
(‘‘Because the written warning provided
on the asylum application alone is
adequate to satisfy the notice
requirement under 8 U.S.C.
1158(d)(4)(A) and because Niang signed
and filed his asylum application
containing that warning, he received
adequate notice warning him against
filing a frivolous application.’’). Thus,
an alien is already aware of the potential
ramifications of filing a frivolous
application. Moreover, an alien—who
presumably knows whether his or her
application is fraudulent or meritless—
23 A leading immigration advocacy group has also
noted the risk of a frivolousness finding in
situations in which an alien makes a false claim to
asylum solely to obtain a Notice to Appear and be
placed in removal proceedings in order to seek
another form of relief. See American Immigration
Lawyers Association, Ethical Considerations
Related to Affirmatively Filing an Application for
Asylum for the Purpose of Applying for
Cancellation of Removal and Adjustment of Status
for a Nonpermanent Resident at 4 (2016), https://
www.aila.org/practice/ethics/ethics-resources/20162019/submitting-an-affirmative-asylum-app-ethicalqs (describing as a ‘‘classic instance’’ of asylum
frivolousness a situation in which an alien willfully
creates false facts for an asylum application in order
to be placed in removal proceedings to apply for
another type of relief).
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will naturally have an opportunity to
account for any issues during the alien’s
removal proceeding if the alien so
chooses. Consequently, there is no legal
or operational reason to require a
second warning and a third or fourth
opportunity to address problematic
aspects of the claim that may warrant a
sanction for frivolousness.
The Departments note that the BIA
has previously explained that ‘‘it would
be a good practice for an Immigration
Judge who believes that an applicant
may have submitted a frivolous asylum
application to bring this concern to the
attention of the applicant prior to the
conclusion of proceedings.’’ Matter of
Y–L–, 24 I&N Dec. at 159–60. In Matter
of Y–L–, however, the BIA interpreted
the regulatory provision at 8 CFR
1208.20, which provides that an EOIR
adjudicator may only make this finding
if he ‘‘is satisfied that the applicant,
during the course of the proceedings,
has had sufficient opportunity to
account for any discrepancies or
implausible aspects of the claim.’’ Id. at
159. There is no indication that the
BIA’s decision was meant to elaborate
on any statutory procedural
requirements. Cf. Matter of B–Y–, 25
I&N Dec. at 242 (‘‘When the required
frivolousness warnings have been given
to the respondent prior to the start of a
merits hearing, the Immigration Judge is
not required to afford additional
warnings or seek further explanation in
regard to inconsistencies that have
become obvious to the respondent
during the course of the hearing.’’). The
proposed regulation does not contain
the 8 CFR 208.20 or 8 CFR 1208.20
provision because the Departments
believe the current regulatory
framework has not successfully
achieved the Departments’ goal of
preventing knowingly frivolous
applications that delay the adjudication
of other asylum applications that may
merit relief. Moreover, an alien who
files an asylum application already both
knows whether the application is
fraudulent or meritless and is aware of
the potential ramifications of knowingly
filing a frivolous application. The alien
is therefore already on notice and has an
opportunity to account for any issues
with the claim without the immigration
judge having to bring the issues to the
alien’s attention. Thus, there is no
reason to require multiple opportunities
for an alien to disavow or explain a
knowingly frivolous application, and
the current requirement, in essence,
creates a moral hazard that encourages
aliens to pursue false asylum
applications because no penalty can
attach until the alien is caught and
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given an opportunity to retract the
claim. See Angov, 788 F.3d at 901–02
(‘‘[Immigration f]raud, forgery and
fabrication are so common—and so
difficult to prove—that they are
routinely tolerated. * * * [I]f an alien
does get caught lying or committing
fraud, nothing very bad happens to him.
* * * Consequently, immigration fraud
is rampant.’’). Accordingly, the
proposed rule would overrule Matter of
Y–L– to the extent that the two may
conflict.24
Finally, in order to ameliorate the
consequences of knowingly filing a
frivolous application in appropriate
cases, the Departments propose a
mechanism that would allow certain
aliens to withdraw, with prejudice, their
applications by disclaiming the
applications; accepting an order of
voluntary departure for a period of no
more than 30 days; withdrawing, also
with prejudice, all other applications for
relief or protection; and waiving any
rights to file an appeal, motion to
reopen, and motion to reconsider. In
such instances the aliens would not be
subject to a frivolousness finding and
could avoid the penalties associated
with such a finding.25 Finally, the
proposed regulation does not change
current regulatory language that makes
clear that a frivolousness finding does
not bar an alien from seeking statutory
withholding of removal or protection
under the CAT regulations.
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2. Pretermission of Legally Insufficient
Applications
Additionally, DOJ proposes to add a
new paragraph (e) to 8 CFR 1208.13 to
clarify that immigration judges may
pretermit and deny an application for
asylum, statutory withholding of
removal, or protection under the CAT
regulations if the alien has not
established a prima facie claim for relief
or protection under the applicable laws
and regulations. See Matter of E–F–H–L–
, 27 I&N Dec. 226, 226 (A.G. 2018); see
also Matter of A–B–, 27 I&N Dec. 316,
340 (A.G. 2018) (‘‘Of course, if an alien’s
asylum application is fatally flawed in
one respect—for example, for failure to
show membership in a proposed social
group * * *—an immigration judge or
the Board need not examine the
remaining elements of the asylum
24 The proposed rule would also overrule any
other cases that rely on the same reasoning as
Matter of Y–L–, to the extent that there is a conflict
between the proposed rule and case law regarding
frivolousness findings. See, e.g., Matter of B–Y–, 25
I&N Dec. at 241 (requiring explicit deliberateness/
materiality findings).
25 This safety-valve provision would modify
Matter of X–M–C– by providing a limited exception
to the general rule that an asylum application may
still be deemed frivolous even if it is withdrawn.
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claim.’’). Such a decision would be
based on the Form I–589 application
itself and any supporting evidence.
The BIA previously addressed the
issue of adjudicating applications for
asylum without testimony in Matter of
Fefe. 20 I&N Dec. 116 (BIA 1989). In
Matter of Fefe, the BIA stated ‘‘[a]t a
minimum, we find that the regulations
require that an applicant for asylum and
withholding take the stand, be placed
under oath, and be questioned as to
whether the information in the written
application is complete and correct.’’ Id.
at 118. But the regulations at issue in
Matter of Fefe are no longer in effect.
The only other prior BIA decision to
address the matter was subsequently
vacated by the Attorney General, and no
longer has any precedential effect. See
Matter of E–F–H–L–, 26 I&N Dec. 319,
322 (BIA 2014), vacated on other
grounds by 27 I&N Dec. 226 (A.G. 2018).
Current regulations require a hearing
on an asylum application only ‘‘to
resolve factual issues in dispute.’’ 8 CFR
1240.11(c)(3) (emphasis added). No
existing regulation requires a hearing
when an asylum application is legally
deficient. To the contrary, current
regulations expressly note that no
further hearing is necessary once an
immigration judge determines that an
asylum application is subject to certain
grounds for mandatory denial. Id.
Moreover, other immigration
applications are subject to pretermission
without a hearing when they are not
legally sufficient, and there is no reason
to treat asylum applications differently.
See Zhu v. Gonzales, 218 F. App’x 21,
23 (2d Cir. 2007) (finding that
pretermission of an asylum application
due to a lack of a legal nexus to a
protected ground was not a due process
violation when the alien was given an
opportunity to address the issue).
Further, pretermission due to a failure
to establish prima facie legal eligibility
for asylum is akin to a decision by an
immigration judge or the BIA denying a
motion to reopen to apply for asylum on
the same basis, and both immigration
judges and the BIA have routinely made
such determinations for many years. See
INS v. Abudu, 485 U.S. 94, 104 (1988)
(holding that the BIA may deny a
motion to reopen to file an asylum
application if the alien has not made a
prima facie case for that relief).
In short, neither the INA nor current
regulations require holding a full merits
hearing on purely legal issues, such as
prima facie legal eligibility for relief.26
26 The Departments are not aware of anything in
IIRIRA or related legislative history that would
conflict with an immigration judge’s ability to
pretermit an asylum application that does not
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Further, allowing the pretermission of
legally deficient asylum applications is
consistent with current practice,
applicable law, and due process. As
explained below, an immigration judge
would only be able to pretermit an
asylum application after first allowing
the alien an opportunity to respond. The
alien would be able to address any
inconsistencies or legal weaknesses in
the asylum application in the response
to the judge’s notice of possible
pretermission.
Under the proposed regulation, an
immigration judge may pretermit an
asylum application in two
circumstances: (1) Following an oral or
written motion by DHS, and (2) sua
sponte upon the immigration judge’s
own authority. Provided the alien has
had an opportunity to respond, and the
immigration judge considers any such
response, a hearing would not be
required for the immigration judge to
make a decision to pretermit and deny
the application. In the case of the
immigration judge’s exercise of his or
her own authority, parties would have
at least ten days’ notice before the
immigration judge would enter such an
order. A similar timeframe would apply
if DHS moves to pretermit, under
current practice. See EOIR, Immigration
Court Practice Manual at D–1 (Aug. 2,
2018), https://www.justice.gov/eoir/
page/file/1084851/download (last
visited May 20, 2020).
C. Standards for Consideration During
Review of an Application for Asylum or
for Statutory Withholding of Removal
1. Membership in a Particular Social
Group
To establish eligibility for asylum
under the INA, as amended by the
Refugee Act of 1980, or statutory
withholding of removal, the applicant
must demonstrate, among other things,
that she or he was persecuted, or has a
well-founded fear of future persecution,
on account of a protected ground: ‘‘race,
religion, nationality, membership in a
particular social group, or political
opinion.’’ See INA 101(a)(42), 8 U.S.C.
1101(a)(42); see also INA 208(b)(1)(A)
and 241(b)(3)(A), 8 U.S.C. 1158(b)(1)(A)
and 1231(b)(3)(A). Congress, however,
has not defined the phrase
demonstrate prima facie eligibility for relief. For
example, the Departments do not believe that
requiring a sufficient level of detail to determine
whether or not an alien has a prima facie case for
asylum, statutory withholding of removal, or
protection under the CAT regulations would
necessarily require a voluminous application. See
H.R. Rep. No. 104–469, part 1, at 175–76 (1996).
The point instead is enough information to
determine the basis of the alien’s claim for relief
and if such a claim could be sufficient to
demonstrate eligibility.

E:\FR\FM\15JNP2.SGM

15JNP2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 152 of 965
36278

Federal Register / Vol. 85, No. 115 / Monday, June 15, 2020 / Proposed Rules

jbell on DSKJLSW7X2PROD with PROPOSALS2

‘‘membership in a particular social
group.’’ Nor is the term defined in the
United Nations Convention Relating to
the Status of Refugees (‘‘Refugee
Convention’’), July 28, 1951, 19 U.S.T.
6259, 189 U.N.T.S. 150, or the related
Refugee Protocol. Further, the term
lacks the benefit of clear legislative
intent. See Fatin v. INS, 12 F.3d 1233,
1239 (3d Cir. 1993) (Alito, J.) (‘‘Thus,
neither the legislative history of the
relevant United States statutes nor the
negotiating history of the pertinent
international agreements sheds much
light on the meaning of the phrase
‘particular social group.’ ’’); cf. Matter of
Acosta, 19 I&N Dec. 211, 232 (BIA 1985)
(‘‘Congress did not indicate what it
understood this ground of persecution
to mean, nor is its meaning clear in the
Protocol’’), overruled on other grounds
by Matter of Mogharrabi, 19 I&N Dec.
439 (BIA 1987).
When Congress passed the Refugee
Act of 1980, further implementing U.S.
obligations under the Refugee Protocol,
it included ‘‘membership in a particular
social group’’ in its definition of
‘‘refugee’’ at section 101(a)(42) of the
INA, 8 U.S.C. 1101(a)(42). Just a few
years later, the BIA established that a
particular social group is ‘‘a group of
persons all of whom share a common,
immutable characteristic,’’ and that the
characteristic ‘‘either is beyond the
power of an individual to change or that
it is so fundamental to his identity or
conscience that it ought not be required
to be changed.’’ Matter of Acosta, 19
I&N Dec. at 233–34.
Although the Board did not
significantly refine the formulation
further until years later, see, e.g., Matter
of C–A–, 23 I&N Dec. 951, 956, 959–60
(BIA 2006), it routinely issued decisions
delineating which groups did and did
not qualify as particular social groups in
the context of the relevant societies for
purposes of asylum protection, see, e.g.,
Matter of H–, 21 I&N Dec. 337, 342–43
(BIA 1996) (membership in a Somali
subclan may constitute membership in
a particular social group); Matter of
Toboso-Alfonso, 20 I&N Dec. 819, 822–
23 (BIA 1990) (designated for
publication by the Attorney General in
1994) (homosexuals in Cuba may
constitute a particular social group).27
27 Federal courts have raised questions about
whether the Board or the Attorney General can
recognize or reject particular social groups in this
manner, Pirir-Boc v. Holder, 750 F.3d 1077, 1084
(9th Cir. 2014), and a recent federal district court
decision has more clearly called into question the
validity of this approach of announcing general
rules of particular social group definitions. Grace v.
Whitaker, 344 F. Supp. 3d 96, 126 (D.D.C. 2018)
(finding that general rules of particular social group
definitions, at least as applied to credible fear
claims, run ‘‘contrary to the individualized analysis
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Starting in the late 2000s, the BIA began
to build on the Acosta definition in a
series of cases, and subsequently settled
on a three-part test for a particular social
group, holding that the group must be
‘‘(1) composed of members who share a
common immutable characteristic, (2)
defined with particularity, and (3)
socially distinct within the society in
question.’’ Matter of M–E–V–G–, 26 I&N
Dec. at 237; see also Matter of
W–G–R–, 26 I&N Dec. at 212–18.
Immutability entails a common
characteristic: A trait ‘‘that the members
of the group either cannot change, or
should not be required to change
because it is fundamental to their
individual identities or consciences.’’
Matter of Acosta 19 I&N Dec. at 233.
Particularity requires that the group
‘‘must be defined by characteristics that
provide a clear benchmark for
determining who falls within the group’’
and that ‘‘the terms used to describe the
group have commonly accepted
definitions in the society of which the
group is a part.’’ Matter of M–E–V–G–,
26 I&N Dec. at 239. Further, the group
must not be ‘‘amorphous, overbroad,
diffuse, or subjective.’’ Id. To be
considered ‘‘socially distinct,’’ the
group must be a meaningfully discrete
group as the relevant society perceives
it. The term is not dependent on literal
or ‘‘ocular’’ visibility. Id. at 238, 240–41.
The definition of ‘‘particular social
group’’ has been the subject of
considerable litigation and is a product
of evolving case law, making it difficult
for EOIR’s immigration judges and
Board members, as well as DHS asylum
officers, to uniformly apply the
framework. See Matter of A–B–, 27 I&N
Dec. at 331 (‘‘Although the Board has
articulated a consistent understanding
of the term ‘particular social group,’ not
all of its opinions have properly applied
that framework.’’); see also, e.g.,
Cordoba v. Holder, 726 F.3d 1106, 1114
(9th Cir. 2013) (‘‘We have recognized
that the phrase ‘particular social group’
is ambiguous.’’ (citing Henriquez-Rivas
v. Holder, 707 F.3d 1081, 1083 (9th Cir.
2013) (en banc))); Fatin, 12 F.3d at 1238
(‘‘Both courts and commentators have
struggled to define ‘particular social
group.’ Read in its broadest literal sense,
the phrase is almost completely openended.’’); see also Velasquez v.
Sessions, 866 F.3d 188, 198 (4th Cir.
2017) (Wilkinson, J. concurring) (noting
that the legal ‘‘analysis of ‘particular
social group’ in the asylum statute is at
risk of lacking rigor,’’ that Congress did
not intend ‘‘‘membership in a particular
social group’ to be some omnibus catchrequired by the INA’’), appeal docketed, No. 19–
5013 (D.C. Cir. filed Jan. 30, 2019).
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all,’’ and that ‘‘judicial interpretations of
th[e] statute may outstrip anything
Congress intended’’). Accordingly, this
regulation would provide clear
parameters for evaluating cognizable
‘‘particular social groups.’’
The proposed rule would codify the
longstanding requirements, as discussed
above, that a particular social group
must be (1) composed of members who
share a common immutable
characteristic, (2) defined with
particularity, and (3) socially distinct in
the society in question. In addition, the
particular social group must have
existed independently of the alleged
persecutory acts and cannot be defined
exclusively by the alleged harm.28 See
Matter of A–B–, 27 I&N Dec. at 334 (‘‘To
be cognizable, a particular social group
must ‘exist independently’ of the harm
asserted in an application for asylum or
statutory withholding of removal.’’); see
generally Matter of M–E–V–G–, 26 I&N
Dec. at 243 (‘‘The act of persecution by
the government may be the catalyst that
causes the society to distinguish [a
collection of individuals] in a
meaningful way and consider them a
distinct group, but the immutable
characteristic of their shared past
experience exists independent of the
persecution.’’).
The proposed rule would further
build on the BIA’s standards and
provide clearer guidance to adjudicators
regarding whether an alleged group
exists and, if so, whether it is cognizable
as a particular social group in order to
ensure the consistent consideration of
asylum and statutory withholding
claims. For example, the proposed rule
28 The Departments recognize the existence of
confusion over this standard because the
independent existence of a particular social group
is not precisely the same concept as noting the
group cannot be defined exclusively by the alleged
harm. Thus, the proposed rule clarifies that a valid
particular social group must have existed
independently of the alleged persecutory acts and
cannot be defined exclusively by the alleged harm.
Otherwise, ‘‘[i]f a group is defined by the
persecution of its members, the definition of the
group moots the need to establish actual
persecution’’ Matter of A–B–, 27 I&N Dec. at 335.
The ‘‘independent existence’’ formulation has been
accepted by many courts. See, e.g., Perez-Rabanales
v. Sessions, 881 F.3d 61, 67 (1st Cir. 2018) (‘‘A
sufficiently distinct social group must exist
independent of the persecution claimed to have
been suffered by the alien and must have existed
before the alleged persecution began.’’); Lukwago v.
Ashcroft, 329 F.3d 157, 172 (3d Cir. 2003) (‘‘We
agree that under the statute a ‘particular social
group’ must exist independently of the persecution
suffered by the applicant for asylum.’’). For courts
that have rejected this ‘‘independent existence’’
requirement, see, e.g., Cece v. Holder, 733 F.3d 662,
671–72 (7th Cir. 2013) (en banc), both subsequent
decisions recognizing the requirement, see, e.g.,
Matter of A–B– and Matter of M–E–V–G–, supra, and
the Departments’ proposed rule codifying it would
warrant re-evaluation under well-established
principles. See Brand X, 545 U.S. at 982.
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would outline several nonexhaustive
bases that would generally be
insufficient to establish a particular
social group. Without more, the
Secretary of Homeland Security and the
Attorney General, in general, would not
favorably adjudicate claims of aliens
who claim membership in a purported
particular social group consisting of or
defined, in substance, by the following
circumstances:
(1) Past or present criminal activity or
associations, Matter of W–G–R–, 26 I&N
Dec. at 222–23; Cantarero v. Holder, 734
F.3d 82, 86 (1st Cir. 2013); Gonzalez v.
U.S. Att’y Gen., 820 F.3d 399, 405 (11th
Cir. 2016);
(2) past or present terrorist activity or
association;29
(3) past or present persecutory activity
or association;
(4) presence in a country with
generalized violence or a high crime
rate, Matter of A–B–, 27 I&N Dec. at 320;
(5) the attempted recruitment of the
applicant by criminal, terrorist, or
persecutory groups, Matter of S–E–G–,
24 I&N Dec. 579, 585–86 (BIA 2008);
Matter of E–A–G–, 24 I&N Dec. 591,
594–95 (BIA 2008);
(6) the targeting of the applicant for
criminal activity for financial gain based
on perceptions of wealth or affluence,
Matter of A–M–E– & J–G–U–, 24 I&N
Dec. 69, 75 (BIA 2007);
(7) interpersonal disputes of which
governmental authorities were unaware
or uninvolved, Matter of Pierre, 15 I&N
Dec. 461, 462–63 (BIA 1975); see also
Gonzalez-Posadas v. Att’y Gen. of U.S.,
781 F.3d 677, 685 (3d Cir. 2015);
(8) private criminal acts of which
governmental authorities were unaware
or uninvolved, Matter of A–B–, 27 I&N
Dec. at 343–44; see also Gonzales-Veliz
v. Barr, 938 F.3d 219, 230–31 (5th Cir.
2019);
(9) status as an alien returning from
the United States, Delgado-Ortiz v.
Holder, 600 F.3d 1148, 1151–52 (9th
Cir. 2010) (‘‘We conclude that
Petitioners’ proposed social group,
‘returning Mexicans from the United
States,’ * * * * is too broad to qualify
as a cognizable social group.’’); Sam v.
Holder, 752 F.3d 97, 100 (1st Cir. 2014)
(Guatemalans returning after a lengthy
residence in the United States is not a
cognizable particular social group).
This list is nonexhaustive, and the
substance of the alleged particular social
29 Just as past criminal associations cannot
establish a particular social group, neither past
association with terrorists or past association with
persecutors warrants recognition as a particular
social group. To do so would reward membership
in organizations that cause harm to society and
create a perverse incentive to engage in
reprehensible or illicit behavior as a means of
avoiding removal. Cf. Cantarero, 734 F.3d at 86.
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group, rather than the specific form of
its delineation, will be considered by
adjudicators in determining whether the
group falls within one of the categories
on the list. Without additional evidence,
these circumstances are generally
insufficient to demonstrate a particular
social group that is cognizable because
it is immutable, socially distinct, and
particular, that is cognizable because the
group does not exist independently of
the harm asserted, or that is cognizable
because the group is defined exclusively
by the alleged harm. At the same time,
the regulation does not foreclose that, in
rare circumstances, such facts could be
the basis for finding a particular social
group, given the fact- and societyspecific nature of this determination. In
addition to resulting in more uniform
application, providing clarity to this
issue will reduce the amount of time the
adjudicators must spend evaluating
such claims.
The proposed regulation also specifies
procedural requirements specific to
asylum and statutory withholding
claims premised on a particular social
group. While in proceedings before an
immigration judge, the alien must first
define the proposed particular social
group as part of the asylum application
or otherwise in the record. If the alien
fails to do so while before an
immigration judge, the alien will waive
any claim based on a particular social
group formulation that was not
advanced. See Matter of W–Y–C– & H–
O–B–, 27 I&N Dec. 189, 190–91 (BIA
2018). Further, to encourage the
efficient litigation of all claims in front
of the immigration court at the same
time—and to avoid gamesmanship and
piecemeal analyses of claims in separate
proceedings when all claims could have
been brought at once—the alien will
also waive the ability to file any motion
to reopen or reconsider an asylum
application related to the alien’s
membership in a particular social group
that could have been brought at the
prior hearing, including based on
allegations related to the strategic
choices made by an alien’s counsel in
defining the alleged particular social
group. This limitation is consistent with
current requirements for motions to
reopen that preclude the raising of
claims that could have been brought in
a prior proceeding. See 8 CFR
1003.23(b)(3) (‘‘A motion to reopen for
the purpose of providing the alien an
opportunity to apply for any form of
discretionary relief will not be granted
if it appears that the alien’s right to
apply for such relief was fully explained
to him or her by the Immigration Judge
and an opportunity to apply therefore
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was afforded at the hearing, unless the
relief is sought on the basis of
circumstances that have arisen
subsequent to the hearing.’’). These
regulations will enable the immigration
judge to adjudicate the alien’s particular
claim for relief or protection timely and
efficiently, including deciding whether
or not pretermission of the alien’s
application may be appropriate.
2. Political Opinion
The definition of ‘‘political opinion’’
has also been the subject of considerable
litigation and is a product of evolving
case law, making it difficult for EOIR’s
immigration judges and Board members,
as well as DHS asylum officers, to
uniformly apply the framework.
Compare, e.g., Hernandez-Chacon v.
Barr, 948 F.3d 94, 102–03 (2d Cir. 2020)
(refusal to submit to the violent
advances of gang members may be akin
to a political opinion taking a stance
against a culture of male-domination),
with Saldarriaga v. Gonzales, 402 F.3d
461, 467 (4th Cir. 2005) (disapproval of
a drug cartel is not a political opinion—
‘‘Indeed, to credit such disapproval as
grounds for asylum would enlarge the
category of political opinions to include
almost any quarrel with the activities of
almost any organization. Not only
would the proliferation of asylum grants
under this expansive reading interfere
with the other branches’ primacy in
foreign relations, it would also strain the
language of § 1101(a)(42)(A). The statute
requires persecution to be on a discrete
basis and to fall within one of the
enumerated categories.’’ (citations
omitted)).
BIA case law makes clear that a
political opinion involves a cause
against a state or a political entity,
rather than against a culture. Matter of
S–P–, 21 I&N Dec. 486, 494 (BIA 1996)
(‘‘Here we must examine the record for
direct or circumstantial evidence from
which it is reasonable to believe that
those who harmed the applicant were in
part motivated by an assumption that
his political views were antithetical to
those of the government.’’ (emphasis
added)). For purposes of interpreting the
Refugee Convention and subsequent
Protocol, the United Nations High
Commissioner for Refugees (‘‘UNHCR’’)
also analyzes ‘‘political opinion’’ in
terms of holding an opinion different
from the Government or not tolerated by
the relevant governmental authorities.
UNHCR Handbook on Procedures and
Criteria for Determining Refugee Status
and Guidelines on International
Protection, ch. II(B)(3)(f), ¶¶ 80–82 (Feb.
2019) (discussing political opinion
refugee claims in terms of opinions not
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tolerated by governmental the
authorities or ruling powers).
Nevertheless, to avoid further strain
on the INA’s definition of refugee, INA
1101(a)(42)(A), 8 U.S.C. 1101(a)(42)(A),
see Saldarriaga, 402 F.3d at 467, to
provide additional clarity for
adjudicators, and in recognition of both
statutory requirements and the general
understanding that a political opinion is
intended to advance or further a discrete
cause related to political control of a
state, id. at 466–67, the Departments
propose to define political opinion as
one expressed by or imputed to an
applicant in which the applicant
possesses an ideal or conviction in
support of the furtherance of a discrete
cause related to political control of a
state or a unit thereof. Moreover, in
recognition of that definition, the
Secretary or Attorney General, in
general, will not favorably adjudicate
claims of persecution on account of a
political opinion defined solely by
generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior 30 in furtherance of
a cause against such organizations
related to efforts by the state to control
such organizations or behavior that is
antithetical to or otherwise opposes the
ruling legal entity of the state or a legal
sub-unit of the state. Finally, consistent
with INA 101(a)(42), 8 U.S.C.
1101(a)(42), a person who has been
forced to abort a pregnancy or to
undergo involuntary sterilization, or
who has been persecuted for failure or
refusal to undergo such a procedure or
for other resistance to a coercive
population control program, shall be
deemed to have been persecuted on
account of political opinion, and a
person who has a well-founded fear that
he or she will be forced to undergo such
a procedure or subject to persecution for
such failure, refusal, or resistance shall
be deemed to have a well-founded fear
of persecution on account of political
opinion.

3. Persecution
For purposes of eligibility for asylum
and withholding of removal,
persecution is defined as ‘‘a threat to the
life or freedom of, or the infliction of
suffering or harm upon, those who differ
in a way regarded as offensive.’’ Matter
of Acosta, 19 I&N Dec. at 222; see also
Fatin, 12 F.3d at 1240 (‘‘Thus, we
interpret Acosta as recognizing that the
concept of persecution does not
encompass all treatment that our society
regards as unfair, unjust, or even
unlawful or unconstitutional.’’). It
encompasses two aspects: ‘‘harm or
suffering had to be inflicted upon an
individual in order to punish him for
possessing a belief or characteristic a
persecutor sought to overcome * * *
[and] harm or suffering had to be
inflicted either by the government of a
country or by persons or an organization
that the government was unable or
unwilling to control.’’ Matter of Acosta,
19 I&N Dec. at 222. Put differently,
persecution requires an intent to target
a belief, characteristic or group, a severe
level of harm, and the infliction of a
severe level of harm by the government
of a country or by persons or an
organization that the government is
unable or unwilling to control. Matter of
A–B–, 27 I&N Dec. at 337. For purposes
of evaluating the severity of the level of
harm, persecution connotes an extreme
level of harm and does not encompass
all possible forms of mistreatment. See
Shi v. U.S. Att’y Gen., 707 F.3d 1231,
1235 (11th Cir. 2013) (explaining that
persecution is ‘‘an extreme concept that
does not include every sort of treatment
[that] our society regards as offensive’’
(quotation marks and citations
omitted)); Gormley v. Ashcroft, 364 F.3d
1172, 1176 (9th Cir. 2004) (same).
It is thus well-established that not all
treatment that the United States regards
as unfair, offensive, unjust, or even
unlawful or unconstitutional constitutes
persecution under the INA.31 Further,
intermittent harassment, including brief
detentions, repeated threats with no
effort to carry out the threats, or nonsevere economic harm or property

30 Expressive behavior includes public behavior
commonly associated with political activism, such
as attending rallies, organizing collective actions
such as strikes or demonstrations, speaking at
public meetings, printing or distributing political
materials, putting up political signs, or similar
activities in which an individual’s political views
are a salient feature of the behavior and
communicated to others at the time the behavior
occurs. Expressive behavior is not generally thought
to encompass acts of personal civic responsibility
such as voting, reporting a crime, or assisting law
enforcement in an investigation, and those
activities, by themselves, would not support a claim
based on an alleged fear of harm due to a political
opinion.

31 ‘‘Persecution * * * does not include
discrimination.’’ Fisher v. INS, 79 F.3d 955, 961
(9th Cir. 1996) (en banc) (internal quotation marks
and authority omitted); see also Ahmed v. Ashcroft,
341 F.3d 214, 217 (3d Cir. 2003) (discrimination
against stateless Palestinians in Saudi Arabia did
not amount to persecution). Nor does harassment
constitute persecution. See, e.g., Halim v. Holder,
590 F.3d 971, 976 (9th Cir. 2009) (alleged incidents
constituted harassment, not persecution); Ambati v.
Reno, 233 F.3d 1054, 1060 (7th Cir. 2000)
(distinguishing persecution from harassment or
annoyance); Matter of V–F–D–, 23 I&N Dec. 859,
863863 (BIA 2006) (determining harassment and
discrimination based on religion did not constitute
persecution).
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damage, do not typically constitute
persecution. See, e.g., de Zea v. Holder,
761 F.3d 75, 80 (1st Cir. 2014)
(persecution requires more than
‘‘unpleasantness, harassment, and even
basic suffering’’); Ruano v. Ashcroft, 301
F.3d 1155, 1160 (9th Cir. 2002) (noting
that ‘‘unfulfilled threats alone generally
do not constitute past persecution’’);
Djonda v. U.S. Att’y Gen., 514 F.3d
1168, 1174 (11th Cir. 2008) (threats and
a minor beating do not constitute past
persecution); Kazemzadeh v. U.S. Att’y
Gen., 577 F.3d 1341, 1353 (11th Cir.
2009) (‘‘Minor physical abuse and brief
detentions do not amount to
persecution.’’); Matter of T–Z–, 24 I&N
Dec. 163, 170 (BIA 2007) (explaining
that economic harm must be ‘‘severe’’ to
qualify as persecution).
Absent credible evidence that
Government laws or policies have been
or would be applied to an applicant
personally, infrequent application of
those laws and policies cannot
constitute a well-founded fear of
persecution. In other words, the mere
existence of potentially persecutory
laws or policies is not enough to
establish a well-founded fear of
persecution. Rather, there must be
evidence these laws or policies were
widespread and systemic, or evidence
that persecutory laws or policies were,
or would be, applied to an applicant
personally. Cf. Wakkary v. Holder, 558
F.3d 1049, 1061 (9th Cir. 2009) (an
applicant is not required to establish
that his or her government would
personally persecute the alien upon
return if he or she can establish a
pattern or practice of persecution
against a protected group to which they
belong. However, the governmental
conduct must be ‘‘systematic’’ and
‘‘sufficiently widespread’’ and not
merely infrequent).
Given the wide range of cases
interpreting ‘‘persecution’’ for the
purposes of the asylum laws, the
Departments propose adding a new
paragraph to 8 CFR 208.1 and 1208.1 to
define persecution and to better clarify
what does and does not constitute
persecution. It would provide that
persecution is an extreme concept of a
severe level of harm. Under the
proposed amendment, persecution
would not include, for example: (1)
Every instance of harm that arises
generally out of civil, criminal, or
military strife in a country, see, e.g.,
Matter of Sanchez and Escobar, 19 I&N
Dec. 276, 284–85 (BIA 1985); (2) any
and all treatment that the United States
regards as unfair, offensive, unjust, or
even unlawful or unconstitutional, see
Fatin, 12 F.3d at 1240; Matter of V–T–
S–, 21 I&N Dec. 792, 798 (BIA 1997); (3)
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intermittent harassment, including brief
detentions; (4) repeated threats with no
actions taken to carry out the threats; 32
(5) non-severe economic harm or
property damage; or (6) government
laws or policies that are infrequently
enforced, unless there is credible
evidence that those laws or policies
have been or would be applied to an
applicant personally. The Departments
believe that these changes better align
the relevant regulations with the high
standard Congress intended for the term
‘‘persecution.’’ See Fatin, 12 F.3d at
1240 n.10.
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4. Nexus
To establish eligibility for asylum
under the INA, as amended by the
Refugee Act of 1980 and the REAL ID
Act of 2005, Public Law 109–13, sec.
101 (found at INA 208(b)(1)(B)(i), 8
U.S.C. 1158(b)(1)(B)(i)), the applicant
must demonstrate, among other things,
that at least one central reason for his or
her persecution or well-founded fear of
persecution was on account of a
protected ground: Race, religion,
nationality, membership in a particular
social group, or political opinion. See
INA 101(a)(42), 8 U.S.C. 1101(a)(42);
INA 208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A).
The requirement that the fear be on
account of one of the five grounds is
commonly called the ‘‘nexus
requirement.’’
The REAL ID Act of 2005 refined the
nexus requirement by requiring that one
of the five protected grounds ‘‘was or
32 The Departments note that courts have been
inconsistent in their treatment of threats as
persecution. See Lim v. INS, 224 F.3d at 929, 936–
37 (9th Cir. 2000) (explaining that threats are
generally not past ‘‘persecution,’’ but are ‘‘within
that category of conduct indicative of a danger of
future persecution.’’); Li v. Attorney Gen. of U.S.,
400 F.3d 157, 164–65 (3d Cir. 2005) (same). See also
Guan Shan Liao v. United States Dep’t of Justice,
293 F.3d 61, 70 (2d Cir. 2002); Boykov v. INS, 109
F.3d 413, 416–17 (7th Cir. 1997); Ang v. Gonzales,
430 F.3d 50, 56 (1st Cir. 2005) (‘‘[H]ollow threats,
* * * without more, certainly do not compel a
finding of past persecution.’’); but see Li v.
Gonzales, 405 F.3d 171, 177 (4th Cir. 2005)
(‘‘Persecution involves the infliction or threat of
death, torture, or injury to one’s person or freedom
on account of one of the enumerated grounds in the
refugee definition.’’); Tairou v. Whitaker, 909 F.3d
702, 707–08 (4th Cir. 2018) (‘‘Contrary to the BIA’s
reasoning, the threat of death alone constitutes
persecution, and [an applicant] [is] not required to
[show] * * * physical or mental harm to establish
past persecution.’’); id. (holding Board erred in
reasoning that several death threats did not
constitute past persecution where applicant
‘‘suffered no major physical injuries and * * * did
not claim to have suffered any long-term mental
harm or problems’’); Hernandez-Avalos v. Lynch,
784 F.3d 944, 949 (4th Cir. 2015) (‘‘[W]e have
expressly held that the threat of death qualifies as
persecution.’’ (internal quotation marks and citation
omitted)). The Departments’ proposed rule would
warrant re-evaluation in appropriate cases under
well-established principles. See Brand X, 545 U.S.
at 982.
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will be at least one central reason for
persecuting the applicant.’’ ‘‘Reasons
incidental, tangential, or subordinate to
the persecutor’s motivation will not
suffice.’’ Matter of A–B–, 27 I&N Dec. at
338. As with the definitions of
particular social group and persecution,
the contours of the nexus requirement
have further been shaped through case
law rather than rulemaking, making it
difficult for EOIR’s immigration judges
and Board members, as well as DHS
asylum officers, to uniformly apply it.
Accordingly, the proposed rule would
provide clearer guidance on situations
in which alleged acts of persecution
would not be on account of one of the
five protected grounds. This proposal
would further the expeditious
consideration of asylum and statutory
withholding claims. For example, the
proposed rule would outline the
following eight nonexhaustive
situations, each of which is rooted in
case law, in which the Secretary of
Homeland Security and the Attorney
General, in general, will not favorably
adjudicate asylum or statutory
withholding of removal claims based on
persecution:
(1) Personal animus or retribution,
Zoarab v. Mukasey, 524 F.3d 777, 781
(6th Cir. 2008) (‘‘Asylum is not available
to an alien who fears retribution solely
over personal matters.’’);
(2) interpersonal animus in which the
alleged persecutor has not targeted, or
manifested an animus against, other
members of an alleged particular social
group in addition to the member who
has raised the claim at issue, Matter of
A–B–, 27 I&N Dec. at 339 (‘‘ ‘the record
does not reflect that [the applicant’s]
husband bore any particular animosity
toward women who were intimate with
abusive partners, women who had
previously suffered abuse, or women
who happened to have been born in, or
were actually living in, Guatemala’ ’’
and ‘‘ ‘[w]hen the alleged persecutor is
not even aware of the group’s existence,
it becomes harder to understand how
the persecutor may have been motivated
by the victim’s ‘membership’ in the
group to inflict the harm on the
victim.’ ’’ (quoting Matter of R–A–, 22
I&N Dec. 906, 919–21 (BIA 1999) (en
banc)));
(3) generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
discrete cause against such
organizations related to control of a state
or expressive behavior that is
antithetical to the state or a legal unit of
the state, Saldarriaga, 402 F.3d at 468
(‘‘For the inscrutability of the political
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opinion he claims implies that any
persecution he faces is due to the fact
of his cooperation with the government,
rather than the content of any opinion
motivating that cooperation * * *. But
when, as here, the applicant has not
taken sides in such manner—much less
under duress—and the conflict, though
ubiquitous, is not aimed at controlling
the organs of state, an applicant cannot
merely describe his involvement with
one side or the other to establish a
political opinion * * *.’’);
(4) resistance to recruitment or
coercion by guerilla, criminal, gang,
terrorist, or other non-state
organizations, INS v. Elias-Zacarias, 502
U.S. 478, 482 (1992) (‘‘[T]he mere
existence of a generalized ‘political’
motive underlying the guerrillas’ forced
recruitment is inadequate to establish
(and, indeed, goes far to refute) the
proposition that [the respondent] fears
persecution on account of political
opinion, as § 101(a)(42) requires.’’
(emphasis in original));
(5) the targeting of the applicant for
criminal activity for financial gain based
on wealth or affluence or perceptions of
wealth or affluence, Aldana-Ramos v.
Holder, 757 F.3d 9, 18 (1st Cir. 2014)
(‘‘criminal targeting based on wealth
does not qualify as persecution ‘on
account of’ membership in a particular
group’’); or
(6) criminal activity, Zetino v. Holder,
622 F.3d 1007, 1016 (9th Cir. 2010)
(‘‘An alien’s desire to be free from
harassment by criminals motivated by
theft or random violence by gang
members bears no nexus to a protected
ground * * *.’’);
(7) perceived, past or present, gang
affiliation, Matter of E–A–G–, 24 I. & N.
Dec. 591, 596 (BIA 2008) (‘‘[In Arteaga
v. Mukasey, 511 F.3d 940, 945–46 (9th
Cir. 2007)] the Ninth Circuit held that
membership in a gang would not
constitute membership in a particular
social group. We agree.’’ Furthermore,
‘‘because we agree that membership in
a criminal gang cannot constitute a
particular social group, the respondent
cannot establish particular social group
status based on the incorrect perception
by others that he is such a gang
member.’’); or
(8) gender, Niang v. Gonzales, 422
F.3d 1187, 1199–1200 (10th Cir. 2005)
(‘‘There may be understandable concern
in using gender as a group-defining
characteristic. One may be reluctant to
permit, for example, half a nation’s
residents to obtain asylum on the
ground that women are persecuted there
* * *.’’)
Without additional evidence, these
circumstances will generally be
insufficient to demonstrate persecution
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on account of a protected ground. At the
same time, the regulation does not
foreclose that, at least in rare
circumstances, such facts could be the
basis for finding nexus, given the factspecific nature of this determination. In
addition to resulting in more uniform
application of the law, providing clarity
to this issue will reduce the amount of
time the adjudicators must spend
evaluating such claims.
Finally, the Departments propose to
make clear that pernicious cultural
stereotypes have no place in the
adjudication of applications for asylum
and statutory withholding of removal,
regardless of the basis of the claim. See
Matter of A–B–, 27 I&N Dec. at 336 n.
9 (‘‘On this point, I note that conclusory
assertions of countrywide negative
cultural stereotypes, such as
A–R–C–G–’s broad charge that
Guatemala has a ‘culture of machismo
and family violence’ based on an
unsourced partial quotation from a news
article eight years earlier, neither
contribute to an analysis of the
particularity requirement nor constitute
appropriate evidence to support such
asylum determinations.’’). Accordingly,
the proposed rule would bar
consideration of evidence promoting
cultural stereotypes of countries or
individuals, including stereotypes
related to race, religion, nationality, and
gender, to the extent those stereotypes
were offered in support of an alien’s
claim to show that a persecutor
conformed to a cultural stereotype.

jbell on DSKJLSW7X2PROD with PROPOSALS2

5. Internal Relocation
Under current regulations, an
applicant for asylum or statutory
withholding of removal who could
avoid persecution by internally
relocating to another part of his or her
country of nationality or, if stateless,
another part of the applicant’s country
of last habitual residence, and who can
reasonably be expected to do so, may
not be granted these forms of
protection.33 8 CFR 208.13(b)(1)(i)(B),
(2)(ii), 1208.13(b)(1)(i)(B), (2)(ii)
33 In limited instances, asylum can be granted
without the need to establish a well-founded fear
of persecution. An alien who has suffered past
persecution but does not warrant being granted
asylum due either to a fundamental change in
circumstances such that the alien no longer has a
well-founded fear of persecution or the alien’s
reasonable ability to internally relocate to avoid
future persecution may nevertheless be granted
asylum in the discretion of the decisionmaker if the
alien is not barred from asylum pursuant to 8 CFR
208.13(c) and 1208.13(c) and if the applicant has
demonstrated compelling reasons for being
unwilling or unable to return arising out of the
severity of the past persecution or the applicant has
established a reasonable possibility of other serious
harm upon removal. 8 CFR 208.13(b)(1)(iii),
1208.13(b)(1)(iii). This regulatory exception is
frequently labeled ‘‘humanitarian asylum.’’
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(asylum); 8 CFR 208.16(b)(1)(i)(B), (2),
1208.16(b)(1)(i)(B), (2) (statutory
withholding). The regulations further
prescribe a nonexhaustive list of factors
for adjudicators to consider in making
internal relocation determinations and
delineate burdens of proof in various
related situations. 8 CFR 208.13(b)(1)(ii),
(3), 1208.13(b)(1)(ii), (3); 8 CFR
208.16(b)(1)(ii), (3), 1208.16(b)(i)(ii), (3).
The Departments have determined
that the current regulations regarding
internal relocation inadequately assess
the relevant considerations in
determining whether internal relocation
is possible, and if possible, whether it
is reasonable to expect the asylum
applicant to relocate. For instance, the
utility of the catch-all list of factors in
8 CFR 208.13(b)(3) and 1208.13(b)(3) is
undermined by its unhelpful
concluding caveats that the factors
‘‘may, or may not’’ be relevant to an
internal relocation determination and
that the factors ‘‘are not necessarily
determinative of whether it would be
reasonable for the applicant to relocate.’’
Such caveats provide little practical
guidance for adjudicators considering
issues of internal relocation raised by
asylum claims. Moreover, some
factors—e.g., administrative, economic,
or judicial infrastructure—do not have a
clear relevance in assessing the
reasonableness of internal relocation in
many cases, while others insufficiently
appreciate as a general matter that
asylum applicants have often already
relocated hundreds or thousands of
miles to the United States regardless of
such factors. Accordingly, the
Departments propose a more
streamlined presentation in the
regulations of the most relevant factors
for adjudicators to consider in
determining whether internal relocation
is a reasonable option.
The current regulations also outline
different scenarios for assessing who
bears the burden of proof in establishing
or refuting the reasonableness of
internal relocation. In situations in
which the persecutor is the government
or a government-sponsored actor, it is
presumed that relocation would not be
reasonable (as the persecution is
presumed to be nationwide). In
situations in which a private actor is the
persecutor, however, there is no
apparent reason why the same
presumption should apply, as a private
individual or organization would not
ordinarily be expected to have influence
everywhere in a country. Moreover, as
an asylum applicant generally bears the
burden of proving eligibility for asylum,
it is even more anomalous to shift that
burden in situations in which there is
no rational presumption that the threat
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of persecution would occur nationwide.
Consequently, the Departments have
determined that the regulatory burdens
of proof regarding internal relocation
should be assigned more in line with
these baseline assessments of whether
types of persecution generally occur
nationwide, while recognizing that
exceptions, such as persecution by local
governments or nationwide
organizations, might overcome these
presumptions. Thus, the Departments
propose to amend the regulations to
presume that for applications in which
the persecutor is not a government or
government-sponsored actor, internal
relocation would be reasonable unless
the applicant demonstrates by a
preponderance of the evidence that it
would not be. This presumption would
apply regardless of whether an
applicant has established past
persecution. For ease of administering
these provisions, the Departments
would also provide examples of the
types of individuals or entities who are
private actors.
6. Factors for Consideration in
Discretionary Determinations
Asylum is a discretionary relief, and
an alien who demonstrates that he or
she qualifies as a refugee must also
demonstrate that he or she deserves
asylum as a matter of discretion. See
INA 208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A)
(‘‘The Secretary of Homeland Security
or the Attorney General may grant
asylum to an alien who has applied for
asylum in accordance with the
requirements and procedures [they
establish] * * * if the Secretary of
Homeland Security or the Attorney
General determines that such alien is a
refugee * * *.’’ (emphasis added));
Stevic, 467 U.S. at 423 n.18 (‘‘Meeting
the definition of ‘refugee,’ however,
does not entitle the alien to asylum—the
decision to grant a particular
application rests in the discretion of the
Attorney General under § 208(a).’’).
Eligibility for asylum is not an
automatic entitlement. Rather, after
demonstrating statutory and regulatory
eligibility, aliens must further meet their
burden of showing that the Attorney
General or the Secretary of Homeland
Security should exercise his discretion
to grant asylum. See Matter of A–B–, 27
I&N Dec. at 345 n.12; Matter of Pula, 19
I&N Dec. 467, 474 (BIA 1987).
The BIA in Matter of Pula examined
the sorts of factors immigration judges
should consider when determining
whether asylum applicants merit the
relief of asylum as a matter of
discretion. The BIA ultimately directed
that that discretionary determination
should be based on the totality of the
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circumstances and provided a lengthy
list of possibly relevant factors for
consideration, such as, whether the
alien passed through any other
countries en route to the United States,
the living conditions and level of safety
in the countries through which the alien
passed, and general humanitarian
considerations. Matter of Pula, 19 I&N
Dec. at 473–75.
To date, the Secretary and Attorney
General have not provided general
guidance in agency regulations for
factors to be considered when
determining whether an alien merits
asylum as a matter of discretion.
Nevertheless, the Departments have
issued regulations on discretionary
considerations for other forms of relief,
e.g., 8 CFR 212.7(d), 1212.7(d)
(discretionary decisions to consent to
visa applications, admission to the
United States, or adjustment of status,
for certain criminal aliens), and the
Departments believe it is similarly
appropriate to establish criteria for
considering discretionary asylum
claims. This proposed regulation would
build on the BIA’s guidance regarding
discretionary asylum determinations
and codify specific factors in the
regulations for the first time.
Accordingly, the Departments
propose three specific but
nonexhaustive factors that adjudicators
must consider when determining
whether an applicant merits the relief of
asylum as a matter of discretion:
(1) An alien’s unlawful entry or
unlawful attempted entry into the
United States unless such entry or
attempted entry was made in immediate
flight from persecution or torture in a
contiguous country;
(2) subject to certain exceptions, the
failure of an alien to seek asylum or
refugee protection in at least one
country through which the alien
transited before entering the United
States; and
(3) an alien’s use of fraudulent
documents to enter the United States,
unless the alien arrived in the United
States by air, sea, or land directly from
the applicant’s home country without
transiting through any other country.
The adjudicator must consider all
three factors, if relevant, during every
asylum adjudication. If one or more of
these factors applies to the applicant’s
case, the adjudicator would consider
such factors to be significantly adverse
for purposes of the discretionary
determination, though the adjudicator
should also consider any other relevant
facts and circumstances to determine
whether the applicant merits asylum as
a matter of discretion. The Departments
believe that the inclusion of the
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proposed factors in the rule will better
ensure that immigration judges and
asylum officers properly consider, in all
cases, whether applicants for asylum
merit the relief as a matter of discretion,
even if the applicant has otherwise
demonstrated eligibility for asylum.
First, an alien’s unlawful entry, or
attempted unlawful entry, has been a
longstanding factor that adjudicators
may consider as a matter of discretion.
Matter of Pula, 19 I&N Dec. at 473
(‘‘[A]n alien’s manner of entry or
attempted entry is a proper and relevant
discretionary factor to consider’’ as ‘‘one
of a number of factors * * * balanced
in exercising discretion’’). In addition to
rendering an alien inadmissible in
general, it is a federal criminal offense
to enter or attempt to enter the United
States other than at a time and place
designated by immigration officers. See
INA 212(a)(6)(A), 8 U.S.C. 1182(a)(6)(A);
INA 275(a)(1), 8 U.S.C. 1325(a)(1). The
Departments remain concerned by the
significant strain on their resources
required to apprehend, process, and
adjudicate the cases of the growing
number of aliens who illegally enter the
United States putatively in order to seek
asylum. See, e.g., Aliens Subject to a Bar
on Entry Under Certain Presidential
Proclamations; Procedures for
Protection Claims, 83 FR 55934; see also
United States ex rel. Hintopoulos v.
Shaughnessy, 353 U.S. 72, 78 (1957)
(observing that where the statute ‘‘does
not state what standards are to guide the
Attorney General in the exercise of his
discretion’’ in adjudicating a
discretionary benefit request, ‘‘[s]urely it
is not unreasonable for him to take
cognizance of present-day conditions’’
and relevant congressional
enactments).34
Second, as previously explained, the
Departments believe that the failure to
seek asylum or refugee protection in at
least one country through which an
alien transited while en route to the
United States may reflect an increased
likelihood that the alien is misusing the
asylum system as a mechanism to enter
and remain in the United States rather
34 The Departments note that this adverse factor
does not conflict with section 208(a)(1) of the INA,
8 U.S.C. 1158(a)(1), which provides that ‘‘[a]ny
alien who is physically present in the United States
or who arrives in the United States (whether or not
at a designated port of arrival * * *), irrespective
of such alien’s status, may apply for asylum.’’ The
consideration of the alien’s unlawful manner of
entry as a discretionary negative factor does not
limit the alien’s right or ability to apply for asylum.
Instead, an alien who has unlawfully entered the
United States is at risk of the same discretionary
denial of asylum as any other applicant. The related
issue of whether a regulatory bar to asylum
eligibility based on manner of entry is ‘‘consistent’’
with section 208(a)(1)’s ‘‘irrespective’’ clause is
currently being litigated. See supra note 14.
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than legitimately seeking urgent
protection. See Asylum Eligibility and
Procedural Modifications, 84 FR at
33831. As a result, the Departments
would consider the failure to seek
protection in such a third country to be
a significant adverse factor. The
applicant may, however, present
evidence regarding the basis for the
failure to seek such relief for the
adjudicator’s consideration as outlined
in 8 CFR 208.13(c)(4), 1208.13(c)(4).
Third, an alien who uses fraudulent
documents to effect entry to the United
States is inadmissible, INA 212(a)(6)(C),
8 U.S.C. 1182(a)(6)(C), and the
Departments are concerned that the use
of fraudulent documents makes the
proper enforcement of the immigration
laws difficult and requires an immense
amount of resources. The Departments
accordingly propose to consider such
use of fraudulent documents a
significant adverse discretionary factor
for the purposes of asylum unless an
applicant arrived in the U.S. directly
from the applicant’s home country.35
Furthermore, the Departments
propose nine adverse factors, the
applicability of any of which would
ordinarily result in the denial of asylum
as a matter of discretion, similar to how
discretion is considered for other
applications. See, e.g., 8 CFR 212.7(d),
1212.7(d) (waiver of certain grounds of
inadmissibility). If the adjudicator
determines that any of these nine
circumstances apply during the course
of the discretionary review, the
adjudicator may nevertheless favorably
exercise discretion in extraordinary
circumstances, such as those involving
national security or foreign policy
considerations, or if the alien
demonstrates, by clear and convincing
evidence, that the denial of asylum
35 For aliens from countries contiguous to the
United States or who arrive directly (such as by air)
from their home country—i.e., countries in which
the use of fraudulent documents to escape
persecution may be coterminous with the use of
such documents to enter the United States— this
factor does not impact case law that the use of
fraudulent documents to escape the country of
persecution should not itself be a significant
adverse factor. See Lin v. Gonzales, 445 F.3d 127,
133 (2d Cir. 2006) (noting a distinction ‘‘between
the presentation of a fraudulent document in
immigration court in support of an asylum
application and the use of a fraudulent document
to escape immediate danger or imminent
persecution’’); Matter of Pula, 19 I&N Dec. at 474
(noting a difference between ‘‘[t]he use of
fraudulent documents to escape the country of
persecution’’ and ‘‘entry under the assumed
identity of a United States citizen, with a United
States passport, which was fraudulently obtained’’).
For all other aliens, however, the use of fraudulent
documents would be a significant adverse factor. To
the extent that this provision may conflict with any
prior holdings by the Board of Immigration
Appeals, this rule would supersede such decisions
if it is finalized as drafted.
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would result in an exceptional and
extremely unusual hardship to the alien.
Cf. id. These factors build on prior
precedent from the Attorney General.
See Matter of Jean, 23 I&N Dec. 373, 385
(A.G. 2002) (providing that aliens who
have committed violent or dangerous
offenses will not be granted asylum as
a matter of discretion absent
extraordinary circumstances or a
showing of exceptional and extremely
unusual hardship); see also Matter of
Castillo-Perez, 27 I&N Dec. 664, 670–71
(A.G. 2019) (noting that aliens with
multiple driving-under-the-influence
convictions would likely be denied
cancellation of removal as a matter of
discretion due to the seriousness and
repeated nature of the offenses).
Each of the nine factors addresses
issues that the adjudicators might
otherwise spend significant time
evaluating and adjudicating. First, this
rule would require a decision-maker to
consider whether an alien has spent
more than 14 days in any one country
that permitted application for refugee,
asylee, or similar protections prior to
entering or arriving in the United States.
Second, this rule would make transit
through more than one country prior to
arrival in the United States a significant
adverse factor. Both of these factors are
supported by existing law surrounding
firm resettlement and aliens who can be
removed to a safe third country. See
INA 208(a)(2)(A), (b)(2)(A)(vi), 8 U.S.C.
1158(a)(2)(A), (b)(2)(A)(vi); see also
Yang v. INS, 79 F.3d 932, 935–39 (9th
Cir. 1996) (upholding a discretionary
firm resettlement bar, and rejecting the
premise that such evaluation is arbitrary
and capricious or that it prevents
adjudicators from exercising discretion).
Recognizing that individual
circumstances of an alien’s presence in
a third country or transit to the United
States may not necessarily warrant
adverse discretionary consideration in
all instances, the proposed rule does
acknowledge exceptions to these two
considerations where an alien’s
application for protection in the
relevant third country has been denied,
where the alien is a victim of a severe
form of human trafficking as defined in
8 CFR 214.11, or where the alien was
present in or transited through only
countries that were, at the relevant time,
not parties to the Refugee Convention,
Refugee Protocol, or CAT.
Third, adjudicators should consider
criminal convictions that remain valid
for immigration purposes as significant
adverse factors. A conviction remains
valid for immigration purposes despite
a reversal, vacatur, expungement, or
modification of conviction or sentence if
the alteration is not related to a
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procedural or substantive defect in the
underlying criminal proceedings. See
Matter of Thomas & Thompson, 27 I&N
Dec. 674, 674–75 (A.G. 2019) (holding
that state court orders unrelated to the
merits of an underlying criminal
proceeding have no effect on the
validity of the conviction for
immigration purposes); see also Matter
of Pickering, 23 I&N Dec. 621, 624–25
(BIA 2003) (holding that a conviction
that is vacated for reasons solely related
to rehabilitation or immigration
hardships is not eliminated for
immigration purposes), rev’d on other
grounds, Pickering v. Gonzales, 465
F.3d 263, 267–70 (6th Cir. 2006).36
Circuit courts of appeals have
consistently accepted this principle,
deeming Pickering reasonable and
consistent with congressional intent.
See, e.g., Saleh v. Gonzales, 495 F.3d 17,
23–25 (2d Cir. 2007) (collecting cases).
As the Attorney General has explained,
giving effect to judicial decisions that
modified sentences in some manner for
the sole purpose of mitigating
immigration consequences would
frustrate Congress’s intent in setting
forth those consequences for aliens
convicted of certain crimes. See Matter
of Thomas & Thompson, 27 I&N Dec. at
682 (explaining that by enacting the
definition of ‘‘conviction’’ at section
101(a)(48) of the INA, 8 U.S.C.
1101(a)(48), ‘‘Congress made clear that
immigration consequences should flow
from the original determination of guilt.
In addition, Congress ensured
uniformity in the immigration laws by
avoiding the need for immigration
judges to examine the post-conviction
procedures of each State’’); see also
Saleh, 495 F.3d at 25 (‘‘When a
conviction is amended nunc pro tunc
solely to enable a defendant to avoid
immigration consequences, in contrast
to an amendment or vacatur on the
merits, there is no reason to conclude
that the alien is any less suitable for
removal.’’).
Fourth, unlawful presence of more
than one year’s cumulative duration
prior to filing an application for asylum
would be considered a significant
adverse factor, consistent with the
unlawful presence bar, INA
212(a)(9)(B)(i)(II), 8 U.S.C.
1182(a)(9)(B)(i)(II), and the permanent
bar under section 212(a)(9)(C) of the
INA, 8 U.S.C. 1182(a)(9)(C). See also
36 The Departments published a joint rule on
December 19, 2019, that, inter alia, would provide
regulatory guidance regarding the immigration
consequences of criminal convictions that have
been vacated, expunged, or modified. See
Procedures for Asylum and Bars to Asylum
Eligibility, 84 FR 69640 (Dec. 19, 2019) (proposed
amendments to 8 CFR 208.13 and 1208.13).
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Matter of Diaz & Lopez, 25 I&N Dec.
188, 189 (BIA 2010).
Fifth, failure to file taxes or fulfill
related obligations would be another
adverse factor. Subject to some
exceptions, aliens are generally required
to file federal income tax returns, as
either a resident or nonresident alien. 26
U.S.C. 6012, 7701(b); 26 CFR 1.6012–
1(a)(1)(ii), (b).37 This rule would hold all
asylum applicants to the same standards
as most individuals in the United States
who are required to file federal, state,
and local taxes, as individuals who are
required to file taxes are subject to
negative consequences should said
filings and associated obligations not be
met. See, e.g., Md. Code, Tax-Gen. 10–
804, 10–805(a) (2013) (subject to
exclusion of certain types of income, a
Maryland resident required to file a
federal income tax return is also
required to file a state income tax
return); Ind. Code, 6–3–4–1 (2019)
(persons whose income meets federal
filing threshold are required to file a
state return).
Sixth, this rule would consider as an
adverse factor having had two or more
prior asylum applications denied for
any reason.
Seventh, the rule would also consider
as an adverse factor having withdrawn
with prejudice or abandoned an asylum
application. This rule would thereby
disfavor abusive prior or multiple
applications. Asylum applications take
a significant portion of processing time
and already constitute half of the docket
in immigration court. This rule would
minimize abuse of the system—and
allow for meritorious claims to be heard
more efficiently—by disfavoring
repeated applications when prior
37 The Internal Revenue Service (‘‘IRS’’) uses two
tests to determine whether an alien is considered
a resident alien of the United States for tax
purposes: The ‘‘green card’’ test and the
‘‘substantial presence’’ test. An alien meets the
‘‘green card’’ test if USCIS has issued the alien a
registration card, Form I–551, designating the alien
as a lawful permanent resident. IRS, Alien
Residency—Green Card Test, https://www.irs.gov/
individuals/international-taxpayers/alienresidency-green-card-test (last updated Feb. 20,
2020). An alien meets the ‘‘substantial presence’’
test if he or she has been physically present in the
United States for 31 days of the current year and
183 days during the three-year period that includes
the current year and the two years immediately
prior, including all of the following: (1) All days an
alien was present in the current year, (2) one-third
of the days the alien was present in the first year
before the current year, and (3) one-sixth of the days
the alien was present in the second year before the
current year. IRS, Substantial Presence Test, https://
www.irs.gov/individuals/international-taxpayers/
substantial-presence-test (last updated Jan. 15,
2020). There are certain exceptions to this rule. Id.
Non-resident aliens who pass the ‘‘substantial
presence’’ test are treated as resident aliens for tax
purposes.
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applications have been abandoned or
withdrawn.
Eighth, DHS already may dismiss the
case of an alien who fails to attend his
or her asylum interview, without prior
authorization or in the absence of
exceptional circumstances. INA
208(d)(5)(A)(v), 8 U.S.C.
1158(d)(5)(A)(v). Such an applicant may
also ‘‘be otherwise sanctioned for such
failure.’’ Id. The Departments’
consideration of an alien’s failure to
attend the asylum interview,38 unless
the alien demonstrates by a
preponderance of the evidence the
existence of exceptional circumstances
or that the interview notice was not
mailed to the last address provided by
the alien or the alien’s representative
(and neither the alien nor the alien’s
representative received notice of the
interview), as an adverse discretionary
factor is a reasonable additional
sanction under section 208(d)(5)(A)(v)
of the INA, 8 U.S.C. 1158(d)(5)(A)(v). As
with the failure to appear in
immigration court, failure to appear for
an asylum interview before DHS wastes
government resources that could have
been used to adjudicate other
applications. See DHS, Affirmative
Asylum Application Statistics and
Decisions Annual Report 3 (June 20,
2016) (reporting 2,439 cases that USCIS
referred to immigration judges because
asylum applicants failed to appear for
interviews or withdrew their
applications and were not in lawful
immigration status during Fiscal Year
2015).
Ninth, aliens who are subject to a
final order of removal may file a motion
to reopen their proceedings before an
immigration judge to seek asylum if
there is a change in country conditions
and the underlying evidence of changed
conditions is material and was not
available or could not have been
discovered at the time of the prior
hearing. INA 240(c)(7), 8 U.S.C.
1229a(c)(7). In such situations,
adjudicators should consider as a
significant adverse factor the failure to
file such a motion within one year of the
change in country conditions. See INA
240(c)(7)(C)(ii), 8 U.S.C.
1229a(c)(7)(C)(ii); 8 CFR 1003.2(c)(3)(ii),
1003.23(b)(4)(i). The Departments
believe that such a factor would
appropriately incentivize aliens to
exercise due diligence with regard to
38 On November 14, 2019, DHS proposed
modifications to the asylum process, including
changes to the provisions related to failing to
appear for an asylum interview. See Asylum
Application, Interview, and Employment
Authorization for Applicants, 86 FR 62374 (Nov.
14, 2019). The Departments do not believe the
proposals conflict, but welcome public comment.
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their cases, as is otherwise required for
motions to reopen, and aid in the
efficient processing of asylum
applications before EOIR. Cf. INA
208(a)(2)(B), 8 U.S.C. 1158(a)(2)(B);
Wang v. BIA, 508 F.3d 710, 715–16 (2d
Cir. 2007) (discussing the requirement
of acting with due diligence in order to
establish equitable tolling of the filing
deadline for motions to reopen asylum
proceedings premised upon an
allegation of ineffective assistance of
counsel).
The factors set forth in this rule do
not affect the adjudicator’s ability to
consider whether there exist
extraordinary circumstances, such as
those involving national security or
foreign policy considerations, or
whether the denial of asylum would
result in an exceptional and extremely
unusual hardship to the alien. Cf. Matter
of Jean, 23 I&N Dec. at 385 (‘‘I am highly
disinclined to exercise my discretion—
except, again, in extraordinary
circumstances, such as those involving
national security or foreign policy
considerations, or cases in which an
alien clearly demonstrates that the
denial of relief would result in
exceptional and extremely unusual
hardship—on behalf of dangerous or
violent felons seeking asylum.’’). This
approach supersedes the Board’s
previous approach in Matter of Pula that
past persecution or a strong likelihood
of future persecution ‘‘should generally
outweigh all but the most egregious
adverse factors.’’ 19 I&N Dec. at 474.
Especially given that an applicant may
still seek non-discretionary statutory
withholding of removal and protection
under the CAT regulations, the
Departments believe that the inclusion
of the proposed adverse discretionary
factors in the rule will ensure that
immigration judges and asylum officers
properly consider, in all cases, whether
every applicant merits a grant of asylum
as a matter of discretion, even if the
applicant has otherwise demonstrated
asylum eligibility.
7. Firm Resettlement
By statute, an alien who ‘‘was firmly
resettled in another country prior to
arriving in the United States’’ is
ineligible for asylum. INA
208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi). This bar to asylum
was first included in the asylum laws by
IIRIRA in 1996, but Congress added it as
a prohibition to entry as a refugee from
abroad in 1980. Refugee Act of 1980,
sec. 201(b), 94 Stat. 103 (adding INA
207(c)(1), 8 U.S.C. 1157(c)(1)).39 Before
39 The firm resettlement concept has an even
longer history in the immigration laws. See
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IIRIRA’s enactment, the Attorney
General also included firm resettlement
as a bar to asylum under section 208 of
the INA, 8 U.S.C. 1158, by regulation.
See Aliens and Nationality; Refugee and
Asylum Procedures, 45 FR 37392, 37394
(June 2, 1980) (adding part 208 to
chapter I of 8 CFR, including the
instruction at 8 CFR 208.8(f)(1)(ii) that
a request for asylum would be denied if
the alien ‘‘has been firmly resettled in
a foreign country’’); 40 see also Yang, 79
F.3d at 935–39 (according Chevron
deference to the inclusion of firm
resettlement as a bar to asylum in the
regulations).
DOJ first defined ‘‘firm resettlement’’
in the context of asylum applications in
1990. Aliens and Nationality; Asylum
and Withholding of Deportation
Procedures, 55 FR 30674, 30683–84
(July 27, 1990) (adding 8 CFR 208.15 to
part 208 of chapter 1 of 8 CFR). At the
time, DOJ did not provide an
explanation for the chosen definition,
although it was similar to the existing
definition of firm resettlement for
refugees. Id. at 30678. Aside from
technical edits, and minor updates to
ensure gender neutrality and change
references from ‘‘nation’’ to ‘‘country,’’
the definition of firm resettlement has
remained the same for nearly 30 years.
See 8 CFR 208.15, 1208.15.
Due to the increased availability of
resettlement opportunities 41 and the
interest of those genuinely in fear of
persecution in attaining safety as soon
as possible, the Departments now
Rosenberg v. Woo, 402 U.S. 49, 54–55 (1971)
(discussing the inclusion of firm resettlement
considerations in the Displaced Persons Act of 1948
and Refugee Relief Act of 1953, and the subsequent
history).
40 DOJ also included a definition of ‘‘firm
resettlement’’ in the context of refugee status
determinations under section 207 of the INA, 8
U.S.C. 1157, in 1980, providing generally that a
refugee is considered to be ‘‘firmly resettled’’ if he
had been offered resident status, citizenship, or
some other type of permanent resettlement by
another nation and has travelled to and entered that
nation as a consequence of his flight from
persecution. A refugee will not be considered
‘‘firmly resettled,’’ however, if he establishes, to the
satisfaction of the federal official reviewing the
case, that the conditions of his residence in that
nation have been so substantially and consciously
restricted by the authorities of that nation that he
has not in fact been resettled. See Aliens and
Nationality; Refugee and Asylum Procedures, 45 FR
at 37394. This definition continues to apply in
substantially similar form to DHS determinations
regarding the admission of refugees. 8 CFR 207.1(b).
The Departments do not propose any changes to the
definition or application of the firm resettlement
bar for refugees in this rule.
41 Forty-three countries have signed the Refugee
Convention since 1990. See United Nations High
Commissioner for Refugees, States Parties to the
1951 Convention relating to the Status of Refugees
and the 1967 Protocol, https://www.unhcr.org/enus/protection/basic/3b73b0d63/states-parties-1951convention-its-1967-protocol.html (last visited May
20, 2020).
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propose to revise the definition of firm
resettlement that applies to asylum
adjudications at 8 CFR 208.15 and
1208.15. Specifically, the Departments
propose to specify three circumstances
under which an alien would be
considered firmly resettled:
(1) The alien either resided or could
have resided in any permanent legal
immigration status or any nonpermanent but potentially indefinitely
renewable legal immigration status
(including asylee, refugee, or similar
status, but excluding a status such as a
tourist) in a country through which the
alien transited prior to arriving in or
entering the United States, regardless of
whether the alien applied for or was
offered such status, cf. Matter of
K–S–E–, 27 I&N Dec. 818, 819 (BIA
2020) (‘‘Permanent resettlement exists
where there is an available offer that
realistically permits an individual’s
indefinite presence in the country.’’);
Matter of A–G–G–, 25 I&N Dec. 486, 502
(BIA 2011) (‘‘The existence of a legal
mechanism in the country by which an
alien can obtain permanent residence
may be sufficient to make a prima facie
showing of an offer of firm resettlement
* * *. Moreover, a determination of
firm resettlement is not contingent on
whether the alien applies for that
status.’’ (citations and footnote
omitted));
(2) the alien physically resided
voluntarily, and without continuing to
suffer persecution, in any one country
for one year or more after departing his
country of nationality or last habitual
residence and prior to arrival in or entry
into the United States; or
(3) (i) the alien is a citizen of a
country other than the one where the
alien alleges a fear of persecution and
the alien was present in that country
prior to arriving in the United States, or
(ii) the alien was a citizen of a country
other than the one where the alien
alleges a fear of persecution, the alien
was present in that country prior to
arriving in the United States, and the
alien renounced that citizenship prior to
or after arriving in the United States.
These proposed changes would
expand the firm resettlement bar to
include forms of relief that were
available to an alien in a country in
which he or she resided before traveling
to the United States, even if the alien
did not affirmatively apply for or accept
such relief. If an alien was legally
‘‘entitled to permanent refuge in another
country’’ in which the alien resided,
that entitlement may result in the alien
being firmly resettled there, even if the
alien ‘‘fail[ed] to take advantage of [that
country’s] procedures for obtaining
[such] relief.’’ Matter of A–G–G–, 25 I&N
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Dec. at 502 (quoting Elzour v. Ashcroft,
378 F.3d 1143, 1152 (10th Cir. 2004). It
follows a fortiori, then, that an alien to
whom an offer of permanent legal status
was actually made may be considered to
have firmly resettled, Matter of K–S–E–,
27 I&N Dec. at 819–20, and that such an
offer may not be ‘‘negated by the alien’s
unwillingness or reluctance to satisfy
the [reasonable] terms for acceptance,’’
id. at 821. Not only do these changes
recognize that an alien fleeing
persecution would ordinarily be
expected to seek refuge at the first
available opportunity in another
country where they would not have a
reasonable fear of persecution or torture,
but they will also ensure that the
asylum system is used by those in
genuine need of immediate protection,
not by those who have chosen the
United States as a destination for other
reasons and then rely on the asylum
system to reach that destination. See
Matter of A–G–G–, 25 I&N Dec. at 503
(clarifying that the purpose of the firm
settlement bar is to ‘‘limit refugee
protection to those with nowhere else to
turn’’).
The Departments further propose to
specify that the firm resettlement bar
applies ‘‘when the evidence of record
indicates that the firm resettlement bar
may apply,’’ and to specifically allow
both DHS and the immigration judge to
first raise the issue based on the record
evidence. This proposal would make
clear that the alien would continue to
bear the burden to demonstrate that the
firm resettlement bar does not apply,
consistent with 8 CFR 1240.8(d).
Finally, the Departments propose that
the firm resettlement of a parent or
parents with whom a child was residing
at the time shall be imputed to the
child. Although the Departments have
had no prior settled policy necessarily
imputing the firm resettlement of
parents to a child, Holder v. Martinez
Gutierrez, 566 U.S. 583, 596 n.4 (2012),
the imputation proposed in this rule is
consistent with both case law and
recognition of the practical reality that
a child generally cannot form a legal
intent to remain in one place. See, e.g.,
Matter of Ng, 12 I&N Dec. 411 (Reg.
Comm’r 1967) (firm resettlement of
father is imputed to a child who resided
with his resettled family); Vang v. INS,
146 F.3d 1114, 1116–17 (9th Cir. 1998)
(‘‘We follow the same principle in
determining whether a minor has firmly
resettled in another country, i.e., we
look to whether the minor’s parents
have firmly resettled in a foreign
country before coming to the United
States, and then derivatively attribute
the parents’ status to the minor.’’).
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To the extent any BIA decisions relied
on prior regulatory language and remain
inconsistent with the proposed new
regulatory language, the proposed
changes would expressly overrule those
BIA decisions.
8. Rogue Officials
In order to demonstrate eligibility for
withholding of removal or deferral of
removal under the CAT regulations, an
alien must demonstrate that it is more
likely than not that he or she will be
tortured in the country of removal. See
8 CFR 1208.16(c)(2). Torture is defined
as causing ‘‘severe pain or suffering,
whether physical or mental,’’ and it
must be intentionally inflicted ‘‘by or at
the instigation of or with the consent or
acquiescence of a public official or other
person acting in an official capacity,’’
among other requirements. 8 CFR
1208.18(a)(1). The regulations do not
provide further guidance for
determining what sorts of officials
constitute ‘‘public officials,’’ including
whether an official such as a police
officer is a public official for the
purposes of the CAT regulations if he or
she acts in violation of official policy or
his or her official status—in other
words, a ‘‘rogue’’ police official.
When faced with questions of such
‘‘rogue’’ officials, the federal courts have
generally implied from the lack of
further explanation regarding the
definition of ‘‘public official’’ that no
exception excluding ‘‘rogue’’ officials
from the definition exists. The Ninth
Circuit Court of Appeals recently
provided a particularly detailed
explanation of this point:
The statute and regulations do not
establish a ‘‘rogue official’’ exception to CAT
relief. The regulations say that torture, for
purposes of relief, has to be ‘‘at the
instigation of or with the consent or
acquiescence of a public official or other
person acting in an official capacity.’’ The
four policemen were ‘‘public officials,’’ even
though they were local police and state or
federal authorities might not similarly
acquiesce. Since the officers were apparently
off-duty when they tortured Barajas-Romero,
they were evidently not acting ‘‘in an official
capacity,’’ but the regulation does not require
that the public official be carrying out his
official duties, so long as he is the actor or
knowingly acquiesces in the acts. The
regulation uses the word ‘‘or’’ between the
phrases ‘‘inflicted by * * * a public official’’
and ‘‘acting in an official capacity.’’ The
word ‘‘or’’ can only mean that either one
suffices, so the torture need not be both by
a public official and also that the official is
acting in his official capacity. An ‘‘and’’
construction would require that the
conjunction be ‘‘and.’’ The record leaves no
room for doubt that the four policemen were
public officials who themselves inflicted the
torture.
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Barajas-Romero v. Lynch, 846 F.3d
351, 362–63 (9th Cir. 2017); see also
Rodriguez-Molinero v. Lynch, 808 F.3d
1134, 1139 (7th Cir. 2015) (‘‘Nor is the
issue, as the immigration judge opined,
whether the police officers who tortured
the petitioner ‘were rogue officers
individually compensated by Jose to
engage in isolated incidents of
retaliatory brutality, rather than
evidence of a broader pattern of
governmental acquiescence in torture.’
It is irrelevant whether the police were
rogue (in the sense of not serving the
interests of the Mexican government) or
not.’’). But see Suarez-Valenzuela v.
Holder, 714 F.3d 241, 248 (4th Cir.
2013) (upholding the BIA’s finding that
a rogue police officer who harmed the
respondent ‘‘acted out of fear that the
government would punish him and not
with any form of government
approval’’); Wang v. Ashcroft, 320 F.3d
130, 144 (2d Cir. 2003) (‘‘Moreover,
although the BIA was bound to consider
any past torture inflicted upon Wang by
Chinese officials, 8 CFR 208.16(c)(3),
Wang failed to establish that his alleged
previous beating was anything more
than a deviant practice carried out by
one rogue military official.’’).
The Departments propose revising 8
CFR 208.18(a)(1), (7) and 1208.18(a)(1),
(7) to clarify (1) that pain or suffering
inflicted by, or at the instigation of or
with the consent or acquiescence of, a
public official is not torture unless it is
done while the official is acting in his
or her official capacity (i.e. under ‘‘color
of law’’) and (2) that pain or suffering
inflicted by, or at the instigation of or
with the consent or acquiescence of, a
public official not acting under color of
law (i.e., a ‘‘rogue official’’) does not
constitute a ‘‘pain or suffering inflicted
by or at the instigation of or with the
consent or acquiescence of a public
official or other person acting in an
official capacity,’’ even if such actions
cause pain and suffering that could rise
to the severity of torture. Nothing in
CAT or the CAT regulations issued
pursuant to the implementing
legislation indicates that any violent
action of someone who happens to be
employed by a government entity
always constitutes inflicting, instigating,
consenting to, or acquiescing in severe
harm or suffering by a public official
even when that employee is off-duty or
not acting in any official governmental
capacity. Indeed, the U.S. ratification
history of the CAT specifically approves
of a ‘‘color of law’’ analysis. See, e.g., S.
Exec. Rep. No. 101–30, at 14 (1990)
(‘‘Thus, the Convention applies only to
torture that occurs in the context of
governmental authority, excluding
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torture that occurs as a wholly private
act or, in terms more familiar in U.S.
law, it applies to torture inflicted ‘under
color of law.’’’). Further, the Federal
statute partially implementing CAT in
the criminal law context uses a color of
law descriptor as well. See 18 U.S.C.
2340(1) (‘‘‘[T]orture’ means an act
committed by a person acting under the
color of law specifically intended to
inflict severe physical or mental pain or
suffering (other than pain or suffering
incidental to lawful sanctions) upon
another person within his custody or
physical control.’’). As the BIA has
explained, ‘‘the key consideration in
determining if a public official was
acting under color of law is whether he
was able to engage in torturous conduct
because of his government position or if
he could have done so without any
connection to the government. Issues to
consider in making this determination
include whether government
connections provided the officer access
to the victim, or to his whereabouts or
other identifying information; whether
the officer was on duty and in uniform
at the time of his conduct; and whether
the officer threatened to retaliate
through official channels if the victim
reported his conduct to authorities.’’
Matter of O–F–A–S, 27 I&N Dec. 709,
718 (BIA 2019). This proposed
amendment to 8 CFR 208.18 and
1208.18 clarifies that the requirement
that the individual be acting in an
official capacity applies to both a
‘‘public official,’’ such as a police
officer, and an ‘‘other person,’’ such as
an individual deputized to act on the
government’s behalf.
The Departments also propose to
clarify the definition of ‘‘acquiescence
of a public official’’ at 8 CFR
208.18(a)(7) and 1208.18(a)(7). See
Scarlett v. Barr, llF.3d ll, 2020 WL
2046544, *13–14 (2d Cir. April 28,
2020) (discussing the need for further
agency guidance concerning certain
aspects of the ‘‘acquiescence’’ standard).
The current definition provides that the
‘‘official acquiescence’’ standard
‘‘requires that the public official, prior
to the activity constituting torture, have
awareness of such activity and
thereafter breach his or her legal
responsibility to intervene to prevent
such activity.’’ 8 CFR 208.18(a)(7),
1208.18(a)(7). The Departments propose
to clarify that, as several courts of
appeals and the BIA have recognized,
‘‘awareness’’—as used in the CAT
‘‘acquiescence’’ definition—requires a
finding of either actual knowledge or
willful blindness. See, e.g., SilvaRengifo v. Att’y Gen. of U.S., 473 F.3d
58, 70 (3d Cir. 2007); Matter of J–G–D–
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F–, 27 I&N Dec. 82, 90 (BIA 2017); see
also S. Exec. Rep. No. 101–30, at 9. The
Departments further propose to clarify
in this rule that, for purposes of the CAT
regulations, ‘‘willful blindness’’ means
that ‘‘the public official or other person
acting in an official capacity was aware
of a high probability of activity
constituting torture and deliberately
avoided learning the truth; it is not
enough that such public official acting
in an official capacity or other person
acting in an official capacity was
mistaken, recklessly disregarded the
truth, or negligently failed to inquire.’’
Proposed 8 CFR 208.18(a)(7),
1208.18(a)(7). This proposed definition
is drawn from well-established legal
principles. See, e.g., Global-Tech
Appliances, Inc. v. SEB S.A., 563 U.S.
754, 769–70 (2011); United States v.
Hansen, 791 F.3d 863, 868 (8th Cir.
2015); United States v. Heredia, 483
F.3d 913, 918 n.4, 924 (9th Cir. 2007)
(en banc); Roye v. Att’y Gen. of U.S., 693
F.3d 333, 343 n.13 (3d Cir. 2012).
Additionally, the rule clarifies the
second part of the two-part test for
acquiescence set out in the Senate’s
understanding in the CAT ratification
documents. See 136 Cong. Rec. S17486–
01, 1990 WL 168442 (Oct. 27, 1990). In
the ratification process, the United
States government was concerned that
the definition of torture needed to be
clear enough to give officials due
process notice of what conduct was
criminal. See Convention Against
Torture: Hearing Before the S. Foreign
Relations Comm., S. Hrg. No. 101–718,
101st Cong., 2d Sess. 14 (1990)
(testimony of Mark Richard, Deputy
Assistant Att’y Gen., Criminal Division,
U.S. Department of Justice). The two
steps of the acquiescence requirement,
corresponding to a mens rea and an
actus reus requirement, were included
in the list of understandings to clarify
that ‘‘to be culpable under the [CAT]
* * * the public official must have had
prior awareness of [the activity
constituting torture] and must have
breached his legal responsibility to
intervene to prevent the activity.’’ Id.
The rule clarifies that acquiescence is
not established by prior awareness of
the activity alone, but requires an
omission of an act that the official had
a duty to do and was able to do. Cf.
Model Penal Code sec. 2.01(1) (‘‘A
person is not guilty of an offense unless
his liability is based on conduct that
includes a voluntary act or the omission
to perform an act of which he is
physically capable.’’). First, the official
or other person in question must have
been charged with preventing the
activity as part of his or her duties. So,
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for instance, an official who is not
charged with preventing crime or who
is outside his or her jurisdiction would
not have a legal responsibility to
prevent activity constituting torture,
even if that person was aware of the
activity. See, e.g., Ramirez-Peyro v.
Holder, 574 F.3d 893, 905 (8th Cir.
2009) (remanding for further analysis by
the Board on whether police officers
breached their legal duty to intervene
when they declined to arrest
themselves, their co-workers, and other
individuals who assaulted the
applicant). Second, such a person does
not breach a legal duty to intervene if
the person is unable to intervene, or if
the person intervenes, but is
nevertheless unable to prevent the
activity. See, e.g., Martinez Manzanares
v. Barr, 925 F.3d 222, 229 (5th Cir.
2019); Zaldana Menijar v. Lynch, 812
F.3d 491, 502 (6th Cir. 2015); Garcia v.
Holder, 746 F.3d 869, 873–74 (8th Cir.
2014); Garcia-Milian v. Holder, 755 F.3d
1026, 1034 (9th Cir. 2014); Ferry v.
Gonzales, 457 F.3d 1117, 1131 (10th Cir.
2006); Reyes-Sanchez v. U.S. Att’y Gen.,
369 F.3d 1239, 1243 (11th Cir. 2004).
This aspect of the rule is meant to
supersede any judicial decisions that
could be read to hold that an official
actor could acquiesce in torturous
activities that he or she is unable to
prevent. See, e.g., Pieschacon-Villegas v.
Att’y Gen., 671 F.3d 303, 311–12 (3d
Cir. 2011); Sarhan v. Holder, 658 F.3d
649, 657–60 (7th Cir. 2011) (holding that
the government’s ineffectiveness at
protecting women from honor killings
showed governmental acquiescence);
see generally Nat’l Cable & Telecomms.
Ass’n v. Brand X internet Servs., 545
U.S. 967, 982 (2005).
D. Information Disclosure
The regulations at 8 CFR 208.6 and
1208.6 govern the disclosure of
information contained in or pertaining
to an asylum application, credible fear
records, and reasonable fear records.
The nondisclosure provisions in 8 CFR
208.6(a)–(b) and 1208.6(a)–(b) cover
‘‘[i]nformation contained in or
pertaining to any asylum application,’’
records pertaining to any credible fear
or reasonable fear determination, and
other records kept by the Departments
that indicate that a specific alien has
applied for asylum or received a
credible fear or reasonable fear
interview or review thereof. The
‘‘asylum application’’ includes
information pertaining to statutory
withholding of removal, 8 U.S.C.
1231(b)(3), and protection under the
CAT regulations. See 8 CFR 208.3(b),
1208.3(b). The regulations prohibit
disclosing protected information to
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unauthorized ‘‘third parties’’ but are
silent, save by exception, as to who
constitutes an unauthorized third party.
Under the exceptions for nondisclosure
contained in 8 CFR 208.6(c) and
1208.6(c), certain limited categories of
persons and entities may receive
otherwise-confidential asylum-related
or other pertinent information for
certain purposes. This includes a
disclosure to any U.S. government
official or contractor having a need to
examine information in connection with
the adjudication of an asylum
application or consideration of a
credible fear or reasonable fear claim. 8
CFR 208.6(c)(1)(i)–(ii) and
1208.6(c)(1)(i)–(ii). Accordingly, DHS
and EOIR employees, and aliens’
representatives of record, are not
considered unauthorized third parties
for purposes of the existing regulation.42
Further, the Attorney General and
Secretary of Homeland Security have
the discretion to disclose any such
information to any party. 8 CFR
208.6(a), 1208.6(a).
The Departments propose changes to
8 CFR 208.6 and 8 CFR 1208.6 to clarify
that information may be disclosed in
certain circumstances that directly
relate to the integrity of immigration
proceedings, including situations in
which there is suspected fraud or
improper duplication of applications or
claims. An alien’s decision to apply for
asylum necessarily entails the alien’s
decision to provide the Government
with information necessary to determine
whether the person deserves refuge in
the United States. Within the
immigration system in the United
States, such information does not exist
in a vacuum, and there is a clear need
to ensure that the confidentiality
provisions are not being used to shield
fraud and abuse that can only be
uncovered by comparing applications
and information across proceedings.
Further, there is need to ensure that
other types of criminal activity are not
shielded from investigation and
prosecution due to the confidentiality
provisions. Furthermore, the proposed
changes allow the information to be
disclosed where it is necessary to the
Government’s defense of any legal
action relating to the alien’s
immigration or custody status. Aliens
routinely file suit in both district courts
42 Further, the sharing of information between the
Departments regarding an alien in immigration
proceedings does not constitute a disclosure under
these regulations and is otherwise excepted
pursuant to 8 CFR 208.6(c) and 1208.6(c). As DHS
is a party to all proceedings before EOIR, any
records related to an aliens in such proceedings
possessed by EOIR are also necessarily already
possessed by DHS.
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and courts of appeals raising an
assortment of challenges to their
immigration and custody status.
Although the current regulation allows
disclosure where the suit arises from the
adjudication of an asylum application or
of which the asylum application ‘‘is a
part,’’ there is no clear exception
covering disclosures in other civil
immigration litigation in which it is
necessary for the Government to
disclose this information in order to
fully defend the Government’s position.
As such, the Department proposes to
amend 8 CFR 208.6 and 8 CFR 1208.6
to specify that to the extent not already
specifically permitted, and without the
necessity of seeking the exercise of the
Attorney General’s or Secretary’s
discretion under paragraphs 208.6(a)
and 1208.6(a), respectively, the
Government may disclose 43 all relevant
and applicable information in or
pertaining to the application for asylum,
statutory withholding of removal, and
protection under the CAT regulations as
part of a federal or state investigation,
proceeding, or prosecution; as a defense
to any legal action relating to the alien’s
immigration or custody status; an
adjudication of the application itself or
an adjudication of any other application
or proceeding arising under the
immigration laws; pursuant to any state
or federal mandatory reporting
requirement; and to deter, prevent, or
ameliorate the effects of child abuse.
E. Severability
The Departments are proposing
severability provisions in each of the
new 8 CFR parts. The Departments
believe that the provisions of each new
part function sensibly independent of
other provisions. However, to protect
the goals for which this rule is being
proposed, the Departments are codifying
their intent that the provisions be
severable so that, if necessary, the
regulations can continue to function
without a stricken provision.
V. Regulatory Requirements
A. Regulatory Flexibility Act
The Departments have reviewed this
regulation in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) and have determined that this
rule will not have a significant
economic impact on a substantial
number of small entities. This
regulation affects only individual aliens
and the Federal Government.
43 Nothing in the proposed rule would prohibit
agencies from placing additional restrictions on the
disclosure of information consistent with internal
policies as long as those policies do not conflict
with the proposed regulatory language.
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Individuals do not constitute small
entities under the Regulatory Flexibility
Act.
B. Unfunded Mandates Reform Act of
1995
This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.
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C. Congressional Review Act
This proposed rule is anticipated not
to be a major rule as defined by section
804 of the Congressional Review Act.
This rule will not result in an annual
effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreignbased enterprises in domestic and
export markets. 5 U.S.C. 804(2).
D. Executive Order 12866 and Executive
Order 13563 (Regulatory Planning and
Review)
The proposed rule is considered by
the Departments to be a ‘‘significant
regulatory action’’ under section 3(f)(4)
of Executive Order 12866 because it
raises novel legal or policy issues.
Accordingly, the regulation has been
submitted to the Office of Management
and Budget (‘‘OMB’’) for review.
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of using the
best available methods to quantify costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility.
The proposed rule would change or
provide additional clarity for
adjudicators across many issues
commonly raised by asylum
applications and would potentially
streamline the overall adjudicatory
process for asylum applications.
Although the proposed regulation
would provide clarity to asylum law
and operational streamlining to the
credible fear review process, the
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proposed regulation does not change the
nature of the role of an immigration
judge or an asylum officer during
proceedings for consideration of
credible fear claims or asylum
applications. Notably, immigration
judges will retain their existing
authority to review de novo the
determinations made by asylum officers
in a credible fear proceedings, and will
continue to control immigration court
proceedings. In credible fear
proceedings, asylum officers will
continue to evaluate the merits of claims
for asylum, withholding of removal, and
CAT protection for possible referral to
the immigration judge. While this rule
expands the bases on which an asylum
officer may determine that a claim does
not merit referral (and, as a
consequence, make a negative fear
determination), the alien will still be
able to seek review of that negative fear
determination before the immigration
judge.
Immigration judges and asylum
officers are already trained to consider
all relevant legal issues in assessing a
credible fear claim or asylum
application, and the proposed rule does
not propose any changes that would
make adjudications more challenging
than those that are already conducted.
For example, immigration judges
already consider issues of persecution,
nexus, particular social group,
frivolousness, firm resettlement, and
discretion in assessing the merit of an
asylum application, and the provision of
clearer standards for considering those
issues in the proposed regulation does
not add any operational burden or
increase the level of operational analysis
required for adjudication. Accordingly,
the Departments do not expect the
proposed changes to increase the
adjudication time for immigration court
proceedings involving asylum
applications or for reviews of negative
fear determinations.
Depending on the manner in which
DHS exercises its prosecutorial
discretion for aliens potentially subject
to expedited removal, the facts and
circumstances of each individual alien’s
situation, and the Departments’
interpretation and implementation of
the relevant regulations by individual
adjudicators, the proposed changes may
decrease the number of cases of aliens
subject to expedited removal that result
in a full hearing on an application for
asylum. In all cases, however, an alien
will retain the opportunity to request
immigration judge review of DHS’s
initial fear determination.
The Departments propose changes
that may affect any alien subject to
expedited removal who makes a fear
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claim and any alien who applies for
asylum, statutory withholding of
removal, or protection under the CAT
regulations. The Departments note that
the proposed changes are likely to result
in fewer asylum grants annually due to
clarifications regarding the significance
of discretionary considerations and
changes to the definition of firm
resettlement. However; because asylum
applications are inherently fact-specific,
and because there may be multiple
bases for denying an asylum
application, neither DOJ nor DHS can
quantify precisely the expected
decrease. As of April 24, 2020, EOIR
had 527,927 cases pending with an
asylum application. In FY 2019, at the
immigration court level, EOIR granted
18,816 asylum applications and denied
45,285 asylum applications. An
additional 27,112 asylum applications
were abandoned, withdrawn, or
otherwise not adjudicated. As of January
1, 2020, USCIS had 338,931
applications for asylum and for
withholding of removal pending.44 In
FY 2019, USCIS received 96,861 asylum
applications, and approved 19,945 such
applications.45
The Departments expect that the
aliens most likely to be impacted by this
rule’s provisions are those who are
already unlikely to receive a grant of
asylum under existing law. Assuming
DHS places those aliens into expedited
removal proceedings, the Departments
assess that it will be more likely that
they would receive a more prompt
adjudication of their claims for asylum
or withholding of removal than they
would under the existing regulations.
Depending on the individual
circumstances of each case, this rule
would mean that such aliens would
likely not remain in the United States—
for years, potentially—pending
resolution of their claims.
An alien who is ineligible for asylum
may still be eligible to apply for the
protection of withholding of removal
44 See USCIS, Number of Service-wide Forms
Fiscal Year to Date, by Quarter and Form Status,
Fiscal Year 2020, https://www.uscis.gov/sites/
default/files/USCIS/Resources/Reports%20
and%20Studies/Immigration%20Forms%20Data/
All%20Form%20Types/Quarterly_All_Forms_
FY2020Q1.pdf (last visited May 28, 2020).
45 See USCIS, Number of Service-wide Forms
Fiscal Year to Date, by Quarter, and Form Status,
Fiscal Year 2019, https://www.uscis.gov/sites/
default/files/USCIS/Resources/
Reports%20and%20Studies/Immigration%20Forms
%20Data/All%20Form%20Types/Quarterly_All_
Forms_FY19Q4.pdf (last visited May 28, 2020).
The data in this report only include approvals or
denials (i.e., asylum applicants otherwise in lawful
status who were not found eligible for asylum by
USCIS). Denials do not include out-of-status cases
that were not found eligible for asylum and then
were referred by USCIS to immigration court.
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under section 241(b)(3) of the INA or
withholding of removal under
regulations issued pursuant to the
legislation implementing U.S.
obligations under Article 3 of CAT. See
INA 241(b)(3), 8 U.S.C. 1231(b)(3); 8
CFR 208.16, 208.17 through 18, 1208.16,
and 1208.17 through 18. For those
aliens barred from asylum under this
rule who would otherwise be positively
adjudicated for asylum, it is possible
they would qualify for withholding
(provided a bar to withholding did not
apply separate and apart from this rule).
To the extent there are any direct
impacts of this rule, they would almost
exclusively fall on that population.46
Further, the full extent of the impacts on
this population is unclear and would
depend on the specific circumstances
and personal characteristics of each
alien, and neither DHS nor DOJ collects
such data at such a level of granularity.
Overall, the Departments assess that
operational efficiencies will likely result
from these proposed changes, which
could, inter alia, reduce the number of
meritless claims before the immigration
courts, provide the Departments with
the ability to more promptly grant relief
or protection to qualifying aliens, and
ensure that those who do not qualify for
relief or protection are removed more
efficiently than they are under current
rules.
E. Executive Order 13132 (Federalism)
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This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.
46 Because statutory withholding of removal has
a higher burden of proof, an alien granted such
protection would necessarily also meet the statutory
burden of proof for asylum, but would not be
otherwise eligible for asylum due to a statutory bar
or as a matter of discretion. Because asylum
applications may be denied for multiple reasons
and because the factual bases relevant for
application of the proposed changes are not tracked
at a granular level, there is no precise data on how
many otherwise grantable asylum applications may
be denied under this rule and, thus, there is no way
to calculate precisely how many aliens will
nevertheless be granted withholding. Further,
because the immigration judge would have to
adjudicate the application in either case, there is no
cost to DOJ.
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F. Executive Order 12988 (Civil Justice
Reform)
This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.
G. Paperwork Reduction Act
DOJ and DHS invite comment on the
impact to the proposed collection of
information. In accordance with the
Paperwork Reduction Act, the
information collection notice is
published in the Federal Register to
obtain comments regarding the
proposed edits to the information
collection instrument.
Comments are encouraged and will be
accepted until August 14, 2020. All
submissions received must include the
OMB Control Number 1615–0067 in the
body of the submission. Comments on
this information collection should
address one or more of the following
four points:
(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;
(3) Enhance the quality, utility, and
clarity of the information to be
collected; and
(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.
Overview of Information Collection
(1) Type of Information Collection:
Revision of a Currently Approved
Collection.
(2) Title of the Form/Collection:
Application for Asylum and for
Withholding of Removal.
(3) Agency form number, if any, and
the applicable component of the DHS
sponsoring the collection: I–589; USCIS.
(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Individuals or
households. Form I–589 is necessary to
determine whether an alien applying for
asylum or withholding of removal in the
United States is classified as refugee,
and is eligible to remain in the United
States.
(5) An estimate of the total number of
respondents and the amount of time
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estimated for an average respondent to
respond: The estimated total number of
respondents for the information
collection I–589 is approximately
114,000, and the estimated hour burden
per response is 18 hours per response.
The estimated number of respondents
providing biometrics is 110,000, and the
estimated hour burden per response is
1.17 hours.
(6) An estimate of the total public
burden (in hours) associated with the
collection: The total estimated annual
hour burden associated with this
collection of information in hours is
2,180,700.
(7) An estimate of the total public
burden (in cost) associated with the
collection: The estimated total annual
cost burden associated with this
collection of information is $46,968,000.
H. Signature
The Acting Secretary of Homeland
Security, Chad F. Wolf, having reviewed
and approved this document, is
delegating the authority to electronically
sign this document to Chad R. Mizelle,
who is the Senior Official Performing
the Duties of the General Counsel for
DHS, for purposes of publication in the
Federal Register.
List of Subjects
8 CFR Part 103
Administrative practice and
procedure, Authority delegations
(Government agencies), Fees, Freedom
of Information, Immigration, Privacy,
Reporting and recordkeeping
requirements, Surety bonds.
8 CFR Part 208
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
8 CFR Part 235
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
8 CFR Part 1003
Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and functions
(Government agencies).
8 CFR Part 1208
Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.
8 CFR Part 1235
Administrative practice and
procedure, Aliens, Immigration,
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§ 208.1

Reporting and recordkeeping
requirements.
Department of Homeland Security
Accordingly, for the reasons set forth
in the preamble, the Department of
Homeland Security proposes to amend
8 CFR parts 103, 208, and 235 as
follows:
PART 103—IMMIGRATION BENEFITS;
BIOMETRIC REQUIRMENTS;
AVAILABILITY OF RECORDS
1. The authority citation for part 103
continues to read as follows:

■

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.
1101, 1103, 1304, 1356, 1356b, 1372; 31
U.S.C. 9701; Public Law 107–296, 116 Stat.
2135 (6 U.S.C. 1 et seq.); E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2; Public Law 112–54, 125 Stat 550.

2. Amend § 103.5 by
a. Revising paragraph (a) introductory
text;
■ b. Revising the first full sentence of
paragraph (a)(1)(i); and
■ c. Adding paragraph (d).
The revisions and addition read as
follows:
■
■

§ 103.5

Reopening or reconsideration.

(a) Motions to reopen or reconsider
proceedings or decisions on benefit
requests in other than special
agricultural worker and legalization
cases—
(1) * * *
(i) General. Except where the Board
has jurisdiction and as otherwise
provided in 8 CFR parts 3, 210, 242, and
245a, when the affected party files a
motion, the official having jurisdiction
may, for proper cause shown, reopen
the proceeding or reconsider the prior
decision regarding the benefit request.
* * *
*
*
*
*
*
(d) The provisions of this part are
separate and severable from one
another. In the event that any provision
in this part is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
*
*
*
*
*
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PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL
3. The authority citation for part 208
continues to read as follows:

■

Authority: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Public Law 110–229;
8 CFR part 2.

4. Amend § 208.1 by adding
paragraphs (c), (d), (e), (f), and (g) to
read as follows:

■
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General.

*

*
*
*
*
(c) Particular social group. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, a particular social group is one that
is based on an immutable or
fundamental characteristic, is defined
with particularity, and is recognized as
socially distinct in the society at
question. Such a particular social group
cannot be defined exclusively by the
alleged persecutory acts or harms and
must also have existed independently of
the alleged persecutory acts or harms
that form the basis of the claim. The
Secretary, in general, will not favorably
adjudicate claims of aliens who claim a
fear of persecution on account of
membership in a particular social group
consisting of or defined by the following
circumstances: Past or present criminal
activity or association (including gang
membership); presence in a country
with generalized violence or a high
crime rate; being the subject of a
recruitment effort by criminal, terrorist,
or persecutory groups; the targeting of
the applicant for criminal activity for
financial gain based on perceptions of
wealth or affluence; interpersonal
disputes of which governmental
authorities were unaware or
uninvolved; private criminal acts of
which governmental authorities were
unaware or uninvolved; past or present
terrorist activity or association; past or
present persecutory activity or
association; or status as an alien
returning from the United States. This
list is nonexhaustive, and the substance
of the alleged particular social group,
rather than the precise form of its
delineation, shall be considered in
determining whether the group falls
within one of the categories on the list.
No alien shall be found to be a refugee
or have it decided that the alien’s life or
freedom would be threatened based on
membership in a particular social group
in any case unless that person first
articulates on the record, or provides a
basis on the record for determining, the
definition and boundaries of the alleged
particular social group. A failure to
define, or provide a basis for defining,
a formulation of a particular social
group before an immigration judge shall
waive any such claim for all purposes
under the Act, including on appeal, and
any waived claim on this basis shall not
serve as the basis for any motion to
reopen or reconsider for any reason,
including a claim of ineffective
assistance of counsel.
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(d) Political opinion. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act, a
political opinion is one expressed by or
imputed to an applicant in which the
applicant possesses an ideal or
conviction in support of the furtherance
of a discrete cause related to political
control of a state or a unit thereof. The
Secretary, in general, will not favorably
adjudicate claims of aliens who claim a
fear of persecution on account of a
political opinion defined solely by
generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
cause against such organizations related
to efforts by the state to control such
organizations or behavior that is
antithetical to or otherwise opposes the
ruling legal entity of the state or a legal
sub-unit of the state. A person who has
been forced to abort a pregnancy or to
undergo involuntary sterilization, or
who has been persecuted for failure or
refusal to undergo such a procedure or
for other resistance to a coercive
population control program, shall be
deemed to have been persecuted on
account of political opinion, and a
person who has a well-founded fear that
he or she will be forced to undergo such
a procedure or subject to persecution for
such failure, refusal, or resistance shall
be deemed to have a well-founded fear
of persecution on account of political
opinion.
(e) Persecution. For purposes of
screening or adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, persecution requires an intent to
target a belief or characteristic, a severe
level of harm, and the infliction of a
severe level of harm by the government
of a country or by persons or an
organization that the government was
unable or unwilling to control. For
purposes of evaluating the severity of
the level of harm, persecution is an
extreme concept involving a severe level
of harm that includes actions so severe
that they constitute an exigent threat.
Persecution does not encompass the
generalized harm that arises out of civil,
criminal, or military strife in a country,
nor does it encompass all treatment that
the United States regards as unfair,
offensive, unjust, or even unlawful or
unconstitutional. It does not include
intermittent harassment, including brief
detentions; threats with no actual effort
to carry out the threats; or, non-severe
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economic harm or property damage,
though this list is nonexhaustive. The
existence of laws or government policies
that are unenforced or infrequently
enforced do not, by themselves,
constitute persecution, unless there is
credible evidence that those laws or
policies have been or would be applied
to an applicant personally.
(f) Nexus—(1) General. For purposes
of adjudicating an application for
asylum under section 208 of the Act or
an application or withholding of
removal under section 241(b)(3) of the
Act, the Secretary, in general, will not
favorably adjudicate the claims of aliens
who claim persecution based on the
following list of nonexhaustive
circumstances:
(i) Interpersonal animus or
retribution;
(ii) Interpersonal animus in which the
alleged persecutor has not targeted, or
manifested an animus against, other
members of an alleged particular social
group in addition to the member who
has raised the claim at issue;
(iii) Generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
discrete cause against such
organizations related to control of a state
or expressive behavior that is
antithetical to the state or a legal unit of
the state;
(iv) Resistance to recruitment or
coercion by guerilla, criminal, gang,
terrorist or other non-state
organizations;
(v) The targeting of the applicant for
criminal activity for financial gain based
on wealth or affluence or perceptions of
wealth or affluence;
(vi) Criminal activity;
(vii) Perceived, past or present, gang
affiliation; or,
(viii) Gender.
(2) [Reserved]
(g) Evidence based on stereotypes. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, evidence promoting cultural
stereotypes about an individual or a
country, including stereotypes based on
race, religion, nationality, or gender,
and offered to support the basis of an
alleged fear of harm from the individual
or country shall not be admissible in
adjudicating that application.
■ 5. Amend § 208.2 by adding paragraph
(c)(1)(ix) to read as follows:
§ 208.2

*

Jurisdiction.

*
*
(c) * * *
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(1) * * *
(ix) An alien found to have a credible
fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture in accordance with
§ 208.30, and §§ 1003.42 or 1208.30 of
this title.
*
*
*
*
*
■ 6. Amend § 208.5 by revising the first
sentence of paragraph (a) to read as
follows:
§ 208.5 Special duties toward aliens in
custody of DHS.

(a) General. When an alien in the
custody of DHS requests asylum or
withholding of removal, or expresses a
fear of persecution or harm upon return
to his or her country of origin or to
agents thereof, DHS shall make available
the appropriate application forms and
shall provide the applicant with the
information required by section
208(d)(4) of the Act, including in the
case of an alien who is in custody with
a positive credible fear or reasonable
fear determination under §§ 208.30 or
208.31, and except in the case of an
alien who is in custody pending a
credible fear determination under
§ 208.30 or a reasonable fear
determination pursuant to § 208.31.
* * *
*
*
*
*
*
■ 7. Amend § 208.6 by—
■ a. Revising paragraphs (a) and (b); and
■ b. Adding paragraphs (d), (e), and (f).
The revisions and additions read as
follows:
§ 208.6

Disclosure to third parties.

(a) Information contained in or
pertaining to any asylum application,
records pertaining to any credible fear
determination conducted pursuant to
§ 208.30, and records pertaining to any
reasonable fear determination
conducted pursuant to § 208.31, shall
not be disclosed without the written
consent of the applicant, except as
permitted by this section or at the
discretion of the Secretary.
(b) The confidentiality of other
records kept by DHS and the Executive
Office for Immigration Review that
indicate that a specific alien has applied
for asylum, received a credible fear or
reasonable fear interview, or received a
credible fear or reasonable fear review
shall also be protected from disclosure,
except as permitted in this section. DHS
will coordinate with the Department of
State to ensure that the confidentiality
of those records is maintained if they
are transmitted to Department of State
offices in other countries.
*
*
*
*
*
(d)(1) Any information contained in
an application for asylum, withholding
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of removal under section 241(b)(3) of
the Act, or protection under regulations
issued pursuant to the Convention
Against Torture’s implementing
legislation, any relevant and applicable
information supporting that application,
any information regarding an alien who
has filed such an application, and any
relevant and applicable information
regarding an alien who has been the
subject of a reasonable fear or credible
fear determination may be disclosed:
(i) As part of an investigation or
adjudication of the merits of that
application or of any other application
under the immigration laws,
(ii) As part of any state or federal
criminal investigation, proceeding, or
prosecution;
(iii) Pursuant to any state or federal
mandatory reporting requirement;
(iv) To deter, prevent, or ameliorate
the effects of child abuse;
(v) As part of any proceeding arising
under the immigration laws, including
proceedings arising under the Act; and
(vi) As part of the Government’s
defense of any legal action relating to
the alien’s immigration or custody
status including petitions for review
filed in accordance with 8 U.S.C. 1252.
(2) If information may be disclosed
under paragraph (d)(1) of this section,
the disclosure provisions in paragraphs
(a), (b), and (c) of this section shall not
apply.
(e) Nothing in this section shall be
construed as prohibiting the disclosure
of information contained in an
application for asylum, withholding of
removal under section 241(b)(3)(B) of
the Act, or protection under regulations
issued pursuant to the Convention
Against Torture’s implementing
legislation, information supporting that
application, information regarding an
alien who has filed such an application,
or information regarding an alien who
has been the subject of a reasonable fear
or credible fear determination:
(1) Among employees and officers of
the Department of Justice, the
Department of Homeland Security, the
Department of State, the Department of
Health and Human Services, the
Department of Labor, or a U.S. national
security agency having a need to
examine the information for an official
purpose; or
(2) Where a United States Government
employee or contractor has a good faith
and reasonable belief that disclosure is
necessary to prevent the commission of
a crime, the furtherance of an ongoing
crime, or to ameliorate the effects of a
crime.
■ 8. Amend § 208.13 by:
■ a. Revising paragraph (b)(3)
introductory text;
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b. Revising paragraph (b)(3)(ii);
c. Adding paragraphs (b)(3)(iii) and
(iv), and (d).
The revisions and additions read as
follows:

■
■

§ 208.13

Establishing asylum eligibility.
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*

*
*
*
*
(b) * * *
(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs
(b)(1)(i), (ii), and (2) of this section,
adjudicators should consider the totality
of the relevant circumstances regarding
an applicant’s prospects for relocation,
including the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, reach, or
numerosity of the alleged persecutor,
and the applicant’s demonstrated ability
to relocate to the United States in order
to apply for asylum.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless DHS establishes by a
preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (b)(3)(iii)
of this section, persecutors who are
private actors—including persecutors
who are gang members, rogue officials,
family members who are not themselves
government officials, or neighbors who
are not themselves government
officials—shall not be considered to be
persecutors who are the government or
government-sponsored absent evidence
that the government sponsored the
persecution.
*
*
*
*
*
(d) Discretion. Factors that fall short
of grounds of mandatory denial of an
asylum application may constitute
discretionary considerations.
(1) Significant adverse discretionary
factors. The following are significant
adverse discretionary factors that a
decision-maker shall consider, if
applicable, in determining whether an
alien merits a grant of asylum in the
exercise of discretion:
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(i) An alien’s unlawful entry or
unlawful attempted entry into the
United States unless such entry or
attempted entry was made in immediate
flight from persecution in a contiguous
country;
(ii) The failure of an alien to apply for
protection from persecution or torture in
at least one country outside the alien’s
country of citizenship, nationality, or
last lawful habitual residence through
which the alien transited before entering
the United States unless:
(A) The alien received a final
judgment denying the alien protection
in such country;
(B) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(C) Such country or all such countries
were, at the time of the transit, not
parties to the 1951 United Nations
Convention relating to the Status of
Refugees, the 1967 Protocol, or the
United Nations Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;
and
(iii) An alien’s use of fraudulent
documents to enter the United States,
unless the alien arrived in the United
States by air, sea, or land directly from
the applicant’s home country without
transiting through any other country.
(2)(i) The Secretary, except as
provided in paragraph (d)(2)(ii) of this
section, will not favorably exercise
discretion under section 208 of the Act
for an alien who:
(A) Immediately prior to his arrival in
the United States or en route to the
United States from the alien’s country of
citizenship, nationality, or last lawful
habitual residence, spent more than 14
days in any one country unless:
(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in such country
and the alien received a final judgment
denying the alien protection in such
country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) Such country was, at the time of
the transit, not a party to the 1951
United Nations Convention relating to
the Status of Refugees, the 1967
Protocol, or the United Nations
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment;
(B) Transits through more than one
country between his country of
citizenship, nationality, or last habitual
residence and the United States unless:
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(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in at least one
such country and received a final
judgment denying the alien protection
in that country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) All such countries were, at the
time of the transit, not parties to the
1951 United Nations Convention
relating to the Status of Refugees, the
1967 Protocol, or the United Nations
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment ;
(C) Would otherwise be subject to
§ 208.13(c) but for the reversal, vacatur,
expungement, or modification of a
conviction or sentence unless the alien
was found not guilty;
(D) Accrued more than one year of
unlawful presence in the United States
prior to filing an application for asylum;
(E) At the time the asylum application
is filed with DHS has:
(1) Failed to timely file (or timely file
a request for an extension of time to file)
any required federal, state, or local
income tax returns;
(2) Failed to satisfy any outstanding
federal, state, or local tax obligations; or
(3) Has income that would result in
tax liability under section 1 of the
Internal Revenue Code of 1986 and that
was not reported to the Internal
Revenue Service;
(F) Has had two or more prior asylum
applications denied for any reason;
(G) Has withdrawn a prior asylum
application with prejudice or been
found to have abandoned a prior asylum
application;
(H) Failed to attend an interview
regarding his asylum application with
DHS, unless the alien shows by a
preponderance of the evidence that:
(1) Exceptional circumstances
prevented the alien from attending the
interview; or
(2) The interview notice was not
mailed to the last address provided by
the alien or his or her representative and
neither the alien nor the alien’s
representative received notice of the
interview; or
(I) Was subject to a final order of
removal, deportation, or exclusion and
did not file a motion to reopen to seek
asylum based on changed country
conditions within one year of those
changes in country conditions.
(ii) Where one or more of the adverse
discretionary factors set forth in
paragraph (d)(2)(i) of this section are
present, the Secretary, in extraordinary
circumstances, such as those involving
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national security or foreign policy
considerations, or cases in which an
alien, by clear and convincing evidence,
demonstrates that the denial of the
application for asylum would result in
exceptional and extremely unusual
hardship to the alien, may favorably
exercise discretion under section 208 of
the Act, notwithstanding the
applicability of paragraph (d)(2)(i) of
this section. Depending on the gravity of
the circumstances underlying the
application of paragraph (d)(2)(i) of this
section, a showing of extraordinary
circumstances might still be insufficient
to warrant a favorable exercise of
discretion under section 208 of the Act.
■ 9. Revise § 208.15 to read as follows:

jbell on DSKJLSW7X2PROD with PROPOSALS2

§ 208.15

Definition of ‘‘firm resettlement.’’

(a) An alien is considered to be firmly
resettled if:
(1) The alien either resided or could
have resided in any permanent legal
immigration status or any nonpermanent, potentially indefinitely
renewable legal immigration status
(including asylee, refugee, or similar
status but excluding status such as of a
tourist) in a country through which the
alien transited prior to arriving in or
entering the United States, regardless of
whether the alien applied for or was
offered such status;
(2) The alien physically resided
voluntarily, and without continuing to
suffer persecution or torture, in any one
country for one year or more after
departing his country of nationality or
last habitual residence and prior to
arrival in or entry into the United States;
or
(3)(i) The alien is a citizen of a
country other than the one where the
alien alleges a fear of persecution and
the alien was present in that country
prior to arriving in the United States, or
(ii) The alien was a citizen of a
country other than the one where the
alien alleges a fear of persecution, the
alien was present in that country prior
to arriving in the United States, and the
alien renounced that citizenship after
arriving in the United States.
(b) The provisions of 8 CFR 1240.8(d)
shall apply when the evidence of record
indicates that the firm resettlement bar
may apply. In such cases, the alien shall
bear the burden of proving the bar does
not apply. Either DHS or the
immigration judge may raise the issue of
the application of the firm resettlement
bar based on the evidence of record. The
firm resettlement of an alien’s parent(s)
shall be imputed to the alien if the
resettlement occurred before the alien
turned 18 and the alien resided with the
alien’s parents at the time of the firm
resettlement unless the alien establishes
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that he or she could not have derived
any permanent legal immigration status
or any potentially indefinitely
renewable temporary legal immigration
status (including asylee, refugee, or
similar status but excluding status such
as of a tourist) from the alien’s parent.
■ 10. Amend § 208.16 by:
■ a. Revising paragraph (b)(3)
introductory text;
■ b. Revising paragraph (b)(3)(ii);
■ c. Adding paragraphs (b)(3)(iii) and
(iv).
The revisions and additions read as
follows:
§ 208.16 Withholding of removal under
section 241(b)(3)(B) of the Act and
withholding of removal under the
Convention Against Torture.

*

*
*
*
*
(b)(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs (b)(1)
and (2) of this section, adjudicators
should consider the totality of the
relevant circumstances regarding an
applicant’s prospects for relocation,
including the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, reach, or
numerosity of the alleged persecutor,
and the applicant’s demonstrated ability
to relocate to the United States in order
to apply for withholding of removal.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless DHS establishes by a
preponderance of the evidence that,
under the totality of the circumstances,
it would be reasonable for the applicant
to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (iii) of
this section, persecutors who are private
actors, including but not limited to
persecutors who are gang members,
rogue officials, or family members who
are not themselves government officials
or neighbors who are not themselves
government officials, shall not be
considered to be persecutors who are
the government or government-
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sponsored absent evidence that the
government sponsored the persecution.
*
*
*
*
*
■ 11. Amend § 208.18 by revising
paragraphs (a)(1) and (7) to read as
follows:
§ 208.18 Implementation of the Convention
Against Torture.

(a) * * *
(1) Torture is defined as any act by
which severe pain or suffering, whether
physical or mental, is intentionally
inflicted on a person for such purposes
as obtaining from him or her or a third
person information or a confession,
punishing him or her for an act he or
she or a third person has committed or
is suspected of having committed, or
intimidating or coercing him or her or
a third person, or for any reason based
on discrimination of any kind, when
such pain or suffering is inflicted by or
at the instigation of or with the consent
or acquiescence of a public official
acting in an official capacity or other
person acting in an official capacity.
Pain or suffering inflicted by a public
official who is not acting under color of
law (‘‘rogue official’’) shall not
constitute pain or suffering inflicted by
or at the instigation of or with the
consent or acquiescence of a public
official acting in an official capacity or
other person acting in an official
capacity, although a different public
official acting in an official capacity or
other person acting in an official
capacity could instigate, consent to, or
acquiesce in the pain or suffering
inflicted by the rogue official.
*
*
*
*
*
(7) Acquiescence of a public official
requires that the public official, prior to
the activity constituting torture, have
awareness of such activity and
thereafter breach his or her legal
responsibility to intervene to prevent
such activity. Such awareness requires a
finding of either actual knowledge or
willful blindness. Willful blindness
means that the public official acting in
an official capacity or other person
acting in an official capacity was aware
of a high probability of activity
constituting torture and deliberately
avoided learning the truth; it is not
enough that such public official acting
in an official capacity or other person
acting in an official capacity was
mistaken, recklessly disregarded the
truth, or negligently failed to inquire. In
order for a public official to breach his
or her legal responsibility to intervene
to prevent activity constituting torture,
the official must have been charged with
preventing the activity as part of his or
her duties and have failed to intervene.
No person will be deemed to have
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breached a legal responsibility to
intervene if such person is unable to
intervene, or if the person intervenes
but is unable to prevent the activity that
constitutes torture.
*
*
*
*
*
■ 12. Revise § 208.20 to read as follows:

jbell on DSKJLSW7X2PROD with PROPOSALS2

§ 208.20 Determining if an asylum
application is frivolous.

(a) For applications filed on or after
April 1, 1997, an applicant is subject to
the provisions of section 208(d)(6) of the
Act only if the alien received the notice
required by section 208(d)(4)(A) of the
Act and a final order by an immigration
judge or the Board of Immigration
Appeals specifically finds that the alien
knowingly filed a frivolous asylum
application. An alien knowingly files a
frivolous asylum application if:
(1) The application is described in
paragraph (c) of this section; and
(2) The alien filed the application
with either actual knowledge, or willful
blindness, of the fact that the
application was described in paragraph
(c) in this section.
(b) For applications filed on or after
[EFFECTIVE DATE OF FINAL RULE],
an asylum officer may determine that
the applicant knowingly filed a
frivolous asylum application and may
refer the applicant to an immigration
judge on that basis, so long as the
applicant has received the notice
required by section 208(d)(4)(A) of the
Act. Such finding will be made only if
the asylum officer is satisfied that the
applicant has had sufficient opportunity
to account for any discrepancies or
implausible aspects of the claim. For
any application referred to an
immigration judge, an asylum officer’s
determination that an application is
frivolous will not render an applicant
permanently ineligible for immigration
benefits unless an immigration judge or
the Board makes a finding of
frivolousness as described in paragraph
1208.20(c).
(c) For purposes of this section,
beginning on [effective date of final
rule], an asylum application is frivolous
if it:
(1) Contains a fabricated essential
element;
(2) Is premised upon false or
fabricated evidence unless the
application would have been granted
without the false or fabricated evidence;
(3) Is filed without regard to the
merits of the claim; or
(4) Is clearly foreclosed by applicable
law.
(d) If the alien has been provided the
warning required by section
208(d)(4)(A) of the Act, he or she need
not be given any additional or further
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opportunity to account for any issues
with his or her claim prior to the entry
of a frivolousness finding.
(e) An asylum application may be
found frivolous even if it was untimely
filed.
(f) A withdrawn asylum application
may also be found frivolous unless:
(1) The alien wholly disclaims the
application and withdraws it with
prejudice;
(2) The alien is eligible for and agrees
to accept voluntary departure for a
period of no more than 30 days
pursuant to section 240B(a) of the Act;
(3) The alien withdraws any and all
other applications for relief or
protection with prejudice; and
(4) The alien waives his right to
appeal and any rights to file, for any
reason, a motion to reopen or
reconsider.
(g) For purposes of this section, a
finding that an alien knowingly filed a
frivolous asylum application shall not
preclude the alien from seeking
withholding of removal under section
241(b)(3) of the Act or protection under
the regulations issued pursuant to the
Convention Against Torture’s
implementing legislation.
■ 13. Add § 208.25 to read as follows:
§ 208.25

Severability.

The provisions of this part are
separate and severable from one
another. In the event that any provision
in this part is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
■ 14. Amend § 208.30 by:
■ a. Revising the section heading;
■ b. Revising paragraphs (a), (b), (c), and
(d);
■ c. Revising (e) introductory text, (e)(1)
through (5), (e)(6) introductory text,
(e)(6)(ii), (e)(6)(iii) introductory text,
(e)(6)(iv), the first sentence of the
introductory text of paragraph (e)(7),
(e)(7)(ii); and
■ d. Revising paragraphs (f) and (g).
The revisions read as follows:
§ 208.30 Credible fear of persecution,
reasonable possibility of persecution, and
reasonable possibility of torture
determinations involving stowaways and
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act, whose
entry is limited or suspended under section
212(f) or 215(a)(1) of the Act, or who failed
to apply for protection from persecution in
a third country where potential relief is
available while en route to the United
States.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
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sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B) of
the Act, DHS has exclusive jurisdiction
to make the determinations described in
this subpart B. Except as otherwise
provided in this subpart B, paragraphs
(b) through (g) of this section are the
exclusive procedures applicable to
stowaways and applicants for admission
who are found inadmissible pursuant to
section 212(a)(6)(C) or 212(a)(7) of the
Act and who receive fear interviews,
determinations, and reviews under
section 235(b)(1)(B) of the Act. Prior to
January 1, 2030, an alien physically
present in or arriving in the
Commonwealth of the Northern Mariana
Islands is ineligible to apply for asylum
and may only establish eligibility for
withholding of removal pursuant to
section 241(b)(3) of the Act or
withholding or deferral of removal
under the regulations issued pursuant to
the Convention Against Torture’s
implementing legislation.
(b) Process and authority. If an alien
subject to section 235(a)(2) or 235(b)(1)
of the Act indicates an intention to
apply for asylum, or expresses a fear of
persecution or torture, or a fear of return
to his or her country, the inspecting
officer shall not proceed further with
removal of the alien until the alien has
been referred for an interview by an
asylum officer in accordance with this
section. An asylum officer shall then
screen the alien for a credible fear of
persecution, and as necessary, a
reasonable possibility of persecution
and reasonable possibility of torture. An
asylum officer, as defined in section
235(b)(1)(E) of the Act, has the
authorities described in § 208.9(c) and
must conduct an evaluation and make a
determination consistent with this
section.
(c) Treatment of dependents. A
spouse or child of an alien may be
included in that alien’s fear evaluation
and determination, if such spouse or
child:
(1) Arrived in the United States
concurrently with the principal alien;
and
(2) Desires to be included in the
principal alien’s determination.
However, any alien may have his or her
evaluation and determination made
separately, if he or she expresses such
a desire.
(d) Interview. The asylum officer will
conduct the interview in a
nonadversarial manner, separate and
apart from the general public. The
purpose of the interview shall be to
elicit all relevant and useful information
bearing on whether the alien can
establish a credible fear of persecution,
reasonable possibility of persecution, or
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reasonable possibility of torture. The
asylum officer shall conduct the
interview as follows:
(1) If the officer conducting the
interview determines that the alien is
unable to participate effectively in the
interview because of illness, fatigue, or
other impediments, the officer may
reschedule the interview.
(2) At the time of the interview, the
asylum officer shall verify that the alien
has received in writing the relevant
information regarding the fear
determination process. The officer shall
also determine that the alien has an
understanding of the fear determination
process.
(3) The alien may be required to
register his or her identity.
(4) The alien may consult with a
person or persons of the alien’s
choosing prior to the interview or any
review thereof, and may present other
evidence, if available. Such consultation
shall be at no expense to the
Government and shall not unreasonably
delay the process. Any person or
persons with whom the alien chooses to
consult may be present at the interview
and may be permitted, in the discretion
of the asylum officer, to present a
statement at the end of the interview.
The asylum officer, in his or her
discretion, may place reasonable limits
on the number of persons who may be
present at the interview and on the
length of the statement.
(5) If the alien is unable to proceed
effectively in English, and if the asylum
officer is unable to proceed competently
in a language the alien speaks and
understands, the asylum officer shall
arrange for the assistance of an
interpreter in conducting the interview.
The interpreter must be at least 18 years
of age and may not be the alien’s
attorney or representative of record, a
witness testifying on the alien’s behalf,
a representative or employee of the
alien’s country of nationality, or, if the
alien is stateless, the alien’s country of
last habitual residence.
(6) The asylum officer shall create a
summary of the material facts as stated
by the alien. At the conclusion of the
interview, the officer shall review the
summary with the alien and provide the
alien with an opportunity to correct any
errors therein.
(e) Procedures for determining
credible fear of persecution, reasonable
possibility of persecution, and
reasonable possibility of torture.
(1) An alien establishes a credible fear
of persecution if there is a significant
possibility the alien can establish
eligibility for asylum under section 208
of the Act. ‘‘Significant possibility’’
means a substantial and realistic
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possibility of succeeding. When making
such a determination, the asylum officer
shall take into account:
(i) The credibility of the statements
made by the alien in support of the
alien’s claim;
(ii) Such other facts as are known to
the officer, including whether the alien
could avoid any future harm by
relocating to another part of his or her
country, if under all the circumstances
it would be reasonable to expect the
alien to do so; and
(iii) The applicability of any bars to
being able to apply for asylum or to
eligibility for asylum set forth at section
208(a)(2)(B)–(C) and (b)(2) of the Act,
including any bars established by
regulation under section 208(b)(2)(C) of
the Act.
(2) An alien establishes a reasonable
possibility of persecution if there is a
reasonable possibility that the alien
would be persecuted on account of his
or her race, religion, nationality,
membership in a particular social group,
or political opinion in the country of
removal. When making such
determination, the officer will take into
account:
(i) The credibility of the statements
made by the alien in support of the
alien’s claim;
(ii) Such other facts as are known to
the officer, including whether the alien
could avoid a future threat to his or her
life or freedom by relocating to another
party of the proposed country of
removal and, under all circumstances, it
would be reasonable to expect the
applicant to do so; and
(iii) The applicability of any bars at
section 241(b)(3)(B) of the Act.
(3) An alien establishes a reasonable
possibility of torture if there is a
reasonable possibility that the alien
would be tortured in the country of
removal, consistent with the criteria in
§§ 208.16(c), 208.17, and 208.18. The
alien must demonstrate a reasonable
possibility that he or she will suffer
severe pain or suffering in the country
of removal, and that the feared harm
would comport with the other
requirements of § 208.18(a)(1) through
(8). When making such a determination,
the asylum officer shall take into
account:
(i) The credibility of the statements
made by alien in support of the alien’s
claim, and
(ii) Such other facts as are known to
the officer, including whether the alien
could relocate to a part of the country
of removal where he or she is not likely
to be tortured.
(4) In all cases, the asylum officer will
create a written record of his or her
determination, including a summary of
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the material facts as stated by the alien,
any additional facts relied on by the
officer, and the officer’s determination
of whether, in light of such facts, the
alien has established a credible fear of
persecution, reasonable possibility of
persecution, or reasonable possibility of
torture. An asylum officer’s
determination will not become final
until reviewed by a supervisory asylum
officer.
(5)(i)(A) Except as provided in
paragraphs (e)(5)(ii) through(iii), (e)(6),
or (e)(7) of this section, if an alien
would be able to establish a credible
fear of persecution but for the fact that
the alien is subject to one or more of the
mandatory bars to applying for asylum
or being eligible for asylum contained in
section 208(a)(2)(B)–(D) and (b)(2) of the
Act, including any bars established by
regulation under section 208(b)(2)(C) of
the Act, then the asylum officer will
enter a negative credible fear of
persecution determination with respect
to the alien’s eligibility for asylum.
(B) If an alien described in paragraph
(e)(5)(i)(A) of this section is able to
establish either a reasonable possibility
of persecution (including by
establishing that he or she is not subject
to one or more of the mandatory bars to
eligibility for withholding of removal
contained in section 241(b)(3)(B) of the
Act) or a reasonable possibility of
torture, then the asylum officer will
enter a positive reasonable possibility of
persecution or torture determination, as
applicable. The Department of
Homeland Security shall place the alien
in asylum-and-withholding-only
proceedings under § 208.2(c)(1) for full
consideration of the alien’s claim for
withholding of removal under section
241(b)(3) of the Act or withholding or
deferral of removal under the
regulations issued pursuant to the
implementing legislation for the
Convention Against Torture.
(C) If an alien described in paragraph
(e)(5)(i)(A) of this section fails to
establish either a reasonable possibility
of persecution (including by failing to
establish that he or she is not subject to
one or more of the mandatory bars to
eligibility for withholding of removal
contained in section 241(b)(3)(B) of the
Act) or a reasonable possibility of
torture, the asylum officer will provide
the alien with a written notice of
decision, which will be subject to
immigration judge review consistent
with paragraph (g) of this section,
except that the immigration judge will
review the fear findings under the
reasonable possibility standard instead
of the credible fear of persecution
standard described in paragraph (g) of
this section and in 8 CFR 1208.30(g).
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(ii) If the alien is found to be an alien
described in 8 CFR 208.13(c)(3), then
the asylum officer shall enter a negative
credible fear determination with respect
to the alien’s application for asylum.
The Department shall nonetheless place
the alien in asylum-and-withholdingonly proceedings under § 208.2(c)(1) for
full consideration of the alien’s claim
for withholding of removal under
section 241(b)(3) of the Act, or for
withholding or deferral of removal
under the regulations issued pursuant to
the implementing legislation for the
Convention Against Torture, if the alien
establishes, respectively, a reasonable
possibility of persecution or torture.
However, if an alien fails to establish,
during the interview with the asylum
officer, a reasonable possibility of either
persecution or torture, the asylum
officer will provide the alien with a
written notice of decision, which will be
subject to immigration judge review
consistent with paragraph (g) of this
section, except that the immigration
judge will review the fear of persecution
findings under the reasonable
possibility standard instead of the
credible fear standard described in
paragraph (g) and in 8 CFR 1208.30(g).
(iii) If the alien is found to be an alien
described in § 208.13(c)(4), then the
asylum officer shall enter a negative
credible fear determination with respect
to the alien’s application for asylum.
The Department shall nonetheless place
the alien in asylum-and-withholdingonly proceedings under § 208.2(c)(1) for
full consideration of the alien’s claim
for withholding of removal under
section 241(b)(3) of the Act or
withholding of deferral of removal
under the regulations issued pursuant to
the implementing legislation for the
Convention Against Torture if the alien
establishes, respectively, a reasonable
possibility of persecution or torture.
However, if an alien fails to establish,
during the interview with the asylum
officer, a reasonable possibility of either
persecution or torture, the asylum
officer will provide the alien with a
written notice of decision, which will be
subject to immigration judge review
consistent with paragraph (g) of this
section, except that the immigration
judge will review the fear of persecution
findings under the reasonable
possibility standard instead of the
credible fear standard described in
paragraph (g) and in 8 CFR 1208.30(g).
(6) Prior to any determination
concerning whether an alien arriving in
the United States at a U.S.-Canada land
border port-of-entry or in transit through
the U.S. during removal by Canada has
a credible fear of persecution,
reasonable possibility of persecution, or
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reasonable possibility of torture, the
asylum officer shall conduct a threshold
screening interview to determine
whether such an alien is ineligible to
apply for asylum pursuant to section
208(a)(2)(A) of the Act and subject to
removal to Canada by operation of the
Agreement Between the Government of
the United States and the Government
of Canada For Cooperation in the
Examination of Refugee Status Claims
from Nationals of Third Countries
(‘‘Agreement’’). In conducting this
threshold screening interview, the
asylum officer shall apply all relevant
interview procedures outlined in
paragraph (d) of this section, provided,
however, that paragraph (d)(2) of this
section shall not apply to aliens
described in this paragraph (e)(6). The
asylum officer shall advise the alien of
the Agreement’s exceptions and
question the alien as to applicability of
any of these exceptions to the alien’s
case.
*
*
*
*
*
(ii) If the alien establishes by a
preponderance of the evidence that he
or she qualifies for an exception under
the terms of the Agreement, the asylum
officer shall make a written notation of
the basis of the exception, and then
proceed immediately to a determination
concerning whether the alien has a
credible fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture under paragraph
(d) of this section.
(iii) An alien qualifies for an
exception to the Agreement if the alien
is not being removed from Canada in
transit through the United States and:
*
*
*
*
*
(iv) As used in paragraphs
(e)(6)(iii)(B), (C) and (D) of this section
only, ‘‘legal guardian’’ means a person
currently vested with legal custody of
such an alien or vested with legal
authority to act on the alien’s behalf,
provided that such an alien is both
unmarried and less than 18 years of age,
and provided further that any dispute
with respect to whether an individual is
a legal guardian will be resolved on the
basis of U.S. law.
(7) When an immigration officer has
made an initial determination that an
alien, other than an alien described in
paragraph (e)(6) of this section and
regardless of whether the alien is
arriving at a port of entry, appears to be
subject to the terms of an agreement
authorized by section 208(a)(2)(A) of the
Act, and seeks the alien’s removal
consistent with that provision, prior to
any determination concerning whether
the alien has a credible fear of
persecution, reasonable possibility of
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persecution, or a reasonable possibility
of torture, the asylum officer shall
conduct a threshold screening interview
to determine whether the alien is
ineligible to apply for asylum in the
United States and is subject to removal
to a country (‘‘receiving country’’) that
is a signatory to the applicable
agreement authorized by section
208(a)(2)(A) of the Act, other than the
U.S.-Canada Agreement effectuated in
2004. * * *
*
*
*
*
*
(ii) If the alien establishes by a
preponderance of the evidence that he
or she qualifies for an exception under
the terms of the applicable agreement,
or would more likely than not be
persecuted on account of his or her race,
religion, nationality, membership in a
particular social group, or tortured, in
the receiving country, the asylum officer
shall make a written notation to that
effect, and may then proceed to
determine whether any other agreement
is applicable to the alien under the
procedures set forth in this paragraph
(e)(7). If the alien establishes by a
preponderance of the evidence that he
or she qualifies for an exception under
the terms of each of the applicable
agreements, or would more likely than
not be persecuted on account of his or
her race, religion, nationality,
membership in a particular social group,
or tortured, in each of the prospective
receiving countries, the asylum officer
shall make a written notation to that
effect, and then proceed immediately to
a determination concerning whether the
alien has a credible fear of persecution,
reasonable possibility of persecution, or
a reasonable possibility of torture, under
paragraph (d) of this section.
*
*
*
*
*
(f) Procedures for a positive fear
determination. If, pursuant to paragraph
(e) of this section, an alien stowaway or
an alien subject to expedited removal
establishes either a credible fear of
persecution, reasonable possibility of
persecution, or a reasonable possibility
of torture:
(1) DHS shall issue a Notice of
Referral to Immigration Judge for
asylum-and-withholding-only
proceedings under § 208.2(c)(1).
(2) Parole of the alien may be
considered only in accordance with
section 212(d)(5) of the Act and 8 CFR
212.5 of this chapter.
(g) Procedures for a negative fear
determination. (1) If, pursuant to
paragraphs (e) and (f) of this section, an
alien stowaway or an alien subject to
expedited removal does not establish a
credible fear of persecution, reasonable
possibility of persecution, or reasonable

E:\FR\FM\15JNP2.SGM

15JNP2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 172 of 965
36298

Federal Register / Vol. 85, No. 115 / Monday, June 15, 2020 / Proposed Rules

possibility of torture, DHS shall provide
the alien with a written notice of
decision and inquire whether the alien
wishes to have an immigration judge
review the negative determination, in
accordance with section
235(b)(1)(B)(iii)(III) of the Act and this
§ 208.30. The alien must indicate
whether he or she desires such review
on a Record of Negative Fear Finding
and Request for Review by Immigration
Judge. If the alien refuses to make an
indication, DHS shall consider such a
response as a decision to decline
review.
(i) If the alien requests such review,
DHS shall arrange for detention of the
alien and serve him or her with a Notice
of Referral to Immigration Judge, for
review of the negative fear
determination in accordance with
paragraph (g)(2) of this section.
(ii) If the alien is not a stowaway and
does not request a review by an
immigration judge, DHS shall order the
alien removed with a Notice and Order
of Expedited Removal, after review by a
supervisory officer.
(iii) If the alien is a stowaway and the
alien does not request a review by an
immigration judge, DHS shall complete
removal proceedings in accordance with
section 235(a)(2) of the Act.
(2) Review by immigration judge of a
negative fear determination.
(i) Immigration judges shall review
negative fear determinations as
provided in 8 CFR 1208.30(g).
(ii) DHS shall provide the record of
any negative fear determinations being
reviewed, including copies of the Notice
of Referral to Immigration Judge, the
asylum officer’s notes, the summary of
the material facts, and other materials
upon which the determination was
based, to the immigration judge with the
negative fear determination.
■ 15. Amend § 208.31 by revising
paragraph (f), the introductory text of
paragraph (g), and paragraphs (g)(1) and
(2) to read as follows:
§ 208.31 Reasonable fear of persecution or
torture determinations involving aliens
ordered removed under section 238(b) of
the Act and aliens whose removal is
reinstated under section 241(a)(5) of the
Act.

jbell on DSKJLSW7X2PROD with PROPOSALS2

*

*
*
*
*
(f) Removal of aliens with no
reasonable fear of persecution or
torture. If the asylum officer determines
that the alien has not established a
reasonable fear of persecution or torture,
the asylum officer shall inform the alien
in writing of the decision and shall
inquire whether the alien wishes to
have an immigration judge review the
negative decision, using the Record of

VerDate Sep<11>2014

17:38 Jun 12, 2020

Jkt 250001

Negative Reasonable Fear Finding and
Request for Review by Immigration
Judge, on which the alien must indicate
whether he or she desires such review.
If the alien refuses to make an
indication, DHS shall consider such a
response as a decision to decline
review.
(g) Review by immigration judge. The
asylum officer’s negative decision
regarding reasonable fear shall be
subject to review by an immigration
judge upon the alien’s request. If the
alien requests such review, the asylum
officer shall serve him or her with a
Notice of Referral to Immigration Judge.
The record of determination, including
copies of the Notice of Referral to
Immigration Judge, the asylum officer’s
notes, the summary of the material facts,
and other materials upon which the
determination was based shall be
provided to the immigration judge with
the negative determination. In the
absence of exceptional circumstances,
such review shall be conducted by the
immigration judge within 10 days of the
filing of the Notice of Referral to
Immigration Judge with the immigration
court. Upon review of the asylum
officer’s negative reasonable fear
determination:
(1) If the immigration judge concurs
with the asylum officer’s determination
that the alien does not have a reasonable
fear of persecution or torture, the case
shall be returned to DHS for removal of
the alien. No appeal shall lie from the
immigration judge’s decision.
(2) If the immigration judge finds that
the alien has a reasonable fear of
persecution or torture, the alien may
submit an Application for Asylum and
Withholding of Removal.
(i) The immigration judge shall
consider only the alien’s application for
withholding of removal under 8 CFR
1208.16 and shall determine whether
the alien’s removal to the country of
removal must be withheld or deferred.
(ii) Appeal of the immigration judge’s
decision whether removal must be
withheld or deferred lies with the Board
of Immigration Appeals. If the alien or
DHS appeals the immigration judge’s
decision, the Board shall review only
the immigration judge’s decision
regarding the alien’s eligibility for
withholding or deferral of removal
under 8 CFR 1208.16.
PART 235—INSPECTION OF PERSONS
APPLYING FOR ADMISSION
16. The authority citation for part 235
continues to read as follows:

■

Authority: 8 U.S.C. 1101 and note, 1103,
1183, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 CFR, 2003 Comp., p. 278), 1201, 1224,
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1225, 1226, 1228, 1365a note, 1365b, 1379,
1731–32; Title VII of Public Law 110–229; 8
U.S.C. 1185 note (section 7209 of Public Law
108–458); Public Law 112–54.

17. Amend § 235.6 by
a. Revising paragraphs (a)(1)(ii),
(a)(2)(i), and (iii); and
■ b. Adding paragraph (c).
The revisions and addition read as
follows:
■
■

§ 235.6

Referral to immigration judge.

(a) * * *
(1) * * *
(ii) If an immigration officer verifies
that an alien subject to expedited
removal under section 235(b)(1) of the
Act has been admitted as a lawful
permanent resident or refugee, or
granted asylum, or, upon review
pursuant to § 235.3(b)(5)(iv), an
immigration judge determines that the
alien was once so admitted or granted
asylum, provided that such status has
not been terminated by final
administrative action, and the Service
initiates removal proceedings against
the alien under section 240 of the Act.
*
*
*
*
*
(2) * * *
(i) If an asylum officer determines that
the alien does not have a credible fear
of persecution, reasonable possibility of
persecution, or reasonable possibility of
torture, and the alien requests a review
of that determination by an immigration
judge; or
*
*
*
*
*
(iii) If an immigration officer refers an
applicant in accordance with the
provisions of 8 CFR 208.30 or 8 CFR
208.31.
*
*
*
*
*
(c) The provisions of this part are
separate and severable from one
another. In the event that any provision
in this part is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
*
*
*
*
*
Department of Justice
Accordingly, for the reasons set forth
in the preamble, the Attorney General
proposed to amend 8 CFR parts 1003,
1208 and 1235 as follows:
PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW
18. The authority citation for part
1003 continues to read as follows:

■

Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.

E:\FR\FM\15JNP2.SGM

15JNP2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 173 of 965
Federal Register / Vol. 85, No. 115 / Monday, June 15, 2020 / Proposed Rules
2 of 1950; 3 CFR, 1949–1953 Comp., p. 1002;
section 203 of Public Law 105–100, 111 Stat.
2196–200; sections 1506 and 1510 of Public
Law 106–386, 114 Stat. 1527–29, 1531–32;
section 1505 of Public Law 106–554, 114
Stat. 2763A–326 to –328.

19. Amend § 1003.1 by revising
paragraph (b)(9) to read as follows:

■

§ 1003.1 Organization, jurisdiction, and
powers of the Board of Immigration
Appeals.

*

*
*
*
*
(b) * * *
(9) Decisions of Immigration Judges in
asylum proceedings pursuant to
§ 1208.2(b) and (c) of this chapter.
*
*
*
*
*
■ 20. Amend § 1003.42 by:
■ a. Revising the section heading;
■ b. Revising paragraphs (a), (b), (d)
through (g), and (h)(1), and the third
sentence of pargraph (h)(3); and
■ c. Adding paragraph (i).
The revisions and addition read as
follows:
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§ 1003.42 Review of credible fear of
persecution, reasonable possibility of
persecution, and reasonable possibility of
torture determinations.

(a) Referral. Jurisdiction for an
immigration judge to review a negative
fear determination by an asylum officer
pursuant to section 235(b)(1)(B) of the
Act shall commence with the filing by
DHS of the Notice of Referral to
Immigration Judge. DHS shall also file
with the notice of referral a copy of the
written record of determination as
defined in section 235(b)(1)(B)(iii)(II) of
the Act, including a copy of the alien’s
written request for review, if any.
(b) Record of proceeding. The
Immigration Court shall create a Record
of Proceeding for a review of a negative
fear determination. This record shall not
be merged with any later proceeding
involving the same alien.
*
*
*
*
*
(d) Standard of review. (1) The
immigration judge shall make a de novo
determination as to whether there is a
significant possibility, taking into
account the credibility of the statements
made by the alien in support of the
alien’s claim, whether the alien is
subject to any mandatory bars to
applying for asylum or being eligible for
asylum under section 208(a)(2)(B)–(D)
and (b)(2) of the Act, including any bars
established by regulation under section
208(b)(2)(C) of the Act, and such other
facts as are known to the immigration
judge, that the alien could establish his
or her ability to apply for or be granted
asylum under section 208 of the Act.
The immigration judge shall make a de
novo determination as to whether there
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is a reasonable possibility, taking into
account the credibility of the statements
made by the alien in support of the
alien’s claim, whether the alien is
subject to any mandatory bars to
eligibility for withholding of removal
under section 241(b)(3)(B) of the Act,
and such other facts as are known to the
immigration judge, that the alien would
be persecuted on account of his or her
race, religion, nationality, membership
in a particular social group, or political
opinion in the country of removal,
consistent with the criteria in 8 CFR
1208.16(b). The immigration judge shall
also make a de novo determination as to
whether there is a reasonable
possibility, taking into account the
credibility of the statements made by
the alien in support of the alien’s claim
and such other facts as are known to the
immigration judge, that the alien would
be tortured in the country of removal,
consistent with the criteria in 8 CFR
1208.16(c), 8 CFR 1208.17, and 8 CFR
1208.18.
(2) If the alien is determined to be an
alien described in 8 CFR 208.13(c)(3) or
8 CFR 1208.13(c)(3) and is determined
to lack a reasonable possibility of
persecution or torture under 8 CFR
208.30(e)(5)(ii), the Immigration Judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(3) or 8 CFR
1208.13(c)(3) prior to any further review
of the asylum officer’s negative fear
determination.
(3) If the alien is determined to be an
alien described in 8 CFR 208.13(c)(4) or
8 CFR 1208.13(c)(4) and is determined
to lack a reasonable possibility of
persecution or torture under 8 CFR
208.30(e)(5)(iii), the immigration judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(4) or 8 CFR
1208.13(c)(4) prior to any further review
of the asylum officer’s negative fear
determination.
(e) Timing. The immigration judge
shall conclude the review to the
maximum extent practicable within 24
hours, but in no case later than 7 days
after the date the supervisory asylum
officer has approved the asylum officer’s
negative credible fear determination
issued on the Record of Negative
Credible Fear Finding and Request for
Review.
(f) Decision. (1) The decision of the
immigration judge shall be rendered in
accordance with the provisions of 8 CFR
1208.30(g)(2). In reviewing the negative
fear determination by DHS, the
immigration judge shall apply relevant
precedent issued by the Board of
Immigration Appeals, the Attorney
General, the federal circuit court of
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appeals having jurisdiction over the
immigration court where the Request for
Review is filed, and the Supreme Court.
(2) No appeal shall lie from a review
of a negative fear determination made
by an Immigration Judge, but the
Attorney General, in the Attorney
General’s sole and unreviewable
discretion, may direct that the
Immigration Judge refer a case for the
Attorney General’s review following the
Immigration Judge’s review of a negative
fear determination.
(3) In any case the Attorney General
decides, the Attorney General’s decision
shall be stated in writing and shall be
transmitted to the Board for transmittal
and service as provided in § 1003.1(f).
Such decision by the Attorney General
may be designated as precedent as
provided in § 1003.1(g).
(g) Custody. An immigration judge
shall have no authority to review an
alien’s custody status in the course of a
review of a negative fear determination
made by DHS.
(h) * * *
(1) Arriving alien. An immigration
judge has no jurisdiction to review a
determination by an asylum officer that
an arriving alien is not eligible to apply
for asylum pursuant to the 2002 U.S.Canada Agreement formed under
section 208(a)(2)(A) of the Act and
should be returned to Canada to pursue
his or her claims for asylum or other
protection under the laws of Canada.
See 8 CFR 208.30(e)(6). However, in any
case where an asylum officer has found
that an arriving alien qualifies for an
exception to that Agreement, an
immigration judge does have
jurisdiction to review a negative fear
finding made thereafter by the asylum
officer as provided in this section.
*
*
*
*
*
(3) * * * However, if the asylum
officer has determined that the alien
may not or should not be removed to a
third country under section 208(a)(2)(A)
of the Act and subsequently makes a
negative fear determination, an
immigration judge has jurisdiction to
review the negative fear finding as
provided in this section.
*
*
*
*
*
(i) The provisions of this part are
separate and severable from one
another. In the event that any provision
in this part is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
*
*
*
*
*
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PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL
21. The authority citation for part
1208 continues to read as follows:

■

Authority: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Public Law 110–229.

22. Amend § 1208.1 by adding
paragraphs (c), (d), (e), and (f) to read as
follows:

■

§ 1208.1

General.
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*

*
*
*
*
(c) Particular social group. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, a particular social group is one that
is based on an immutable or
fundamental characteristic, is defined
with particularity, and is recognized as
socially distinct in the society at
question. Such a particular social group
cannot be defined exclusively by the
alleged persecutory acts or harm and
must also have existed independently of
the alleged persecutory acts or harm that
forms the basis of the claim. The
Attorney General, in general, will not
favorably adjudicate claims of aliens
who claim a fear of persecution on
account of membership in a particular
social group consisting of or defined by
the following circumstances: Past or
present criminal activity or association
(including gang membership); presence
in a country with generalized violence
or a high crime rate; being the subject
of a recruitment effort by criminal,
terrorist, or persecutory groups; the
targeting of the applicant for criminal
activity for financial gain based on
perceptions of wealth or affluence;
interpersonal disputes of which
governmental authorities were unaware
or uninvolved; private criminal acts of
which governmental authorities were
unaware or uninvolved; past or present
terrorist activity or association; past or
present persecutory activity or
association; or, status as an alien
returning from the United States. This
list is nonexhaustive, and the substance
of the alleged particular social group,
rather than the precise form of its
delineation, shall be considered in
determining whether the group falls
within one of the categories on the list.
No alien shall be found to be a refugee
or have it decided that the alien’s life or
freedom would be threatened based on
membership in a particular social group
in any case unless that person first
articulates on the record, or provides a
basis on the record for determining, the
definition and boundaries of the alleged
particular social group. A failure to
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define, or provide a basis for defining,
a formulation of a particular social
group before an immigration judge shall
waive any such claim for all purposes
under the Act, including on appeal, and
any waived claim on this basis shall not
serve as the basis for any motion to
reopen or reconsider for any reason,
including a claim of ineffective
assistance of counsel.
(d) Political opinion. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act, a
political opinion is one expressed by or
imputed to an applicant in which the
applicant possesses an ideal or
conviction in support of the furtherance
of a discrete cause related to political
control of a state or a unit thereof. The
Attorney General, in general, will not
favorably adjudicate claims of aliens
who claim a fear of persecution on
account of a political opinion defined
solely by generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
cause against such organizations related
to efforts by the state to control such
organizations or behavior that is
antithetical to or otherwise opposes the
ruling legal entity of the state or a legal
sub-unit of the state. A person who has
been forced to abort a pregnancy or to
undergo involuntary sterilization, or
who has been persecuted for failure or
refusal to undergo such a procedure or
for other resistance to a coercive
population control program, shall be
deemed to have been persecuted on
account of political opinion, and a
person who has a well-founded fear that
he or she will be forced to undergo such
a procedure or subject to persecution for
such failure, refusal, or resistance shall
be deemed to have a well-founded fear
of persecution on account of political
opinion.
(e) Persecution. For purposes of
adjudicating an application for asylum
under section 208 of the Act or an
application for withholding of removal
under section 241(b)(3) of the Act,
persecution requires an intent to target
a belief or characteristic, a severe level
of harm, and the infliction of a severe
level of harm by the government of a
country or by persons or an organization
that the government was unable or
unwilling to control. For purposes of
evaluating the severity of the level of
harm, persecution is an extreme concept
involving a severe level of harm that
includes actions so severe that they
constitute an exigent threat. Persecution
does not encompass the generalized
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harm that arises out of civil, criminal, or
military strife in a country, nor does it
encompass all treatment that the United
States regards as unfair, offensive,
unjust, or even unlawful or
unconstitutional. It does not include
intermittent harassment, including brief
detentions; threats with no actual effort
to carry out the threats; or, non-severe
economic harm or property damage,
though this list is nonexhaustive. The
existence of government laws or policies
that are unenforced or infrequently
enforced do not, by themselves,
constitute persecution, unless there is
credible evidence that those laws or
policies have been or would be applied
to an applicant personally.
(f) Nexus—(1) General. For purposes
of adjudicating an application for
asylum under section 208 of the Act or
an application for withholding of
removal under section 241(b)(3) of the
Act, the Attorney General, in general,
will not favorably adjudicate the claims
of aliens who claim persecution based
on the following list of nonexhaustive
circumstances:
(i) Interpersonal animus or
retribution;
(ii) Interpersonal animus in which the
alleged persecutor has not targeted, or
manifested an animus against, other
members of an alleged particular social
group in addition to the member who
has raised the claim at issue;
(iii) Generalized disapproval of,
disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or
other non-state organizations absent
expressive behavior in furtherance of a
discrete cause against such
organizations related to control of a state
or expressive behavior that is
antithetical to the state or a legal unit of
the state;
(iv) Resistance to recruitment or
coercion by guerilla, criminal, gang,
terrorist or other non-state
organizations;
(v) The targeting of the applicant for
criminal activity for financial gain based
on wealth or affluence or perceptions of
wealth or affluence;
(vi) Criminal activity;
(vii) Perceived, past or present, gang
affiliation; or,
(viii) Gender.
(2) [Reserved]
(g) Evidence based on stereotypes. For
purposes of adjudicating an application
for asylum under section 208 of the Act
or an application for withholding of
removal under section 241(b)(3) of the
Act, evidence promoting cultural
stereotypes about an individual or a
country, including stereotypes based on
race, religion, nationality, or gender,
and offered to support the basis of an
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alleged fear of harm from the individual
or country shall not be admissible in
adjudicating that application.
■ 23. Amend § 1208.2 by adding
paragraph (c)(1)(ix) to read as follows:
§ 1208.2

Jurisdiction.

*

*
*
*
*
(c) * * *
(1) * * *
(ix) An alien found to have a credible
fear of persecution, reasonable
possibility of persecution, or reasonable
possibility of torture in accordance with
§ 208.30 of this title, § 1003.42 of this
chapter or § 1208.30.
*
*
*
*
*
■ 24. Amend § 1208.5 by revising the
first sentence of paragraph (a) to read as
follows:
§ 1208.5 Special duties toward aliens in
custody of DHS.

(a) General. When an alien in the
custody of DHS requests asylum or
withholding of removal, or expresses a
fear of persecution or harm upon return
to his or her country of origin or to
agents thereof, DHS shall make available
the appropriate application forms and
shall provide the applicant with the
information required by section
208(d)(4) of the Act, including in the
case of an alien who is in custody with
a positive credible fear determination
under 8 CFR 208.30 or a reasonable fear
determination pursuant to 8 CFR
208.31, and except in the case of an
alien who is in custody pending a
credible fear determination under 8 CFR
208.30 or a reasonable fear
determination pursuant to 8 CFR
208.31. * * *
*
*
*
*
*
■ 25. Amend § 1208.6 by revising
paragraph (b) and adding paragraphs (d)
and (e) to read as follows:
§ 1208.6

Disclosure to third parties.
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*

*
*
*
*
(b) The confidentiality of other
records kept by DHS and the Executive
Office for Immigration Review that
indicate that a specific alien has applied
for asylum, received a credible fear or
reasonable fear interview, or received a
credible fear or reasonable fear review
shall also be protected from disclosure,
except as permitted in this section. DHS
will coordinate with the Department of
State to ensure that the confidentiality
of those records is maintained if they
are transmitted to Department of State
offices in other countries.
*
*
*
*
*
(d)(1) Any information contained in
an application for asylum, withholding
of removal under section 241(b)(3) the
Act, or protection under regulations
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issued pursuant to the Convention
Against Torture’s implementing
legislation, any relevant and applicable
information supporting that application,
any information regarding an alien who
has filed such an application, and any
relevant and applicable information
regarding an alien who has been the
subject of a reasonable fear or credible
fear determination may be disclosed:
(i) As part of an investigation or
adjudication of the merits of that
application or of any other application
under the immigration laws,
(ii) As part of any state or federal
criminal investigation, proceeding, or
prosecution;
(iii) Pursuant to any state or federal
mandatory reporting requirement;
(iv) To deter, prevent, or ameliorate
the effects of child abuse;
(v) As part of any proceeding arising
under the immigration laws, including
proceedings arising under the Act; and
(vi) As part of the Government’s
defense of any legal action relating to
the alien’s immigration or custody
status, including petitions for review
filed in accordance with 8 U.S.C. 1252.
(2) If information may be disclosed
under paragraph (d)(1) of this section,
the disclosure provisions in paragraphs
(a), (b), and (c) of this section shall not
apply.
(e) Nothing in this section shall be
construed as prohibiting the disclosure
of information contained in an
application for asylum, withholding of
removal under section 241(b)(3)(B) of
the Act, or protection under the
regulations issued pursuant to the
Convention Against Torture’s
implementing legislation, any relevant
and applicable information supporting
that application, information regarding
an alien who has filed such an
application, or information regarding an
alien who has been the subject of a
reasonable fear or credible fear
determination:
(1) Among employees of the
Department of Justice, the Department
of Homeland Security, the Department
of State, the Department of Health and
Human Services, the Department of
Labor, or a U.S. national security agency
having a need to examine the
information for an official purpose; or
(2) Where a United States government
employee or contractor has a good faith
and reasonable belief that disclosure is
necessary to prevent the commission of
a crime, the furtherance of an ongoing
crime, or to ameliorate the effects of a
crime.
■ 26. Section 1208.13 is amended by:
■ a. Revising paragraph (b)(3)
introductory text;
■ b. Revising paragraph (b)(3)(ii);
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c. Adding paragraphs (b)(3)(iii) and
(b)(3)(iv); and
■ d. Adding paragraphs (d) and (e).
The revisions and additions read as
follows:
■

§ 1208.13

Establishing asylum eligibility.

*

*
*
*
*
(b) * * *
(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs
(b)(1)(i), (ii), and (b)(2) of this section,
adjudicators should consider the totality
of the relevant circumstances regarding
an applicant’s prospects for relocation,
including the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, numerosity, and
reach of the alleged persecutor, and the
applicant’s demonstrated ability to
relocate to the United States in order to
apply for asylum.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless the Department of
Homeland Security establishes by a
preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (iii) of
this section, persecutors who are private
actors—including persecutors who are
gang members, officials acting outside
their official capacity, family members
who are not themselves government
officials, or neighbors who are not
themselves government officials—shall
not be considered to be persecutors who
are the government or governmentsponsored absent evidence that the
government sponsored the persecution.
*
*
*
*
*
(d) Discretion. Factors that fall short
of grounds of mandatory denial of an
asylum application may constitute
discretionary considerations.
(1) Significant adverse discretionary
factors. The following are significant
adverse discretionary factors that a
decision-maker shall consider, if
applicable, in determining whether an
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alien merits a grant of asylum in the
exercise of discretion:
(i) An alien’s unlawful entry or
unlawful attempted entry into the
United States unless such entry or
attempted entry was made in immediate
flight from persecution in a contiguous
country;
(ii) The failure of an alien to apply for
protection from persecution or torture in
at least one country outside the alien’s
country of citizenship, nationality, or
last lawful habitual residence through
which the alien transited before entering
the United States unless:
(A) The alien received a final
judgment denying the alien protection
in such country;
(B) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(C) Such country or countries were, at
the time of the transit, not parties to the
1951 United Nations Convention
relating to the Status of Refugees, the
1967 Protocol, or the United Nations
Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment; and
(iii) An alien’s use of fraudulent
documents to enter the United States,
unless the alien arrived in the United
States by air, sea, or land directly from
the applicant’s home country without
transiting through any other country.
(2)(i) The Attorney General, except as
provided in paragraph (d)(2)(ii) of this
section, will not favorably exercise
discretion under section 208 of the Act
for an alien who:
(A) Immediately prior to his arrival in
the United States or en route to the
United States from the alien’s country of
citizenship, nationality, or last lawful
habitual residence, spent more than 14
days in any one country unless:
(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in such country
and the alien received a final judgment
denying the alien protection in such
country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) Such country was, at the time of
the transit, not a party to the 1951
United Nations Convention relating to
the Status of Refugees, the 1967
Protocol, or the United Nations
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment;
(B) Transits through more than one
country between his country of
citizenship, nationality, or last habitual
residence and the United States unless:
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(1) The alien demonstrates that he or
she applied for protection from
persecution or torture in at least one
such country and the alien received a
final judgment denying the alien
protection in such country;
(2) The alien demonstrates that he or
she satisfies the definition of ‘‘victim of
a severe form of trafficking in persons’’
provided in 8 CFR 214.11; or
(3) All such countries through which
the alien transited en route to the
United States were, at the time of the
transit, not parties to the 1951 United
Nations Convention relating to the
Status of Refugees, the 1967 Protocol, or
the United Nations Convention against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;
(C) Would otherwise be subject to
paragraph (c) of this section but for the
reversal, vacatur, expungement, or
modification of a conviction or sentence
unless the alien was found not guilty;
(D) Accrued more than one year of
unlawful presence in the United States
prior to filing an application for asylum;
(E) At the time the asylum application
is filed with the immigration court or is
referred from DHS has:
(1) Failed to timely file (or timely file
a request for an extension of time to file)
any required federal, state, or local
income tax returns;
(2) Failed to satisfy any outstanding
federal, state, or local tax obligations; or
(3) Has income that would result in
tax liability under section 1 of the
Internal Revenue Code of 1986 and that
was not reported to the Internal
Revenue Service;
(F) Has had two or more prior asylum
applications denied for any reason;
(G) Has withdrawn a prior asylum
application with prejudice or been
found to have abandoned a prior asylum
application;
(H) Failed to attend an interview
regarding his or her asylum application
with DHS, unless the alien shows by a
preponderance of the evidence that:
(1) Exceptional circumstances
prevented the alien from attending the
interview; or
(2) The interview notice was not
mailed to the last address provided by
the alien or the alien’s representative
and neither the alien nor the alien’s
representative received notice of the
interview; or
(I) Was subject to a final order of
removal, deportation, or exclusion and
did not file a motion to reopen to seek
asylum based on changed country
conditions within one year of the
changes in country conditions.
(ii) Where one or more of the adverse
discretionary factors set forth in
paragraph (d)(2)(i) of this section are
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present, the Attorney General, in
extraordinary circumstances, such as
those involving national security or
foreign policy considerations, or cases
in which an alien, by clear and
convincing evidence, demonstrates that
the denial of the application for asylum
would result in exceptional and
extremely unusual hardship to the alien,
may favorably exercise discretion under
section 208 of the Act, notwithstanding
the applicability of paragraph (d)(2)(i) of
this section. Depending on the gravity of
the circumstances underlying the
application of paragraph (d)(2)(i) of this
section, a showing of extraordinary
circumstances might still be insufficient
to warrant a favorable exercise of
discretion under section 208 of the Act.
(e) Prima facie eligibility. (1)
Notwithstanding any other provision of
this part, upon oral or written motion by
the Department of Homeland Security,
an immigration judge shall, if warranted
by the record, pretermit and deny any
application for asylum, withholding of
removal under section 241(b)(3) of the
Act, or protection under the regulations
issued pursuant to the Convention
Against Torture’s implementing
legislation if the alien has not
established a prima facie claim for relief
or protection under applicable law. An
immigration judge need not conduct a
hearing prior to pretermitting and
denying an application under this
paragraph (e)(1) but must consider any
response to the motion before making a
decision.
(2) Notwithstanding any other
provision of this part, upon his or her
own authority, an immigration judge
shall, if warranted by the record,
pretermit and deny any application for
asylum, withholding of removal under
section 241(b)(3) of the Act, or
protection under the regulations issued
pursuant to the Convention Against
Torture’s implementing legislation if the
alien has not established a prima facie
claim for relief or protection under
applicable law, provided that the
immigration judge shall give the parties
at least 10 days’ notice prior to entering
such an order. An immigration judge
need not conduct a hearing prior to
pretermitting and denying an
application under this paragraph (e)(2)
but must consider any filings by the
parties within the 10-day period before
making a decision.
■ 27. Amend § 1208.14 by
■ a. In paragraphs (c)(4)(ii) introductory
text and (c)(4)(ii)(A), removing the
words ‘‘§ 1235.3(b) of this chapter’’ and
adding, in their place, the words
‘‘§ 235.3(b) of this title’’; and
■ b. In paragraph (c)(4)(ii)(A), removing
the citations ‘‘§ 1208.30’’ and
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place, the words ‘‘§ 208.30 of this title’’.
■ 28. Section 1208.15 is revised to read
as follows:

jbell on DSKJLSW7X2PROD with PROPOSALS2

§ 1208.15

Definition of ‘‘firm resettlement.’’

(a) An alien is considered to be firmly
resettled if:
(1) The alien either resided or could
have resided in any permanent legal
immigration status or any nonpermanent but potentially indefinitely
renewable legal immigration status
(including asylee, refugee, or similar
status but excluding a status such as a
tourist) in a country through which the
alien transited prior to arriving in or
entering the United States, regardless of
whether the alien applied for or was
offered such status;
(2) The alien physically resided
voluntarily, and without continuing to
suffer persecution, in any one country
for one year or more after departing his
country of nationality or last habitual
residence and prior to arrival in or entry
into the United States; or
(3)(i) The alien is a citizen of a
country other than the one where the
alien alleges a fear of persecution and
the alien was present in that country
prior to arriving in the United States; or
(ii) The alien was a citizen of a
country other than the one where the
alien alleges a fear of persecution, the
alien was present in that country prior
to arriving in the United States, and the
alien renounced that citizenship prior to
or after arriving in the United States.
(b) The provisions of 8 CFR 1240.8(d)
shall apply when the evidence of record
indicates that the firm resettlement bar
may apply. In such cases, the alien shall
bear the burden of proving the bar does
not apply. Either the Department of
Homeland Security or the immigration
judge may raise the issue of the
application of the firm resettlement bar
based on the evidence of record. The
firm resettlement of an alien’s parent(s)
shall be imputed to the alien if the
resettlement occurred before the alien
turned 18 and the alien resided with the
alien’s parents at the time of the firm
resettlement unless he or she could not
have derived any permanent legal
immigration status or any nonpermanent legal immigration status
potentially indefinitely renewable
(including asylee, refugee, or similar
status but excluding status such as of a
tourist) from the alien’s parent.
■ 29. Amend § 1208.16 by;
■ a. Revising paragraph (b)(3)
introductory text;
■ b. Revising paragraph (b)(3)(ii); and
■ c. Adding paragraphs (b)(3)(iii) and
(b)(3)(iv).
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The revisions and addition read as
follows:
§ 1208.16 Withholding of removal under
section 241(b)(3)(B) of the Act and
withholding of removal under the
Convention Against Torture.

*

*
*
*
*
(b) * * *
(3) Reasonableness of internal
relocation. For purposes of
determinations under paragraphs (b)(1)
and (b)(2) of this section, adjudicators
should consider the totality of the
relevant circumstances regarding an
applicant’s prospects for relocation,
including the size of the country of
nationality or last habitual residence,
the geographic locus of the alleged
persecution, the size, reach, or
numerosity of the alleged persecutor,
and the applicant’s demonstrated ability
to relocate to the United States in order
to apply for withholding of removal.
*
*
*
*
*
(ii) In cases in which the persecutor
is a government or is governmentsponsored, it shall be presumed that
internal relocation would not be
reasonable, unless the DHS establishes
by a preponderance of the evidence that,
under all the circumstances, it would be
reasonable for the applicant to relocate.
(iii) Regardless of whether an
applicant has established persecution in
the past, in cases in which the
persecutor is not the government or a
government-sponsored actor, or
otherwise is a private actor, there shall
be a presumption that internal
relocation would be reasonable unless
the applicant establishes, by a
preponderance of the evidence, that it
would be unreasonable to relocate.
(iv) For purposes of determinations
under paragraphs (b)(3)(ii) and (b)(3)(iii)
of this section, persecutors who are
private actors, including persecutors
who are gang members, officials acting
outside their official capacity, or family
members who are not themselves
government officials or neighbors who
are not themselves government officials,
shall not be considered to be
persecutors who are the government or
government-sponsored absent evidence
that the government sponsored the
persecution.
*
*
*
*
*
■ 30. Amend § 1208.18 by revising
paragraphs (a)(1) and (7) to read as
follows:
§ 1208.18 Implementation of the
Convention Against Torture.

(a) * * *
(1) Torture is defined as any act by
which severe pain or suffering, whether
physical or mental, is intentionally
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inflicted on a person for such purposes
as obtaining from him or her or a third
person information or a confession,
punishing him or her for an act he or
she or a third person has committed or
is suspected of having committed,
intimidating or coercing him or her or
a third person, or for any reason based
on discrimination of any kind, when
such pain or suffering is inflicted by, or
at the instigation of, or with the consent
or acquiescence of, a public official
acting in an official capacity or other
person acting in an official capacity.
Pain or suffering inflicted by a public
official who is not acting under color of
law (‘‘rogue official’’) shall not
constitute pain or suffering inflicted by,
or at the instigation of, or with the
consent or acquiescence of, a public
official acting in an official capacity or
other person acting in an official
capacity, although a different public
official acting in an official capacity or
other person acting in an official
capacity could instigate, consent to, or
acquiesce in the pain or suffering
inflicted by the rogue official.
*
*
*
*
*
(7) Acquiescence of a public official
requires that the public official, prior to
the activity constituting torture, have
awareness of such activity and
thereafter breach his or her legal
responsibility to intervene to prevent
such activity. Such awareness requires a
finding of either actual knowledge or
willful blindness. Willful blindness
means that the public official acting in
an official capacity or other person
acting in an official capacity was aware
of a high probability of activity
constituting torture and deliberately
avoided learning the truth; it is not
enough that such public official acting
in an official capacity or other person
acting in an official capacity was
mistaken, recklessly disregarded the
truth, or negligently failed to inquire. In
order for a public official to breach his
or her legal responsibility to intervene
to prevent activity constituting torture,
the official must have been charged with
preventing the activity as part of his or
her duties and have failed to intervene.
No person will be deemed to have
breached a legal responsibility to
intervene if such person is unable to
intervene, or if the person intervenes
but is unable to prevent the activity that
constitutes torture.
*
*
*
*
*
■ 31. Revise § 1208.20 to read as
follows:
§ 1208.20 Determining if an asylum
application is frivolous.

(a) For applications filed on or after
April 1, 1997, an applicant is subject to
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the provisions of section 208(d)(6) of the
Act only if the alien received the notice
required by section 208(d)(4)(A) of the
Act and a final order by an immigration
judge or the Board of Immigration
Appeals specifically finds that the alien
knowingly filed a frivolous asylum
application. An alien knowingly files a
frivolous asylum application if:
(1) The application is described in
paragraph (b) of this section; and
(2) The alien filed the application
with either actual knowledge, or willful
blindness, of the fact that the
application was described in paragraph
(b).
(b) For applications filed on or after
[INSERT EFFECTIVE DATE OF FINAL
RULE], an asylum officer may determine
that the applicant knowingly filed a
frivolous asylum application and may
refer the applicant to an immigration
judge on that basis, so long as the
applicant has received the notice
required by section 208(d)(4)(A) of the
Act. Such finding will only be made if
the asylum officer is satisfied that the
applicant has had sufficient opportunity
to account for any discrepancies or
implausible aspects of the claim. For
applications referred to an immigration
judge, an asylum officer’s determination
that an application is frivolous will not
render an applicant permanently
ineligible for immigration benefits
unless an immigration judge or the
Board makes a finding of frivolousness
as described in paragraph (a) of this
section.
(c) For purposes of this section,
beginning on [INSERT EFFECTIVE
DATE OF FINAL RULE], an asylum
application is frivolous if it:
(1) Contains a fabricated essential
element;
(2) Is premised upon false or
fabricated evidence unless the
application would have been granted
without the false or fabricated evidence;
(3) Is filed without regard to the
merits of the claim; or
(4) Is clearly foreclosed by applicable
law.
(d) If the alien has been provided the
warning required by section
208(d)(4)(A) of the Act, he or she need
not be given any additional or further
opportunity to account for any issues
with his or her claim prior to the entry
of a frivolous finding.
(e) An asylum application may be
found frivolous even if it was untimely
filed.
(f) A withdrawn asylum application
may be found frivolous unless:
(1) The alien wholly disclaims the
application and withdraws it with
prejudice;
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(2) The alien is eligible for and agrees
to accept voluntary departure for a
period of no more than 30 days
pursuant to section 240B(a) of the Act;
(3) The alien withdraws any and all
other applications for relief or
protection with prejudice; and
(4) The alien waives his right to
appeal and any rights to file, for any
reason, a motion to reopen or
reconsider.
(g) For purposes of this section, a
finding that an alien filed a knowingly
frivolous asylum application shall not
preclude the alien from seeking
withholding of removal under section
241(b)(3) of the Act or protection under
the regulations issued pursuant to the
Convention Against Torture’s
implementing legislation.
■ 32. Add § 1208.25 to read as follows:
§ 1208.25

Severability.

The provisions of part 1208 are
separate and severable from one
another. In the event that any provision
in part 1208 is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
■ 33. Amend § 1208.30 by:
■ a. Revising the section heading; and
■ b. Revising paragraphs (a), (b)
introductory text, (b)(2), (e), and (g).
The revisions read as follows:
§ 1208.30 Credible fear of persecution,
reasonable possibility of persecution, and
reasonable possibility of torture
determinations involving stowaways and
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act or whose
entry is limited or suspended under section
212(f) or 215(a)(1) of the Act, or who failed
to apply for protection from persecution in
a third country where potential relief is
available while en route to the United
States.

(a) Jurisdiction. The provisions of this
subpart B apply to aliens subject to
sections 235(a)(2) and 235(b)(1) of the
Act. Pursuant to section 235(b)(1)(B)
and 8 CFR 208.30, DHS has exclusive
jurisdiction to make fear
determinations, and the immigration
judges have exclusive jurisdiction to
review such determinations. Except as
otherwise provided in this subpart B,
paragraphs (b) through (g) of this section
and 8 CFR 208.30 are the exclusive
procedures applicable to stowaways and
applicants for admission who are found
inadmissible pursuant to section
212(a)(6)(C) or 212(a)(7) of the Act and
who receive fear interviews,
determinations, and reviews under
section 235(b)(1)(B) of the Act and 8
CFR 208.30. Prior to January 1, 2030, an
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alien physically present in or arriving in
the Commonwealth of the Northern
Mariana Islands is ineligible to apply for
asylum and may only establish
eligibility for withholding of removal
pursuant to section 241(b)(3) of the Act
or withholding or deferral of removal
under the regulations issued pursuant to
the Convention Against Torture’s
implementing legislation.
(b) Treatment of dependents. A
spouse or child of an alien may be
included in that alien’s fear evaluation
and determination, if such spouse or
child:
*
*
*
*
*
(2) Desires to be included in the
principal alien’s determination.
However, any alien may have his or her
evaluation and determination made
separately, if he or she expresses such
a desire.
*
*
*
*
*
(e) Determination. For the standards
and procedures for asylum officers in
conducting credible fear of persecution,
reasonable possibility of persecution,
and reasonable possibility of torture
interviews and in making positive and
negative fear determinations, see 8 CFR
208.30. The immigration judges will
review such determinations as provided
in paragraph (g) of this section and 8
CFR 1003.42.
*
*
*
*
*
(g) Procedures for negative fear
determinations—(1) Review by
immigration judge of a mandatory bar
finding. (i) If the alien is determined to
be an alien described in 8 CFR
208.13(c)(3) or § 1208.13(c)(3) and is
determined to lack a credible fear of
persecution or a reasonable possibility
of persecution or torture under 8 CFR
208.30(e)(5)(ii), the immigration judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(3) or § 1208.13(c)(3).
If the immigration judge finds that the
alien is not described in 8 CFR
208.13(c)(3) or § 1208.13(c)(3), then the
immigration judge shall vacate the order
of the asylum officer, and DHS may
commence asylum-and-withholdingonly proceedings under § 1208.2(c)(1). If
the immigration judge concurs with the
determination that the alien is an alien
described in 8 CFR 208.13(c)(3) or
§ 1208.13(c)(3), the immigration judge
will then review the asylum officer’s
negative determinations regarding
credible fear and regarding reasonable
possibility made under 8 CFR
208.30(e)(5)(iv) consistent with
paragraph (g)(2) of this section, except
that the immigration judge will review
the fear of persecution findings under
the reasonable possibility standard
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instead of the credible fear standard
described in paragraph (g)(2) of this
section.
(ii) If the alien is determined to be an
alien described as ineligible for asylum
in 8 CFR 208.13(c)(4) or § 1208.13(c)(4)
and is determined to lack a reasonable
possibility of persecution or torture
under 8 CFR 208.30(e)(5)(v), the
immigration judge shall first review de
novo the determination that the alien is
described as ineligible for asylum in 8
CFR 208.13(c)(4) or § 1208.13(c)(4). If
the immigration judge finds that the
alien is not described as ineligible for
asylum in 8 CFR 208.13(c)(4) or
§ 1208.13(c)(4), then the immigration
judge shall vacate the order of the
asylum officer, and DHS may commence
asylum-and-withholding-only
proceedings under § 1208.2(c)(1). If the
immigration judge concurs with the
determination that the alien is an alien
described as ineligible for asylum in 8
CFR 208.13(c)(4) or § 1208.13(c)(4), the
immigration judge will then review the
asylum officer’s negative decision
regarding reasonable possibility made
under 8 CFR 208.30(e)(5)(v) consistent
with paragraph (g)(2) of this section,
except that the immigration judge will
review the fear of persecution findings
under the reasonable possibility
standard instead of the credible fear of
persecution standard described in
paragraph (g)(2) of this section.
(2) Review by immigration judge of a
negative fear finding. (i) The asylum
officer’s negative decision regarding a
credible fear of persecution, reasonable
possibility of persecution, and
reasonable possibility of torture shall be
subject to review by an immigration
judge upon the applicant’s request, in
accordance with section
235(b)(1)(B)(iii)(III) of the Act. If the
alien refuses to make an indication,
DHS will consider such a response as a
decision to decline review.
(ii) The record of the negative fear
determination, including copies of the
Notice of Referral to Immigration Judge,
the asylum officer’s notes, the summary
of the material facts, and other materials
upon which the determination was
based shall be provided to the
immigration judge with the negative fear
determination.
(iii) A fear hearing will be closed to
the public unless the alien states for the
record or submits a written statement
that the alien is waiving that
requirement; in that event the hearing
shall be open to the public, subject to
the immigration judge’s discretion as
provided in 8 CFR 1003.27.
(iv) Upon review of the asylum
officer’s negative fear determinations:
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(A) If the immigration judge concurs
with the determination of the asylum
officer that the alien has not established
a credible fear of persecution,
reasonable possibility of persecution, or
reasonable possibility of torture, the
case shall be returned to DHS for
removal of the alien. The immigration
judge’s decision is final and may not be
appealed.
(B) If the immigration judge finds that
the alien, other than an alien stowaway,
establishes a credible fear of
persecution, reasonable possibility of
persecution, or reasonable possibility of
torture, the immigration judge shall
vacate the Notice and Order of
Expedited Removal, and DHS may
commence asylum-and-withholdingonly proceedings under § 1208.2(c)(1),
during which time the alien may file an
application for asylum and withholding
of removal in accordance with
§ 1208.4(b)(3)(i). Such application shall
be considered de novo in all respects by
an immigration judge regardless of any
determination made under this
paragraph.
(C) If the immigration judge finds that
an alien stowaway establishes a credible
fear of persecution, reasonable
possibility of torture, or reasonable
possibility of torture, the alien shall be
allowed to file an application for asylum
and for withholding of removal before
the immigration judge in accordance
with § 1208.4(b)(3)(iii). The immigration
judge shall decide the application as
provided in that section. Such
application shall be considered de novo
in all respects by an immigration judge
regardless of any determination made
under this paragraph. Such decision on
that application may be appealed by
either the stowaway or DHS to the
Board of Immigration Appeals. If a
denial of the application for asylum and
for withholding of removal becomes
final, and deferral of removal has not
otherwise been granted pursuant to
§ 1208.17(a), the alien shall be removed
from the United States in accordance
with section 235(a)(2) of the Act. If an
approval of the application for asylum,
withholding of removal, or, as pertinent,
deferral of removal becomes final, DHS
shall terminate removal proceedings
under section 235(a)(2) of the Act.
■ 34. Amend § 1208.31 by revising
paragraph (f), (g) introductory text, (g)(1)
and (2) to read as follows:
§ 1208.31 Reasonable fear of persecution
or torture determinations involving aliens
ordered removed under section 238(b) of
the Act and aliens whose removal is
reinstated under section 241(a)(5) of the
Act.
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(f) Removal of aliens with no
reasonable fear of persecution or
torture. If the asylum officer determines
that the alien has not established a
reasonable fear of persecution or torture,
the asylum officer shall inform the alien
in writing of the decision and shall
inquire whether the alien wishes to
have an immigration judge review the
negative decision, using the Record of
Negative Reasonable Fear Finding and
Request for Review by Immigration
Judge, on which the alien must indicate
whether he or she desires such review.
If the alien refuses to make an
indication, DHS shall consider such a
response as a decision to decline
review.
(g) Review by Immigration Judge. The
asylum officer’s negative decision
regarding reasonable fear shall be
subject to review by an immigration
judge upon the alien’s request. If the
alien requests such review, the asylum
officer shall serve him or her with a
Notice of Referral to the Immigration
Judge. The record of determination,
including copies of the Notice of
Referral to the Immigration Judge, the
asylum officer’s notes, the summary of
the material facts, and other materials
upon which the determination was
based shall be provided to the
immigration judge with the negative
determination. In the absence of
exceptional circumstances, such review
shall be conducted by the immigration
judge within 10 days of the filing of the
Notice of Referral to the Immigration
Judge with the immigration court. Upon
review of the asylum officer’s negative
reasonable fear determination:
(1) If the immigration judge concurs
with the asylum officer’s determination
that the alien does not have a reasonable
fear of persecution or torture, the case
shall be returned to DHS for removal of
the alien. No appeal shall lie from the
immigration judge’s decision.
(2) If the immigration judge finds that
the alien has a reasonable fear of
persecution or torture, the alien may
submit an Application for Asylum and
Withholding of Removal. Such
application shall be considered de novo
in all respects by an immigration judge
regardless of any determination made
under this paragraph.
(i) The immigration judge shall
consider only the alien’s application for
withholding of removal under § 1208.16
and shall determine whether the alien’s
removal to the country of removal must
be withheld or deferred.
(ii) Appeal of the immigration judge’s
decision whether removal must be
withheld or deferred lies with the Board
of Immigration Appeals. If the alien or
DHS appeals the immigration judge’s
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decision, the Board shall review only
the immigration judge’s decision
regarding the alien’s eligibility for
withholding or deferral of removal
under § 1208.16.
PART 1212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE
35. The authority citation for part
1212 continues to read as follows:

■

Authority: 8 U.S.C. 1101 and note, 1102,
1103, 1182 and note, 1184, 1187, 1223, 1225,
1226, 1227, 1255; 8 U.S.C. 1185 note (section
7209 of Public Law 108–458); Title VII of
Public Law 110–229.
■

36. Add § 1212.13 to read as follows:

§ 1212.13

Severability.

The provisions of this part are
separate and severable from one
another. In the event that any provision
in this part is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
■ 37. Amend § 1212.14(a)(1)(vii), by
removing the words ‘‘§ 1235.3 of this
chapter’’ and adding, in their place, the
words ‘‘§ 235.3 of this title’’.
PART 1235—INSPECTION OF
PERSONS APPLYING FOR ADMISSION
38. The authority citation for part
1235 continues to read as follows:

jbell on DSKJLSW7X2PROD with PROPOSALS2

■

VerDate Sep<11>2014

17:38 Jun 12, 2020

Jkt 250001

Authority: 8 U.S.C. 1101 and note, 1103,
1183, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 CFR, 2003 Comp., p. 278), 1201, 1224,
1225, 1226, 1228, 1365a note, 1379, 1731–32;
Title VII of Public Law 110–229; 8 U.S.C.
1185 note (section 7209 of Public Law 108–
458).
§ § 1235.1, 1235.2, 1235.3 and 1235.5
[Removed]

39. Remove and reserve §§ 1235.1,
1235.2, 1235.3, and 1235.5.
■ 40. Amend § 1235.6 by:
■ a. Removing paragraphs (a)(1)(ii) and
(iii);
■ b. Redesignating paragraph (a)(1)(iv)
as paragraph (a)(1)(ii);
■ c. Revising newly redesignated
paragraph (a)(1)(ii), and paragraphs
(a)(2)(i), and (iii); and
■ d. Adding paragraph (c).
The revisions and addition read as
follows:
■

§ 1235.6

Referral to immigration judge.

(a) * * *
(1) * * *
(ii) If an immigration officer verifies
that an alien subject to expedited
removal under section 235(b)(1) of the
Act has been admitted as a lawful
permanent resident or refugee, or
granted asylum, or, upon review
pursuant to § 235.3(b)(5)(iv) of this title,
an immigration judge determines that
the alien was once so admitted or
granted asylum, provided that such
status has not been terminated by final
administrative action, and the Service

PO 00000

Frm 00044

Fmt 4701

Sfmt 9990

initiates removal proceedings against
the alien under section 240 of the Act.
*
*
*
*
*
(2) * * *
(i) If an asylum officer determines that
an alien does not have a credible fear of
persecution, reasonable possibility of
persecution, or reasonable possibility of
torture, and the alien requests a review
of that determination by an immigration
judge; or
*
*
*
*
*
(iii) If an immigration officer refers an
applicant in accordance with the
provisions of § 208.30 or § 208.31.
*
*
*
*
*
(c) The provisions of this part are
separate and severable from one
another. In the event that any provision
in this part is stayed, enjoined, not
implemented, or otherwise held invalid,
the remaining provisions shall
nevertheless be implemented as an
independent rule and continue in effect.
*
*
*
*
*
Chad R. Mizelle,
Senior Official Performing the Duties of the
General Counsel, U.S. Department of
Homeland Security.
Dated: June 4, 2020.
William P. Barr,
Attorney General.
[FR Doc. 2020–12575 Filed 6–10–20; 4:15 pm]
BILLING CODE 4410–30–P; 9111–97–P
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OOD
PM 21-09
Effective: January 11, 2021
To:
All of EOIR
From: James R. McHenry III, Director
Date: December 11, 2020

JAMES
MCHENRY

Digitally signed by JAMES
MCHENRY
Date: 2020.12.11
12:57:23 -05'00'

GUIDANCE REGARDING NEW REGULATIONS GOVERNING PROCEDURES FOR
ASYLUM AND WITHHOLDING OF REMOVAL AND CREDIBLE FEAR AND
REASONABLE FEAR REVIEWS

PURPOSE:

Establishes EOIR policy and procedures regarding new regulations
about credible fear and reasonable fear review screenings and the
adjudication of asylum, statutory withholding of removal, and protection
under the Convention Against Torture claims.

OWNER:

Office of the Director

AUTHORITY:

8 U.S.C. §§ 1225, 1158; 8 CFR §§ 1003.0(b), 1003.1, 1003.42; 1208.1,
1208.2, 1208.5, 1208.6, 1208.13, 1208.15, 1208.16, 1208.18, 1208.20,
1208.25, 1208.30, 1208.31; 1212.13; 1235.6; and 1244.4.

CANCELLATION:

None

On December 11, 2020, the Department of Justice and Department of Homeland Security (DHS)
published a joint final rule, 85 FR 80274, amending the standards and procedures for credible fear
and reasonable fear review screenings and for adjudicating applications for asylum, statutory
withholding of removal, and protection under the Convention Against Torture (CAT). Procedures
for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review, 85 FR
80274 (Dec. 11, 2020). The final rule amends 8 CFR Parts 208, 235, 1003, 1208, and 1235, as
discussed below. Although this Policy Memorandum (PM) provides an overview and summary of
that rulemaking, all Immigration Judges and Appellate Immigration Judges are strongly
encouraged to review both the complete final rulemaking and the Notice of Proposed Rulemaking
(NPRM), Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable
Fear Review, 85 Fed. Reg. 36264 (Jun. 15, 2020), each of which extensively details the applicable
law upon which the rule is based.
The rule is effective on January 11, 2021. The changes to the credible fear review procedures and
reasonable fear review procedures apply to all aliens apprehended or otherwise encountered by
DHS on or after that effective date. The remaining provisions of the rule apply only to asylum,
statutory withholding of removal, and protection under CAT applications filed on or after the
effective date. As detailed in the NPRM and the final rule, many parts of the rule merely
incorporate established principles of existing statutory or case law into the regulations applicable
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to EOIR. Accordingly, nothing in the rule precludes the appropriate application of existing law—
independently of the rule—to cases with pending asylum applications. See also Section X, infra
(discussing the difference between the prospective application of the rule itself and the application
of existing law which is incorporated into the regulations by the rule).
I.

Standard of Proof for Withholding of Removal and Torture-Related Fear
Determinations in Expedited Removal Proceedings and Stowaways

The rule amends 8 CFR §§ 208.30, 1003.42, and 1208.30 to raise the standards of proof in statutory
withholding of removal and torture-related screenings for stowaways or aliens in expedited
removal proceedings from a “significant possibility” to a “reasonable possibility” that the alien
would be persecuted on account of a protected ground, or tortured. Immigration Judges will apply
the “reasonable possibility” standard when reviewing negative fear determinations related to
potential eligibility for statutory withholding of removal and protection under CAT. The
“significant possibility” standard for potential asylum eligibility in credible fear proceedings
continues to apply.
II.

Consideration of Internal Relocation and Mandatory Eligibility Bars in the Credible
Fear Screening Process

The rule amends 8 CFR §§ 208.30, 1003.42, and 1208.30 relating to the consideration of internal
relocation and mandatory eligibility bars during the credible fear screening process and subsequent
Immigration Judge review. The rule requires asylum officers to consider internal relocation and
mandatory asylum and statutory withholding of removal eligibility bars when making fear
determinations during the credible fear screening process.
During the credible fear screening process, when determining whether the alien has established a
credible fear of persecution, a reasonable possibility of persecution, or a reasonable possibility of
torture, asylum officers will be required to consider whether the alien could avoid future harm by
internally relocating within his or her country. If the asylum officer determines that the alien could
reasonably relocate, then the officer will issue a negative fear determination.
Similarly, during the credible fear screening process, asylum officers will determine whether a
mandatory asylum or statutory withholding of removal eligibility bar applies pursuant to INA §
208(a)(2)(B)–(D), INA § 208(b)(2), or established by regulation under section 208(b)(2)(C).
Previously, an alien who received a positive fear determination but appeared subject to a
mandatory eligibility bar would be placed in full INA § 240 removal proceedings. Under this rule,
if a mandatory eligibility bar applies, the officer will enter a negative credible fear of persecution
determination or a negative reasonable possibility of persecution determination, as applicable.
However, if a mandatory eligibility bar applies to one form of relief, it does not preclude the
asylum officer from making a positive determination regarding another form of relief.
If an asylum officer enters a negative fear finding and the alien requests Immigration Judge review,
any determinations made by an asylum officer relating to internal relocation or mandatory
eligibility bars are subject to review by the Immigration Judge as part of a de novo review. If an
asylum officer enters a negative fear determination based on a mandatory eligibility bar, the
2
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Immigration Judge should first review the applicability of the bar. If the Immigration Judge finds
that the bar does not apply, the Immigration Judge should vacate the asylum officer’s
determination, and DHS may commence asylum-and-withholding-only proceedings. If the
Immigration Judge finds that the bar does apply, the Immigration Judge should then review the
asylum officer’s negative fear determination.
Lastly, if an asylum officer issues a negative fear determination, the asylum officer currently
inquires as to whether the alien wishes to have an Immigration Judge review the determination.
This rule will now treat an alien’s refusal to indicate whether he or she desires such review as
declining to request such review.
III.

Consideration of Precedent When Reviewing Credible Fear Determinations

The rule amends 8 CFR § 1003.42(f) to specify that an Immigration Judge is required to consider
all applicable legal precedent when reviewing an asylum officer’s negative fear determination. In
particular, the rule codifies a “law of the circuit” standard, only requiring Immigration Judges to
consider precedential decisions of the Federal circuit court in the jurisdiction where the Request
for Review is filed, rather than precedent from all Federal circuits. The rule also codifies existing
standards requiring Immigration Judges to consider precedential decisions of the Board of
Immigration Appeals (“BIA”), Attorney General, and the Supreme Court.
IV.

Asylum-and-Withholding-Only Proceedings

The rule amends 8 CFR §§ 208.2, 208.30, 235.6, 1003.1, 1003.42, 1208.2, 1208.30, and 1235.6 to
modify existing procedures so that aliens who establish a credible fear of persecution, a reasonable
possibility of persecution, or a reasonable possibility of torture—either in front of an asylum
officer or on review by an Immigration Judge—will be placed into asylum-and-withholding-onlyproceedings before an Immigration Judge, similar to proceedings applicable to other categories of
asylum applicants such as aliens utilizing the Visa Waiver Program. Aliens maintain appeal rights
to the Board of Immigration Appeals in asylum-and-withholding-only proceedings. In addition,
when the alien first expresses a fear of persecution or harm, DHS will be required to provide the
alien with the necessary application forms and notice regarding the right to counsel at no expense
to the Government and the consequences of knowingly filing a frivolous asylum application.
V.

Frivolous Asylum Applications

An asylum applicant is subject to the penalty provisions of INA § 208(d)(6) only if the alien
received the notice required by INA § 208(d)(4)(A) and a final order by an Immigration Judge or
the Board specifically finds that the alien knowingly filed a frivolous asylum application. The rule
revises the definition of a “frivolous” asylum application. An asylum application is frivolous if it:
(1) contains a fabricated material element; (2) is premised on false or fabricated evidence unless
the application would have been granted without such evidence; (3) is filed without regard to the
merits of the claim; or, (4) is clearly foreclosed by applicable law.
The rule also allows asylum officers adjudicating affirmative asylum applications to make
frivolous findings and to refer cases on that basis to Immigration Judges (for aliens not in lawful
3
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status) or to deny the applications (for aliens in lawful status). However, a finding by an asylum
officer that an asylum application is frivolous is not binding on the Immigration Judge or the
Board. Rather, the Immigration Judge or Board must make a separate finding on the issue of
frivolousness upon de novo review of the application.
The rule codifies the principle, consistent with Federal case law, that once an alien has been
provided a warning of the consequences of knowingly filing a frivolous application, as required
by INA § 208(d)(4)(A), no further warning is necessary; thus, an Immigration Judge or the
Board is not required to give the alien additional opportunities to account for any frivolousness
issues prior to the entry of a frivolous finding. See, e.g., Niang v.Holder, 762 F.3d 251, 254–55
(2d Cir. 2014)
Finally, the rule, consistent with case law, codifies the principle that an application may be found
frivolous even if the application is untimely or withdrawn. However, the alien can avoid a
frivolousness finding and the associated penalties on a withdrawn application if the alien (1)
withdraws the application with prejudice; (2) accepts an order of voluntary departure for a period
of no more than 30 days; (3) withdraws all other applications for relief or protection with prejudice;
and (4) waives any rights to file an appeal, motion to reopen, and motion to reconsider.
VI.

Pretermission of Applications for Asylum, Withholding of Removal, or Protection
Under the Convention Against Torture

The rule amends 8 CFR § 1208.13 to specify procedures for an Immigration Judge to follow if an
application for asylum, statutory withholding of removal, or protection under CAT warrants
pretermission due to the failure to establish a prima facie claim. Immigration Judges may pretermit
an asylum application following an oral or written motion by DHS or on the Immigration Judge’s
own authority. Before the Immigration Judge pretermits an application based on a DHS motion,
the alien must have an opportunity to respond. If the Immigration Judge intends to pretermit the
application on his or her own authority, the parties must be given notice and at least ten days to
respond.
VII.

Standards for Adjudicating Applications for Asylum, Statutory Withholding of
Removal, and Protection Under the Convention Against Torture

As discussed below, for purposes of asylum, statutory withholding of removal, or protection under
CAT, the rule clarifies and codifies adjudicatory definitions and standards regarding the following:
membership in a particular social group, political opinion, persecution, nexus, internal relocation,
firm resettlement, public officials acting under color of law, evidence based on stereotypes, and
the exercise of discretion.
A. Membership in a Particular Social Group
The rule amends 8 CFR §§ 208.1 and 1208.1 to codify the requirements, consistent with case law,
that a particular social group must be (1) composed of members who share a common immutable
characteristic; (2) defined with particularity; and (3) socially distinct in the society in question. In
addition, the rule reiterates the longstanding principle that a particular social group cannot be
4
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defined exclusively by the alleged persecutory acts or harm and clarifies that the group must also
have existed independently of the alleged persecutory acts or harm that form the basis of the claim.
Additionally, regarding the composition of particular social groups, the rule articulates nine
specific but non-exhaustive bases that would not, in general, result in a favorable adjudication: 1
(1) Past or present criminal activity or association (including gang membership);
(2) Presence in a country with generalized violence or a high crime rate;
(3) Being the subject of a recruitment effort by criminal, terrorist, or persecutory groups;
(4) The targeting of the applicant for criminal activity for financial gain based on
perceptions of wealth or affluence;
(5) Interpersonal disputes of which governmental authorities were unaware or uninvolved;
(6) Private criminal acts of which governmental authorities were unaware or uninvolved;
(7) Past or present terrorist activity or association;
(8) Past or present persecutory activity or association; or
(9) Status as an alien returning from the United States.
The rule also requires the alien to articulate on the record, or provide a basis on the record for
determining, the definition and boundaries of any proposed particular social group. A failure to
define, or provide a basis for defining, a formulation of a particular social group before an
Immigration Judge waives any claim based on that particular social group for all purposes under
the INA, including on appeal. Any waived claim on this basis cannot serve as the basis for that
alien’s motion to reopen or reconsider for any reason, including a claim of ineffective assistance
of counsel, unless the alien complies with the procedural requirements for such a motion and
demonstrates that counsel’s failure to define, or provide a basis for defining, a formulation of a
particular social group both constituted egregious conduct and was not a strategic choice.
B. Political Opinion
1

The rule notes types of claims premised on membership in a particular social group that “in general” do not warrant
favorable adjudication, but nothing in the rule should be construed as categorically barring claims in every case.
Whether a proposed group has—see, e.g., Matter of Toboso-Alfonso, 20 I&N Dec. 819, 822 (BIA 1990) (designated
as precedent by Attorney General Order No. 1895-94 (June 12, 1994)) (homosexuals in Cuba may be a particular
social group)—or has not—see, e.g., Matter of Vigil, 19 I&N Dec. 572, 575 (BIA 1988) (young, male, urban,
unenlisted Salvadorans do not constitute a particular social group)—been recognized in other cases is not dispositive
of whether the proposed particular social group in an individual case is cognizable. Recognition in one case does not
mean recognition in all cases. See S.E.R.L. v. Att’y Gen., 894 F.3d 535, 556 (3d Cir. 2018) (“Consequently, it does not
follow that because the BIA has accepted that one society recognizes a particular group as distinct that all societies
must be seen as recognizing such a group.”). Other sections of the rule referring to concepts “in general” should
similarly not be construed as categorical determinations.

5
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The rule amends 8 CFR §§ 208.1 and 1208.1 to define “political opinion” as an opinion expressed
by, or imputed to, an applicant in which the applicant possesses an ideal or conviction in support
of the furtherance of a discrete cause related to political control of a state or a unit thereof.
In addition, the rule also states that, in general, adjudicators will not favorably adjudicate political
opinion claims defined solely by generalized disapproval of, disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or other non-state organizations absent expressive behavior in
furtherance of a cause against such organizations related to efforts by the state to control such
organizations or behavior that is antithetical to or otherwise opposes the ruling legal entity of the
state or a legal sub-unit of the state.
The rule also expressly incorporates a statutory expansion of the definition of political opinion into
the regulations by stating that a person who has been forced to abort a pregnancy or to undergo
involuntary sterilization, or who has been persecuted for failure or refusal to undergo such a
procedure or for other resistance to a coercive population control program, shall be deemed to have
been persecuted on account of political opinion, and a person who has a well-founded fear that he
or she will be forced to undergo such a procedure or subject to persecution for such failure, refusal,
or resistance shall be deemed to have a well-founded fear of persecution on account of political
opinion.
C. Persecution
Consistent with case law, the rule amends 8 CFR §§ 208.1 and 1208.1 to define “persecution” as
requiring an intent to target a belief or characteristic, a severe level of harm, and the infliction of
a severe level of harm by the government of a country or by persons or an organization that the
government was unable or unwilling to control. The rule reiterates that, for purposes of evaluating
the severity of the level of harm, persecution is an extreme concept involving a severe level of
harm that includes actions so severe that they constitute an exigent threat.
In addition, based on case law, the rule provides a list of non-exhaustive circumstances that do not
constitute persecution, including (1) generalized harm that arises out of civil, criminal, or military
strife in a country; (2) any and all treatment that the United States regards as unfair, offensive,
unjust, or even unlawful or unconstitutional; (3) intermittent harassment, including brief
detentions; (4) threats with no actual effort to carry out the threats, except that particularized threats
of a severe harm of an immediate and menacing nature made by an identified entity may constitute
persecution; and (5) non-severe economic harm or property damage. The rule provides that the
existence of government laws or policies that are unenforced or infrequently enforced do not, by
themselves, constitute persecution, unless there is credible evidence that those laws or policies
have been or would be applied to an applicant personally.
D. Nexus
The rule amends 8 CFR §§ 208.1 and 1208.1 to provide a non-exhaustive list of circumstances that
will, in general, not be sufficient to establish nexus for purposes of asylum or statutory withholding
of removal. The list includes:
6
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(1) Interpersonal animus or retribution;
(2) Interpersonal animus in which the alleged persecutor has not targeted, or manifested an
animus against, other members of an alleged particular social group in addition to the
member who has raised the claim at issue;
(3) Generalized disapproval of, disagreement with, or opposition to criminal, terrorist,
gang, guerilla, or other non-state organizations absent expressive behavior in
furtherance of a discrete cause against such organizations related to control of a state
or expressive behavior that is antithetical to the state or a legal unit of the state;
(4) Resistance to recruitment or coercion by guerilla, criminal, gang, terrorist or other nonstate organizations;
(5) The targeting of the applicant for criminal activity for financial gain based on wealth
or affluence or perceptions of wealth or affluence;
(6) Criminal activity;
(7) Perceived, past or present, gang affiliation; or
(8) Gender. 2
E. Evidence Based on Stereotypes
The rule amends 8 CFR §§ 208.1 and 1208.1 to make clear that, for purposes of adjudicating
applications for asylum or statutory withholding of removal, evidence offered in support of such
applications which promotes cultural stereotypes about a country, its inhabitants, or an alleged
persecutor, including stereotypes based on race, religion, nationality, or gender, is not admissible.
However, the rule does not prohibit the submission of evidence that an alleged persecutor holds
stereotypical views of the applicant.
F. Internal Relocation
The rule amends 8 CFR §§ 208.13, 208.16, 1208.13, and 1208.16 to revise the standards governing
internal relocation determinations. The rule adopts a “totality of the circumstances” test for
determining the reasonableness of internal relocation and provides a non-exhaustive list of
2

Although the rule lists “gender” as an example under the groupings regarding nexus, it may also be appropriately
considered under the definition of “particular social group” as many courts have done. See, e.g., Gomez v. INS, 947
F.2d 660, 664 (2d Cir. 1991) (“Like the traits which distinguish the other four enumerated categories-race, religion,
nationality and political opinion-the attributes of a particular social group must be recognizable and discrete.
Possession of broadly-based characteristics such as youth and gender will not by itself endow individuals with
membership in a particular group.”); Da Silva v. U.S. Att’y Gen., 459 F. App’x 838, 841 (11th Cir. 2012) (“The BIA
determined that ‘women’ was too broad to constitute a particular social group. We agree that such a group is too
numerous and broadly defined to be considered a ‘social group’ under the INA.”). The lists in the rule under each
definition are non-exhaustive.

7
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considerations in making this determination, including (1) the size of the country of nationality or
last habitual residence; (2) the geographic locus of the alleged persecution; (3) the size, reach, or
numerosity of the alleged persecutor; and (4) the applicant’s demonstrated ability to relocate to the
United States in order to apply for asylum or statutory withholding of removal.
The rule also revises the presumptions applicable in assessing the reasonableness of internal
relocation. In cases in which the persecutor is a government or is government-sponsored, it shall
be presumed that internal relocation would not be reasonable, unless DHS establishes by a
preponderance of the evidence that, under the totality of the circumstances, it would be reasonable
for the applicant to relocate. In cases in which the persecutor is not the government or a
government-sponsored actor, or otherwise is a private actor, regardless of whether an applicant
established past persecution, there shall be a presumption that internal relocation would be
reasonable unless the applicant establishes, by a preponderance of the evidence, that it would be
unreasonable to relocate.
G. Firm Resettlement
The rule amends 8 CFR §§ 208.15 and 1208.15 to revise the definition of “firm resettlement.”
Under the new definition, an alien is considered to be firmly resettled if, after the events giving
rise to the alien’s asylum claim, at least one of three circumstances applies.
First, the alien will be considered to be firmly resettled if the alien resided in a country through
which the alien transited prior to arriving in or entering the United States and (1) received or was
eligible for any permanent legal immigration status in that country; (2) resided in such a country
with any non-permanent but indefinitely renewable legal immigration status (including asylee,
refugee, or similar status but excluding status such as of a tourist); or (3) resided in such a country
and could have applied for and obtained any non-permanent but indefinitely renewable legal
immigration status in that country.
Second, the alien will be considered to be firmly resettled if the alien physically resided
voluntarily, and without continuing to suffer persecution, in any one country for one year or more
after departing his country of nationality or last habitual residence and prior to arrival in or entry
into the United States. However, time spent in Mexico by an alien who is not a native or citizen of
Mexico solely as a direct result of being returned to Mexico pursuant to INA § 235(b)(2)(C) or
after being subject to metering is not counted for purposes of this ground.
Third, the alien will be considered to be firmly resettled if (1) the alien is a citizen of a country
other than the one where the alien alleges a fear of persecution and the alien was present in that
country after departing his country of nationality or last habitual residence and prior to arrival in
or entry into the United States, or (2) the alien was a citizen of a country other than the one where
the alien alleges a fear of persecution, the alien was present in that country after departing his
country of nationality or last habitual residence and prior to arrival in or entry into the United
States, and the alien renounced that citizenship after arriving in the United States.
The rule also clarifies that, consistent with 8 CFR § 1240.8(d), the Immigration Judge must
consider the firm resettlement bar when the evidence of record indicates that the alien may have
8
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been firmly resettled. Either DHS or the Immigration Judge may raise the issue of whether the firm
resettlement bar applies based on the evidence of record and regardless of which party introduced
the evidence into the record. If the evidence of record indicates that the bar may apply, the alien
bears the burden of proving the bar does not apply.
Finally, the rule imputes the firm resettlement of an alien’s parent(s) to the alien if the resettlement
occurred before the alien turned 18 and the alien resided with his or her parent(s) at the time of the
firm resettlement unless he or she could not have derived any permanent legal immigration status
or any non-permanent but indefinitely renewable legal immigration status (including asylee,
refugee, or similar status but excluding status such as of a tourist) from his or her parent(s).
H. Public Officials Acting Under Color of Law
The rule amends 8 CFR §§ 208.18 and 1208.18 to provide guidance regarding “public officials”
for purposes of applications for protection under CAT. The rule clarifies that, for purposes of
defining “torture” under CAT, pain or suffering inflicted by a public official who is not acting
under color of law does not constitute pain or suffering inflicted by, or at the instigation of, or with
the consent or acquiescence of, a public official acting in an official capacity or other person acting
in an official capacity. The rule further states that a different public official acting in an official
capacity or other person acting in an official capacity could instigate, consent to, or acquiesce in
the pain or suffering inflicted by the public official who is not acting under color of law.
The rule further clarifies that demonstrating a public official’s awareness of the underlying activity
constituting torture requires a finding of actual knowledge of, or willful blindness to, the activity.
The rule further defines “willful blindness” as an awareness of a high probability of activity
constituting torture and deliberately avoiding learning the truth—the definition does not include
negligently failing to inquire, being mistaken, or having reckless disregard for the truth.
Regarding “acquiescence,” the rule also clarifies that, in order for a public official to breach his or
her legal responsibility to intervene to prevent an activity constituting torture, the official must
have been charged with preventing the activity as part of his or her duties and have failed to
intervene. Under the rule, no person will be deemed to have breached a legal responsibility to
intervene if such person is unable to intervene, or if the person intervenes but is unable to prevent
the activity that constitutes torture.
The rule also removes all references to the term “rogue official” in 8 CFR §§ 208.16, 208.18, and
1208.18, and replaces it with references to a “public official who is not acting under color of law.”
I. Discretionary Factors in Asylum Determinations
The rule amends 8 CFR §§ 208.13 and 1208.13 to provide adjudicators with factors to consider
when determining whether an alien merits asylum relief as a matter of discretion. The rule includes
three significant adverse discretionary factors that adjudicators must consider in all asylum cases:
(1) An alien’s unlawful entry or unlawful attempted entry into the United States unless
such entry or attempted entry was made in immediate flight from persecution in a
9
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contiguous country or unless such entry or attempted entry was made by an alien under
the age of 18 at the time the entry or attempted entry was made;
(2) The failure of an alien to apply for protection from persecution or torture in at least one
country outside the alien’s country of citizenship, nationality, or last lawful habitual
residence through which the alien transited before entering the United States unless:
(A) The alien received a final judgment denying the alien protection in such
country;
(B) The alien demonstrates that he or she satisfies the definition of “victim of a
severe form of trafficking in persons” provided in 8 CFR § 214.11; or
(C) Such country or countries were, at the time of the transit, not parties to the
1951 United Nations Convention relating to the Status of Refugees, the 1967
Protocol, or CAT; and
(3) An alien’s use of fraudulent documents to enter the United States, unless the alien
arrived in the United States by air, sea, or land directly from the applicant’s home
country without transiting through any other country.
An Immigration Judge must address these factors, if applicable, in each asylum case, but these
factors do not constitute categorical bars to the granting of an asylum application.
The rule also includes nine additional adverse discretionary factors for adjudicators to apply, as
applicable, when the alien:
(1) Immediately prior to his or her arrival in the United States or en route to the United
States from the alien’s country of citizenship, nationality, or last lawful habitual
residence, spent more than 14 days in any one country unless:
(A) The alien demonstrates that he or she applied for protection from persecution
or torture in such country and the alien received a final judgment denying the
alien protection in such country;
(B) The alien demonstrates that he or she satisfies the definition of “victim of a
severe form of trafficking in persons” provided in 8 CFR § 214.11; or
(C) Such country was, at the time of the alien’s transit, not a party to the 1951
United Nations Convention relating to the Status of Refugees the 1967
Protocol, or CAT;
(2) Transits through more than one country between his or her country of citizenship,
nationality, or last habitual residence and the United States unless:

10
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(A) The alien demonstrates that he or she applied for protection from persecution
or torture in at least one such country and the alien received a final judgment
denying the alien protection in such country;
(B) The alien demonstrates that he or she satisfies the definition of “victim of a
severe form of trafficking in persons” provided in 8 CFR § 214.11; or
(C) All such countries through which the alien transited en route to the United
States were, at the time of the transit, not parties to the 1951 United Nations
Convention relating to the Status of Refugees, the 1967 Protocol, or CAT;
(3) Would otherwise be subject to § 1208.13(c) but for the reversal, vacatur, expungement,
or modification of a conviction or sentence unless the alien was found not guilty;
(4) Accrued more than one year of unlawful presence in the United States, as defined in
sections 212(a)(9)(B)(ii) and (iii) of the Act, prior to filing an application for asylum;
(5) At the time the asylum application is filed with the immigration court or is referred
from DHS has:
(A) Failed to timely file (or timely file a request for an extension of time to file)
any required Federal, State, or local income tax returns;
(B) Failed to satisfy any outstanding Federal, State, or local tax obligations; or
(C) Has income that would result in tax liability under section 1 of the Internal
Revenue Code of 1986 and that was not reported to the Internal Revenue
Service;
(6) Has had two or more prior asylum applications denied for any reason;
(7) Has withdrawn a prior asylum application with prejudice or been found to have
abandoned a prior asylum application;
(8) Failed to attend an interview regarding his or her asylum application with DHS, unless
the alien shows by a preponderance of the evidence that:
(A) Exceptional circumstances prevented the alien from attending the interview; or
(B) The interview notice was not mailed to the last address provided by the alien
or the alien’s representative and neither the alien nor the alien’s representative
received notice of the interview; or
(9) Was subject to a final order of removal, deportation, or exclusion and did not file a
motion to reopen to seek asylum based on changed country conditions within one year
of the changes in country conditions.
11
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If any of the nine adverse discretionary factors apply, the adjudicator may favorably exercise
discretion only in extraordinary circumstances, such as those involving national security or foreign
policy considerations, or cases in which an alien, by clear and convincing evidence, demonstrates
that the denial of the asylum application would result in exceptional and extremely unusual
hardship to the alien. However, depending on the gravity of the circumstances underlying the
adverse discretionary factor, a showing of extraordinary circumstances may still be insufficient to
warrant a favorable exercise of discretion.
VIII. Information Disclosure
The rule amends 8 CFR §§ 208.6 and 1208.6 to specify the grounds upon which information
contained in an application for asylum, statutory withholding of removal, or protection under CAT,
as well as any relevant and applicable information supporting such applications, any information
regarding the applicant, or any relevant and applicable information regarding an alien subject to a
credible fear or reasonable fear determination, may be disclosed. Specifically, such information
may be disclosed:
(1) As part of an investigation or adjudication of the merits of that application or of any
other application under the immigration laws;
(2) As part of a State or Federal criminal investigation, proceeding, or prosecution;
(3) Pursuant to any State or Federal mandatory reporting requirement;
(4) To deter, prevent, or ameliorate the effects of child abuse;
(5) As part of any proceeding arising under the immigration laws, including proceedings
arising under the Act; or
(6) As part of the Government’s defense of any legal action relating to the alien’s
immigration or custody status, including petitions for review filed in accordance with
INA § 242.
In addition, the rule clarifies that nothing in 8 CFR §§ 208.6 or 1208.6 prohibits the disclosure of
such information among specified government employees with a need to examine such
information for official purposes, or where a government employee or contractor has a good faith
and reasonable belief that the disclosure is necessary to prevent the commission of a crime, the
furtherance of an ongoing crime, or to ameliorate the effects of a crime.
IX.

Removing and Reserving DHS-Specific Procedures From EOIR Regulations

The rule removes and reserves DHS-specific procedures regarding examinations at ports of entry,
parole for deferred inspection, expedited removal procedures, and preinspection of passengers and
crew from EOIR’s regulations at 8 CFR §§ 1235.1, 1235.2, 1235.3, and 1235.5. The regulations
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regarding withdrawals of applications for admission at 8 CFR § 1235.4 and the referral of cases to
Immigration Judges at 8 CFR § 1235.6 remain unchanged.
X.

Application of the New Regulations

As discussed, supra, the rulemaking itself is not retroactive. The regulatory changes apply only
prospectively—i.e., to all asylum applications (including applications for statutory withholding of
removal and protection under the CAT regulations) filed on or after its effective date 3 and, for
purposes of the changes to the credible fear and related screening procedures and reasonable fear
review procedures, to all aliens apprehended or otherwise encountered by DHS on or after the
effective date. Nevertheless, although the rulemaking itself is not retroactive, nothing in the rule
precludes adjudicators from applying existing authority codified by the rule to pending cases,
independent of the prospective application of the rule. 4 Accordingly, the statutory authority and
case law incorporated into the rule, as reflected in both the NPRM and the final rule, would
continue to apply if the rule itself does not go into effect as scheduled. 5
This PM is not intended to, does not, and may not be relied upon to create, any right or benefit,
substantive or procedural, enforceable at law or in equity by any party against the United States,
its departments, agencies, or entities, its officers, employees, or agents, or any other person.
Nothing herein should be construed as mandating a particular outcome in any specific case.
Nothing in this PM limits an Immigration Judge’s or Appellate Immigration Judge’s independent
judgment and discretion in adjudicating cases or an Immigration Judge’s or Appellate Immigration
Judge’s authority under applicable law.

3

The concept of firm resettlement also operates as a bar to the adjustment of status of an asylee. INA § 209(b)(4); 8
C.F.R. § 1209.2(a)(1)(iv). Consistent with the prospective nature of the rule, EOIR will apply the revised regulatory
definition of “firm resettlement” in 8 C.F.R. § 1208.15 for purposes of INA § 209(b)(4), only to aliens who apply for
asylum, are granted asylum, and then subsequently apply for adjustment of status, where all of these events occur on
or after the effective date of this rule.
4
For example, the rule states that the Secretary or Attorney General, subject to an exception, will not favorably
exercise discretion in adjudicating an asylum application for an alien who has failed to satisfy certain tax obligations.
8 C.F.R. § 1208.13(d)(2)(i)(E). That provision applies only to asylum applications filed on or after the effective date
of the rule. However, the rule does not preclude the consideration of unfulfilled tax obligations as a discretionary
factor in adjudicating a pending asylum application based on established case law that may be applied to pending
applications. See, e.g., Matter of A-H-, 23 I&N Dec. at 782–83 (“Moreover, certain additional factors weigh against
asylum for respondent: Specifically, respondent testified that he received money from overseas for his political work,
yet he never filed income tax returns in the United States and his children nevertheless received financial assistance
from the Commonwealth of Virginia. Respondent’s apparent tax violations and his abuse of a system designed to
provide relief to the needy exhibit both a disrespect for the rule of law and a willingness to gain advantage at the
expense of those who are more deserving.” (footnote omitted)).
5
The rule is scheduled to take effect on January 11, 2021. Most recent immigration-related rulemakings have been
challenged in litigation. See, e.g., Pangea Legal Services v. U.S. DHS, 2020 WL 6802474 (N.D. Cal. 2020); City and
County of San Francisco v. USCIS, 408 F. Supp. 3d 1057 (N.D. Cal. 2019); East Bay Sanctuary Covenant v. Barr,
385 F. Supp. 3d 922 (N.D. Cal. 2019); East Bay Sanctuary Covenant v. Trump, 349 F. Supp. 3d 838 (N.D. Cal. 2018),
Many of these rulemakings have been restrained or enjoined initially, see id., though the scope of the injunctions—
nationwide or more limited—has varied, and some of the injunctions have later been stayed by higher courts. The rule
discussed in this PM will likely be challenged through litigation as well. If litigation alters the effective date of the
rule in any part, the Office of General Counsel, in consultation with the Office of the Chief Immigration Judge and
the Office of the Director, will provide further guidance as appropriate.
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Please contact your supervisor if you have any further questions regarding the final rule.
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EXHIBIT 4
DECLARATION OF NAOMI A. IGRA
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 3URSRVHG&)5 H 9LRODWHVWKH3ODLQ/DQJXDJHRIWKH,PPLJUDWLRQ
DQG1DWLRQDOLW\$FW:KLFK*XDUDQWHHV$V\OXP6HHNHUVWKH5LJKWWR3UHVHQW7HVWLPRQ\
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3UHFHGHQW 7KDW 5HTXLUHV ,PPLJUDWLRQ -XGJHV WR 7DNH 7HVWLPRQ\ LQ $V\OXP DQG
:LWKKROGLQJ&DVHV
 3URSRVHG  &)5   H  9LRODWHV WKH 'XH 3URFHVV &ODXVH RI WKH )LIWK
$PHQGPHQW
 3URSRVHG&)5 H :RXOG&DXVH3DUWLFXODUO\*UDYH+DUPWR3UR6H
$V\OXP6HHNHUV
 3URSRVHG  &)5   H  9LRODWHV ,QWHUQDWLRQDO 6WDQGDUGV IRU 5HIXJHH
$GMXGLFDWLRQ
%  &)5   F   &)5   F ²7KH 3URSRVHG 5XOH :RXOG 0DNH LW
9LUWXDOO\,PSRVVLEOHWR3UHYDLORQD3DUWLFXODU6RFLDO*URXS&ODLP


7KHJRYHUQPHQW6KRXOG$GRSWWKH$FRVWD6WDQGDUGIRU$QDO\]LQJ36*V



7KH3URSRVHG5XOH0LVFRQFHLYHVWKH&RQFHSWRI3DUWLFXODU6RFLDO*URXS

 7KH 3URSRVHG 5XOH :RXOG 'HQ\ 'XH 3URFHVV 5LJKWV E\ )RUFLQJ $V\OXP
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 7KH3URSRVHG5XOH¶V'HILQLWLRQRI3ROLWLFDO2SLQLRQ9LRODWHVWKH,1$%HFDXVH
&RQJUHVV¶V,QWHQWLQ3DVVLQJWKH5HIXJHH$FW:DVWR(QFRPSDVVD%URDG&RQFHSWLRQRI
WKH3ROLWLFDO2SLQLRQ*URXQG
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 7KH3URSRVHG5XOH9LRODWHVWKH$JHQF\¶V2ZQ3UHFHGHQWRQWKH0HDQLQJRI
3ROLWLFDO2SLQLRQ
 7KH$JHQF\¶V3URSRVHG5XOH&RQWUDGLFWVWKH*UHDW:HLJKWRI([LVWLQJ)HGHUDO
3UHFHGHQWRQ3ROLWLFDO2SLQLRQ
 7KH 3URSRVHG 5XOH &RQWDLQV DQ ,PSHUPLVVLEOH 'HILQLWLRQ RI ([SUHVVLYH
%HKDYLRU:KLFK&RQWUDGLFWVWKH,1$
 7KH3URSRVHG5XOH5HYHUVHV&RXUVHRQWKH$JHQF\¶V3UHYLRXV,QWHUSUHWDWLRQ
RI3ROLWLFDO2SLQLRQDQG(QGDQJHUVWKH5HOLDQFH,QWHUHVWVRI7KRXVDQGVRI,QGLYLGXDOV
 ««««««««««««««««««««««««««««««««««
' &)5 H &)5 H ²7KH3URSRVHG5XOH:RXOG1DUURZO\'HILQH
3HUVHFXWLRQ,PSHUPLVVLEO\$OWHULQJWKH$FFHSWHG'HILQLWLRQ
 7KH 3URSRVHG 5XOH¶V 'HILQLWLRQ RI 3HUVHFXWLRQ ,PSURSHUO\ /LPLWV $V\OXP
%DVHGRQ7KUHDWHQHG+DUP
 7KH 3URSRVHG 5XOH¶V 'HILQLWLRQ RI 3HUVHFXWLRQ ,PSURSHUO\ )DLOV WR 7DNH
&XPXODWLYH+DUPLQWR(IIHFW
 7KH 3URSRVHG 5XOH¶V 'HILQLWLRQ RI 3HUVHFXWLRQ ,PSURSHUO\ )DLOV WR ,QVWUXFW
$GMXGLFDWRUV WR &RQVLGHU 3HUVHFXWLRQ IURP WKH 3HUVSHFWLYH RI &KLOGUHQ RU 2WKHU
9XOQHUDEOH$V\OXP6HHNHUV
 7KH 3URSRVHG 5XOH¶V 'HILQLWLRQ RI 3HUVHFXWLRQ ,PSURSHUO\ 'LVFRXQWV WKH
(IIHFWVRIWKH&ULPLQDOL]DWLRQRI3URWHFWHG&KDUDFWHULVWLFV
(  &)5   I   &)5   I ² 7KH 3URSRVHG 5XOH :RXOG ,PSRVH D
/DXQGU\/LVWRI$QWL$V\OXP0HDVXUHV8QGHUWKH*XLVHRI³1H[XV´
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ³,QWHUSHUVRQDO$QLPXVRU5HWULEXWLRQ´
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXPLIWKH
$SSOLFDQW&DQQRW3URYHWKDW2WKHU0HPEHUVRIWKH6DPH3URSRVHG36*6XIIHUHGWKH
6DPH+DUP
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ
&DVHV7KDW'R1RW,QYROYHDQ$SSOLFDQW¶V'HVLUHWR&KDQJH&RQWURO2YHUWKH6WDWH 
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ
&DVHV:KHUHWKH$SSOLFDQW,V7DUJHWHGIRU)LQDQFLDO*DLQ
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ
&DVHV:KHUHWKH$SSOLFDQW,V6XEMHFWHGWR³&ULPLQDO$FWLYLW\´
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ
&DVHV:KHUHWKH$SSOLFDQW,V3HUVHFXWHGIRU%HLQJ3HUFHLYHGDVD*DQJ0HPEHU
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ
&DVHV%DVHGRQ*HQGHU
 7KH 3URSRVHG 5HJXODWLRQ ,PSURSHUO\ )DLOV WR ,QFOXGH $Q\ 5HTXLUHPHQW IRU
$GMXGLFDWRUVWR(QJDJHLQ0L[HG0RWLYH$QDO\VLV




Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 200 of 965

)  &)5   J   &)5   J  ²7KH 3URSRVHG 5XOH :RXOG ([FOXGH
(YLGHQFHWKDW$V\OXP6HHNHUV1HHGWR6XSSRUW7KHLU&ODLPV
* &)5&)5²7KH3URSRVHG5XOH:RXOG'HFLPDWH3ULYDF\
3URWHFWLRQVIRU$V\OXP6HHNHUV
+  &)5   E     &)5   E   ²7KH 3URSRVHG
5XOH:RXOG5HGHILQHWKH,QWHUQDO5HORFDWLRQ6WDQGDUG*UHDWO\,QFUHDVLQJWKH%XUGHQRQ
7KRVH6HHNLQJ3URWHFWLRQ
, &)5&)5²7KH3URSRVHG5XOH:RXOG,PSRVHD/DXQGU\
/LVWRI$QWL$V\OXP0HDVXUHV8QGHUWKH*XLVHRI³'LVFUHWLRQ´
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HVXOW LQ 'HQLDOV RI $V\OXP
$SSOLFDWLRQVIRU$V\OXP6HHNHUV:KR(QWHU%HWZHHQ3RUWVRI(QWU\
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HVXOW LQ 'HQLDOV RI $V\OXP
$SSOLFDWLRQVIRU7KRVH:KR7UDYHO7KURXJK7KLUG&RXQWULHV
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQDQ$V\OXP6HHNHU 6SHQGLQJ'D\VLQD&RXQWU\(Q5RXWHWRWKH8QLWHG6WDWHV
«««««««««««««««««««««««««««««««««««
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ DQ $SSOLFDQW¶V 7UDQVLW 7KURXJK D 7KLUG &RXQWU\ (Q 5RXWH WR WKH 8QLWHG 6WDWHV
 ««««««««««««««««««««««««««««««««««
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ&ULPLQDO&RQYLFWLRQV7KDW+DYH%HHQ([SXQJHGRU9DFDWHG
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ+DYLQJ%HHQ8QODZIXOO\3UHVHQWLQWKH8QLWHG6WDWHVIRU2QH<HDU
  &)5  G  L ' ²7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\
5HTXLUH'HQLDOVRI$V\OXP%DVHGRQ)DLOXUHWR)LOH,QFRPH7D[HV
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ+DYLQJ7ZRRU0RUH$V\OXP$SSOLFDWLRQV'HQLHG
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ +DYLQJ :LWKGUDZQ DQ $V\OXP $SSOLFDWLRQ :LWK 3UHMXGLFH RU $EDQGRQLQJ DQ
$SSOLFDWLRQ
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ+DYLQJ0LVVHGDQ$V\OXP,QWHUYLHZ
 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHG
RQ1RW)LOLQJD0RWLRQWR5HRSHQ%DVHGRQ&KDQJHG&RXQWU\&RQGLWLRQV:LWKLQD<HDU
RIWKH&KDQJHG&RQGLWLRQV
- &)5&)5²7KH3URSRVHG5XOH:RXOG5HGHILQH³)LUP
5HVHWWOHPHQW´WR,QFOXGH7KRVH:KR+DYH1RW)RXQG3HUPDQHQW6DIHW\


7KH3URSRVHG5XOH8QMXVWO\5HYHUVHV'HFDGHVRI&DVH/DZ$QG6WDWXWH
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 7KH 3URSRVHG 5XOH 8QIDLUO\ 5HGHILQHV ³)LUP 5HVHWWOHPHQW´ 6R 7KDW
7KRXVDQGV2I$V\OXP6HHNHUV:KR:HUH2QFH6WUDQGHG$OO2YHU7KH:RUOG:RXOG
1HYHU*DLQ$V\OXP
 7KH 3URSRVHG 5XOH 8QQHFHVVDULO\ 6KLIWV WKH %XUGHQ RI 3URRI WR WKH $V\OXP
6HHNHU ««««««««««««««««««««««««««««««««
. &)5&)5²7KH3URSRVHG5XOH:RXOG,PSRVHD1HDUO\
,PSRVVLEOH(YLGHQWLDU\%XUGHQRQ7KRVH6HHNLQJ&$73URWHFWLRQ
 7KH3URSRVHG5XOH:RXOG&UHDWHDQ,PSRVVLEOH6WDQGDUG5HJDUGLQJ³5RJXH
2IILFLDOV´
 7KH 3URSRVHG 5XOH :RXOG &UHDWH DQ ,PSRVVLEOH 6WDQGDUG 5HJDUGLQJ
$FTXLHVFHQFH
/ &)5&)5²7KH3URSRVHG5XOH:RXOG5DGLFDOO\5HGHILQH
WKH'HILQLWLRQRI)ULYRORXVDQG0D\3UHYHQW$V\OXP6HHNHUVIURP3XUVXLQJ0HULWRULRXV
&ODLPV «««««««««««««««««««««««««««««««««


7KH3URSRVHG5XOH:RXOG,PSURSHUO\5HGHILQH³.QRZLQJO\´



7KH3URSRVHG5XOH:RXOG,PSURSHUO\%URDGHQWKH'HILQLWLRQRI)ULYRORXV

 7KH 3URSRVHG 5XOH :RXOG ,PSURSHUO\ &KDQJH WKH 5ROH RI $V\OXP 2IILFHUV
5HTXLULQJ7KHPWR0DNH)ULYRORXV)LQGLQJV
 7KH3URSRVHG5XOH'RHV1RW$GHTXDWHO\&RQVLGHUWKH*UDYH&RQVHTXHQFHVRI
D)ULYRORXV)LQGLQJ


7KH3URSRVHG5XOH&RQWUDYHQHV/HJLVODWLYH,QWHQW

0 &)5  &)5²7KH 3URSRVHG5XOH:RXOG,PSHUPLVVLEO\
+HLJKWHQWKH/HJDO6WDQGDUGVIRU&UHGLEOHDQG5HDVRQDEOH)HDU,QWHUYLHZVDQG:RXOG
7XUQ$ZD\%RQD)LGH$V\OXP6HHNHUV:LWKRXW3URYLGLQJ7KHPD)XOO+HDULQJ
 5HTXLULQJ$V\OXP2IILFHUV:KR&RQGXFW&UHGLEOH)HDU,QWHUYLHZVWR3HUIRUP
0RUH /HJDO $QDO\VLV ,V %XUGHQVRPH DQG 5XQV &RQWUDU\ WR WKH ,QLWLDO ,QWHQW RI
&RQJUHVV
 +HLJKWHQLQJ WKH :LWKKROGLQJ DQG &$7 %XUGHQ RI 3URRI 6WDQGDUG WR
5HDVRQDEOH 3RVVLELOLW\ LQ WKH &UHGLEOH )HDU 3URFHVV ,V &RQWUDU\ WR WKH ,QWHQW RI
&RQJUHVV
 $V\OXP6HHNHUVDQG2WKHUV:KR3DVV,QLWLDO)HDU6FUHHQLQJV6KRXOG%H3ODFHG
LQ)XOO5HPRYDO3URFHHGLQJVQRW³$V\OXP2QO\´RU³:LWKKROGLQJ2QO\´3URFHHGLQJV
 ««««««««««««««««««««««««««««««««««
 7KH 3URSRVHG 5XOH :RXOG 5HTXLUH $V\OXP 2IILFHUV WR 7UHDW DQ $V\OXP
6HHNHUV¶6LOHQFHDVD5HDVRQWR'HQ\,-5HYLHZRI1HJDWLYH&UHGLEOH)HDU,QWHUYLHZV
 ««««««««««««««««««««««««««««««««««
,9

&21&/86,21
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,


,1752'8&7,21

7KH &DWKROLF /HJDO ,PPLJUDWLRQ 1HWZRUN ,QF &/,1,&  VXEPLWV WKHVH FRPPHQWV LQ
VWURQJRSSRVLWLRQWRWKHSURSRVHGUXOHVZKLFKZRXOGHVVHQWLDOO\HQGDV\OXPLQWKH8QLWHG6WDWHV
$VGLVFXVVHGEHORZWKHVHVZHHSLQJUXOHVDUHODUJHO\XQODZIXODQGFRQWUDGLFWWKH,PPLJUDWLRQDQG
1DWLRQDOLW\$FW ,1$ DVZHOODV86REOLJDWLRQVXQGHULQWHUQDWLRQDOODZ0RUHRYHUWKHUXOHVDUH
LPPRUDODQGZRXOGVODPWKHGRRURISURWHFWLRQRQWKRXVDQGVRIYXOQHUDEOHDV\OXPVHHNHUVIRUQR
UHDVRQRWKHUWKDQWRVFRUHSROLWLFDOSRLQWVDQGLPSOHPHQWDQDQWLLPPLJUDQWDJHQGDZKLFKZRXOG
FORVHWKHERUGHUWRDV\OXPVHHNHUVZKRDUHSULPDULO\SHRSOHRIFRORU7KHUXOHZRXOGLPSOHPHQW
DZLVKOLVWRIFKDQJHVWKDWKDYHEHHQHQGRUVHGE\DQWLLPPLJUDQWKDWHJURXSVVXFKDVWKH&HQWHU
IRU,PPLJUDWLRQ6WXGLHV

&/,1,&HPEUDFHVWKHFRUH*RVSHOYDOXHRIZHOFRPLQJWKHVWUDQJHU&/,1,&SURPRWHVWKH
GLJQLW\DQGSURWHFWVWKHULJKWVRILPPLJUDQWVLQSDUWQHUVKLSZLWKDGHGLFDWHGQHWZRUNRI&DWKROLF
DQG FRPPXQLW\ OHJDO LPPLJUDWLRQ SURJUDPV &/,1,& LV WKH ODUJHVW QDWLRQZLGH QHWZRUN RI
QRQSURILWLPPLJUDWLRQSURJUDPVZLWKDSSUR[LPDWHO\DIILOLDWHVLQVWDWHVDQGWKH'LVWULFWRI
&ROXPELD7KURXJKLWVDIILOLDWHV&/,1,&DGYRFDWHVIRUWKHMXVWDQGKXPDQHWUHDWPHQWRIDV\OXP
VHHNHUVWKURXJKGLUHFWUHSUHVHQWDWLRQSURERQRUHIHUUDOVDQGHQJDJHPHQWZLWKSROLF\PDNHUV

&/,1,&VXEPLWVWKLVFRPPHQWXUJLQJWKH'HSDUWPHQWRI-XVWLFH '2- DQG'HSDUWPHQWRI
+RPHODQG6HFXULW\ '+6 WRZLWKGUDZWKHVHSURSRVHGUXOHVLQWKHLUHQWLUHW\ &/,1,&EHOLHYHV
WKDW 86 SROLFLHV RQ LPPLJUDWLRQ VKRXOG UHIOHFW WKH FRXQWU\¶V FRUH PRUDO YDOXHV DQG KLVWRULFDO
SUDFWLFHRIZHOFRPLQJLPPLJUDQWVDQGUHIXJHHVIOHHLQJSHUVHFXWLRQ,PPLJUDWLRQSROLFLHVVKRXOG
HQVXUHMXVWLFHRIIHUSURWHFWLRQDQGWUHDWLPPLJUDQWVKXPDQHO\3HRSOHRIIDLWKKDYHFRQVLVWHQWO\
VWRRG E\ WKH SULQFLSOH WKDW DOO LPPLJUDQWV HVSHFLDOO\ WKH PRVW YXOQHUDEOH DPRQJ XV LQFOXGLQJ
DV\OXPVHHNHUVGHVHUYHDQLPPLJUDWLRQV\VWHPWKDWLVIDLUDQGKXPDQH

$V 3RSH )UDQFLV KDV VDLG ³, DVN OHDGHUV DQG OHJLVODWRUV DQG WKH HQWLUH LQWHUQDWLRQDO
FRPPXQLW\ WR FRQIURQW WKH UHDOLW\ RI WKRVH ZKR KDYH EHHQ GLVSODFHG E\ IRUFH ZLWK HIIHFWLYH
SURMHFWVDQGQHZDSSURDFKHVLQRUGHUWRSURWHFWWKHLUGLJQLW\WRLPSURYHWKHTXDOLW\RIWKHLUOLIH
DQGWRIDFHWKHFKDOOHQJHVWKDWDUHHPHUJLQJIURPPRGHUQIRUPVRISHUVHFXWLRQRSSUHVVLRQDQG
VODYHU\´&/,1,&OLNHZLVHEHOLHYHVWKDWWKHPRVWYXOQHUDEOHDPRQJXVQHHGJUHDWHUSURWHFWLRQV
DQGRSSRUWXQLWLHVLQFOXGLQJWKHDELOLW\WRZRUNWRVXSSRUWWKHPVHOYHVDQGWKHLUIDPLOLHV,QWKLV
YHLQ&/,1,&VXEPLWVWKHIROORZLQJFRPPHQWVLQRSSRVLWLRQWRWKHSURSRVHGFKDQJHV



 7KHVH FRPPHQWV ZHUH SULPDULO\ DXWKRUHG E\ 9LFWRULD 1HLOVRQ 0DQDJLQJ $WWRUQH\ RI &/,1,&¶V 'HIHQGLQJ
9XOQHUDEOH 3RSXODWLRQV '93  3URJUDP 5HHQD $U\D 6HQLRU $WWRUQH\ LQ &/,1,&¶V 7UDLQLQJ DQG /HJDO VXSSRUW
3URJUDP/XLV*XHUUD6WUDWHJLF&DSDFLW\2IILFHU7DQLD*XHUUHUR(VWDPRV8QLGRV$V\OXP3URMHFW$WWRUQH\9LFWRU
$QGUHV)ORUHV(VWDPRV8QLGRV$V\OXP3URMHFW9ROXQWHHU&RRUGLQDWRUDQG'93ODZVWXGHQWLQWHUQV&D\D6LPRQVHQ
DQG$QJHOLFFD7HOOHVDOVRZURWHRUFRQWULEXWHGWRVHFWLRQVRIWKHFRPPHQW

6HH$QGUHZ$UWKXU&HQWHUIRU,PPLJUDWLRQ6WXGLHV3URSRVHG5XOHV:RXOG6SHHG$V\OXP:LWKKROGLQJDQG&$7
&ODLPV 5HJXODWLRQ WKH VORZHU PRUH FRPSOH[ DOWHUQDWLYH WR FHUWLILFDWLRQ -XQH   
KWWSVFLVRUJ$UWKXU3URSRVHG5XOHV:RXOG6SHHG$V\OXP:LWKKROGLQJDQG&$7&ODLPV 7KH 6RXWKHUQ 3RYHUW\
/DZ&HQWHUKDVOLVWHG WKH&HQWHUIRU,PPLJUDWLRQ6WXGLHV &,6 DVDKDWHJURXSGXHWRLWV³GHFDGHVORQJKLVWRU\RI
FLUFXODWLQJ UDFLVW ZULWHUV ZKLOH DOVR DVVRFLDWLQJ ZLWK ZKLWH QDWLRQDOLVWV´ KWWSVZZZVSOFHQWHURUJILJKWLQJ
KDWHH[WUHPLVWILOHVJURXSFHQWHULPPLJUDWLRQVWXGLHV

3RSH)UDQFLV$GGUHVVWR3DUWLFLSDQWVLQWKH3OHQDU\RIWKH3RQWLILFDO&RXQFLOIRUWKH3DVWRUDO&DUHRI0LJUDQWVDQG
,WLQHUDQW 3HRSOH 0D\    KWWSZYDWLFDQYDFRQWHQWIUDQFHVFRHQVSHHFKHVPD\GRFXPHQWVSDSD
IUDQFHVFRBBPLJUDQWLLWLQHUDQWLKWPO
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,QDGGLWLRQWRWKHVXEVWDQFHRIWKHFRPPHQWVZHVXEPLWEHORZZHDUHDGDPDQWO\RSSRVHG
WRWKHSURFHVVRISXEOLVKLQJWKLVSURSRVHGUXOH7KH1RWLFHRI3URSRVHG5XOHPDNLQJ 1350 LV
RYHUSDJHVORQJZLWKWKHSURSRVHGUXOHVWKHPVHOYHVFRPSULVLQJRYHUSDJHVRIWH[WDQGWKH
JRYHUQPHQWKDVJLYHQDPHUHGD\VWRFRPPHQW,WLVLPSRVVLEOHWRDGHTXDWHO\GLVFXVVHYHU\
HOHPHQWRIDV\OXPODZWKDWWKHVHUHJXODWLRQVVHHNWRUHZULWH

0RUHRYHU ZH DUH FRQFHUQHG E\ WKH LPPLJUDWLRQ SURVHFXWRU '+6 LVVXLQJ UXOHV MRLQWO\
ZLWKWKHDGMXGLFDWRU'2-&RQJUHVVFUHDWHGWKHVHWZRDJHQFLHVWRKDYHYHU\GLIIHUHQWPLVVLRQV
'+6 ³KDV D YLWDO PLVVLRQ WR VHFXUH WKH QDWLRQ IURP WKH PDQ\ WKUHDWV ZH IDFH´ :KHUHDV WKH
³SULPDU\ PLVVLRQ RI WKH ([HFXWLYH 2IILFH IRU ,PPLJUDWLRQ 5HYLHZ (2,5  LV WR DGMXGLFDWH
LPPLJUDWLRQ FDVHV E\ IDLUO\ H[SHGLWLRXVO\ DQG XQLIRUPO\ LQWHUSUHWLQJ DQG DGPLQLVWHULQJ WKH
1DWLRQ V LPPLJUDWLRQ ODZV´ 7KH LQGHSHQGHQFH RI WKHVH WZR GLVWLQFW DJHQFLHV LV FDOOHG LQWR
TXHVWLRQ ZKHQ WKH\ LVVXH MRLQW UHJXODWLRQV HVSHFLDOO\ UHJXODWLRQV VXFK DV WKHVH ZKLFK DSSHDU
GHVLJQHGWRUHVXOWLQGHQLDOVRIDSSOLFDWLRQVUDWKHUWKDQIDLUDGMXGLFDWLRQV

'XULQJWKHGD\FRPPHQWSHULRGIRUWKLVSURSRVHGUXOHPDNLQJ'+6DQG'2-LVVXHG
DQRWKHUSURSRVHGUXOHZKLFKZRXOGDOVRUHVXOWLQWKHGHQLDOLQPDQ\LIQRWPRVWDSSOLFDWLRQVIRU
DV\OXPDQGZLWKKROGLQJRIUHPRYDO7KLVVHFRQG1350HQWLWOHG³6HFXULW\%DUVDQG3URFHVVLQJ´
ZRXOGFUHDWHQHZVHFXULW\EDUVIRUWKRVHIOHHLQJSHUVHFXWLRQEDVHGRQWKHLUSRWHQWLDOH[SRVXUHWR
FRPPXQLFDEOHGLVHDVHV:LWKWKLVVHFRQGFRPSOH[UXOHEHLQJSXEOLVKHGOHVVWKDQDZHHNEHIRUH
WKHGD\FRPPHQW SHULRG HQGVIRUWKH FXUUHQW SURSRVHGUXOHLWLV LPSRVVLEOHWR FRQVLGHUWKH
SRWHQWLDOLQWHUSOD\EHWZHHQWKHVHWZRUXOHV)RUWKLVUHDVRQDORQHWKHFXUUHQWUXOHPDNLQJVKRXOG
EH ZLWKGUDZQ DQG DW D PLQLPXP UHLVVXHG ZLWK VXIILFLHQW WLPH WR DGHTXDWHO\ FRQVLGHU WKH
FRQVHTXHQFHVRIWKHWZR1350VLIERWKZHUHWREHLQHIIHFWLQWKHIXWXUH

7KURXJKRXWWKH1350'+6DQG'2-PDNHVZHHSLQJVWDWHPHQWVRIWHQVXSSRUWHGE\D
VLQJOHIHGHUDOFRXUWRIDSSHDOVFDVHTXRWHGZLWKRXWFRQWH[WRUJLYHQQRVXSSRUWDWDOO$JHQFLHV
DUHUHTXLUHGWRVXSSRUWUXOHPDNLQJZLWKUHDVRQHGDQDO\VLVDQGZKHUHDSSOLFDEOHUHOHYDQWGDWD
7KLV 1350 LV DOPRVW HQWLUHO\ GHYRLG RI UHOHYDQW DQG QHFHVVDU\ GDWD WR H[SODLQ ZK\ WKHVH
H[WUDRUGLQDU\FKDQJHVWRDFFHSWHGODZDUHQHFHVVDU\

7KHUHIRUH ZH ZDQW WR EH FRPSOHWHO\ FOHDU²WKH JRYHUQPHQW VKRXOG ZLWKGUDZ WKHVH
UHJXODWLRQVLQWKHLUHQWLUHW\7KHIDFWWKDWWKHUHPD\EHLVVXHVWKDWRXUFRPPHQWGRHVQRWGLVFXVV
RU RQO\ WRXFKHV XSRQ EULHIO\ LV E\ QR PHDQV LQWHQGHG WR EH DQ HQGRUVHPHQW RI WKH SURSRVHG
FKDQJH0RUHRYHUWKHIDFWWKDWZHDUHVXEPLWWLQJDORQJFRPPHQWGRHVQRWPHDQWKDWWKHGD\
FRPPHQW SHULRG ZDV DGHTXDWH 7KHUH DUH PDQ\ VHFWLRQV RI WKH SURSRVHG UXOH ZKLFK ZH KDYH
QHFHVVDULO\ DGGUHVVHG LQ D FXUVRU\ PDQQHU RU QRW DGGUHVVHG DW DOO 7KRXJK ZH KDYH VKLIWHG
ZRUNORDGV DQG GHYRWHG VXEVWDQWLDO VWDII WLPH WR ZULWLQJ WKLV FRPPHQW  GD\V ZDV QRW QHDUO\
HQRXJK WLPH IRU XV WR FRPPHQW IXOO\ RQ WKH HQRUPRXV DQG UDGLFDO FKDQJHV SURSRVHG LQ WKLV



+RPHODQG6HFXULW\0LVVLRQKWWSVZZZGKVJRYWD[RQRP\WHUPDOOIHHG

'HSDUWPHQWRI-XVWLFH(2,50LVVLRQKWWSVZZZMXVWLFHJRYHRLUDERXWRIILFH

6HH'+6DQG'2-)HG5 -XO 

6HH8QLWHG6WDWHVY1RYD6FRWLD)RRG3URGXFWV&RUS)G G&LU  ³¶,WLVQRWFRQVRQDQWZLWK
WKHSXUSRVHRIDUXOHPDNLQJSURFHHGLQJWRSURPXOJDWHUXOHVRQWKHEDVLVRILQDGHTXDWHGDWDRURQGDWDWKDW LQ 
FULWLFDOGHJUHHLVNQRZQRQO\WRWKHDJHQF\¶´ 
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UXOHPDNLQJ:HDUHDGDPDQWO\RSSRVHGWRWKHVHUXOHVZKLFKLIILQDOL]HGLQWKHLUFXUUHQWIRUP
ZRXOGVKXWRXWDOPRVWDOODV\OXPVHHNHUVIURPRXUSURWHFWLRQV\VWHP

,,
&/,1,&67521*/<2%-(&76727+(1350352&(66:+,&+21/<
$/2:(''$<6)25&200(176,17+(0,'672)$3$1'(0,&

$VGLVFXVVHGEHORZWKHSURSRVHGUHJXODWLRQVZRXOGHYLVFHUDWHDV\OXPSURWHFWLRQV7KHVH
UHJXODWRU\FKDQJHVVHHNWRUHZULWHWKHODZVDGRSWHGE\&RQJUHVVDQGZRXOGEHWKHPRVWVZHHSLQJ
FKDQJHV WR DV\OXP VLQFH WKH  RYHUKDXO RI WKH ,PPLJUDWLRQ DQG 1DWLRQDOLW\ $FW ,OOHJDO
,PPLJUDWLRQ5HIRUPDQG,PPLJUDWLRQ5HVSRQVLELOLW\$FW ,,5,5$ 7KH1350LVRYHUSDJHV
ORQJ ZLWK PRUH WKDQ  RI WKRVH SDJHV EHLQJ WKH SURSRVHG UHJXODWLRQV WKHPVHOYHV²LQFOXGLQJ
GHQVH WHFKQLFDO ODQJXDJH DQG VZHHSLQJ QHZ UHVWULFWLRQV WKDW KDYH WKH SRZHU WR VHQG WKH PRVW
YXOQHUDEOHEDFNWRWKHLUFRXQWULHVZKHUHWKH\PD\IDFHSHUVHFXWLRQWRUWXUHRUGHDWK$Q\RQHRI
WKHVHFWLRQVRIWKHVHUHJXODWLRQVVWDQGLQJDORQHZRXOGPHULWGD\VIRUWKHSXEOLFWRIXOO\DEVRUE
WKHPDJQLWXGHRIWKHSURSRVHGFKDQJHVSHUIRUPUHVHDUFKRQWKHH[LVWLQJUXOHDQGLWVLQWHUSUHWDWLRQ
DQG UHVSRQG WKRXJKWIXOO\ ,QVWHDG WKH DJHQFLHV KDYH DOORZHG D PHUH  GD\V WR UHVSRQG WR
PXOWLSOHXQUHODWHGFKDQJHVWRWKHDV\OXPUXOHVLVVXHGLQDVLQJOHPDPPRWKGRFXPHQW

7KH $GPLQLVWUDWLYH 3URFHGXUHV $FW $3$    UHTXLUHV WKDW WKH SXEOLF ³LQWHUHVWHG
SHUVRQV´KDYH³DQRSSRUWXQLW\WRSDUWLFLSDWHLQWKHUXOHPDNLQJ´,QJHQHUDOWKHDJHQFLHVPXVW
DIIRUG ³LQWHUHVWHG SHUVRQV D UHDVRQDEOH DQG PHDQLQJIXO RSSRUWXQLW\ WR SDUWLFLSDWH LQ WKH
UXOHPDNLQJSURFHVV´&RXUWVKDYHIRXQGWKDWIRUWKHDJHQFLHVWRFRPSO\ZLWKWKLVSDUWLFLSDWLRQ
UHTXLUHPHQW WKH FRPPHQW SHULRG WKH\ JLYH PXVW EH ³DGHTXDWH´ WR SURYLGH D ³PHDQLQJIXO
RSSRUWXQLW\´ *LYHQ WKH LPSRUWDQFH RI WKH SXEOLF¶V SDUWLFLSDWLRQ LQ WKH UXOHPDNLQJ SURFHVV
([HFXWLYH2UGHUVSHFLILHVWKDW³LQPRVWFDVHVVKRXOGLQFOXGHDFRPPHQWSHULRGRIQRWOHVV
WKDQGD\V´

:KLOHWKH1350DFNQRZOHGJHVWKDWWKHWKLVUXOHLVDVLJQLILFDQWUXOHSXUVXDQWWR([HFXWLYH
2UGHUDQG([HFXWLYH2UGHULWLVFRPSOHWHO\VLOHQWRQZK\LWLVRQO\RIIHULQJ
GD\VWRFRPPHQWUDWKHUWKDQWKHGD\VUHTXLUHGE\([HFXWLYH2UGHU([HFXWLYH2UGHU
H[SOLFLWO\VWDWHV³7RWKHH[WHQWIHDVLEOHDQGSHUPLWWHGE\ODZHDFKDJHQF\VKDOODIIRUGWKHSXEOLF
D PHDQLQJIXO RSSRUWXQLW\ WR FRPPHQW WKURXJK WKH ,QWHUQHW RQ DQ\ SURSRVHG UHJXODWLRQ ZLWK D
FRPPHQWSHULRGWKDWVKRXOGJHQHUDOO\EHDWOHDVWGD\V´

8QGHUDQ\FLUFXPVWDQFHVLWZRXOGEHZURQJIRUWKHJRYHUQPHQWWRJLYHVXFKDVKRUWWLPH
SHULRGWRFRPPHQWRQFKDQJHVWKDWDUHWKLVH[WHQVLYHEXWWKHFKDOOHQJHVWRWLPHO\UHVSRQGWRWKH
1350DUHFXUUHQWO\PDJQLILHGE\WKHRQJRLQJ&29,'SDQGHPLF$OUHDG\GXULQJWKHFRPPHQW




)RUHVWHUY&36&)G '&&LU 

1&*URZHUV¶$VV¶QY8):)G WK&LU 

6HH([HF2UGHU1R D )HG5 2FWREHU 

)HG5 SURSRVHG-XQH 

6HH ([HFXWLYH 2UGHU   ,PSURYLQJ 5HJXODWLRQ DQG 5HJXODWRU\ 5HYLHZ -DQ   
KWWSVREDPDZKLWHKRXVHDUFKLYHVJRYWKHSUHVVRIILFHH[HFXWLYHRUGHULPSURYLQJUHJXODWLRQ
DQGUHJXODWRU\UHYLHZ>HPSKDVLVDGGHG@
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SHULRGWKH8QLWHG6WDWHVKDVWZLFHEURNHQLWVRZQUHFRUGIRUVXUJHVLQWKHFRURQDYLUXVDQGVWDWHV
WKDWKDGSODQQHGWRUHRSHQKDYHKDGWRDEUXSWO\KDOWWKRVHSODQVGXHWRSXEOLFKHDOWKFRQFHUQV

)RUWKLVSURFHGXUDOUHDVRQDORQHZHXUJHWKHDGPLQLVWUDWLRQWRUHVFLQGWKHSURSRVHGUXOH
,ILWZLVKHVWRUHLVVXHWKHSURSRVHGUHJXODWLRQVLWVKRXOGJUDQWWKHSXEOLFDWOHDVWGD\VWRKDYH
DGHTXDWHWLPHWRSURYLGHFRPSUHKHQVLYHFRPPHQWV0RUHRYHULILWZLVKHVWRUHLVVXHWKHUXOHV
LW VKRXOG GR VR LQ LQGLYLGXDO VHFWLRQV QRW UHZULWLQJ WKH DV\OXP UXOHV ZKROHVDOH WKURXJK D
UXOHPDNLQJ WKDW GRHV QRW JLYH WKH SXEOLF D PHDQLQJIXO RSSRUWXQLW\ WR DGGUHVV HDFK SURSRVHG
FKDQJH0DQ\DV\OXPH[SHUWVKDYHPDGHWKHGLIILFXOWGHFLVLRQWRZULWHLQGHSWKRQDVLQJOHWRSLF
ZLWKLQWKHSDJHVRISURSRVHGUHJXODWLRQVZLWKLQWKHUXOHV7KHSXUSRVHRIQRWLFHDQGFRPPHQW
LV WR DOORZWKHSXEOLF D PHDQLQJIXORSSRUWXQLW\ WRFRPPHQW 7KH JRYHUQPHQWVKRXOGZHOFRPH
VXJJHVWLRQV IURP H[SHUWV LQ WKH ILHOG LQVWHDG WKH OHQJWK RI WKH SURSRVHG UXOH FRXSOHG ZLWK WKH
EUHYLW\RIWKHFRPPHQWSHULRGKDVOHIWH[SHUWVXQDEOHWRFRPPHQWRQPRVWRIWKHVXEVWDQFHRIWKH
SURSRVHGFKDQJHV

,,,
&/,1,&67521*/<2%-(&76727+(68%67$1&(2)7+(352326('
58/(6:+,&+:28/'5(:5,7($6</80/$:$1'5(1'(50267
$33/,&$176 )25 $6</80 :,7++2/',1* 2) 5(029$/ $1'
&219(17,21$*$,167725785(3527(&7,21,1(/,*,%/(

$OWKRXJKZHREMHFWWRWKHDJHQFLHV¶XQIDLUGD\WLPHIUDPHLQZKLFKWRVXEPLWDFRPPHQW
WRWKHSURSRVHGUXOHZHVXEPLWWKLVFRPPHQWQRQHWKHOHVVEHFDXVHZHIHHOFRPSHOOHGWRREMHFW
WRWKHSURSRVHGUHJXODWLRQVZKLFKZRXOGJXWDV\OXPSURWHFWLRQV2YHUDOOWKHSURSRVHGUXOHV
ZRXOG UHVXOW LQ YLUWXDOO\ DOO DV\OXP DSSOLFDWLRQV EHLQJ GHQLHG E\ UHPRYLQJ GXH SURFHVV
SURWHFWLRQVLPSRVLQJQHZEDUVKHLJKWHQLQJOHJDOVWDQGDUGVFKDQJLQJHVWDEOLVKHGOHJDOSUHFHGHQW
DQGFUHDWLQJVZHHSLQJFDWHJRULHVRIQHDUPDQGDWRU\GLVFUHWLRQDU\GHQLDOV,QDEHVWFDVHVFHQDULR
WKH UHVXOW RI WKHVH FKDQJHV ZRXOG EH WR OHDYH D KLJKHU SHUFHQWDJH RI WKRVH IOHHLQJ KDUP LQ D
SHUPDQHQW VWDWH RI OLPER LI WKH\ DUH DEOH WR PHHW WKH KLJKHU OHJDO VWDQGDUG WR TXDOLI\ IRU
ZLWKKROGLQJ RI UHPRYDO XQGHU ,1$   E   6LQFH WKRVH ZKR TXDOLI\ IRU ZLWKKROGLQJ RI
UHPRYDO KDYH QR DELOLW\ WR SHWLWLRQ IRU GHULYDWLYH EHQHILFLDULHV WKHVH UXOHV ZRXOG UHVXOW LQ
SHUPDQHQWIDPLO\VHSDUDWLRQV

,Q WKH FRQWH[W RI WKH DGPLQLVWUDWLRQ¶V ³]HUR WROHUDQFH´ IDPLO\ VHSDUDWLRQ SROLF\
LPSOHPHQWHGGXULQJWKHVXPPHURI%LVKRS'DQLHO()ORUHVRIWKH'LRFHVHRI%URZQVYLOOH
7H[DVVDLG³VHSDUDWLQJLPPLJUDQWSDUHQWVDQGFKLOGUHQDVDVXSSRVHGGHWHUUHQWWRLPPLJUDWLRQLV



6HHIRUH[DPSOH866HWV$QRWKHU6LQJOH'D\5HFRUGIRU1HZ&RURQDYLUXV&DVHV:$6+,1*7213267-XQH
 KWWSVZZZZDVKLQJWRQSRVWFRPQDWLRQFRURQDYLUXVOLYHXSGDWHVXV 6WD\ +RPH RQ -XO\ 
+HDOWK 2IILFLDOV 8UJH DV &DVHORDG +LWV 5HFRUG 7+( 1(: <25. 7,0(6 -XO\  
KWWSVZZZQ\WLPHVFRPZRUOGFRURQDYLUXVOLYH
XSGDWHVKWPO"DFWLRQ FOLFN PRGXOH 7RS6WRULHV SJW\SH +RPHSDJH

 1LFROH &KDYH] DQG 0DGHOLQH +ROFRPEH  6WDWHV $UH 3DXVLQJ 5HRSHQLQJ 2YHU WKH 6XUJH LQ 86 &RURQDYLUXV
&DVHV-XQH&11KWWSVZZZFQQFRPKHDOWKXVFRURQDYLUXVVDWXUGD\LQGH[KWPO

,QRWKHUFRQWH[WVWKHDGPLQLVWUDWLRQKDVH[WHQGHGH[LVWLQJGD\UHJXODWRU\FRPPHQWSHULRGVE\DQDGGLWLRQDO
GD\RUPRUHFLWLQJWKHFRURQDYLUXVDVWKHUHDVRQIRUDGGLWLRQDOWLPH6HH)HG5 0D\ 

0DQ\RIWKHSURSRVHGUXOHVZRXOGKDUPWKRVHVHHNLQJZLWKKROGLQJRIUHPRYDODQGSURWHFWLRQXQGHUWKH&RQYHQWLRQ
$JDLQVW 7RUWXUH &$7  DV ZHOO 7KHVH FRPPHQWV IUHTXHQWO\ XVH WKH WHUP ³DV\OXP VHHNHU´ EXW WKH UHDGHU VKRXOG
FRQVWUXHWKHWHUPWRHQFRPSDVVWKRVHVHHNLQJZLWKKROGLQJRU&$7SURWHFWLRQDVZHOOLIWKHUXOHGLVFXVVHGDOVRDIIHFWV
WKRVHIRUPVRISURWHFWLRQ
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DFUXHODQGUHSUHKHQVLEOHSROLF\&KLOGUHQDUHQRWLQVWUXPHQWVRIGHWHUUHQFHWKH\DUHFKLOGUHQ$
JRYHUQPHQWWKDWWKLQNVDQ\PHDQVLVVXLWDEOHWRDFKLHYHDQHQGFDQQRWVHFXUHMXVWLFHIRUDQ\RQH´
7KHVHZRUGVULQJHTXDOO\WUXHLQWKHFRQWH[WRIWKHVHSURSRVHGUXOHVZKHUHPDQ\GHVHUYLQJDV\OXP
VHHNHUVZRXOGEHXQDEOHWRZLQDV\OXPEDVHGRQGLVFUHWLRQDU\EDUVDQGZRXOGWKHUHIRUHEHXQDEOH
WRSHWLWLRQIRUIROORZWRMRLQEHQHILWVIRUWKHLUVSRXVHRUFKLOGUHQ

)XUWKHUPRUH WKHUH DUH FXUUHQWO\ RYHU  DV\OXP FDVHV SHQGLQJ EHIRUH WKH DV\OXP
RIILFHV ZKLOHWKHUH DUH QHDUO\PLOOLRQSHQGLQJ FDVHVLQ 86 LPPLJUDWLRQFRXUWVPDQ\RI
ZKLFKLQFOXGHDV\OXPDSSOLFDWLRQV1RZKHUHLQWKHSURSRVHGUXOHVRU1350GRWKHGHSDUWPHQWV
FODULI\ ZKHWKHU WKH SURSRVHG UXOHV ZRXOG DSSO\ UHWURDFWLYHO\ WR WKH KXQGUHGV RI WKRXVDQGV RI
SHQGLQJ FDVHV ILOHG E\ DV\OXP VHHNHUV ZKR UHOLHG RQ VHWWOHG ODZ DQG SURFHGXUHV ZKHQ WKH\
VXEPLWWHGWKHLUDSSOLFDWLRQV$WDEDUHPLQLPXPLIDQ\RIWKHVHSURSRVHGUXOHVDUHILQDOL]HGWKH
GHSDUWPHQWVPXVWFODULI\WKDWWKH\ZLOOQRWEHDSSOLHGUHWURDFWLYHO\

$VQRWHGDERYH&/,1,&ZLOOQRWEHDEOHWRFRYHUHYHU\WRSLFWKDWPHULWVDQDO\VLVZLWKWKH
GHSWKWKDWLWVKRXOGEHJLYHQEHFDXVHRIWKHFRQVWULFWHGWLPHIUDPHLQZKLFKWRUHVSRQG

$ &)5 H ²7KH3URSRVHG5XOH:RXOG'HSULYH$V\OXP6HHNHUVRI7KHLU
'D\LQ&RXUW

 3URSRVHG&)5 H 9LRODWHVWKH3ODLQ/DQJXDJHRIWKH,PPLJUDWLRQDQG
1DWLRQDOLW\ $FW :KLFK *XDUDQWHHV $V\OXP 6HHNHUV WKH 5LJKW WR 3UHVHQW
7HVWLPRQ\DWD+HDULQJ

7KHSURSRVHGUXOHZRXOGDPHQG&)5WRDOORZLPPLJUDWLRQMXGJHVWRSUHWHUPLW
DQGGHQ\DV\OXPZLWKKROGLQJRIUHPRYDODQG&RQYHQWLRQ$JDLQVW7RUWXUH &$7 DSSOLFDWLRQV
ZLWKRXWDKHDULQJLIWKHDSSOLFDQW³KDVQRWHVWDEOLVKHGDSULPDIDFLHFODLPIRUUHOLHI´8QGHUWKH
SURSRVHGUXOHDQLPPLJUDWLRQMXGJHPD\SUHWHUPLWDSSOLFDWLRQVXSRQDPRWLRQE\'+6 RUVXD
VSRQWH7KHRQO\SURFHGXUDOSURWHFWLRQSURYLGHGE\WKHUXOHZRXOGEHWKDWWKHLPPLJUDWLRQ ,- 
PXVWFRQVLGHUDQ\ ILOLQJV E\WKHDSSOLFDQW PDGH ZLWKLQWHQGD\VRI WKHQRWLILFDWLRQRISRVVLEOH
SUHWHUPLVVLRQ7KHSURSRVHGUXOHZRXOGGHSULYHPDQ\DV\OXPZLWKKROGLQJDQG&$7DSSOLFDQWV



 5KLQD *XLGRV &DWKROLF %LVKRSV $FURVV 86 &RQGHPQ 6HSDUDWLRQ RI 0LJUDQW &KLOGUHQ $0(5,&$ 7+( -(68,7
5(9,(: -XQH   KWWSVZZZDPHULFDPDJD]LQHRUJSROLWLFVVRFLHW\FDWKROLFELVKRSVDFURVVXV
FRQGHPQVHSDUDWLRQPLJUDQWFKLOGUHQ

86&,6$V\OXP2IILFH:RUNORDG 6HS 
KWWSVZZZXVFLVJRYVLWHVGHIDXOWILOHV86&,62XWUHDFK1RWHVIURP3UHYLRXV(QJDJHPHQWV3('$IILU
PDWLYH$V\OXP6WDWLVWLFV)<SGI7KHUHZHUHFDVHVSHQGLQJLQ6HSWHPEHUWKHODVWGDWHIRUZKLFK
VWDWLVWLFVDUHSXEOLFO\DYDLODEOH7KHVHQXPEHUVKDYHOLNHO\JURZQVXEVWDQWLDOO\VLQFHWKHDV\OXPRIILFHVKDYHEHHQ
XQDEOHWRFRQGXFWLQWHUYLHZVDVDUHVXOWRI&29,'FORVXUHV

 7UDQVDFWLRQDO 5HFRUGV $FFHVV &OHDULQJKRXVH ,PPLJUDWLRQ &RXUW %DFNORJ 7RRO 0D\  
KWWSVWUDFV\UHGXSKSWRROVLPPLJUDWLRQFRXUWBEDFNORJ>KHUHLQDIWHU³75$&,PPLJUDWLRQ&RXUW%DFNORJ7RRO´@

3URSRVHG&)5 H 

3URSRVHG&)5 H  

3URSRVHG&)5 H  

3URSRVHG&)5 H  UHJDUGLQJSUHWHUPLVVLRQVXDVSRQWHVSHFLILHVWKDW³WKHLPPLJUDWLRQMXGJHVKDOO
JLYH DW OHDVW  GD\V QRWLFH EHIRUH HQWHULQJ´ D SUHWHUPLVVLRQ RUGHU 3URSRVHG  &)5   H   UHJDUGLQJ
SUHWHUPLVVLRQXSRQDPRWLRQE\'+6GRHVQRWHVWDEOLVKDWLPHIUDPHIRUWKHDSSOLFDQWWRPDNHDUHVSRQVHKRZHYHU
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RIDKHDULQJRQWKHPHULWVRIWKHLUFDVHULVNLQJSURIRXQGKDUPWRWKHVHDV\OXPVHHNHUVZKRZRXOG
IDFHUHPRYDOZLWKRXWHYHUKDYLQJWKHRSSRUWXQLW\WRH[SODLQWKHLUIHDURISHUVHFXWLRQRUWRUWXUHWR
DMXGJH

3URSRVHG&)5 H YLRODWHVWKHSODLQODQJXDJHRIWKH,1$,Q,1$ E  
&RQJUHVVPDQGDWHGWKDW³>W@KHLPPLJUDWLRQMXGJHVKDOODGPLQLVWHURDWKVUHFHLYHHYLGHQFHDQG
LQWHUURJDWH H[DPLQH DQG FURVVH[DPLQH WKH DOLHQ DQG DQ\ ZLWQHVVHV´ 3URSRVHG  &)5 
 H  YLRODWHV WKLV VWDWXWRU\ PDQGDWH E\ UHTXLULQJ LPPLJUDWLRQ MXGJHV WR DEDQGRQ WKHLU
HVVHQWLDO IXQFWLRQ RI H[DPLQLQJ WKH QRQFLWL]HQ DERXW WKHLU DSSOLFDWLRQ IRU UHOLHI ,PPLJUDWLRQ
MXGJHVKDYHDGXW\WRIXOO\GHYHORSWKHUHFRUG³>R@WKHUZLVHVXFKDOLHQVZRXOGKDYHQRZD\RI
NQRZLQJZKDWLQIRUPDWLRQZDVUHOHYDQWWRWKHLUFDVHVDQGZRXOGEHSUDFWLFDOO\IRUHFORVHGIURP
PDNLQJDFDVHDJDLQVWUHPRYDO´

$GGLWLRQDOO\SURSRVHG&)5 H YLRODWHV,1$ E  % ZKLFKUHTXLUHV
WKDWLQSURFHHGLQJVXQGHU,1$³WKHDOLHQVKDOOKDYHDUHDVRQDEOHRSSRUWXQLW\WRH[DPLQH
HYLGHQFHDJDLQVWWKHDOLHQWRSUHVHQWHYLGHQFHRQWKHDOLHQ¶VRZQEHKDOIDQGWRFURVVH[DPLQH
ZLWQHVVHVSUHVHQWHGE\WKH*RYHUQPHQW´$QDV\OXPVHHNHU¶VWHVWLPRQ\LVWKHTXLQWHVVHQWLDODQG
VRPHWLPHVVROHIRUPRIHYLGHQFHLQDQDV\OXPFDVHGXHWRWKHKXUULHGDQGSUHFDULRXVQDWXUHRI
PDQ\DV\OXPVHHNHUV¶HVFDSHIURPSHUVHFXWLRQ&UHGLEOHWHVWLPRQ\DORQHLVVXIILFLHQWWRVDWLVI\
WKHEXUGHQRISURRILQDQDV\OXPFDVH3URSRVHG&)5 H YLRODWHVWKHVWDWXWRU\ULJKW
RIQRQFLWL]HQVLQUHPRYDOSURFHHGLQJVWRSUHVHQWDQGH[DPLQHHYLGHQFHLQFOXGLQJSUHVHQWLQJWKHLU
RZQWHVWLPRQ\LQRUGHUWRHVWDEOLVKWKHLUHOLJLELOLW\IRUUHOLHIIURPUHPRYDO

)XUWKHUSURSRVHG&)5 H YLRODWHV,1$ F  UHJDUGLQJDSSOLFDWLRQVIRU
UHOLHIIURPUHPRYDO,1$ F  $ VWDWHVWKDW³$QDOLHQDSSO\LQJIRUUHOLHIRUSURWHFWLRQ
IURP UHPRYDO KDV WKH EXUGHQ RI SURRI WR HVWDEOLVK WKDW WKH DOLHQ ± L  VDWLVILHG WKH DSSOLFDEOH
HOLJLELOLW\UHTXLUHPHQWV´,PSRUWDQWO\WKHDSSOLFDQW¶VWHVWLPRQ\LV DVWDWXWRULO\SURWHFWHGPHDQV
YLDZKLFKWKHDSSOLFDQWPD\PHHWWKLVEXUGHQRISURRI³,QGHWHUPLQLQJZKHWKHUWKHDSSOLFDQWKDV
PHW VXFK EXUGHQ WKH LPPLJUDWLRQ MXGJH VKDOO ZHLJK WKH FUHGLEOH WHVWLPRQ\ DORQJ ZLWK RWKHU
HYLGHQFH RI UHFRUG´ 7KH SURSRVHG UXOH ZRXOG XQODZIXOO\ SUHYHQW DV\OXP ZLWKKROGLQJ RI
UHPRYDORU&$7DSSOLFDQWVIURPHVWDEOLVKLQJWKHLUHOLJLELOLW\IRUWKLVUHOLHIWKURXJKWKHLUWHVWLPRQ\
EHFDXVH WKH UXOH DOORZV LPPLJUDWLRQ MXGJHV WR GHQ\ DSSOLFDWLRQV EHIRUH WKH DSSOLFDQW KDV WKH
RSSRUWXQLW\WRSUHVHQWWKHLUWHVWLPRQ\7KHDJHQFLHVGRQRWKDYHWKHVWDWXWRU\DXWKRULW\WRDOORZ
LPPLJUDWLRQ MXGJHV WR PDNH DQ HOLJLELOLW\ GHWHUPLQDWLRQ ZLWKRXW ILUVW ZHLJKLQJ ZKHWKHU WKH
DSSOLFDQW¶V FUHGLEOH WHVWLPRQ\ HVWDEOLVKHV HOLJLELOLW\ IRU UHOLHI IURP UHPRYDO ,Q VXP WKH

WKH1350QRWHVWKDW³DVLPLODUWLPHIUDPHZRXOGDSSO\LI'+6PRYHVWRSUHWHUPLWXQGHUFXUUHQWSUDFWLFH´)HG
5

3URSRVHG&)5 H  7KH1350XVHVPDQGDWRU\ODQJXDJHWKDWHYLQFHVLPPLJUDWLRQMXGJHV¶REOLJDWLRQ
WRGHSULYHDV\OXPVHHNHUVRIKHDULQJVLQTXDOLI\LQJFDVHV³DQLPPLJUDWLRQMXGJH VKDOOLIZDUUDQWHGE\WKHUHFRUG
SUHWHUPLWDQGGHQ\DQ\DSSOLFDWLRQIRUDV\OXP«  HPSKDVLVDGGHG 

8QLWHG6WDWHVY&RSHODQG)G G&LU 

6HH0DWWHURI0RJKDUUDELLQZKLFKWKH%RDUG³UHFRJQL]H>V@DVKDYHWKHFRXUWVWKHGLIILFXOWLHVIDFHGE\PDQ\DOLHQV
LQREWDLQLQJGRFXPHQWDU\RURWKHUFRUURERUDWLYHHYLGHQFHWRVXSSRUWWKHLUFODLPVRISHUVHFXWLRQ´, 1'HF
 %,$ 

&)5 D  D 

,1$ F  % 

6HH,1$ F  % 
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SURSRVHGUXOHLVXOWUDYLUHVEHFDXVHLWGLUHFWO\FRQWUDGLFWVVHYHUDOSURYLVLRQVRIWKH,1$WKDWUHTXLUH
DKHDULQJ

3URSRVHG&)5 H 9LRODWHV&XUUHQW5HJXODWLRQV 7KDW0DQGDWH7KDWWKH
$SSOLFDWLRQIRU$V\OXPDQG:LWKKROGLQJRI5HPRYDO%H'HFLGHG$IWHUDQ(YLGHQWLDU\
+HDULQJ

7KH1350DWWHPSWVWRMXVWLI\WKHQHZUHJXODWLRQDOORZLQJSUHWHUPLVVLRQE\VWDWLQJWKDW
³>Q@RH[LVWLQJUHJXODWLRQUHTXLUHVDKHDULQJZKHQDQDV\OXPDSSOLFDWLRQLVOHJDOO\GHILFLHQW´7KLV
FODLP LV IDOVH PXOWLSOH H[LVWLQJ UHJXODWLRQV SURYLGH DV\OXP DSSOLFDQWV WKH ULJKW WR D KHDULQJ
)LUVW  &)5   F  SURYLGHV WKDW ³>W@KH LPPLJUDWLRQ MXGJH VKDOO UHFHLYH DQG FRQVLGHU
PDWHULDODQGUHOHYDQWHYLGHQFH´$QDV\OXPVHHNHU¶VWHVWLPRQ\LVRIWHQ WKHLUPRVWLPSRUWDQW
IRUP RI HYLGHQFH EXW LPPLJUDWLRQ MXGJHV ZRXOG QHYHU KDYH WKH RSSRUWXQLW\ WR FRQVLGHU WKLV
LPSRUWDQWHYLGHQFHLQFDVHVWKH\SUHWHUPLWXQGHUWKHQHZUHJXODWLRQV

6HFRQG  &)5   F  LLL  SURYLGHV WKDW ³>G@XULQJ WKH UHPRYDO KHDULQJ
WKHDOLHQVKDOOEHH[DPLQHGXQGHURDWK RQKLV RUKHUDSSOLFDWLRQDQGPD\SUHVHQW HYLGHQFHDQG
ZLWQHVVHV LQ KLV RU KHU RZQ EHKDOI´ '2- DQG '+6¶V WKH 'HSDUWPHQWV¶  SURSRVHG UHJXODWLRQV
ZRXOGSUHYHQWDV\OXPDSSOLFDQWVZKRVHDSSOLFDWLRQVDUHSUHWHUPLWWHGIURPSUHVHQWLQJHYLGHQFH
DQGZLWQHVVHVDVLVWKHLUULJKWXQGHUFXUUHQWUHJXODWLRQV)XUWKHUDOWKRXJKWKHEXUGHQRISURRILV
RQ WKH DSSOLFDQW WR HVWDEOLVK WKHLU HOLJLELOLW\ IRU DV\OXP ³>W@KH WHVWLPRQ\ RI WKH DSSOLFDQW LI
FUHGLEOH PD\ EH VXIILFLHQW WR VXVWDLQ WKH EXUGHQ RI SURRI ZLWKRXW FRUURERUDWLRQ´ 7KH QHZ
UHJXODWLRQXQODZIXOO\GHSULYHVWKHDSSOLFDQWRIWKHRSSRUWXQLW\WRXVHWKHLUWHVWLPRQ\WRVXVWDLQ
WKHEXUGHQRISURRIEHFDXVHLWDOORZVMXGJHVWRILQGDJDLQVWWKHPEHIRUHKHDULQJWHVWLPRQ\IURP
WKHDSSOLFDQW

7KLUG  &)5   F   VWDWHV WKDW ³>D@SSOLFDWLRQV IRU DV\OXP DQG ZLWKKROGLQJ RI
UHPRYDOVRILOHGZLOOEHGHFLGHGE\WKHLPPLJUDWLRQMXGJH«DIWHUDQHYLGHQWLDU\KHDULQJWRUHVROYH
IDFWXDOLVVXHVLQGLVSXWH´7KH1350VWDWHVWKDWWKHZRUG³IDFWXDO´PHDQVWKDWDKHDULQJLVQRW
UHTXLUHG LI WKH DV\OXP DSSOLFDWLRQ LV OHJDOO\ GHILFLHQW 7KLV LQWHUSUHWDWLRQ LV LQFRUUHFW WKH
GLVSRVLWLYHSKUDVHLV³DIWHUDQHYLGHQWLDU\KHDULQJ´DUHTXLUHPHQWWKDWVKRXOGQRWEHUHDGRXWRI
WKHUHJXODWLRQVEHFDXVHRIWKHVWDWHGSXUSRVHRIWKLVKHDULQJ$OVRWKLVLQWHUSUHWDWLRQFRPSOHWHO\
GLVUHJDUGV WKH UHDOLW\ WKDW IDFWXDO LVVXHV DQG OHJDO LVVXHV LQ DQ DV\OXP FDVH DUH KLJKO\
LQWHUFRQQHFWHG$SXUSRUWHG³OHJDOO\GHILFLHQW´DSSOLFDWLRQFRXOGEHFXUHGE\WKHGHYHORSPHQWRI
IDFWVDWDKHDULQJWKDWHVWDEOLVKWKHOHJDOVXIILFLHQF\RIDQ\QXPEHURIIDFLDOZHDNQHVVHVLQFOXGLQJ
WKHDSSOLFDQW¶VSDVWSHUVHFXWLRQIHDURIIXWXUHSHUVHFXWLRQDQGPHPEHUVKLSLQDSDUWLFXODUVRFLDO
JURXSDPRQJRWKHUV

7R MXVWLI\ SURSRVHG  &)5   H  WKH 1350 VWDWHV WKDW ³FXUUHQW UHJXODWLRQV
H[SUHVVO\QRWHWKDWQRIXUWKHUKHDULQJLVQHFHVVDU\RQFHDQLPPLJUDWLRQMXGJHGHWHUPLQHVWKDWDQ



)HG5 SURSRVHG-XQH 

6HH&)5 F  F   F  LLL 

6HH0DWWHURI0RJKDUUDEL, 1'HF %,$ 

&)5 D 

)HG5>HPSKDVLVLQRULJLQDO@

,1$ D  $ 
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DV\OXP DSSOLFDWLRQ LV VXEMHFW WR FHUWDLQ JURXQGV IRU PDQGDWRU\ GHQLDO´ 7KLV VWDWHPHQW LV
HUURQHRXVIRUWZRUHDVRQV)LUVWWKHUHJXODWRU\ODQJXDJHDWLVVXHWKDW³>D@QHYLGHQWLDU\KHDULQJ
H[WHQGLQJ EH\RQG LVVXHV UHODWHG WR WKH EDVLV RU D PDQGDWRU\ GHQLDO« LV QRW QHFHVVDU\´
GHPRQVWUDWHVWKURXJKLWVRZQODQJXDJHWKDWDKHDULQJPXVWLQGHHGRFFXULQWKHILUVWSODFH6HFRQG
WKLV FODXVH UHIHUV WR PDQGDWRU\ GHQLDOV XQGHU  &)5   DQG  &)5   EXW WKH
SURSRVHGUHJXODWLRQZRXOGDSSO\WRDOODV\OXPZLWKKROGLQJRIUHPRYDODQG&$7DSSOLFDQWV7KH
1350QHYHUDFNQRZOHGJHVRUVHHNV WRMXVWLI\ZK\SURSRVHG &)5 H FRQWUDYHQHV
YDULRXVSDUWVRIWKHFXUUHQWUHJXODWRU\IUDPHZRUN

 3URSRVHG  &)5   H  &RQWUDGLFWV 0DWWHU RI )HIH &RQWUROOLQJ %,$
3UHFHGHQW7KDW5HTXLUHV,PPLJUDWLRQ-XGJHVWR7DNH7HVWLPRQ\LQ$V\OXPDQG
:LWKKROGLQJ&DVHV

3URSRVHG  &)5   H  GLUHFWO\ FRQWUDGLFWV 0DWWHU RI )HIH D SUHFHGHQWLDO %,$
RSLQLRQ WKDW LPPLJUDWLRQ MXGJHV PXVW IROORZ ,Q 0DWWHU RI )HIH WKH %RDUG RI ,PPLJUDWLRQ
$SSHDOV %,$RU%RDUG VWDWHGWKDW


>D@WDPLQLPXPZHILQGWKDWWKHUHJXODWLRQVUHTXLUHWKDWDQDSSOLFDQWIRUDV\OXP
DQG ZLWKKROGLQJ WDNH WKH VWDQG EH SODFHG XQGHU RDWK DQG EH TXHVWLRQHG DV WR
ZKHWKHU WKH LQIRUPDWLRQ LQ WKH ZULWWHQ DSSOLFDWLRQ LV FRPSOHWH DQG FRUUHFW :H
ZRXOGQRWDQWLFLSDWHWKDWWKHH[DPLQDWLRQZRXOGVWRSDWWKLVSRLQWXQOHVVWKHSDUWLHV
VWLSXODWHWKDWWKHDSSOLFDQW VWHVWLPRQ\ZRXOGEHHQWLUHO\FRQVLVWHQWZLWKWKHZULWWHQ
PDWHULDOVDQGWKDWWKHRUDOVWDWHPHQWZRXOGEHEHOLHYDEO\SUHVHQWHG

,Q WKH SURSRVHG UXOH WKH 'HSDUWPHQWV¶ DWWHPSW WR VLGHVWHS WKLV SUHFHGHQWLDO UXOLQJ E\
VWDWLQJ WKDW³WKHUHJXODWLRQVDW LVVXHLQ 0DWWHURI)HIH DUHQRORQJHULQ HIIHFW´ +RZHYHUWKH
UHJXODWLRQVLQWHUSUHWHGE\WKH%RDUGLQ0DWWHURI)HIH&)5  DQG&)5
 D    F    QRZ DSSHDU LQ D VXEVWDQWLDOO\ VLPLODU IRUP DW  &)5 
 F  DQG&)5 F  LLL ,Q0DWWHURI()+/WKH%RDUGIRXQGWKDWWKH
FXUUHQWUHJXODWLRQV

GR>@QRWGLIIHULQDQ\PDWHULDOUHVSHFWIURPWKDWLQWKHSULRUUHJXODWLRQV>7KH%RDUG@
WKHUHIRUHVHH>V@QRUHDVRQWRGLVWXUERXUFRQFOXVLRQLQ)HIHZKLFKLQWXUQSURYLGHV
VWURQJVXSSRUWIRUFRQFOXGLQJWKDWDIXOOHYLGHQWLDU\KHDULQJLVRUGLQDULO\UHTXLUHG
SULRU WR WKH HQWU\ RI D GHFLVLRQ RQ WKH PHULWV RI DQ DSSOLFDWLRQ IRU DV\OXP
ZLWKKROGLQJ RI UHPRYDO XQGHU WKH $FW RU WKH &RQYHQWLRQ $JDLQVW 7RUWXUH RU
GHIHUUDORIUHPRYDOXQGHUWKH&RQYHQWLRQ$JDLQVW7RUWXUH

$OWKRXJK0DWWHURI()+/ZDVYDFDWHGE\WKH$WWRUQH\*HQHUDOLQWKH$WWRUQH\
*HQHUDO¶VUHDVRQLQJIRUGRLQJVRZDVWKDW()+/ODWHUZLWKGUHZWKHXQGHUO\LQJDSSOLFDWLRQIRU



)HG5

&)5 F  

6HH0DWWHURI)HIH, 1'HF %,$ 

,GDW HPSKDVLVDGGHG 

)HG5 -XQH 

0DWWHURI()+/, 1'HF %,$ YDFDWHG, 1'HF $* 
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DV\OXP DQG ZLWKKROGLQJ ZKLFK ³HIIHFWLYHO\ PRRWHG´ WKH LVVXH WKH DWWRUQH\ JHQHUDO QHYHU
TXHVWLRQHGWKHXQGHUO\LQJUHDVRQLQJRIWKH%RDUGLQ()+/7KHOHJDOFRQFOXVLRQRIWKH%RDUG
WKDW  &)5   F   DQG  &)5   F  LLL  GR ³QRW GLIIHU LQ DQ\ PDWHULDO
UHVSHFW´IURPWKHUHJXODWLRQVLQ0DWWHURI)HIHKDVQRWEHHQFDOOHGLQWRTXHVWLRQ0DWWHURI)HIH
UHPDLQV JRRG ODZ DQG IHGHUDO FLUFXLW FRXUWV FRQWLQXH WR UHO\ RQ 0DWWHU RI )HIH HYHQ DIWHU WKH
UHRUJDQL]DWLRQRIWKHUHJXODWLRQV

$VQRWHGLQ0DWWHURI)HIH
 
WKH IXOO H[DPLQDWLRQ RI DQ DSSOLFDQW >LV@ DQ HVVHQWLDO DVSHFW RI WKH DV\OXP
DGMXGLFDWLRQSURFHVVIRUUHDVRQVUHODWHGWRIDLUQHVVWRWKHSDUWLHVDQGWRWKHLQWHJULW\
RIWKHDV\OXPSURFHVVLWVHOI«WKHUHDUHFDVHVZKHUHDQDOLHQHVWDEOLVKHVHOLJLELOLW\
IRUDV\OXPE\PHDQVRIKLVRUDOWHVWLPRQ\ZKHQVXFKHOLJLELOLW\ZRXOGQRWKDYH
EHHQHVWDEOLVKHGE\WKHGRFXPHQWVDORQH

3URSRVHG&)5 H GLVUHJDUGVWKHUHDOLW\WKDWPDQ\DSSOLFDQWVZLOOHVWDEOLVKHOLJLELOLW\
WKURXJKWKHLURUDOWHVWLPRQ\UDWKHUWKDQWKHLUZULWWHQDSSOLFDWLRQ

,QDGGLWLRQWKHSURSRVHGUXOHFRQWUDGLFWVDQRWKHUSUHFHGHQWLDO%RDUGRSLQLRQ0DWWHURI
5XL]ZKLFKKROGVWKDWWKHGHFLVLRQLQDPRWLRQWRUHRSHQFDQQRWEHFRQWLQJHQWXSRQWKHDSSOLFDQW
HVWDEOLVKLQJDSULPDIDFLHFDVHIRUDV\OXPEHFDXVHWRGRVRZRXOGYLRODWHWKHVWDWXWRU\ULJKWWRD
KHDULQJ RQ WKH DV\OXP FODLP 7KH SUHWHUPLVVLRQ SURYLVLRQ SURSRVHV H[DFWO\ ZKDW ZDV KHOG
XQODZIXO LQ 0DWWHU RI 5XL]²UHTXLULQJ DQ DV\OXP DSSOLFDQW WR HVWDEOLVK SULPD IDFLH HOLJLELOLW\
EHIRUHDKHDULQJ²DQGZLOOWKHUHIRUHGHQ\DV\OXPVHHNHUVWKH³VWDWXWRU\ULJKWWRDQRSSRUWXQLW\WR
SUHVHQW KLV DV\OXP FODLP DW D KHDULQJ´ 3URSRVHG  &)5   H  FRQWUDGLFWV %RDUG
SUHFHGHQWELQGLQJRQLPPLJUDWLRQMXGJHVDQGWKHUHIRUHYLRODWHVWKH$GPLQLVWUDWLYH3URFHGXUHV
$FWEHFDXVHLWLV³QRWLQDFFRUGDQFHZLWKODZ´

 3URSRVHG  &)5   H  9LRODWHV WKH 'XH 3URFHVV &ODXVH RI WKH )LIWK
$PHQGPHQW

3URSRVHG&)5 H YLRODWHVWKHGXHSURFHVVFODXVHRIWKH)LIWK$PHQGPHQW³,W
LVZHOOHVWDEOLVKHGWKDWWKH)LIWK$PHQGPHQWHQWLWOHVDOLHQVWRGXHSURFHVVRIODZLQGHSRUWDWLRQ
SURFHHGLQJV´3URFHGXUDOSURWHFWLRQVLQUHPRYDOSURFHHGLQJVDUHHVSHFLDOO\LPSRUWDQWEHFDXVH
GHSRUWDWLRQ LV D ³SDUWLFXODUO\ VHYHUH SHQDOW\´ 7KH QHHG IRU GXH SURFHVV SURWHFWLRQV LV HYHQ
JUHDWHULQDV\OXPFDVHVZKHUHWKHQRQFLWL]HQ³PDNHVDFODLPWKDWKHRUVKHZLOOEHVXEMHFWWRGHDWK



0DWWHURI()+/, 1'HF $* 

0DWWHURI()+/, 1'HF %,$ YDFDWHG, 1'HF $* 

6HH0DWWHURI()+/, 1'HF $* 

6HHHJ2VKRGLY+ROGHU)G WK&LU 

0DWWHURI)HIH, 1'HF %,$ 

0DWWHURI5XL], 1'HF± %,$ 

,G

86&  $ 

5HQRY)ORUHV86  

3DGLOODY.HQWXFN\86   LQWHUQDOFLWDWLRQVRPLWWHG 
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RUSHUVHFXWLRQLIIRUFHGWRUHWXUQWRKLVRUKHUKRPHFRXQWU\´³7KHIXQGDPHQWDOUHTXLUHPHQWRI
GXHSURFHVVLVWKHRSSRUWXQLW\WREHKHDUGDWDPHDQLQJIXOWLPHDQGLQDPHDQLQJIXOPDQQHU´
7KHULJKWRIDV\OXPVHHNHUVLQUHPRYDOSURFHHGLQJVWRWHVWLI\DWDKHDULQJLVDGXHSURFHVVULJKW
7KH&RXUWRI$SSHDOVIRUWKH1LQWK&LUFXLWLQKROGLQJWKHUHLVDVWDWXWRU\UHJXODWRU\DQGGXH
SURFHVVULJKWIRUWKHDV\OXPDSSOLFDQWWRWHVWLI\IXOO\DVWRWKHPHULWVRIWKHLUFDVHHPSKDVL]HGWKDW
³>W@KHLPSRUWDQFHRIDQDV\OXPRUZLWKKROGLQJDSSOLFDQW VWHVWLPRQ\FDQQRWEHRYHUVWDWHGDQGWKH
IDFWWKDW>WKHDSSOLFDQW@VXEPLWWHGDZULWWHQGHFODUDWLRQRXWOLQLQJWKHIDFWVRIKLVSHUVHFXWLRQLVQR
UHVSRQVHWRWKH,- VUHIXVDOWRKHDUKLVWHVWLPRQ\´&LUFXLWFRXUWVFRQVLVWHQWO\ILQGGXHSURFHVV
YLRODWLRQVZKHQWKHDV\OXPVHHNHUV¶WHVWLPRQ\LVHYHQSDUWLDOO\FXUWDLOHGLQDKHDULQJ6LQFHLWLV
DGXHSURFHVVYLRODWLRQIRUDV\OXPVHHNHUV¶WHVWLPRQ\WREHSDUWLDOO\GHQLHGWKHQHZUHJXODWLRQ¶V
SURSRVDOWRDOORZDQGSRWHQWLDOO\PDQGDWHWKDWLPPLJUDWLRQMXGJHVGHQ\FDVHVZLWKRXWDQ\KHDULQJ
DWDOOLVFOHDUO\XQFRQVWLWXWLRQDO

 3URSRVHG&)5 H :RXOG&DXVH3DUWLFXODUO\*UDYH+DUPWR3UR6H
$V\OXP6HHNHUV

 7KHSURSRVHGUXOHYLRODWHVWKHLPPLJUDWLRQMXGJH¶VDIILUPDWLYHGXW\WRHOLFLWWKHWHVWLPRQ\
RISURVHDV\OXPVHHNHUV1XPHURXVIHGHUDOFRXUWGHFLVLRQVKDYHKHOGWKDW³LPPLJUDWLRQMXGJHV
DUHREOLJDWHGWRIXOO\GHYHORSWKHUHFRUGLQWKRVHFLUFXPVWDQFHVZKHUHDSSOLFDQWVDSSHDUZLWKRXW
FRXQVHO´ 7KLV LV SDUWLFXODUO\ LPSRUWDQW EHFDXVH WKH DSSOLFDQW ³PD\ QRW SRVVHVV WKH OHJDO
NQRZOHGJHWRIXOO\DSSUHFLDWHZKLFKIDFWVDUHUHOHYDQW <HWDIXOOH[SORUDWLRQRIDOOWKHIDFWVLV
FULWLFDOWRFRUUHFWO\GHWHUPLQHZKHWKHUWKHDOLHQGRHVLQGHHGIDFHSHUVHFXWLRQLQWKHLUKRPHODQG´
-XGJHV¶UHVSRQVLELOLW\WRIXOO\GHYHORSWKHUHFRUGLVDOVRFUXFLDOEHFDXVHPDQ\DV\OXPVHHNHUVIDFH



,16Y&DUGR]D±)RQVHFD86  

0DWKHZVY(OGULGJH86   LQWHUQDOFLWDWLRQVRPLWWHG 

6HHHJ$EGXODLY$VKFURIW)G G&LU 

2VKRGLY+ROGHU)G± WK&LU 

6HHHJ$WHPQNHQJY%DUU)G WK&LU  KROGLQJWKHUHZDVDGXHSURFHVVYLRODWLRQZKHUH
WKH,-GHSULYHGDQDV\OXPDSSOLFDQWRIWKHRSSRUWXQLW\WRWHVWLI\RQUHPDQG 5RGULJXH]*DOLFLDY*RQ]DOHV)G
 WK&LU  KROGLQJWKHUHZDVDGXHSURFHVVYLRODWLRQZKHUHWKH,-RQO\DOORZHGWKHDSSOLFDQWWRWHVWLI\
IRURQHKRXUDQGGLGQRWDOORZKHUH[SHUWZLWQHVVHVWRWHVWLI\ZKLFKGHQLHGKHUDPHDQLQJIXORSSRUWXQLW\WREHKHDUG
RQKHUDV\OXPFDVH .HUFLNXY,16)G WK&LU  ILQGLQJWKDW³WKHLPPLJUDWLRQMXGJHYLRODWHV
GXHSURFHVVE\EDUULQJFRPSOHWHFKXQNVRIRUDOWHVWLPRQ\WKDWZRXOGVXSSRUWWKHDSSOLFDQW VFODLPV´ &ROPHQDUY
,16)G± WK&LU  KROGLQJWKHUHZDVDGXHSURFHVVYLRODWLRQZKHQ,-GLGQRWJLYHDSSOLFDQW
D ³IXOO DQG IDLU´ KHDULQJ RQ KLV DV\OXP FDVH EHFDXVH ,- SUHMXGJHG WKH DV\OXP DSSOLFDWLRQ DV QRQPHULWRULRXV DQG
SUHYHQWHGWKHDSSOLFDQWIURPSURYLGLQJWHVWLPRQ\ZKLFKFRXOGKDYHHVWDEOLVKHGWKDWKHZDVWDUJHWHGRQWKHEDVLVRI
KLVLPSXWHGSROLWLFDORSLQLRQ 

-DFLQWRY,16)G WK&LU VHHDOVR2VKRGLY+ROGHU)G WK&LU 
1D=KHQJY+ROGHU)$SS [ WK&LU  XQSXEOLVKHG $EGXUDNKPDQRYY+ROGHU)G
Q WK&LU 'HQWY+ROGHU)G± WK&LU 8QLWHG6WDWHVY&RSHODQG)G
 G&LU  ³*LYHQWKDW,-V KDYHDGXW\WRGHYHORSWKHDGPLQLVWUDWLYHUHFRUGDQGWKDW PDQ\DOLHQVDUH
XQFRXQVHOHGRXUUHPRYDOV\VWHPUHOLHVRQ,-VWRH[SODLQWKHODZDFFXUDWHO\WRSURVHDOLHQV2WKHUZLVHVXFKDOLHQV
ZRXOGKDYHQRZD\RINQRZLQJZKDWLQIRUPDWLRQZDVUHOHYDQWWRWKHLUFDVHVDQGZRXOGEHSUDFWLFDOO\IRUHFORVHGIURP
PDNLQJDFDVHDJDLQVWUHPRYDO´ 0HNKRXNKY$VKFURIW)GQ VW&LU <DQJY0F(OUR\
)G G&LU ,Q5H-)), 1'HF $* FI+LJJVY$WW\*HQRIWKH86
)G G&LU DVDPHQGHG 6HSW  H[SODLQLQJWKDWSURVHSOHDGLQJVPXVWEHFRQVWUXHG
OLEHUDOO\EHFDXVH³WKHLPPLJUDWLRQV\VWHPPXVWEHDFFHVVLEOHWRLQGLYLGXDOVZKRKDYHQRGHWDLOHGNQRZOHGJHRIWKH
UHOHYDQWVWDWXWRU\PHFKDQLVPVDQGDJHQF\SURFHVVHV´  LQWHUQDOFLWDWLRQVRPLWWHG 

-DFLQWR)GDW
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ODQJXDJHEDUULHUV ,QGHHGFRXUWVKDYH IRXQGGXHSURFHVV YLRODWLRQVZKHUHDQ ,- IDLOVWR IXOO\
GHYHORSWKHUHFRUGRIDQXQUHSUHVHQWHGDSSOLFDQW³%HFDXVHDOLHQVDSSHDULQJSURVHRIWHQODFN
WKHOHJDONQRZOHGJHWRQDYLJDWHWKHLUZD\VXFFHVVIXOO\WKURXJKWKHPRUDVVRILPPLJUDWLRQODZ
DQGEHFDXVHWKHLUIDLOXUHWRGRVRVXFFHVVIXOO\PLJKWUHVXOWLQWKHLUH[SXOVLRQIURPWKLVFRXQWU\LW
LVFULWLFDOWKDWWKH,-VFUXSXORXVO\DQGFRQVFLHQWLRXVO\SUREHLQWRLQTXLUHRIDQGH[SORUHIRUDOOWKH
UHOHYDQWIDFWV´

 ,QFUHDVLQJQXPEHUVRIDV\OXPVHHNHUVDUHXQUHSUHVHQWHGDQGZRXOGEHGLVSURSRUWLRQDWHO\
DIIHFWHGE\WKHSURSRVHGUXOH¶VDEGLFDWLRQRILPPLJUDWLRQMXGJHV¶UHVSRQVLELOLW\WRIXOO\GHYHORS
WKHUHFRUG0RUHWKDQKDOIRIDOOLQGLYLGXDOVLQUHPRYDOSURFHHGLQJVLQ6RXWK&DUROLQD2NODKRPD
1RUWK&DUROLQD6RXWK'DNRWD*HRUJLDDQG0DLQHDUHXQUHSUHVHQWHG,Q7H[DVSHUFHQWRI
LQGLYLGXDOV LQ UHPRYDO SURFHHGLQJV RU  LQGLYLGXDOV DUH FXUUHQWO\ XQUHSUHVHQWHG
,QGLYLGXDOV ZLWK FDVHV ILOHG ZLWKLQ WKH SDVW WKUHH PRQWKV DUH HYHQ PRUH OLNHO\ WR EH
XQUHSUHVHQWHG²LQ HYHU\ VWDWH H[FHSW 1HZ +DPSVKLUH RYHU KDOI RI WKHVH LQGLYLGXDOV DUH
XQUHSUHVHQWHG 2WKHU GLVSDULWLHV WR UHSUHVHQWDWLRQ H[LVW LQGLYLGXDOV ZKR DUH GHWDLQHG DUH ILYH
WLPHVOHVVOLNHO\WREHUHSUHVHQWHGWKDQQRQGHWDLQHGLQGLYLGXDOVDQGLQGLYLGXDOVLQUXUDODUHDVRU
VPDOO FLWLHV DUH IRXU WLPHV OHVV OLNHO\ WR EH UHSUHVHQWHG WKDQ LQGLYLGXDOV LQ ODUJH FLWLHV  )RU
LQGLYLGXDOVVXEMHFWWRWKHVRFDOOHG0LJUDQW3URWHFWLRQ3URWRFROV 033 SURJUDPZKLFKUHTXLUHV
FHUWDLQLQGLYLGXDOVLQUHPRYDOSURFHHGLQJVWRUHPDLQLQ0H[LFRGXULQJWKHHQWLUHW\RIWKHLUUHPRYDO
SURFHHGLQJV²WKH QXPEHU RI XQUHSUHVHQWHG LQGLYLGXDOV LV HYHQ PRUH GLUH 2I WKH 
LQGLYLGXDOVFXUUHQWO\LQ033UHPRYDOSURFHHGLQJVLQGLYLGXDOVDUHXQUHSUHVHQWHGDQGD
PHUHLQGLYLGXDOVDUHUHSUHVHQWHG

5HSUHVHQWDWLRQLVDFULWLFDOIDFWRULQREWDLQLQJUHOLHIRQH H[WHQVLYHVWXG\ RIPLOOLRQ
UHPRYDOFDVHVIRXQGWKDWWKHRGGVZHUHILYHDQGDKDOIWLPHVJUHDWHUWKDWUHSUHVHQWHGLPPLJUDQWV
ZHUH DEOH WR SURYH WKHLU HOLJLELOLW\ IRU UHOLHI IURP UHPRYDO FRPSDUHG WR XQUHSUHVHQWHG
LPPLJUDQWV,QVXPWKLVGDWDVKRZVWKHLQFUHGLEO\YDVWHIIHFWWKHSURSRVHGUXOH¶VIRUHFORVXUHRI
WKH LPPLJUDWLRQ MXGJH¶V REOLJDWLRQ WR IXOO\ GHYHORS WKH UHFRUG ZRXOG KDYH²ERWK RQ WKH VKHHU
QXPEHU RI LQGLYLGXDOV LW ZRXOG LPSDFW DQG EHFDXVH LW ZRXOG OLNHO\ OHDG WR D ZLGHQLQJ RI WKH
DOUHDG\ GLVSDUDWH RXWFRPHV EHWZHHQ UHSUHVHQWHG DQG XQUHSUHVHQWHG LQGLYLGXDOV 8QGHU WKH
SURSRVHGUXOHGXHSURFHVVYLRODWLRQVPD\RFFXULQWKRXVDQGVRIFDVHVZKHUHWKHDV\OXPVHHNHULV
XQUHSUHVHQWHG DQG WKH FDVH LV SUHWHUPLWWHG ZLWKRXW WKH MXGJH¶V LQTXLU\ LQWR FULWLFDO IDFWV RI WKH
UHVSRQGHQW¶V FDVH DV UHTXLUHG E\ WKH )LIWK $PHQGPHQW )XUWKHU WKH DGPLQLVWUDWLRQ UHFHQWO\



,G
$O.KRXULY$VKFURIW)G WK&LU $J\HPDQY,16)G WK&LU 

$J\HPDQ)GDW

 5HSUHVHQWDWLRQ LQ ,PPLJUDWLRQ &RXUW E\ 6WDWH DQG &RXQW\ 7UDQVDFWLRQDO 5HFRUGV $FFHVV &OHDULQJKRXVH )HE
 DYDLODEOHDWKWWSVWUDFV\UHGXSKSWRROVLPPLJUDWLRQDGGUHVVUHS

,G

,G

,QJULG9(DJO\ 6WHYHQ6KDIHU$1DWLRQDO6WXG\RI$FFHVVWR&RXQVHOLQ,PPLJUDWLRQ&RXUW83D/5HY
  >KHUHLQDIWHU(DJO\³$FFHVVWR&RXQVHO´@

6HFUHWDU\.LUVWMHQ01LHOVHQ$QQRXQFHV+LVWRULF$FWLRQWR&RQIURQW,OOHJDO,PPLJUDWLRQ '(3$570(172)
+20(/$1' 6(&85,7< 'HF    KWWSVZZZGKVJRYQHZVVHFUHWDU\QLHOVHQDQQRXQFHV
KLVWRULFDFWLRQFRQIURQWLOOHJDOLPPLJUDWLRQ

'HWDLOVRQ033 5HPDLQLQ0H[LFR 'HSRUWDWLRQ3URFHHGLQJV7UDQVDFWLRQDO5HFRUGV$FFHVV&OHDULQJKRXVH 0D\
 DYDLODEOHDWKWWSVWUDFV\UHGXSKSWRROVLPPLJUDWLRQPSS

6HH(DJO\³$FFHVVWR&RXQVHO´VXSUDQRWHDW
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SXEOLVKHGQHZUHJXODWLRQV&)5 F  ZKLFKOHQJWKHQWKHWLPHWRGD\VDIWHUILOLQJ
IRUDV\OXPEHIRUHDQDV\OXPVHHNHUPD\ILOHIRUDQHPSOR\PHQWDXWKRUL]DWLRQGRFXPHQW ($' 
DQGDPHQGLQJ&)5WRUHPRYHWKHUHTXLUHPHQWWKDW86&,6SURFHVV($'DSSOLFDWLRQV
ZLWKLQ  GD\V 7KH LQDELOLW\ WR ZRUN ODZIXOO\ LQ WKH 8QLWHG 6WDWHV ZRXOG RQO\ ZLGHQ WKH
UHSUHVHQWDWLRQJDSVLQFHWKHUHLVQRULJKWWRFRXQVHOLQLPPLJUDWLRQFRXUWSURFHHGLQJVIRUWKRVH
ZKRFDQQRWDIIRUGFRXQVHO

&/,1,&KDVHVWDEOLVKHGDSURJUDP(VWDPRV8QLGRVLQ&LXGDG-XDUH]0H[LFRDLPHGDW
SURYLGLQJ.QRZ<RXU5LJKWVLQIRUPDWLRQWRDV\OXPVHHNHUVZKRDUHVWUDQGHGLQ0H[LFRDVDUHVXOW
RI WKH 033 DQG DV\OXP PHWHULQJ &/,1,&¶V (VWDPRV 8QLGRV OHJDO WHDP KDV SURYLGHG PDVV
FRPPXQLW\HGXFDWLRQSUHVHQWDWLRQVWKDWFRXOGKDYHXSWRSDUWLFLSDQWV,QWKHVHFRQYHUVDWLRQV
&/,1,& VWDII WDON DERXW WKH LPSRUWDQFH RI SURYLGLQJ GHWDLOV LQ WKH RUDO WHVWLPRQ\ WKDW DV\OXP
VHHNHUVZRXOGSURYLGHDWWKHLUKHDULQJV$ODUJHPDMRULW\RIWKHLQGLYLGXDOV IRUZKRP&/,1,&
SURYLGHV WKHVH SUHVHQWDWLRQV DUH WUDXPD VXUYLYRUV ZKR IDFH H[WUHPH GLIILFXOWLHV LQ SULRULWL]LQJ
ZKLFKWUDXPDWLFH[SHULHQFHWRKLJKOLJKW(YHQZLWKWKH.QRZ<RXU5LJKWVPRGHOWKDW&/,1,&
HPSOR\V LQ -XDUH] LW RIWHQ WDNHV PXOWLSOH PHHWLQJV ZLWK DV\OXP VHHNHUV VXIIHULQJ WKH RQJRLQJ
HIIHFWVRIWUDXPDIRU&/,1,&VWDIIWREHJLQWRXQGHUVWDQGZKDWKDSSHQHGLQWKHDV\OXPVHHNHU¶V
FRXQWU\RIRULJLQDQGWRKHOSWKHDV\OXPVHHNHUXQGHUVWDQGZKDWSRUWLRQVRIWKHLUVWRU\DUHUHOHYDQW
WRWKHLUFODLPIRUDV\OXP,QWKHVHLQVWDQFHVLWPD\VHHPDIWHUWKHILUVWPHHWLQJWKDWWKHLQGLYLGXDO
PD\ QRW EH SULPD IDFLH HOLJLEOH IRU DV\OXP EXW DIWHU &/,1,& VWDII WDNHV PRUH WLPH ZLWK WKH
LQGLYLGXDO²WKHHTXLYDOHQWRIWDNLQJWHVWLPRQ\LQFRXUW²WKHLQGLYLGXDORIWHQEHJLQVWRGHVFULEH
GHWDLOVRISHUVHFXWLRQWKDWWKH\ZHUHQRWDEOHWRLPPHGLDWHO\GLVFXVV

&/,1,& VWDII LQ -XDUH] KDYH GHVFULEHG WKH DELOLW\ RI D SUR VH DV\OXP VHHNHU WR IXOO\
FRPSOHWHD)RUP,$SSOLFDWLRQIRU$V\OXPDQGIRU:LWKKROGLQJRI5HPRYDOLQ(QJOLVKDV
³D PLUDFOH´ 7KH EDUULHUV LPSRVHG E\ ODFN RI DFFHVV WR FRXQVHO ODFN RI DFFHVV WR FRPSHWHQW
WUDQVODWRUVODFNRIDFFHVVWRSULQWHUVDQGFRSLHUVDQGODFNRIDFFHVVWRIXQGVWRSD\IRUDQ\RI
WKHVHQHFHVVLWLHVHYHQLIWKH\GRH[LVWFRPELQHWRPDNHLWQHDUO\LPSRVVLEOHIRUSURVHDV\OXP
VHHNHUVWRIXOO\FRPSOHWHWKHLU,DSSOLFDWLRQ,WLVXQFRQVFLRQDEOHWKDWDQLPPLJUDWLRQMXGJH
ZRXOGUHQGHUDGHFLVLRQRQDQDV\OXPDSSOLFDWLRQGHQ\LQJWKHRSSRUWXQLW\WRSURYLGHWHVWLPRQ\
EDVHGVROHO\RQWKH,VXEPLWWHGLQVXFKFLUFXPVWDQFHV

7KHVHFRQFHUQVDUHIXUWKHUPDJQLILHGIRULQGLJHQRXVODQJXDJHVSHDNHUVZKHUHLWLVRIWHQ
LPSRVVLEOHWRILQGFRPSHWHQWDVVLVWDQFHWRWUDQVODWHIURPWKHDV\OXPVHHNHUVILUVWODQJXDJHLQWR
(QJOLVK2IWHQLQGLJHQRXVODQJXDJHVSHDNHUVPXVWDWWHPSWWRFRPPXQLFDWHLQ6SDQLVKHYHQZKHQ
WKH\DUHQRWIOXHQWLQ6SDQLVK)RUH[DPSOH&/,1,&¶V(VWDPRV8QLGRVVWDIIKDVDVVLVWHGD
\HDUROG *XDWHPDODQ DV\OXP VHHNHU ZKR VSHDNV 0DP KDV FRQWLQXHG WR DWWHPSW WR VKDUH KHU
WHVWLPRQ\ZLWKLPPLJUDWLRQRIILFLDOVDWWKHSRUWVRIHQWU\WRUHFHLYHDIHDUVFUHHQLQJWREHUHPRYHG
IURP033$OWKRXJKVKHH[SUHVVHGWKDWVKHLVIOXHQWLQ0DPDQGLVQRWFRPIRUWDEOHLQ6SDQLVK



6HH&/,1,&&/,1,&6XEPLWV&RPPHQW2SSRVLQJWKH3URSRVHG(OLPLQDWLRQRIWKH'D\3URFHVVLQJ5HTXLUHPHQW
IRU $V\OXP $SSOLFDQWV¶ ,QLWLDO $SSOLFDWLRQV IRU (PSOR\PHQW $XWKRUL]DWLRQ 1RY  
KWWSVFOLQLFOHJDORUJUHVRXUFHVIHGHUDODGPLQLVWUDWLYHDGYRFDF\FOLQLFVXEPLWVFRPPHQWRSSRVLQJSURSRVHG
HOLPLQDWLRQ

&/,1,&³(VWDPRV8QLGRV´:H$UH8QLWHG&/,1,&WR/DXQFK/HJDO*XLGDQFH3URJUDPDW%RUGHULQ&LXGDG
-XDUH] -XO    KWWSVFOLQLFOHJDORUJSUHVVUHOHDVHVHVWDPRVXQLGRVZHDUHXQLWHGFOLQLFODXQFKOHJDO
JXLGDQFHSURJUDPERUGHUFLXGDG

6HHVHFWLRQ,,,+LQIUDIRUDIXUWKHUGLVFXVVLRQRIWKHHIIHFWRIWKHVHSURJUDPVRQDV\OXPVHHNHUV
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VKH ZDV LQWHUYLHZHG E\ DQ LPPLJUDWLRQ RIILFLDO LQ 6SDQLVK DQG D GHFLVLRQ WR NHHS KHU LQ WKH
SURJUDP ZDV UHDFKHG WKURXJK KHU WHVWLPRQ\ LQ D QRQQDWLYH ODQJXDJH 'XULQJ FRXUW VKH KDV
FRQWLQXHGWRSURFHHGZLWKLQWHUSUHWDWLRQLQ6SDQLVKGHVSLWHWKDWQRWEHLQJWKHODQJXDJHLQZKLFK
VKHLVIOXHQW,WLVYHU\XQOLNHO\WKDWVKHZRXOGXQGHUVWDQGZKDWZDVKDSSHQLQJLQFRXUWLI'+6RU
WKHLPPLJUDWLRQMXGJHYRLFHGDQLQWHQWWRSUHWHUPLWWKHFDVHEDVHGRQKHULQDELOLW\WRPDNHRXWD
SULPDIDFLHDV\OXPFDVH7KLVDV\OXPVHHNHUDQGKXQGUHGVRIRWKHUUDUHODQJXDJHVSHDNHUVFRXOG
EHUHPRYHGZLWKRXWHYHUUHFHLYLQJDIXOOFRXUWKHDULQJ

7KH MXGJH¶V REOLJDWLRQ WR FRQVLGHU ILOLQJV PDGH LQ UHVSRQVH WR WKH QRWLFH RI SRVVLEOH
SUHWHUPLVVLRQGRHVQRWKLQJWRUHPHG\WKHSURSRVHGUXOH¶VDXWKRUL]DWLRQRIMXGJHVDEDQGRQLQJWKHLU
REOLJDWLRQWRIXOO\GHYHORSWKHUHFRUG3URVHDV\OXPVHHNHUVDWWHPSWLQJWRUHVSRQGWRDPRWLRQRI
SRVVLEOHSUHWHUPLVVLRQZRXOGIDFHWKHVDPHODFNRIOHJDONQRZOHGJHODQJXDJHEDUULHUVDQGODFN
RIIDFLOLW\LQPDNLQJDZULWWHQILOLQJDVWKH\IDFHLQFRPSOHWLQJWKHLQLWLDODSSOLFDWLRQ7KHSURSRVHG
UXOHZRXOGUHVXOWLQWKHGHQLDORIFDVHVZLWKRXWDKHDULQJRIXQUHSUHVHQWHGDV\OXPVHHNHUVZKR
GR QRW KDYH WKH VSHFLDOL]HG LPPLJUDWLRQ NQRZOHGJH DQG RPLW FULWLFDO IDFWV IURP WKHLU DV\OXP
DSSOLFDWLRQ7KLVLQWXUQZRXOGFDXVHWKHUHPRYDORIXQUHSUHVHQWHGDV\OXPVHHNHUVZLWKOHJDOO\
PHULWRULRXVFODLPVWRWKHFRXQWULHVZKHUHWKH\IDFHSHUVHFXWLRQ

 3URSRVHG  &)5   H  9LRODWHV ,QWHUQDWLRQDO 6WDQGDUGV IRU 5HIXJHH
$GMXGLFDWLRQ

,QWHUQDWLRQDO UHIXJHH JXLGHOLQHV EDVHG RQ WKH  &RQYHQWLRQ DQG WKH  3URWRFRO
5HODWLQJWRWKH6WDWXVRI5HIXJHHVVWDWHWKDW³ZKLOHWKHEXUGHQRISURRILQSULQFLSOHUHVWVRQWKH
DSSOLFDQWWKHGXW\WRDVFHUWDLQDQGHYDOXDWHDOOWKHUHOHYDQWIDFWVLVVKDUHGEHWZHHQWKHDSSOLFDQW
DQGWKHH[DPLQHU,QGHHGLQVRPHFDVHVLWPD\EHIRUWKHH[DPLQHUWRXVHDOOWKHPHDQVDWKLV
GLVSRVDOWRSURGXFHWKHQHFHVVDU\HYLGHQFHLQVXSSRUWRIWKHDSSOLFDWLRQ´3URSRVHG&)5
 H GLVUHJDUGVWKHVHLQWHUQDWLRQDOVWDQGDUGVIRUDGMXGLFDWLQJDV\OXPFDVHV$QDOOHJHGO\
OHJDOO\ GHILFLHQW DV\OXP DSSOLFDWLRQ WKDW LV SUHWHUPLWWHG EHIRUH D KHDULQJ SUHYHQWV LPPLJUDWLRQ
MXGJHVIURPDVFHUWDLQLQJSRWHQWLDOO\UHOHYDQWIDFWVZKLFKFRXOGHVWDEOLVKWKHDSSOLFDQW¶VHOLJLELOLW\
IRUUHOLHI ,W LV WKHLQWHQWRI&RQJUHVV WKDW86 DV\OXPODZVKRXOGEHLQ OLQHZLWK WKH5HIXJHH
&RQYHQWLRQ 7KH SUHWHUPLVVLRQ RI DSSOLFDWLRQVSURSRVHG LQ  &)5   H  IDLOV WR PHHW
LQWHUQDWLRQDOREOLJDWLRQVIRUUHIXJHHDGMXGLFDWLRQDQGEHOLHVWKHLQWHQWRI&RQJUHVVWRIROORZWKH
5HIXJHH&RQYHQWLRQ

% &)5 F &)5 F ²7KH3URSRVHG5XOH:RXOG0DNHLW9LUWXDOO\
,PSRVVLEOHWR3UHYDLORQD3DUWLFXODU6RFLDO*URXS&ODLP

$SSOLFDQWVIRUDV\OXPDQGZLWKKROGLQJRIUHPRYDODUHOHJDOO\UHTXLUHGWRGHPRQVWUDWHWKDW
WKH SHUVHFXWLRQ WKH\ IHDU LV RQ DFFRXQW RI D SURWHFWHG FKDUDFWHULVWLF UDFH UHOLJLRQ QDWLRQDOLW\
PHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS 36* RUSROLWLFDORSLQLRQ0HPEHUVKLSLQDSDUWLFXODU
VRFLDOJURXSZDVGHVLJQHGWRDOORZWKHUHIXJHHGHILQLWLRQWREHIOH[LEOHDQGFDSWXUHWKRVHZKRGR
QRW IDOO ZLWKLQ WKH RWKHU OLVWHG FKDUDFWHULVWLFV 7KXV 8QLWHG 1DWLRQV +LJK &RPPLVVLRQHU RQ



81+LJK&RPP¶U)RU5HIXJHHV+DQGERRN2Q3URFHGXUHVDQG&ULWHULDIRU'HWHUPLQLQJ 5HIXJHH6WDWXV
5HY 

*UDFHY:KLWDNHU)6XSSG± ''& 

,1$ D  
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5HIXJHHV*XLGHOLQHVVWDWHWKDWWKH³WHUPPHPEHUVKLSRIDSDUWLFXODUVRFLDOJURXSVKRXOGEHUHDG
LQDQHYROXWLRQDU\PDQQHURSHQWRWKHGLYHUVHDQGFKDQJLQJQDWXUHRIJURXSVLQYDULRXVVRFLHWLHV
DQGHYROYLQJLQWHUQDWLRQDOKXPDQULJKWVQRUPV´

'XULQJ WKH SDVW WKUHH \HDUV WKH DGMXGLFDWLRQ RI DV\OXP DSSOLFDWLRQV KDV EHFRPH
LQFUHDVLQJO\ SROLWLFL]HG ZLWK DWWRUQH\V JHQHUDO LVVXLQJ GHFLVLRQV WKDW DSSHDU GHVLJQHG WR OLPLW
DV\OXP HOLJLELOLW\ IRU DV\OXP VHHNHUV IURP &HQWUDO $PHULFD 7KH DWWRUQH\ JHQHUDO KDV
ZHDSRQL]HGWKHVHOIFHUWLILFDWLRQSURFHVVLVVXLQJQLQHSUHFHGHQWLDOGHFLVLRQVLQWKHSDVWWKUHH
\HDUVWKDWKDYHFRQVWULFWHGHOLJLELOLW\IRUUHOLHIIRUQRQFLWL]HQVDQGWKHUHDUHDQDGGLWLRQDOIRXU
VHOIFHUWLILHGGHFLVLRQVSHQGLQJ%\ZD\RIFRQWUDVWLQWKHHLJKW\HDUVRIWKHSULRUDGPLQLVWUDWLRQ
WKHDWWRUQH\VJHQHUDOLVVXHGRQO\IRXUSUHFHGHQWLDOGHFLVLRQVQRQHRIZKLFKUHVWULFWHGQRQFLWL]HQV¶
HOLJLELOLW\ IRU UHOLHI 'XULQJ WKH SDVW WKUHH \HDUV DSSUR[LPDWHO\  SHUFHQW RI SXEOLVKHG %,$
GHFLVLRQVKDYHIRXQGDJDLQVWUHVSRQGHQWVZKHUHDVSHUFHQWIRXQGDJDLQVWUHVSRQGHQWVLQWKH
SULRUHLJKW\HDUV
6LQFHWKHDV\OXPDGMXGLFDWLRQV\VWHPKDVEHFRPHLQFUHDVLQJO\SROLWLFL]HGZLWKWKH
DGPLQLVWUDWLRQXVLQJWKHDSSHOODWHSURFHVVWRHOLPLQDWHWKHFRJQL]DELOLW\RI36*VWKDWKDGORQJ
EHHQUHFRJQL]HGXQGHUSULRUDJHQF\DQGIHGHUDOFRXUWGHFLVLRQV6SHFLILFDOO\WKHVHGHFLVLRQVKDYH
XQGHUFXW DV\OXP VHHNHUV¶ DELOLW\ WR SXUVXH DV\OXP EDVHG RQ GRPHVWLF YLROHQFH  IDPLO\
PHPEHUVKLS DQG ODQG RZQHUVKLS 7KHVH GHFLVLRQV VHHPHG FDOFXODWHG WR HOLPLQDWH WKH
UHFRJQLWLRQRI36*VWKDWIRUPWKHEDVLVIRUFRPPRQIRUPVRISHUVHFXWLRQWKDWIRUFHDV\OXPVHHNHUV
WR IOHH WKHLU FRXQWULHV WKHUHE\ JUHDWO\ UHGXFLQJ WKH QXPEHU RI DSSOLFDQWV ZKR FDQ TXDOLI\ IRU
DV\OXP7KHSURSRVHGUHJXODWLRQVIXUWKHUVHWIRUWKDODXQGU\OLVWRIFRPPRQIDFWXDOVFHQDULRVWKDW
OHDG&HQWUDO$PHULFDQDQG0H[LFDQDV\OXPVHHNHUVWRIOHHWKHLUFRXQWULHVDQGWKHQDGGVWKHPWR
DOLVWRIGLVTXDOLI\LQJIDFWVWKDWDUHORRVHO\WLHGWRSDUWLFXODUVRFLDOJURXSPHPEHUVKLS&RQWUDU\WR



8QLWHG1DWLRQV+LJK&RPPLVVLRQHURQ5HIXJHHV 81+&5 *XLGHOLQHV2Q,QWHUQDWLRQDO3URWHFWLRQ³0HPEHUVKLS
RID SDUWLFXODUVRFLDO JURXS´ZLWKLQWKHFRQWH[WRI $UWLFOH $  RIWKH&RQYHQWLRQDQGRULWV3URWRFRO
UHODWLQJ
WR
WKH
6WDWXV
RI
5HIXJHHV
0D\

 
KWWSVZZZXQKFURUJHQ
XVSXEOLFDWLRQVOHJDOGGHGDJXLGHOLQHVLQWHUQDWLRQDOSURWHFWLRQPHPEHUVKLSSDUWLFXODUVRFLDOJURXSKWPO

$OWKRXJKLWZDVQRWQHFHVVDU\WRWKHRXWFRPHRIWKHGHFLVLRQLQ0DWWHURI$%WKHDWWRUQH\JHQHUDORSLQHGWKDW
³>J@HQHUDOO\ FODLPV E\ DOLHQV SHUWDLQLQJ WR GRPHVWLF YLROHQFH RU JDQJ YLROHQFH SHUSHWUDWHG E\ QRQJRYHUQPHQWDO
DFWRUVZLOOQRWTXDOLI\IRUDV\OXP´0DWWHURI$%, 1'HF $* 

 6HH 6RXWKHUQ 3RYHUW\ /DZ &HQWHU DQG ,QQRYDWLRQ /DZ /DE 7KH $WWRUQH\ *HQHUDO V -XGJHV +RZ 7KH 86
,PPLJUDWLRQ
&RXUWV
%HFDPH
$
'HSRUWDWLRQ
7RRO
DW

-XQH
 
KWWSVZZZVSOFHQWHURUJVLWHVGHIDXOWILOHVFRPBSROLF\UHSRUWBWKHBDWWRUQH\BJHQHUDOVBMXGJHVBILQDOSGI >KHUHLQDIWHU
³63/&$WWRUQH\*HQHUDO¶V-XGJHV´@

'2-$*%,$'HFLVLRQV/LVWLQJKWWSVZZZMXVWLFHJRYHRLUDJELDGHFLVLRQV7KHFDVHRXWFRPHDQDO\VLVFLWHG
LQWKHWH[WLVEDVHGRQDQDO\VLVRISUHFHGHQWLDOGHFLVLRQVRYHUWKHSDVW\HDUVSHUIRUPHGLQWHUQDOO\E\&/,1,&

,G

,G

7KHDWWRUQH\JHQHUDODSSHDUVWRKDYHWDNHQDSDJHIURPIRUPHUDWWRUQH\JHQHUDO$OEHUWR*RQ]DOH]¶VODZUHYLHZ
DUWLFOH$OEHUWR5*RQ]DOH]DQG3DWULFN*OHQ$GYDQFLQJ([HFXWLYH%UDQFK,PPLJUDWLRQ3ROLF\7KURXJKWKH$WWRUQH\
*HQHUDO¶V5HYLHZ$XWKRULW\,RZD/DZ5HYLHZ  WRXVHDQDSSHOODWHSURFHVVWRLPSOHPHQWSROLWLFDO
SROLF\ JRDOV ³$WWRUQH\ *HQHUDO UHIHUUDO DQG UHYLHZ    FRXOG SOD\ DQ HIILFDFLRXV UROH LQ WKH H[HFXWLYH EUDQFK¶V
GHYHORSPHQWDQGLPSOHPHQWDWLRQRILWVLPPLJUDWLRQSROLF\´ 

0DWWHURI$%, 1'HF $* 

0DWWHURI/($, 1'HF $* 

0DWWHURI(5$/, 1'HF %,$ 
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LWV VWDWHG SXUSRVH WKH SURSRVHG UXOH GRHV QRW SURYLGH FODULW\ WR H[LVWLQJ GHILQLWLRQV EXW UDWKHU
YLUWXDOO\HOLPLQDWHVSDUWLFXODUVRFLDOJURXSDVDEDVLVIRUDV\OXP

 7KHJRYHUQPHQW6KRXOG$GRSWWKH$FRVWD6WDQGDUGIRU$QDO\]LQJ36*V
)RUWKHILUVWWLPHWKHSURSRVHGUXOHZRXOG FRGLI\WKHUHVWULFWLYHGHILQLWLRQRISDUWLFXODU
VRFLDOJURXSDQQRXQFHGLQ0DWWHURI0(9*²WKDWLVDQDSSOLFDQWPXVWVKRZWKDWWKH36*LV
LPPXWDEOH GHILQHG ZLWK SDUWLFXODULW\ DQG VRFLDOO\ GLVWLQFW 7KH 0(9* GHILQLWLRQ LV
FRQIXVLQJDWEHVWDQGLQPDQ\LQVWDQFHVKDVOHGWRDSSOLFDQWVZLWKYLDEOHFODLPVEHLQJGHQLHG
7KH&RXUWRI$SSHDOV IRUWKH6HYHQWK &LUFXLWKDVVSHFLILFDOO\GHFOLQHGWR GHIHUWR 0(9*¶V
WKUHHSURQJ36*WHVW,IWKH'HSDUWPHQWVJRIRUZDUGLQFRGLI\LQJWKH36*GHILQLWLRQWKH\VKRXOG
XVHWKHGHILQLWLRQLQ0DWWHURI$FRVWD,QWKDWODQGPDUNGHFLVLRQWKH%,$KHOGWKDW36*VKRXOGEH
LQWHUSUHWHGFRQVLVWHQWO\ZLWKWKHRWKHUIRXUSURWHFWHGFKDUDFWHULVWLFVODLGRXWLQWKH,1$VWDWLQJ
WKDW ³>H@DFK RI WKHVH JURXQGV GHVFULEHV SHUVHFXWLRQ DLPHG DW DQ LPPXWDEOH FKDUDFWHULVWLF D
FKDUDFWHULVWLFWKDWHLWKHULVEH\RQGWKHSRZHURIDQLQGLYLGXDOWRFKDQJHRULVVRIXQGDPHQWDOWR
LQGLYLGXDOLGHQWLW\RUFRQVFLHQFHWKDWLWRXJKWQRWEHUHTXLUHGWREHFKDQJHG´

1RWDEO\LQOD\LQJRXWWKHILUVWSURQJRIWKH36*VWDQGDUGWKHSURSRVHGUXOHVKRUWHQVWKH
DFFHSWHG GHILQLWLRQ WKDW ZDV ODLG RXW LQ $FRVWD WR VWDWH PHUHO\ WKDW WKH JURXS LV ³EDVHG RQ DQ
LPPXWDEOH RU IXQGDPHQWDO FKDUDFWHULVWLF´ $W D PLQLPXP WKH UXOH VKRXOG VSHFLI\ WKDW WKLV
VKRUWKDQGDOVRLQFOXGHVDFKDUDFWHULVWLFWKDW³LVVRIXQGDPHQWDOWRLQGLYLGXDOLGHQWLW\RUFRQVFLHQFH
WKDWLWRXJKWQRWEHUHTXLUHGWREHFKDQJHG´&/,1,&VXJJHVWVWKDWWKLVODQJXDJHFRQVWLWXWHWKH
HQWLUHW\RIWKH36*GHILQLWLRQEHFDXVHWKHUHTXLUHPHQWWRSURYHSDUWLFXODULW\DQGVRFLDOGLVWLQFWLRQ
LVFRQIXVLQJDQGSODFHVDQXQIDLUDQGRIWHQLPSRVVLEOHHYLGHQWLDU\EXUGHQRQDV\OXPDSSOLFDQWV

 7KH3URSRVHG5XOH0LVFRQVWUXHVWKH&RQFHSWRI3DUWLFXODU6RFLDO*URXS

:KHQWKHDWWRUQH\JHQHUDOLVVXHGWKHVHOIFHUWLILFDWLRQLQ0DWWHURI$%WKHTXHVWLRQKH
SUHVHQWHGIRUDPLFXVEULHILQJZDV³:KHWKHUDQGXQGHUZKDW FLUFXPVWDQFHVEHLQJDYLFWLPRI
SULYDWH FULPLQDO DFWLYLW\ FRQVWLWXWHV D FRJQL]DEOH µSDUWLFXODU VRFLDO JURXS¶ IRU SXUSRVHV RI DQ
DSSOLFDWLRQ IRU DV\OXP RU ZLWKKROGLQJ RI UHPRYDO´ 7KH FRQVWUXFWLRQ RI WKLV TXHVWLRQ GLG QRW



0DWWHURI0(9*, 1'HF %,$ 

6HH/DXUHQ&KHUQH\5HWXUQWR$FRVWD+RZ,QUH$%([HPSOLILHVWKH1HHGWR$EROLVKWKH³6RFLDOO\'LVWLQFW´
DQG ³3DUWLFXODULW\´ 5HTXLUHPHQWV IRU D 3DUWLFXODU 6RFLDO *URXS  /$:  ,1(4  6XPPHU  
KWWSVVFKRODUVKLSODZXPQHGXFJLYLHZFRQWHQWFJL"DUWLFOH  FRQWH[W ODZLQHT

 6HH HJ :*$ Y 6HVVLRQV  )G    Q WK &LU   DQG KDV LQVWHDG SXEOLVKHG GHFLVLRQV
DQDO\]LQJ36*VZLWKRXWUHTXLULQJWKHJURXSVWRVDWLVI\WKHVHDGGLWLRQDOIDFWRUV6HHHJ6DOJDGR*XWLHUUH]Y/\QFK
)G WK&LU /R]DQR=XQLJDY/\QFK)G WK&LU  ³7KLVFLUFXLWGHILQHVVRFLDO
JURXSDVDJURXSµZKRVHPHPEHUVKLSLVGHILQHGE\DFKDUDFWHULVWLFWKDWLVHLWKHULPPXWDEOHRULVVRIXQGDPHQWDOWR
LQGLYLGXDOLGHQWLW\RUFRQVFLHQFHWKDWDSHUVRQRXJKWQRWEHUHTXLUHGWRFKDQJH¶´ 

0DWWHURI$FRVWD, 1'HF %,$ 

6HH3URSRVHG&)5 F &)5 F 

)RUH[DPSOHDQDV\OXPVHHNHUFRXOGGLYRUFHDVSRXVHRUUHQRXQFHDUHOLJLRQEXWVKRXOGQRWEHUHTXLUHGWRGRVR
EHFDXVHGRLQJVRZRXOGFRQIOLFWZLWKWKHLULQGLYLGXDOLGHQWLI\RUFRQVFLHQFH

 ,Q 0DWWHU RI $% WKH DWWRUQH\ JHQHUDO RSLQHV DW OHQJWK DERXW JURXSV WKDW DUH QRW VRFLDOO\ GLVWLQFW EXW WKH RQO\
H[DPSOHKHJLYHVRIDJURXSWKDWFRXOGPHHWWKHGHILQLWLRQLVDWULEHRUDFODQ0DWWHURI$%, 1'HFDW2I
FRXUVHDWULEHRUFODQFRXOGSRWHQWLDOO\TXDOLI\XQGHUUDFHDVDSURWHFWHGFKDUDFWHULVWLF

0DWWHURI$%, 1'HF $* 
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PDNHVHQVHWRDV\OXPDWWRUQH\VVLQFHWKHTXHVWLRQRIZKDWFRQVWLWXWHVDSURWHFWHGFKDUDFWHULVWLFLV
GLVWLQFW IURP WKH TXHVWLRQ RI SHUVHFXWLRQ ZKLFK LV WKH OHYHO RI KDUP EDVHG RQ WKH SURWHFWHG
FKDUDFWHULVWLF ,Q IDFW '+6 WKH DJHQF\ FKDUJHG ZLWK HQIRUFLQJ LPPLJUDWLRQ ODZ ZDV DOVR
VXIILFLHQWO\FRQIXVHGWRPDNHDPRWLRQWRWKHDWWRUQH\JHQHUDOVHHNLQJFODULILFDWLRQRIWKHTXHVWLRQ
WKDWPRWLRQZDVGHQLHG

7KHVHSURSRVHGUXOHVVLPLODUO\LQVHUWOHJDOLVVXHVXQUHODWHGWRWKHFRJQL]DELOLW\RISDUWLFXODU
VRFLDOJURXSLQWRWKHQHZUHJXODWRU\GHILQLWLRQRI36*$QDO\]LQJ HDFKHOHPHQW RIDQ DV\OXP
FODLPWRGHWHUPLQHHOLJLELOLW\LVDOUHDG\H[WUHPHO\FRPSOH[SDUWLFXODUO\DVDV\OXPKDVEHHQLQD
QHDUFRQVWDQWVWDWHRIIOX[VLQFHWKLVDGPLQLVWUDWLRQFDPHLQWRRIILFH%\DGGLQJXQUHODWHGLVVXHV
WRWKH36*FRJQL]DELOLW\DQDO\VLVDV\OXPVHHNHUVWKHLUFRXQVHODQGDGMXGLFDWRUVDUHJRLQJWRIDFH
LQFUHDVLQJFRQIXVLRQLQVHSDUDWHO\DQDO\]LQJHDFKHOHPHQWRIWKHDV\OXPFODLPDVWKHUHJXODWLRQV
ZRXOG UHTXLUH DQDO\VLV RI LVVXHV XQUHODWHG WR WKH FRQFHSWV RI 36* LQ DGMXGLFDWLQJ 36*EDVHG
DV\OXPFODLPV

)RUH[DPSOHWKHQHZUXOHZRXOGGHQ\FODLPVZKHUHWKH36*LVEDVHGRQ³SUHVHQFHLQD
FRXQWU\ZLWKJHQHUDOL]HGYLROHQFHRUDKLJKFULPHUDWH´7KLVODQJXDJHLVQRWQHFHVVDU\LQWKDWLW
ZRXOGSUREDEO\EHGLIILFXOWLIQRWLPSRVVLEOHWRPHHWWKHWKUHHSURQJ0(9*WHVWZLWKD36*
WKDWLV GHILQHGLQ WKLV ZD\ ,QVWHDGODQJXDJHOLNHWKLV ZKLFKLV QRWGLUHFWO\ UHODWHGWR WKH 36*
GHILQLWLRQDWLVVXHEXWLVUHVWULFWLYHLQQDWXUHLVOLNHO\WROHDGDGMXGLFDWRUVWRGHQ\DV\OXPEDVHG
RQWKHIDFWWKDWDQDSSOLFDQWFRPHVIURPDFRXQWU\ZLWKDKLJKFULPHUDWHHYHQLIWKDWDSSOLFDQW
DUWLFXODWHVD36*WKDWLVQRWUHODWHGWRWKHFULPHUDWH

/LNHZLVHWKHSURSRVHG UXOHZRXOGOLPLW 36*VEDVHGRQERWK ³LQWHUSHUVRQDO GLVSXWHVRI
ZKLFKJRYHUQPHQWDODXWKRULWLHVZHUHXQDZDUHRUXQLQYROYHG´DQG³SULYDWHFULPLQDODFWVRIZKLFK
JRYHUQPHQWDODXWKRULWLHVZHUHXQDZDUHRUXQLQYROYHG´$JDLQLWLVGLIILFXOWWRLPDJLQHD36*
WKDWLVIUDPHGLQWKLVZD\EHLQJIRXQGFRJQL]DEOHEXWE\OD\LQJRXWWKLVIDFWSDWWHUQDVDOLPLWLQJ
FRQFHSWLWLVOLNHO\WKDWDGMXGLFDWRUVZRXOGLPSRUWWKLVFRQFHSWLQWRLWVSHUVHFXWLRQDQDO\VLVDQG
GHQ\DV\OXPEDVHGRQWKLVODQJXDJHHYHQWKRXJKWKHUHJXODWLRQVSHFLILHVWKDWWKLVODQJXDJHDSSOLHV
LQWKHFRQWH[WRIDQDO\]LQJD36*

8QGHU WKH UXOH WKH DJHQFLHV ZRXOG DOVR JHQHUDOO\ QRW ILQG D FRJQL]DEOH 36* EDVHG RQ
³VWDWXVDVDQDOLHQUHWXUQLQJIURPWKH8QLWHG6WDWHV´+RZHYHUWKHUHDUHFLUFXPVWDQFHVZKHUH
:HVWHUQL]HG,UDTLFLWL]HQVKDYHIDFHGSHUVHFXWLRQDQGSRWHQWLDOWRUWXUHEDVHGRQWKHLUSHUFHLYHG
WLHVWRWKH8QLWHG6WDWHV(DFKDV\OXPDSSOLFDWLRQDQGHDFKSURSRVHG36*VKRXOGEHHYDOXDWHGRQ
DFDVHE\FDVHEDVLVDQGQRWVXEMHFWWRJHQHUDOUXOHVOLNHWKRVHODLGRXWLQWKHSURSRVHGUXOHWKDW
ZRXOGUHVXOWLQEODQNHWGHQLDOV

7KHSULPDU\DUWLFXODWHGUHDVRQIRUDGGLQJWKLVODXQGU\OLVWRI36*VWKDWZRXOGJHQHUDOO\EH
GHQLHG ZKLOH GLVLQJHQXRXVO\ PHQWLRQLQJ WKH QRWLRQ WKDW HDFK FODLP PXVW EH LQGHSHQGHQWO\
HYDOXDWHG LV WKDW WKH QHZ UXOH ³ZLOO UHGXFH WKH DPRXQW RI WLPH WKH DGMXGLFDWRUV PXVW VSHQG



0DWWHURI$%, 1'HF $* 

6HH3URSRVHG&)5 F &)5 F 
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HYDOXDWLQJVXFKFODLPV´6WDWHGPRUHEOXQWO\WKHSXUSRVHRIWKHSURSRVHGUXOHLVWRDOORZ,-VWR
GHQ\FODLPVE\FRQVXOWLQJWKLVODXQGU\OLVWUDWKHUWKDQSHUIRUPLQJWKHFDVHE\FDVHDQDO\VLVWKDW
WKH\DUHUHTXLUHGWRSHUIRUPXQGHUWKHODZ

 7KH3URSRVHG5XOH:RXOG'HQ\'XH3URFHVV5LJKWVE\)RUFLQJ$V\OXP6HHNHUVWR
$UWLFXODWH(YHU\36*%HIRUHWKH,-

2QH RI WKH PRVW XQIDLU DVSHFWV RI WKLV SURSRVHG UXOH LV LWV UHTXLUHPHQW WKDW DQ DV\OXP
VHHNHUVWDWHZLWKH[DFWQHVVHYHU\36*EHIRUHWKHLPPLJUDWLRQMXGJHDQGWKDW

$IDLOXUHWRGHILQHRUSURYLGHDEDVLVIRUGHILQLQJDIRUPXODWLRQRIDSDUWLFXODU
VRFLDO JURXS EHIRUH DQ LPPLJUDWLRQ MXGJH VKDOO ZDLYH DQ\ VXFK FODLP IRU DOO
SXUSRVHVXQGHUWKH$FWLQFOXGLQJRQDSSHDODQGDQ\ZDLYHGFODLPRQWKLVEDVLV
VKDOOQRWVHUYHDVWKHEDVLVIRUDQ\PRWLRQWRUHRSHQRUUHFRQVLGHUIRUDQ\UHDVRQ
LQFOXGLQJDFODLPRILQHIIHFWLYHDVVLVWDQFHRIFRXQVHO

7KLVVHFWLRQRIWKHSURSRVHGUXOHDSSHDUVWRFRGLI\WKH%,$GHFLVLRQ0DWWHURI:<&
EXW WDNHV WKRVH UHVWULFWLRQV HYHQ IXUWKHU ,Q 0DWWHU RI :<& WKH %,$ KHOG WKDW EHFDXVH WKH
DQDO\VLVRID36*LVDPL[HGTXHVWLRQRIIDFWDQGODZWKHDSSOLFDQWFDQQRWDUWLFXODWHDQHZ36*
RQDSSHDOWKDWZDVQRWUDLVHGEHIRUHWKH,-

)LUVW&/,1,&VWURQJO\EHOLHYHVWKDW0DWWHURI:<&ZDVZURQJO\GHFLGHG&/,1,&KDV
JUDYH FRQFHUQV DERXW IRUFLQJ DQ DV\OXP VHHNHU WR DFFXUDWHO\ DUWLFXODWH D 36* EHIRUH WKH ,- RU
IRUHYHUEHEDUUHGIURPRIIHULQJDGLIIHUHQWIRUPXODWLRQRIWKH36*$SSO\LQJIRUDV\OXPLVQRWD
ZRUGJDPHDV\OXPVHHNHUV¶OLYHVDUHRQWKHOLQHZLWKHYHU\DSSOLFDWLRQWKDWDQDGMXGLFDWRUGHFLGHV
7KH 1350 LWVHOI DFNQRZOHGJHV WKDW WKH ³GHILQLWLRQ RI µSDUWLFXODU VRFLDO JURXS¶ KDV EHHQ WKH
VXEMHFWRIFRQVLGHUDEOHOLWLJDWLRQDQGLVDSURGXFWRIHYROYLQJFDVHODZ´:LWKWKHHYHUFKDQJLQJ
ODQGVFDSHRIZKDWWKHDWWRUQH\JHQHUDO%,$DQGIHGHUDOFLUFXLWFRXUWVILQGWREHFRJQL]DEOH36*V
IRUFLQJDV\OXPVHHNHUVWRDUWLFXODWHD36*DWWKHLUKHDULQJZLWKQRULJKWWRHYHUVHHNWRUHRSHQ
EDVHGRQFKDQJHVLQWKHODZGHSULYHVWKHPRIWKHULJKWWRGXHSURFHVV

6HFRQG WKH SURSRVHG UHJXODWLRQV JR D VWHS EH\RQG 0DWWHU RI :<& ZKLFK DW OHDVW
LQFOXGHGVRPHVDIHJXDUGVIRUDV\OXPVHHNHUV,Q0DWWHURI:<&WKH%,$VSHFLILHGWKDW³,IDQ
DSSOLFDQW LV QRW FOHDUDVWR WKHH[DFWGHOLQHDWLRQRIWKHSURSRVHGVRFLDOJURXSWKH ,PPLJUDWLRQ
-XGJHVKRXOGVHHN FODULILFDWLRQDVZDV GRQHLQ WKLV FDVH´ 7KHSURSRVHG UXOHKDV QRVLPLODU
UHTXLUHPHQWWKDW,-VHQVXUHWKDWWKH36*LVFODULILHGIRUWKHUHFRUG,QVWHDGWKHSURSRVHGUXOHZRXOG
DOORZ,-VWRSUHWHUPLWDV\OXPDSSOLFDWLRQVZLWKRXWHYHQKROGLQJDQHYLGHQWLDU\KHDULQJDQGWKXV
QRWHYHUJLYLQJDV\OXPVHHNHUVDQRSSRUWXQLW\WRFODULI\WKHLUSURSRVHG36*V




6HH)HG5

6HH3URSRVHG&)5 F &)5 F 

0DWWHURI:<& +2%, 1'HF %,$ 

,GDW

)HG5
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&/,1,& LV HVSHFLDOO\ FRQFHUQHG DERXW WKH LPSDFW WKLV UHTXLUHPHQW ZRXOG KDYH RQ
XQUHSUHVHQWHG DV\OXP VHHNHUV HVSHFLDOO\ WKRVH VXEMHFWHG WR 033 ([SHULHQFHG LPPLJUDWLRQ
DWWRUQH\VVWUXJJOHWRNHHSXSZLWKWKHHYHUFKDQJLQJUXOHVRQ36*FRJQL]DELOLW\DQGFRQVLGHUKRZ
WREHVWFUDIWDFRJQL]DEOH36*2IWHQDWWRUQH\VKLUHH[SHUWZLWQHVVHVDQGZRUNZLWKWKHH[SHUWWR
IXOO\XQGHUVWDQGFRQGLWLRQVLQWKHFRXQWU\DQGVRFLHW\LQTXHVWLRQWRDUWLFXODWHDQDFFXUDWH36*
7KLVW\SHRISUHSDUDWLRQLVFRPSOHWHO\RXWRIUHDFKIRUSURVHUHVSRQGHQWVZKRUHO\RQ,-VWRDVVLVW
LQGHYHORSLQJWKHUHFRUG

$V\OXPVHHNHUVRIWHQKDYHWRQDYLJDWHWKLVFRPSOH[ZHERIUXOHVDQGHYLGHQWLDU\EXUGHQV
ZLWKRXWFRXQVHO$VWKHRYHUDOOQXPEHURIFDVHVKDVJURZQWKHQXPEHURIDV\OXPVHHNHUVXQDEOH
WRVHFXUHOHJDOUHSUHVHQWDWLRQKDVDOVRJURZQ%\0DUFKSHUFHQWRIDV\OXPVHHNHUVZKR
KDG D PHULWV KHDULQJ RQ WKHLU DSSOLFDWLRQV IRU DV\OXP ODFNHG OHJDO UHSUHVHQWDWLRQ GXULQJ WKHLU
LPPLJUDWLRQ FRXUW SURFHHGLQJV 7KRVH VXEMHFWHG WR 033 DUH UHSUHVHQWHG LQ IHZHU WKDQ 
SHUFHQWRIWKHFDVHVLQZKLFKDPHULWVKHDULQJZDVKHOGDQGLQIHZHUWKDQSHUFHQWRIFDVHV
RYHUDOO:LWKRXWDQLQFUHDVHLQWKHLPPLJUDWLRQEDU¶VFDSDFLW\WKHQXPEHURISURVHDSSOLFDQWV
ZRXOGFRQWLQXHWRLQFUHDVH

7KHDV\OXPSURFHVVLVDOUHDG\VXIILFLHQWO\FRPSOH[WRUHQGHUWKHSURFHVVLPSHQHWUDEOHIRU
XQUHSUHVHQWHGDSSOLFDQWVPDQ\RIZKRPVSHDNOLWWOH(QJOLVKDQGKDYHQROHJDOWUDLQLQJ$VDUHVXOW
RIWKHVHFKDOOHQJHVUHVSRQGHQWVZLWKFRXQVHOZHUH³WHQDQGDKDOIWLPHVPRUHOLNHO\WRVXFFHHG´
LQWKHLUFDVHZKHQFRPSDUHGWRSURVHOLWLJDQWV$GGLQJWKHREVWDFOHVSRVHGE\WKHVHSURSRVHG
UHJXODWLRQVWRWKHDOUHDG\RIWHQLQVXUPRXQWDEOHEDUULHUVIDFHGE\SURVHUHVSRQGHQWVZRXOGOLNHO\
OHDGWRPDQ\LIQRWPRVW36*EDVHGDV\OXPFODLPVILOHGE\SURVHUHVSRQGHQWVEHLQJGHQLHG

0DNLQJPDWWHUVHYHQZRUVHWKHSURSRVHGUXOHZRXOGIRUHYHUSXQLVKDV\OXPVHHNHUVZKR
ZHUHWKHYLFWLPVRILQHIIHFWLYHDVVLVWDQFHRIFRXQVHOH[SOLFLWO\VWDWLQJ³DQ\ZDLYHGFODLPRQWKLV
EDVLVVKDOOQRWVHUYHDVWKHEDVLVIRUDQ\PRWLRQWRUHRSHQRUUHFRQVLGHUIRUDQ\UHDVRQLQFOXGLQJ



6HH-DFLQWRY,16)G WK&LU  )LQGLQJDV\OXPDGMXGLFDWRUVKDYHDGXW\WRGHYHORSWKHUHFRUG 

 6HH )DFW 6KHHW -XQH  +XPDQ 5LJKWV )LUVW DW 
-XQH   
KWWSVZZZKXPDQULJKWVILUVWRUJVLWHVGHIDXOWILOHV$GPLQLVWUDWLRQ'LVPDQWOLQJ86$V\OXP6\VWHPSGI >KHUHLQDIWHU
³+5))DFW6KHHW´@,WLVOLNHO\WKDWPDQ\ERQDILGHDV\OXPVHHNHUVZLWKRXWUHSUHVHQWDWLRQJDYHXSRQWKHLUFODLPV
EHIRUHUHDFKLQJDPHULWVKHDULQJ,WLVYHU\GLIILFXOWIRUXQUHSUHVHQWHGDV\OXPVHHNHUVWRFRPSOHWHDQDSSOLFDWLRQIRU
DV\OXPLQ(QJOLVKDQGXQUHSUHVHQWHGDV\OXPVHHNHUVDUHOHVVOLNHO\WRXQGHUVWDQGKRZWRILQGRXWZKHQDQGZKHUH
WKHLULPPLJUDWLRQFRXUWKHDULQJVDUHVFKHGXOHG6HH$6$3 &/,1,&'HQLHGD'D\LQ&RXUW7KH*RYHUQPHQW¶V
8VH RI ,Q $EVHQWLD 5HPRYDO 2UGHUV $JDLQVW )DPLOLHV 6HHNLQJ $V\OXP DW  8SGDWHG  
KWWSVFOLQLFOHJDORUJUHVRXUFHVUHPRYDOSURFHHGLQJVGHQLHGGD\FRXUWJRYHUQPHQWVXVHDEVHQWLDUHPRYDORUGHUV
DJDLQVW )LQGLQJ D FOHDU FRUUHODWLRQ EHWZHHQ ODFN RI UHSUHVHQWDWLRQ DQG LQ DEVHQWLD UHPRYDO RUGHUV  5HDVRQV
XQUHSUHVHQWHGIDPLOLHVGLGQRWDWWHQGKHDULQJVLQFOXGHG³UHFHLYHGQRQRWLFHIRUWKHLUKHDULQJ V UHFHLYHGLQFRUUHFW
KHDULQJGDWHV IURPWKH LPPLJUDWLRQFRXUWHUURQHRXVO\EHOLHYHG WKH\FRXOGRQO\DWWHQGWKHKHDULQJ ZLWKDODZ\HU
KHVLWDWHGWRDWWHQGGXHWRQHZVUHJDUGLQJLPPLJUDWLRQUDLGVFRQIXVHGWKHLULPPLJUDWLRQFRXUWKHDULQJZLWKWKHLU,&(
FKHFNLQRUIDFHGRWKHUREVWDFOHVLQFOXGLQJPHGLFDODQGWUDQVSRUWDWLRQLVVXHV´,GDW

$FFHVVLQJFRXQVHOLVHYHQPRUHGLIILFXOWJLYHQQHZUHJXODWLRQVDWWKHERUGHUIRUFLQJDV\OXPVHHNHUVWRUHPDLQLQ
0H[LFRDZDLWLQJKHDULQJVRUJRWKURXJKH[SHGLWHGSURFHHGLQJVLQERUGHUWHQWFRXUWV $VRI0DUFKRQO\
SHUFHQWRIUHVSRQGHQWVVXEMHFWWRWKH0LJUDQW3URWHFWLRQ3URWRFROVZHUHUHSUHVHQWHG+5))DFW6KHHWVXSUDQRWH
DW

75$&'HWDLOVRQ033 5HPDLQLQ0H[LFR 'HSRUWDWLRQ3URFHHGLQJV
KWWSVWUDFV\UHGXSKSWRROVLPPLJUDWLRQPSS2QO\RXWRIDV\OXPVHHNHUVVXEMHFWWR033ZHUH
UHSUHVHQWHG

6HH(DJO\³$FFHVVWR&RXQVHO´VXSUDQRWHDW 
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D FODLP RI LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO´ 7KH JRYHUQPHQW FDQQRW ZULWH D ZDLYHU RI GXH
SURFHVVULJKWVLQWRLWVUHJXODWLRQV7KHULJKWWRHIIHFWLYHDVVLVWDQFHRIFRXQVHOLQLPPLJUDWLRQ
SURFHHGLQJV VWHPV IURP WKH )LIWK $PHQGPHQW¶V JXDUDQWHH RI GXH SURFHVV  7KH %,$ KDV
UHFRJQL]HGWKDWLQHIIHFWLYHDVVLVWDQFHRIFRXQVHOFDQYLRODWHDQRQFLWL]HQ¶VFRQVWLWXWLRQDOULJKWWR
GXHSURFHVV

7KH JRYHUQPHQW VKRXOG UHPRYH WKLV HJUHJLRXV SURYLVLRQ IURP WKH SURSRVHG UXOH (YHQ
WKRVHQRQFLWL]HQVZKRDUHIRUWXQDWHHQRXJKWRILQGDQDWWRUQH\ZKRSUDFWLFHVLQWKHLUJHRJUDSKLF
UHJLRQDQGKDYHWKHDELOLW\WRSD\IRUFRXQVHOXQGHUDUHJLPHWKDWKDVLQWHQWLRQDOO\VHWXSEDUULHUV
WRDV\OXPVHHNHUVREWDLQLQJHPSOR\PHQWDXWKRUL]DWLRQWKHUHLVDQXQIRUWXQDWHSRVVLELOLW\WKDW
WKDWFRXQVHOPD\SURYLGHLQHIIHFWLYHDVVLVWDQFH,QRQHVWXG\WKDWVXUYH\HG1HZ<RUNLPPLJUDWLRQ
MXGJHV WKH\ FRQFOXGHG WKDW  SHUFHQW RI FRXQVHO SHUIRUPHG LQDGHTXDWHO\ RU JURVVO\
LQDGHTXDWHO\,QDGGLWLRQWRWKHSUREOHPRILQDGHTXDWHFRXQVHOPDQ\QRQFLWL]HQVDUHGHIUDXGHG
E\LPPLJUDWLRQFRQVXOWDQWVRU³QRWDULRV´ZKRKDYHQRVSHFLDOL]HGWUDLQLQJLQLPPLJUDWLRQODZDQG
DUHQRWDXWKRUL]HGWRSUDFWLFHODZ/HDYLQJQRQFLWL]HQVZLWKQRRSWLRQWRPRYHWRUHRSHQRU
UHFRQVLGHUSURFHHGLQJVYLRODWHVWKHVWDWXWRU\ULJKWWRFRXQVHODQGWKHFRQVWLWXWLRQDOULJKWWRGXH
SURFHVV

)LQDOO\WKLVVHFWLRQRIWKHUXOHPDNHVQRH[FHSWLRQVIRUDV\OXPVHHNHUVZKRDUHPLQRUV
PHQWDOO\ LOO RU RWKHUZLVH ODFNLQJ FRPSHWHQF\ -XVW DV LW LV PDQLIHVWO\ XQIDLU WR SUHYHQW DQ
LQGLYLGXDO ZKR ZDV XQUHSUHVHQWHG RU LQHIIHFWLYHO\ UHSUHVHQWHG IURP UDLVLQJ QHZ 36*V LQ WKH
IXWXUH WKH UHJXODWLRQV VKRXOG QRW IRUHYHU KROG WKRVH ZKR ODFN FRPSHWHQF\ WR WKH 36*V WKH\
DUWLFXODWHGEHIRUHWKH,-+ROGLQJUHVSRQGHQWVZLWKPHQWDOLOOQHVVWRDOHJDOVWDQGDUGWKDWPDQ\
H[SHULHQFHGDWWRUQH\VDUHXQDEOHWRPHHWZRXOGYLRODWHWKHLUULJKWVXQGHUWKH5HKDELOLWDWLRQ$FW



3URSRVHG&)5 F &)5 F 

³7KH)LIWK$PHQGPHQWJXDUDQWHHVWKDWµ>Q@RSHUVRQVKDOOEHGHSULYHGRIOLIHOLEHUW\RUSURSHUW\¶ZLWKRXWGXH
SURFHVVRIODZ$OLHQV²LQFOXGLQJWKRVHZKRKDYHHQWHUHGRUUHPDLQHGLQWKH8QLWHG6WDWHVLQYLRODWLRQRIIHGHUDO
LPPLJUDWLRQODZ²KDYHEHHQIRXQGWREHHQFRPSDVVHGE\WKH)LIWK$PHQGPHQW¶VXVDJHRIµSHUVRQ¶
DQGUHPRYDOFDQEHVHHQDVLPSOLFDWLQJDQDOLHQ¶VLQWHUHVWLQOLEHUW\7KXVFRXUWVKDYHKLVWRULFDOO\YLHZHGDFFHVVWR
FRXQVHODWRQH¶VRZQH[SHQVHDVUHTXLUHGWRHQVXUH³IXQGDPHQWDOIDLUQHVV´LQIRUPDOUHPRYDOSURFHHGLQJV´.DWH0
0DQXHO&RQJUHVVLRQDO5HVHDUFK6HUYLFH$OLHQV¶5LJKWWR&RXQVHOLQ5HPRYDO
3URFHHGLQJV,Q%ULHIDW 0DU KWWSVIDVRUJVJSFUVKRPHVHF5SGI

6HH0RKDPPHGY*RQ]DOHV)G WK&LU 

6HH0DWWHURI/R]DGD, 1'HF %,$ DQG0DWWHURI&RPSHDQ, 1'HF $*6HH
DOVR&RUUHD5LYHUDY+ROGHU)G WK&LU <L/RQJ<DQJY*RQ]DOHV)G
G&LU 

6HH&)5D6HHDOVR&/,1,&&/,1,&6XEPLWV&RPPHQW2SSRVLQJWKH3URSRVHG(OLPLQDWLRQRIWKH
'D\ 3URFHVVLQJ 5HTXLUHPHQW IRU $V\OXP $SSOLFDQWV¶ ,QLWLDO $SSOLFDWLRQV IRU (PSOR\PHQW $XWKRUL]DWLRQ 1RY 
 
KWWSVFOLQLFOHJDORUJUHVRXUFHVIHGHUDODGPLQLVWUDWLYHDGYRFDF\FOLQLFVXEPLWVFRPPHQWRSSRVLQJ
SURSRVHGHOLPLQDWLRQ

6HH1HZ<RUN,PPLJUDQW5HSUHVHQWDWLRQ6WXG\$FFHVVLQJ-XVWLFH7KH$YDLODELOLW\DQG$GHTXDF\RI&RXQVHOLQ
,PPLJUDWLRQ3URFHHGLQJV'HFKWWSVZZZLOVQ\JRYILOHV$FFHVVLQJ-XVWLFHSGI

6HH'HODQH\6PLWKµ1RWDULRV¶6FDPPLQJ,PPLJUDQWVDW5HFRUG1XPEHUV6$17$ %$5%$5$ ,1'(3(1'(17-XO
KWWSVZZZLQGHSHQGHQWFRPQRWDULRVVFDPPLQJLPPLJUDQWVDWUHFRUGQXPEHUV

6HH,1$ ³,QDQ\UHPRYDOSURFHHGLQJVEHIRUHDQLPPLJUDWLRQMXGJHDQGLQDQ\DSSHDOSURFHHGLQJVEHIRUH
WKH $WWRUQH\ *HQHUDO IURP DQ\ VXFK UHPRYDO SURFHHGLQJV WKH SHUVRQ FRQFHUQHG VKDOO KDYH WKH SULYLOHJH RI EHLQJ
UHSUHVHQWHG DWQRH[SHQVHWRWKH*RYHUQPHQW E\VXFKFRXQVHODXWKRUL]HGWRSUDFWLFHLQVXFKSURFHHGLQJVDVKHVKDOO
FKRRVH´ 

6HH5HKDELOLWDWLRQ$FWVHHDOVR)UDQFR*RQ]DOHVY+ROGHU)6XSSG &'&DO 
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7KLV VHFWLRQ RI WKH SURSRVHG UXOH DSSHDUV GHVLJQHG WR PDNH DV\OXP VHHNHUV ORVH LW VKRXOG EH
ZLWKGUDZQ

& &)5 G &)5 G ²7KH3URSRVHG5XOH:RXOG5HGHILQH3ROLWLFDO
2SLQLRQ&RQWUDYHQLQJ/RQJ(VWDEOLVKHG3ULQFLSOHV

 7KH 3URSRVHG 5XOH¶V 'HILQLWLRQ RI 3ROLWLFDO 2SLQLRQ 9LRODWHV WKH ,1$ %HFDXVH
&RQJUHVV¶V,QWHQWLQ3DVVLQJWKH5HIXJHH$FW:DVWR(QFRPSDVVD%URDG&RQFHSWLRQ
RIWKH3ROLWLFDO2SLQLRQ*URXQG

 7KH SURSRVHG UXOH ZRXOG VHYHUHO\ OLPLW WKH GHILQLWLRQ RI SROLWLFDO RSLQLRQ ZKLFK
FRQWUDYHQHV&RQJUHVV¶VFOHDULQWHQWZKHQSDVVLQJWKH5HIXJHH$FW7KHVWDWXWRU\GHILQLWLRQRID
UHIXJHHLQWKH5HIXJHH$FWRIFRGLILHGLQWKH,1$DW,1$ D  VKRXOGEHLQWHUSUHWHG
LQOLJKWRI&RQJUHVV¶VSXUSRVHWREULQJWKH86GHILQLWLRQRIDUHIXJHHLQOLQHZLWKRXULQWHUQDWLRQDO
REOLJDWLRQVXQGHUWKH3URWRFRO5HODWLQJWRWKH6WDWXVRI5HIXJHHV:KHQSDVVLQJWKH5HIXJHH
$FWRI&RQJUHVVVRXJKWWRJLYH³VWDWXWRU\PHDQLQJWRRXUQDWLRQDOFRPPLWPHQWWRKXPDQ
ULJKWVDQGKXPDQLWDULDQFRQFHUQV´

 ,QOHJLVODWLQJWKHGHILQLWLRQRIDUHIXJHHDW,1$ D  &RQJUHVVLQWHQGHGWRFRQVWUXH
WKHSROLWLFDORSLQLRQJURXQGEURDGO\LQRUGHUWREHUHVSRQVLYHWRDZLGHUDUUD\RIJHRJUDSKLFDQG
LGHRORJLFDOFKDUDFWHULVWLFVRIUHIXJHHVWKDQXQGHUWKHSUHYLRXVGHILQLWLRQDVZHOODVWRHQVXUHWKH
VWDWXWH¶V IOH[LELOLW\ WR FKDQJLQJ ZRUOG FRQGLWLRQV 7KH +RXVH 5HSRUW IRU WKH 5HIXJHH $FW RI
VWDWHVWKDW

7KH&RPPLWWHHIHHOVWKDWWKHGHILQLWLRQRIµUHIXJHH¶LQSUHVHQWODZZKLFKLVOLPLWHG
WRWKRVHIOHHLQJFRPPXQLVWFRXQWULHVRUWKH0LGGOH(DVWLVFOHDUO\XQUHVSRQVLYHWR
WKH FXUUHQW GLYHUVLW\ RI UHIXJHH SRSXODWLRQV DQG GRHV QRW DGHTXDWHO\ UHIOHFW WKH
8QLWHG 6WDWHV¶ WUDGLWLRQDO KXPDQLWDULDQ FRQFHUQ IRU UHIXJHHV WKURXJKRXW WKH
ZRUOG«>WKHQHZGHILQLWLRQ@ZLOOILQDOO\EULQJ8QLWHG6WDWHVODZLQWRFRQIRUPLW\
ZLWK WKHLQWHUQDWLRQDOO\DFFHSWHGGHILQLWLRQRIWKHWHUP µUHIXJHH¶VHW IRUWKLQ WKH
 8QLWHG 1DWLRQV 5HIXJHH &RQYHQWLRQ DQG 3URWRFRO ZKLFK RXU JRYHUQPHQW
UDWLILHGLQ«7KH&RPPLWWHHEHOLHYHVLWLVHVVHQWLDOWRJLYHWKH8QLWHG6WDWHV
VXIILFLHQW IOH[LELOLW\ WR UHVSRQG WR VLWXDWLRQV LQYROYLQJ SROLWLFDO RU UHOLJLRXV
GLVVLGHQWVDQGGHWDLQHHVWKURXJKRXWWKHZRUOG

,QFRQWUDVWWRWKHSULRUGHILQLWLRQWKHUHIXJHHGHILQLWLRQLQWKH$FW³HOLPLQDWHVWKH
JHRJUDSKLFDODQGLGHRORJLFDOUHVWULFWLRQV>SUHYLRXVO\@DSSOLFDEOH´7KXVWKHSROLWLFDORSLQLRQ
JURXQG VKRXOG EH UHDG LQ OLQH ZLWK &RQJUHVV¶V LQWHQW WR FUHDWH EURDG DQG IOH[LEOH JURXQGV IRU
SURWHFWLRQDSSOLFDEOHWRDYDULHW\RIFRXQWU\VSHFLILFFRQWH[WVDQGFKDQJLQJZRUOGFRQGLWLRQV7KH
H[WUHPHO\QDUURZFRQFHSWLRQRISROLWLFDORSLQLRQLQWKHSURSRVHGUXOHUHFRJQL]LQJRQO\³DQLGHDO



,16Y&DUGR]D)RQVHFD86±  *UDFHY:KLWDNHU)6XSSG± ''&
 

65HS1RWK&RQJG6HVVUHSULQWHGLQ86&&$1

+55HS1RWK&RQJVW6HVV  

,G

65HS1RWK&RQJVW6HVV  
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RU FRQYLFWLRQ LQ IXUWKHUDQFH RI D GLVFUHWH FDXVH UHODWHG WR SROLWLFDO FRQWURO RI D VWDWH RU XQLW
WKHUHRI´GRHVQRWUHIOHFWWKH³KLVWRULFSROLF\RIWKH8QLWHG6WDWHVWRUHVSRQGWRWKHXUJHQWQHHGV
RISHUVRQVVXEMHFWWRSHUVHFXWLRQLQWKHLUKRPHODQGV´

 7KH 6XSUHPH &RXUW KDV LQWHUSUHWHG VWDWXWRU\ DV\OXP WHUPV LQ OLJKW RI WKH 3URWRFRO DQG
8QLWHG 1DWLRQV¶ JXLGDQFH RQ UHIXJHH DGMXGLFDWLRQ $V WKH %,$ LWVHOI KDV QRWHG EHFDXVH RI
&RQJUHVV¶VLQWHQWWRFRPSO\ZLWKLQWHUQDWLRQDOKXPDQLWDULDQREOLJDWLRQVDV\OXPDQGUHIXJHHODZ
VKRXOG EH LQWHUSUHWHG ³WR DIIRUG D JHQHURXV VWDQGDUG IRU SURWHFWLRQ LQ FDVHV RI GRXEW´  7KH
SURSRVHGUXOHFRQIOLFWVZLWKWKH8QLWHG1DWLRQV+LJK&RPPLVVLRQHURQ5HIXJHHV¶ 81+&5 OHJDO
JXLGDQFH RQ UHIXJHH DGMXGLFDWLRQ DXWKRULW\ WKDW WKH 6XSUHPH &RXUW KDV FRQFOXGHG ³SURYLGHV
VLJQLILFDQWJXLGDQFHLQFRQVWUXLQJWKH>UHOHYDQWWUHDWLHV@WRZKLFK&RQJUHVVVRXJKWWRFRQIRUP´
81&+5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQVWDWHWKDW

7KHSROLWLFDORSLQLRQJURXQGLVEURDGHUWKDQDIILOLDWLRQZLWKDSDUWLFXODUSROLWLFDO
PRYHPHQW RU LGHRORJ\ LW FRQFHUQV µDQ\ RSLQLRQ RQ DQ\ PDWWHU LQ ZKLFK WKH
PDFKLQHU\RIWKH6WDWHJRYHUQPHQWVRFLHW\RUSROLF\PD\EHHQJDJHG¶0RUHRYHU
LWFRYHUVERWKWKHKROGLQJRIDQDFWXDOSROLWLFDORSLQLRQDQGLWVH[SUHVVLRQSROLWLFDO
QHXWUDOLW\DVZHOODVFDVHVZKHUHDSROLWLFDORSLQLRQLVLPSXWHGWRWKHDSSOLFDQWHYHQ
LIKHRUVKHGRHVQRWKROGWKDWYLHZ7KHODWWHUFDQDULVHLQFDVHVZKHUHWKH6WDWHRU
DQRQ6WDWHDUPHGJURXSDWWULEXWHVWRWKHLQGLYLGXDODSDUWLFXODUSROLWLFDOYLHZ

)XUWKHUPRUHLQWHUQDWLRQDOODZUHFRJQL]HVWKHYDOLGLW\RIDQWLJDQJSROLWLFDORSLQLRQFODLPV
DVVHHQLQ81+&5*XLGHOLQHV

*DQJUHODWHGUHIXJHHFODLPVPD\DOVREHDQDO\VHGRQWKHEDVLVRIWKHDSSOLFDQW¶V
DFWXDO RU LPSXWHG SROLWLFDO RSLQLRQ YLV YLV JDQJV DQGRU WKH 6WDWH¶V SROLFLHV
WRZDUGVJDQJVRURWKHUVHJPHQWVRIVRFLHW\WKDWWDUJHWJDQJV HJYLJLODQWHJURXSV 
,Q81+&5¶VYLHZWKHQRWLRQRISROLWLFDORSLQLRQQHHGVWREHXQGHUVWRRGLQDEURDG
VHQVH«7KH&RQYHQWLRQJURXQGRISROLWLFDORSLQLRQQHHGVWRUHIOHFWWKHUHDOLW\
RIWKHVSHFLILFJHRJUDSKLFDOKLVWRULFDOSROLWLFDOOHJDOMXGLFLDODQGVRFLRFXOWXUDO
FRQWH[WRIWKHFRXQWU\RIRULJLQ ,QFHUWDLQFRQWH[WVDFWLYLWLHVRIJDQJVRUWRWKH
6WDWH¶VJDQJUHODWHGSROLFLHVPD\EHFRQVLGHUHGDVDPRXQWLQJWRDQRSLQLRQWKDWLV
FULWLFDO RI WKH PHWKRGV DQG SROLFLHV RI WKRVH LQ SRZHU DQG WKXV FRQVWLWXWH D
µSROLWLFDORSLQLRQ¶ZLWKLQWKHPHDQLQJRIWKHUHIXJHHGHILQLWLRQ




3URSRVHG&)5 G &)5 G 

3XE/1R D 6WDW  

,16Y&DUGR]D)RQVHFD86±  

0DWWHURI63, 1'HF %,$ 

&DUGR]D)RQVHFD86DWQ,Q&DUGR]D)RQVHFDWKH&RXUWUHOLHGRQWKH81+&5+DQGERRNWRJXLGH
LWVLQWHUSUHWDWLRQRIWKH5HIXJHH$FW7KH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQUHIHUHQFHGLQWKLVSDUDJUDSK
FRPSOHPHQW WKH 81+&5 +DQGERRN DQG ³SURYLGH OHJDO LQWHUSUHWDWLYH JXLGDQFH IRU JRYHUQPHQWV«FDUU\LQJ RXW
PDQGDWH UHIXJHH VWDWXV GHWHUPLQDWLRQ´ 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R  81 'RF
+&5*,3&RUU  1RY    81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R  81 'RF
+&5*,3 'HF 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R81'RF+&5*,3&RUU 1RY 

81+&5*XLGDQFHRQ5HIXJHH&ODLPV5HODWLQJWR9LFWLPVRI2UJDQL]HG*DQJV 0DUFK 
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$GGLWLRQDOO\81+&5*XLGDQFHRQJHQGHUUHODWHGSHUVHFXWLRQZLWKLQWKHFRQWH[WRIWKH
&RQYHQWLRQDQG3URWRFROUHFRJQL]HVWKDWIHPLQLVWSROLWLFDORSLQLRQFODLPVIDOOZLWKLQ
WKHSROLWLFDORSLQLRQJURXQG

>3ROLWLFDORSLQLRQ@PD\LQFOXGHDQRSLQLRQDVWRJHQGHUUROHV,WZRXOGDOVRLQFOXGH
QRQFRQIRUPLVWEHKDYLRXUZKLFKOHDGVWKHSHUVHFXWRUWRLPSXWHDSROLWLFDORSLQLRQ
WRKLPRUKHU$FODLPRQWKHEDVLVRISROLWLFDORSLQLRQGRHVKRZHYHUSUHVXSSRVH
WKDW WKH FODLPDQW KROGV RU LV DVVXPHG WR KROG RSLQLRQV QRW WROHUDWHG E\ WKH
DXWKRULWLHVRUVRFLHW\ZKLFKDUHFULWLFDORIWKHLUSROLFLHVWUDGLWLRQVRUPHWKRGV

7KHSURSRVHGUXOHLV DQWLWKHWLFDOWRWKHLQWHUQDWLRQDOODZWRZKLFK&RQJUHVVLQWHQGHGWR
FRQIRUPEHFDXVHWKHSURSRVHGUXOHSXUSRUWVWROLPLWWKHSROLWLFDORSLQLRQJURXQGWRWKRVH³UHODWHG
WRSROLWLFDOFRQWURORIDVWDWHRUXQLWWKHUHRI´UDWKHUWKDQUHFRJQL]LQJWKDWDSROLWLFDORSLQLRQPD\
EHUHODWHGWRVRFLHW\SROLF\RUQRQVWDWHDFWRUVZKRH[HUFLVHSROLWLFDOFRQWURO7KXVWKHSURSRVHG
UXOHYLRODWHVWKHVWDWXWHZKLFKLQWHUSUHWHGLQOLJKWRILWVOHJLVODWLYHKLVWRU\DQGWKHLQWHUQDWLRQDO
ODZ ZLWK ZKLFK LW LV PHDQW WR FRPSO\ FOHDUO\ HQFRPSDVVHV D EURDG UDQJH RI RSLQLRQV WKDW WKH
SURSRVHGUHJXODWLRQDWWHPSWVWRHUDVHWKURXJKILDW

 7KH3URSRVHG5XOH9LRODWHVWKH$JHQF\¶V2ZQ3UHFHGHQWRQWKH0HDQLQJRI3ROLWLFDO
2SLQLRQ

7KH'HSDUWPHQWVDWWHPSWWRMXVWLI\WKHSURSRVHGUXOHE\FODLPLQJWKDW³%,$FDVHODZPDNHV
FOHDUWKDWDSROLWLFDORSLQLRQLQYROYHVDFDXVHDJDLQVWDVWDWHRUSROLWLFDOHQWLW\UDWKHUWKDQDJDLQVW
D FXOWXUH´ ,Q IDFW WKH SURSRVHG UXOH ZRXOG XSVHW PRUH WKDQ WZHQW\ILYH \HDUV RI DJHQF\
SUHFHGHQW UHFRJQL]LQJ D EURDG FRQFHSWLRQ RI SROLWLFDO RSLQLRQ 7KH RQO\ %,$ FDVH ODZ WKH
1350 FLWHV IRU LWV FODLP LV 0DWWHU RI 63 ZLWK D TXRWH IURP WKDW FDVH WKDW ³>K@HUH ZH PXVW
H[DPLQHWKHUHFRUGIRUGLUHFWRUFLUFXPVWDQWLDOHYLGHQFHIURPZKLFKLWLVUHDVRQDEOHWREHOLHYHWKDW
WKRVHZKRKDUPHGWKHDSSOLFDQWZHUHLQSDUWPRWLYDWHGE\DQDVVXPSWLRQWKDWKLVSROLWLFDOYLHZV
ZHUHDQWLWKHWLFDOWRWKRVHRIJRYHUQPHQW´7KLVTXRWDWLRQLVFRPSOHWHO\WDNHQRXWRIFRQWH[W²
LWFRPHVLQ0DWWHURI63V¶GLVFXVVLRQRIQH[XVUDWKHUWKDQDGLVFXVVLRQRIWKH PHDQLQJRID
SROLWLFDO RSLQLRQ 7KH QH[XV LQTXLU\ LV DOZD\V D IDFWXDO LQTXLU\ VSHFLILF WR WKH FDVH EHLQJ
DGMXGLFDWHG 7KH 1350 PLVFRQVWUXHV WKLV TXRWH EHFDXVH LQ 63 WKH UHOHYDQW LQTXLU\ ZDV
ZKHWKHUWKHUHVSRQGHQWZDVSHUVHFXWHGIRUDQLPSXWHGDQWLJRYHUQPHQWSROLWLFDORSLQLRQZKHQKH
ZDVFDSWXUHGE\JRYHUQPHQWVROGLHUVDIWHUKDYLQJEHHQIRUFHGLQWRDUHEHOJURXS¶VZRUNFDPS
7KH %RDUG¶V VWDWHPHQW TXRWHG LQ WKH 1350 LV DQDO\]LQJ ZKHWKHU WKHUH ZDV D QH[XV WR KLV



 81&+5 *XLGDQFH RQ ,QWHUQDWLRQDO 3URWHFWLRQ *HQGHU5HODWHG 3HUVHFXWLRQ   81 'RF
+&5*,3 0D\ 

3URSRVHG&)5 G &)5 G 

)HG5

6HHHJ0DWWHURI10, 1'HF %,$ 0DWWHURI63, 1'HF %,$
 0DWWHURI'9, 1'HF %,$ 

,G TXRWLQJ0DWWHURI63, 1'HF %,$  HPSKDVLVDGGHGLQ1350 

,PPHGLDWHO\IROORZLQJWKHTXRWDWLRQWDNHQRXWRIFRQWH[WE\WKH'HSDUWPHQWVLQWKHSURSRVHGUXOH0DWWHURI63
GLVFXVVHV,16Y(OLDV=DFDULDV86  DQGWKHLVVXHRIKRZWRSURYHWKDWWKHSHUVHFXWLRQLV³RQDFFRXQW
RI´WKHSURWHFWHGJURXQG, 1'HFDW7KHTXRWHGODQJXDJHE\WKH%RDUGLVLQDVHFWLRQRIWKHFDVHHQWLWOHG
³3URYLQJ0RWLYH´,G

³7KLVPRWLYDWLRQLVVXHLQYROYHVTXHVWLRQVRIIDFW´,GDW

0DWWHURI63, 1'HF± %,$ 
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SHUVHFXWLRQE\JRYHUQPHQWVROGLHUVLQWKHIDFWVRIWKDWFDVHEXWGRHVQRWVWDQGIRUWKHSURSRVLWLRQ
WKDWDSROLWLFDORSLQLRQVROHO\PHDQVDQRSLQLRQDQWLWKHWLFDOWRJRYHUQPHQW,QIDFW0DWWHURI63
VWDQGVIRUWKHSURSRVLWLRQWKDWSROLWLFDORSLQLRQVKRXOGEHFRQVWUXHGEURDGO\EHFDXVHWKH%RDUG
HPSKDVL]HVWKDW&RQJUHVV¶VLQWHQWZDVWR³JLYHVWDWXWRU\PHDQLQJWRRXUQDWLRQDOFRPPLWPHQWWR
KXPDQULJKWVDQGKXPDQLWDULDQFRQFHUQV´VWDWHVWKDWWKHLQWHUQDWLRQDOREOLJDWLRQVXQGHUO\LQJWKH
5HIXJHH$FWZDUUDQWDQDSSURDFK³GHVLJQHGWRDIIRUGDJHQHURXVVWDQGDUGIRUSURWHFWLRQLQFDVHV
RIGRXEW´DQGFDXWLRQVWKDWEHFDXVH³DJUDQWRISROLWLFDODV\OXPLVDEHQHILWXQGHUDV\OXPODZQRW
DMXGJPHQWDJDLQVWWKHFRXQWU\LQTXHVWLRQ´SROLWLFDOFRQVLGHUDWLRQVDQGLQWHUQDWLRQDOUHODWLRQVDUH
³QRWDUHDVRQIRUQDUURZO\DSSO\LQJDV\OXPODZ´7KXVDOWKRXJKWKH1350VWDWHVWKDW%,$FDVH
ODZVXSSRUWVWKHH[FHHGLQJO\QDUURZGHILQLWLRQRISROLWLFDORSLQLRQWKDWZRXOGEHFRGLILHGLQWKH
SURSRVHGUXOHLWFLWHVRQO\RQH%,$GHFLVLRQWKDWVWDQGVIRUWKHRSSRVLWHSURSRVLWLRQVXSSRUWLQJD
EURDGUHDGLQJRIWKHSROLWLFDORSLQLRQJURXQG

7KH%RDUGH[SUHVVHGDEURDGXQGHUVWDQGLQJRIWKHSROLWLFDORSLQLRQJURXQGLQ0DWWHURI'
9LQZKLFKWKHDJHQF\UHFRJQL]HGDSROLWLFDORSLQLRQFODLPRIDUHVSRQGHQWZKRZDVDPHPEHU
RI D FKXUFK JURXS WKDW SURYLGHG IXQGV IRU SURMHFWV HQGRUVHG E\ IRUPHU +DLWLDQ 3UHVLGHQW
$ULVWLGH7KH%,$UHYHUVHGWKH,-¶VGHWHUPLQDWLRQWKDWWKHUHVSRQGHQW³KDGIDLOHGWRGHPRQVWUDWH
DZHOOIRXQGHGIHDURISHUVHFXWLRQRQWKHEDVLVRIKHUSROLWLFDORSLQLRQEHFDXVHWKHHYLGHQFHGLG
QRWVKRZKHUWREHDSURPLQHQWVXSSRUWHURI$ULVWLGH´7KH%,$KHOGWKDWWKHSROLWLFDORSLQLRQ
JURXQGHQFRPSDVVHGKHURSLQLRQDVH[SUHVVHGWKURXJKKHUPHPEHUVKLSLQDFKXUFKJURXS7KH
SURSRVHG UXOH LQ OLPLWLQJ SROLWLFDO RSLQLRQ WR ³D GLVFUHWH FDXVH UHODWHG WR SROLWLFDO FRQWURO RI D
VWDWH´FRQWUDGLFWVWKLVSUHFHGHQWZKLFKKDGRYHUWXUQHGDVLPLODUO\QDUURZUHDGLQJWRZKDWWKH
'HSDUWPHQWVQRZSURSRVH


7KH %RDUG DOVR H[SUHVVHG D EURDG FRQFHSWLRQ RI SROLWLFDO RSLQLRQ LQ 0DWWHU RI 10
ILQGLQJWKDW³RSSRVLWLRQWRVWDWHFRUUXSWLRQPD\SURYLGHHYLGHQFHRIDQDOLHQ VSROLWLFDORSLQLRQRU
JLYH D SHUVHFXWRU UHDVRQ WR LPSXWH VXFK EHOLHIV WR DQ DOLHQ´ DQG IDYRUDEO\ FLWLQJ =KDQJ Y
*RQ]DOHV ZKLFK UHMHFWV ³DQ\ FDWHJRULFDO GLVWLQFWLRQ EHWZHHQ RSSRVLWLRQ WR H[WRUWLRQ DQG
FRUUXSWLRQDQGRWKHUGLVSXWHVZLWKJRYHUQPHQWSROLF\RUSUDFWLFH´,Q0DWWHURI10WKH%RDUG
IXUWKHUIRXQG³WKDWH[SRVLQJRUWKUHDWHQLQJWRH[SRVHJRYHUQPHQWFRUUXSWLRQWRKLJKHUJRYHUQPHQW
DXWKRULWLHVWKHPHGLDRUQRQJRYHUQPHQWDOZDWFKGRJRUJDQL]DWLRQVFRXOGFRQVWLWXWHWKHH[SUHVVLRQ
RI D SROLWLFDO RSLQLRQ´ 7KH %RDUG¶V UHFRJQLWLRQ RI ZKLVWOHEORZLQJ DV D SROLWLFDO RSLQLRQ LQ
0DWWHURI10LVEURDGHUWKDQWKHSURSRVHGUXOH¶VGHILQLWLRQRISROLWLFDORSLQLRQDV³DGLVFUHWH
FDXVHUHODWHGWRSROLWLFDOFRQWURORIDVWDWH´,QVXPWKHSURSRVHGUXOHZRXOGUDGLFDOO\GHSDUW
IURPGHFDGHVRI%,$FDVHODZZKLFKVXSSRUWVDEURDGFRQFHSWLRQRISROLWLFDORSLQLRQEDVHGRQ
WKH8QLWHG6WDWHV¶LQWHUQDWLRQDOKXPDQLWDULDQREOLJDWLRQV




,GDW±

0DWWHURI'9, 1'HF %,$ 

,G

,GDW±

3URSRVHG&)5 G &)5 G 

0DWWHURI10, 1'HF %,$ 

=KDQJY*RQ]DOHV)G G&LU 

0DWWHURI10, 1'HFDW

3URSRVHG&)5 G &)5 G 
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 7KH $JHQF\¶V 3URSRVHG 5XOH &RQWUDGLFWV WKH *UHDW :HLJKW RI ([LVWLQJ )HGHUDO
3UHFHGHQWRQ3ROLWLFDO2SLQLRQ

7KHSURSRVHGUXOHDWWHPSWVWRZKROO\GLVTXDOLI\FHUWDLQW\SHVRISROLWLFDORSLQLRQFODLPV
ZLWKRXWHQJDJLQJLQWKHFRPSOH[IDFWXDOLQTXLU\QHFHVVDU\WRXQGHUVWDQGWKHSROLWLFDOQDWXUHDQ
RSLQLRQPD\KDYHLQDSDUWLFXODUFRXQWU\¶VFRQWH[W$VWKH6HFRQG&LUFXLWKDVFDXWLRQHG

D FODLP RI SROLWLFDO SHUVHFXWLRQ FDQQRW EH HYDOXDWHG LQ D YDFXXP« ZLWKRXW
UHIHUHQFH WR WKH UHOHYDQW FLUFXPVWDQFHV LQ ZKLFK WKH FODLP DULVHV :H KDYH
UHSHDWHGO\HPSKDVL]HGWKHIDOODF\RIWKLVDSSURDFKDQGKDYHRQVHYHUDORFFDVLRQV
UHPDQGHGFDVHVLQZKLFKWKHDJHQF\GHQLHGDQDSSOLFDWLRQIRUDV\OXPEDVHGRQLWV
IDLOXUHWRSURSHUO\HQJDJHLQWKHµFRPSOH[DQGFRQWH[WXDOIDFWXDOLQTXLU\¶WKDWVXFK
FODLPVRIWHQUHTXLUH

7KHSURSRVHGUXOH¶VGHILQLWLRQRISROLWLFDORSLQLRQDVWKH³LGHDORUFRQYLFWLRQLQVXSSRUWRIWKH
IXUWKHUDQFHRIDGLVFUHWHFDXVHUHODWHGWRSROLWLFDOFRQWURORIDVWDWHRUDXQLWWKHUHRI´LVDKXJH
GHSDUWXUHIURPIHGHUDOSUHFHGHQWLQWHUSUHWLQJWKHSROLWLFDORSLQLRQJURXQG7KH1350LQFRQWUDVW
WRWKHZHLJKWRIDXWKRULW\GLVPLVVHVSROLWLFDORSLQLRQVUHODWHGWRVRFLHW\DQGFXOWXUH )HGHUDO
FRXUWV UHFRJQL]H WKDW D ³SROLWLFDO RSLQLRQ HQFRPSDVVHV PRUH WKDQ HOHFWRUDO SROLWLFV RU IRUPDO
SROLWLFDOLGHRORJ\RUDFWLRQ´DQGLQFOXGHVRSLQLRQVDERXWVRFLHWDOSUREOHPV)HGHUDOFRXUWVKDYH
UHFRJQL]HGWKHOHJLWLPDF\RIIHPLQLVWSROLWLFDORSLQLRQVIRUH[DPSOHILQGLQJWKDW³RSSRVLWLRQWR
WKH PDOHGRPLQDWHG VRFLDO QRUPV LQ (O 6DOYDGRU DQG «WDNLQJ D VWDQFH DJDLQVW D FXOWXUH WKDW
SHUSHWXDWHV IHPDOH VXERUGLQDWLRQ DQG WKH EUXWDO WUHDWPHQW RI ZRPHQ´ ZDV D SROLWLFDO RSLQLRQ
EHFDXVH ³ODZ HQIRUFHPHQW V\VWHPV WKDW ZRXOG QRUPDOO\ SURWHFW ZRPHQ²SROLFH SURVHFXWRUV
MXGJHVRIILFLDOV²GRQRWKDYHWKHUHVRXUFHVRUGHVLUHWRDGGUHVVWKHEUXWDOWUHDWPHQWRIZRPHQ
DQGWKH6DOYDGRUDQMXVWLFHV\VWHPIDYRUVDJJUHVVRUVDQGDVVDVVLQVDQGSXQLVKHVYLFWLPVRIJHQGHU
YLROHQFH´

)HGHUDOFRXUWVDOVRUHFRJQL]HWKDWODERURUJDQL]LQJFDQFRQVWLWXWHDSROLWLFDORSLQLRQIRU
H[DPSOHLQ2VRULRY,16WKH6HFRQG&LUFXLWVWDWHGWKDWWKHUHVSRQGHQW¶V




&DVWURY+ROGHU)G G&LU 

3URSRVHG&)5 G &)5 G 

)HG5

 $KPHG Y .HLVOHU  )G   WK &LU   ILQGLQJ WKDW ³>WKH DSSOLFDQW@ KDV D GHILQLWH SROLWLFDO
RSLQLRQ²KHEHOLHYHVWKDWWKH%LKDULVDUHWUHDWHGYHU\SRRUO\LQ%DQJODGHVKDQGKHZLVKHVWROHDYH%DQJODGHVKIRU
3DNLVWDQ´ VHHDOVR5HJDODGR(VFREDUY+ROGHU)G WK&LU  ILQGLQJWKDWWKH%,$HUUHGDVD
PDWWHURIODZLQQRWUHFRJQL]LQJWKDWDSROLWLFDORSLQLRQFODLPFDQEHEDVHGRQRSSRVLWLRQWRWKHXVHRIYLROHQFHE\D
SROLWLFDORUJDQL]DWLRQEHFDXVH³>Z@KHQDSROLWLFDORUJDQL]DWLRQKDVDSDWWHUQRIFRPPLWWLQJYLROHQWDFWVLQIXUWKHUDQFH
RIRUWRSURPRWHLWVSROLWLFVVXFKVWUDWHJ\LVSROLWLFDOLQQDWXUHLWDGYDQFHVDSROLWLFDOJRDOWKURXJKFHUWDLQPHDQV
UDWKHUWKDQRWKHUV7KHUHIRUHRSSRVLWLRQWRWKHVWUDWHJ\RIXVLQJYLROHQFHFDQFRQVWLWXWHDSROLWLFDORSLQLRQWKDWLVD
SURWHFWHGJURXQGIRUDV\OXPSXUSRVHV´ 1\DPXY+ROGHU)$SS [ WK&LU  XQSXEOLVKHG  ³7KH
%,$DOVRHUUHGLQILQGLQJWKDW>WKHDSSOLFDQW@KDGQRWHVWDEOLVKHGWKDWWKHSHUVHFXWLRQKHVXIIHUHGZDVµRQDFFRXQWRI¶
KLVSROLWLFDORSLQLRQ>7KHDSSOLFDQW¶V@SUHDFKLQJDQGDGYRFDF\UHJDUGLQJWKHSROOXWLRQFDXVHGE\EXVLQHVVHVLQKLV
UHJLRQ RI .HQ\D FOHDUO\ FRQVWLWXWHG D SROLWLFDO RSLQLRQ´  $O6DKHU Y ,16  )G   WK &LU
 DPHQGHG )G  WK &LU   ³>7KH DSSOLFDQW¶V@ VWDWHPHQWV UHJDUGLQJ WKH XQIDLU GLVWULEXWLRQ RI
IRRGLQ,UDTUHVXOWHGLQ,UDTLRIILFLDOVLPSXWLQJDQDQWLJRYHUQPHQWSROLWLFDORSLQLRQWR>WKHDSSOLFDQW@´ 

+HUQDQGH]&KDFRQY%DUU)G± G&LU  LQWHUQDOTXRWDWLRQPDUNVDQGFLWDWLRQVRPLWWHG 
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DFWLYLWLHVFOHDUO\ HYLQFH WKH SROLWLFDO RSLQLRQ WKDW VWULNHV E\ PXQLFLSDO ZRUNHUV
VKRXOGEHOHJDODQGWKDWZRUNHUVVKRXOGEHJLYHQPRUHULJKWV«&RQVHTXHQWO\WKH
%,$GHFLVLRQLQFRUUHFWO\VWDQGVIRUWKHSURSRVLWLRQWKDWLIDJRYHUQPHQWSHUVHFXWHV
DQDWLRQDORUUHVLGHQWRQDFFRXQWRIVXFKSHUVRQ VSROLWLFDOEHOLHIVEXWWKHLQGLYLGXDO
LVDXQLRQRUJDQL]HUZKRVHIDPHDQGPRGHRIFRPPXQLFDWLRQFRPHVWKURXJKWKH
RUJDQL]DWLRQRIDODERUPRYHPHQWWKHLQGLYLGXDOLVQRWHOLJLEOHIRUSROLWLFDODV\OXP
EHFDXVH VXFK DFWLYLW\ LV SUHGRPLQDQWO\ HFRQRPLF QRW SROLWLFDO« 7KLV
LQWHUSUHWDWLRQRIWKH$FWFRQWUDGLFWVWKHSODLQPHDQLQJRIWKH$FW

6LPLODUO\IHGHUDOFRXUWVUHFRJQL]HWKDWVXSSRUWLQJDVWXGHQWRUJDQL]DWLRQPD\FRQVWLWXWHD
SROLWLFDORSLQLRQZLWKLQLQWKHPHDQLQJRIWKH,1$,Q1GRQ\LY0XNDVH\WKH6HYHQWK&LUFXLW
IRXQGSDVWSHUVHFXWLRQRQWKHEDVLVRIWKHDSSOLFDQW¶VSROLWLFDORSLQLRQZKHQWKHDSSOLFDQWKDG
GHPRQVWUDWHGZLWKDVWXGHQWJURXSDJDLQVWWKH8QLYHUVLW\¶VGLVFULPLQDWLRQRI$QJORSKRQHVWXGHQWV
LQ&DPHURRQ7KHFRXUWWRRNHUURUZLWKWKH%,$¶VGHWHUPLQDWLRQWKDW³WKHGHPRQVWUDWLRQZDV
QRW SROLWLFDO DQG WKH\ ZHUH RQO\ SURWHVWLQJ WKH 8QLYHUVLW\ V GLVFULPLQDWLRQ´ VWDWLQJ WKDW ³LW LV
GLIILFXOW«WR XQGHUVWDQG KRZ D ODUJH JURXS SURWHVWLQJ D SDWWHUQ RI GLVFULPLQDWLRQ WDUJHWHG DW D
VSHFLILFPLQRULW\FRXOGEHDSROLWLFDO²WRXVVXFKDGHPRQVWUDWLRQHSLWRPL]HVSROLWLFDOVSHHFK´

)HGHUDO FRXUWV UHFRJQL]H SROLWLFDO RSLQLRQV WKDW DULVH LQ RSSRVLWLRQ WR JDQJ FRQWURO RU
JXHULOODPRYHPHQWVDIWHUWKHDSSOLFDQWIDFHVH[WRUWLRQ$QLQGLYLGXDOPD\DOVRKROGDSROLWLFDO
RSLQLRQLQRSSRVLWLRQWRDJDQJRUJXHULOODJURXSZKHUHWKH\UHVLVWWKDWJURXS¶VHIIRUWVWRUHFUXLW
WKHP)RUH[DPSOHWKH6HFRQG&LUFXLWLQKROGLQJWKHDSSOLFDQWZKRUHVLVWHGEHFRPLQJD)$5&
LQIRUPDQW ZDV SHUVHFXWHG RQ WKH EDVLV RI KLV DQWL)$5& SROLWLFDO RSLQLRQ VWDWHG WKDW ³>W@R



2VRULRY,16)G± G&LU VHHDOVR=KLTLDQJ+XY+ROGHU)G WK
&LU  ILQGLQJWKDWD³SROLWLFDORSLQLRQHQFRPSDVVHVPRUHWKDQMXVWSDUWLFLSDWLRQLQHOHFWRUDOSROLWLFVRUKROGLQJ
DIRUPDOSROLWLFDOLGHRORJ\´DQGWKDWWKHDSSOLFDQW¶V³SURODERUSRVLWLRQFRQVWLWXWHGDSURWHFWHGSROLWLFDORSLQLRQ´ 

6HHHJ6KDUPDY+ROGHU)G WK&LU  ILQGLQJWKDWWKHDSSOLFDQW¶VSROLWLFDORSLQLRQZDV
H[SUHVVHGWKURXJKKLVVWDWHPHQWVWKDWKHVXSSRUWHGWKH1HSDO6WXGHQW8QLRQDVWXGHQWJURXSRSSRVHGWRWKH0DRLVWV 
1GRQ\LY0XNDVH\)G WK&LU 

1GRQ\L)GDW

,G

6HHHJ$OYDUH]/DJRVY%DUU)G± WK&LU  UHPDQGLQJWRJLYHIXOOFRQVLGHUDWLRQWRDQ
LPSXWHGDQWLJDQJSROLWLFDORSLQLRQFODLPZKHQWKHDSSOLFDQWGLGQRWSD\WKHJDQJDQGIOHGWRWKH86  *RQ]DOHV
1H\UDY,16)G WK&LU DPHQGHG)G WK&LU  ILQGLQJWKDWWKHDSSOLFDQW
HVWDEOLVKHG SDVW SHUVHFXWLRQ RQ DFFRXQW RI KLV SROLWLFDO RSLQLRQ ZKLFK KH KDG H[SUHVVHG WKURXJK LQTXLULQJ LI WKH
LQGLYLGXDOVFROOHFWLQJH[WRUWLRQSD\PHQWVZHUH6KLQLQJ3DWKJXHUULOODVDQGWHOOLQJWKHPKHZRXOGQRWSD\H[WRUWLRQLQ
WKHIXWXUHEHFDXVHKH³ZDVQRWJRLQJWRFROODERUDWHZLWKDJURXSWKDWZDVWU\LQJWRGHVWUR\>KLV@FRXQWU\´ 

6HHHJ(VSLQRVD&RUWH]Y$WWRUQH\*HQRI86)G± G&LU  0DUWLQH]%XHQGLDY
+ROGHU)G± WK&LU  KROGLQJWKDWWKHDSSOLFDQWZDVSHUVHFXWHGRQWKHEDVLVRIKHULPSXWHG
SROLWLFDORSLQLRQEHFDXVHLWZDVFOHDUWKDWVKHUHIXVHGWRFRRSHUDWHZLWKWKH)$5&EHFDXVHVKHSROLWLFDOO\RSSRVHGWKH
)$5&DQGEHFDXVHRIKHUUHIXVDOWRFRRSHUDWHWKH)$5&YLHZHGKHUDVDSROLWLFDORSSRQHQW 'HOJDGRY0XNDVH\
)G G&LU  UHPDQGLQJWRFRQVLGHUWKHDSSOLFDQW¶VLPSXWHGSROLWLFDOFODLPEHFDXVHDOWKRXJKVKH
ZDVLQLWLDOO\UHFUXLWHGWRWKH)$5&EHFDXVHRIKHUFRPSXWHUVNLOOVVKHEHOLHYHG³VKHZRXOGEHWDUJHWHGE\WKH)$5&
LQWKH IXWXUH IRUEHWUD\LQJ WKHP ZKLFK ZKHQFRXSOHG ZLWKWKH JRYHUQPHQW VXQZLOOLQJQHVVWRFRQWUROWKH)$5&
FRXOGZHOOTXDOLI\DVSHUVHFXWLRQIRUDQLPSXWHGSROLWLFDORSLQLRQ´ &RUGRQ*DUFLDY,16)G WK
&LU  ILQGLQJ³DQ\UHDVRQDEOHIDFWILQGHUZRXOGKDYHWRFRQFOXGHWKDW3HWLWLRQHUVXIIHUHGSHUVHFXWLRQDWOHDVWLQ
SDUWGXHWRWKLVLPSXWHGSROLWLFDORSLQLRQ´ZKHQWKHSHWLWLRQHUZRUNHGDVDJRYHUQPHQWHPSOR\HGWHDFKHUZKLFK
JDYHKHUD³µSUHVXPHGDIILOLDWLRQ¶ZLWKWKH*XDWHPDODQJRYHUQPHQWDQHQWLW\WKHJXHUULOODVRSSRVHLVWKHIXQFWLRQDO
HTXLYDOHQW RI D FRQFOXVLRQ WKDW VKH KROGV D SROLWLFDO RSLQLRQ RSSRVLWH WR WKDW RI WKH JXHUULOODV ZKHWKHU RU QRW VKH
DFWXDOO\KROGVVXFKDQRSLQLRQ´ 
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FRQFOXGHDVWKH%,$GLGWKDWWKHUHZDVµQRSROLWLFDOOLQNWRWKH)$5&¶VWKUHDWV¶ZRXOGUHTXLUH
HLWKHUWKDWRQHWXUQDEOLQGH\HWRWKHIDFWXDOFLUFXPVWDQFHVVXUURXQGLQJWKH)$5& VSXUVXLWRI>WKH
DSSOLFDQW@ RU WKDW RQH DGRSW DQ LPSHUPLVVLEO\ QDUURZ FRQVWUXFWLRQ RI WKH WHUP
µSROLWLFDORSLQLRQ¶´ ,Q VXP WKH SURSRVHG UXOH¶V QDUURZ GHILQLWLRQ RI SROLWLFDO RSLQLRQ JRHV
DJDLQVWWKHJUHDW ZHLJKW RIIHGHUDO FRXUWDXWKRULW\ UHJDUGLQJWKHEURDGFRQWRXUVRIWKHSROLWLFDO
RSLQLRQJURXQG

 7KH 3URSRVHG 5XOH &RQWDLQV DQ ,PSHUPLVVLEOH 'HILQLWLRQ RI ([SUHVVLYH %HKDYLRU
:KLFK&RQWUDGLFWVWKH,1$

7KHSURSRVHGUXOHVWDWHVWKDWFODLPVZLOOQRWEHDGMXGLFDWHGIDYRUDEO\ZKHUHWKHSROLWLFDO
RSLQLRQ FODLP LV EDVHG RQ RSSRVLWLRQ WR ³FULPLQDO WHUURULVW JDQJ JXHULOOD RU RWKHU QRQVWDWH
RUJDQL]DWLRQV DEVHQW H[SUHVVLYH EHKDYLRU LQ IXUWKHUDQFH RI D FDXVH DJDLQVW VXFK RUJDQL]DWLRQV
UHODWHGWRHIIRUWVE\WKHVWDWHWRFRQWUROVXFKRUJDQL]DWLRQVRUEHKDYLRUWKDWLVDQWLWKHWLFDOWRRU
RWKHUZLVH RSSRVHV WKH UXOLQJ OHJDO HQWLW\ RI WKH VWDWH RU D OHJDO VXEXQLW RI WKH VWDWH´ ,Q WKH
1350 H[SUHVVLYHEHKDYLRULV GHILQHGDV³SXEOLFEHKDYLRUFRPPRQO\DVVRFLDWHGZLWK SROLWLFDO
DFWLYLVP´ IROORZHG E\ D OLVW RI H[DPSOHV EXW GRHV QRW JHQHUDOO\ LQFOXGH DFWLYLWLHV VXFK DV
³UHSRUWLQJDFULPHRUDVVLVWLQJODZHQIRUFHPHQWLQDQLQYHVWLJDWLRQ´

1RZKHUHGRHVWKHSODLQODQJXDJHRI,1$ E VXJJHVWWKDWWKHSURWHFWHGJURXQGVPXVW
EH H[SUHVVHG LQ DQ\ SDUWLFXODU ZD\ )XUWKHUPRUH WKH VWDWXWH VWDWHV WKDW SROLWLFDO RSLQLRQ QRW
SROLWLFDO DFWLYLW\ LV D SURWHFWHG JURXQG ZKLFK LV LQ GLUHFW FRQWUDVW WR WKH SURSRVHG UXOH¶V
ODQJXDJHDERXW³H[SUHVVLYHEHKDYLRU´DQGWKH1350¶VOLVWRISROLWLFDODFWLYLWLHVSXUSRUWHGO\
QHFHVVDU\ WR GLVSOD\ D SROLWLFDO RSLQLRQ 81+&5 *XLGDQFH UHJDUGLQJ LQWHUSUHWDWLRQ RI WKH
3URWRFROWRZKLFKWKHUHIXJHHGHILQLWLRQLVPHDQWWRFRQIRUPSURYLGHVWKDW

([SUHVVLQJ REMHFWLRQV RU WDNLQJ D QHXWUDO RU LQGLIIHUHQW VWDQFH WR WKH VWUDWHJLHV
WDFWLFVRUFRQGXFWRISDUWLHVLQVLWXDWLRQVRIDUPHGFRQIOLFWDQGYLROHQFHRUUHIXVLQJ
WRMRLQVXSSRUWILQDQFLDOO\FRQWULEXWHWRWDNHVLGHVRURWKHUZLVHFRQIRUPWRWKH
QRUPVDQGFXVWRPVRIWKHSDUWLHVLQYROYHGLQWKHVLWXDWLRQPD\²LQWKHH\HVRIWKH
SHUVHFXWRU²EH FRQVLGHUHG FULWLFDO RI WKH SROLWLFDO JRDOV RI WKH SHUVHFXWRU RU DV
GHYLDWLQJIURPWKHSHUVHFXWRU¶VUHOLJLRXVRUVRFLHWDOQRUPVRUSUDFWLFHV«3HUVRQV
SXUVXLQJFHUWDLQWUDGHVSURIHVVLRQVRURFFXSDWLRQVPD\EHDWULVNIRUUHDVRQVRI
IRUH[DPSOHWKHLUUHDORUSHUFHLYHGSROLWLFDORSLQLRQ«




(VSLQRVD&RUWH]DW±

3URSRVHG&)5 G &)5 G  HPSKDVLVDGGHG 

)HG5

6HH,1$ E 

3URSRVHG&)5 G &)5 G 

)HG5

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R81'RF+&5*,3 'HF $VWKH
81+&5KDVQRWHGLQLWV*XLGHOLQHVRQ2UJDQL]HG*DQJV³>D@UHIXVDOWRJLYHLQWRWKHGHPDQGVRIDJDQJLVYLHZHG
E\JDQJVDVDQDFWRIEHWUD\DODQGJDQJVW\SLFDOO\LPSXWHDQWLJDQJVHQWLPHQWWRWKHYLFWLPZKHWKHURUQRWVKHYRLFHV
DFWXDOJDQJRSSRVLWLRQ´81+&5*XLGDQFHRQ5HIXJHH&ODLPV5HODWLQJWR9LFWLPVRI2UJDQL]HG*DQJV 0DUFK
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)XUWKHUPRUHWKHSURSRVHGUXOH¶VPDQGDWHWKDWWKHDV\OXPVHHNHUPXVWKDYHHQJDJHGLQ
H[SUHVVLYHEHKDYLRULVDQWLWKHWLFDOWRWKHFRQFHSWRIDQLPSXWHGSROLWLFDORSLQLRQDJDLQVWDQRQ
VWDWHRUJDQL]DWLRQVXFKDVDJDQJRUJXHULOODJURXS$GGLWLRQDOO\WKLVDVSHFWRIWKHSURSRVHGUXOH
FRQWUDYHQHVIHGHUDOFDVHODZZKLFKVSHFLILFDOO\UHFRJQL]HVSROLWLFDORSLQLRQVDJDLQVWJDQJVDQG
JXHULOODJURXSVWKDWDUHH[SUHVVHGRULPSXWHGWRWKHDSSOLFDQWYLDPHDQVWKDWIDOORXWVLGHRIWKH
1350¶VGHILQLWLRQRIH[SUHVVLYHEHKDYLRU0RUHEURDGO\WKHUHLVUREXVWVXSSRUWIRUSROLWLFDO
RSLQLRQ WR WDNH D ZLGH UDQJH RI H[SUHVVLRQV DQG WKHUH LV QR VXSSRUW LQ WKH VWDWXWH IRU WKH



6HH0DWWHURI63, 1'HF %,$  ³3HUVHFXWLRQIRUµLPSXWHG¶JURXQGV HJZKHUHRQHLV
HUURQHRXVO\WKRXJKWWRKROGSDUWLFXODUSROLWLFDORSLQLRQVRUPLVWDNHQO\EHOLHYHGWREHDPHPEHURIDUHOLJLRXVVHFW 
FDQVDWLVI\WKHµUHIXJHH´GHILQLWLRQ¶´ 

6HHHJ6LOD\DY0XNDVH\)G WK&LU  ILQGLQJWKDWVXEVWDQWLDOHYLGHQFHFRPSHOOHGWKH
FRQFOXVLRQWKDWWKHDSSOLFDQWZDVSHUVHFXWHGE\DFRPPXQLVWUHEHOJURXSRQDFFRXQWRIKHULPSXWHGSROLWLFDORSLQLRQ
ZKLFKZDVLPSXWHGWRKHUGXHWRKHUUHODWLRQVKLSZLWKKHUIDWKHUZKRKDGJRYHUQPHQWWLHV &RUGRQ*DUFLDY,16
)G WK&LU  KROGLQJWKDWSHWLWLRQHUVXIIHUHGSHUVHFXWLRQRQDFFRXQWRIKHULPSXWHGSROLWLFDO
RSLQLRQ ZKLFKWKH JXHULOODV KDGLPSXWHGWRKHUEHFDXVH VKH ZDVD JRYHUQPHQWHPSOR\HGWHDFKHUDQGVWDWLQJWKDW
³>H@DFKRIWKH%,$ VDWWHPSWVWRQXOOLI\WKHSROLWLFDORYHUWRQHVRI3HWLWLRQHU¶VH[SHULHQFHVRYHUORRNVERWKWKHIDFWWKDW
VKHZDVDIILOLDWHGZLWKWKHJRYHUQPHQWDQGWKHREYLRXVLQIHUHQFHWKDWKHUFRQWLQXHGWHDFKLQJPHDQWRSSRVLWLRQWRWKH
JXHUULOODV¶JRDOV´ 

6HHHJ0DUWLQH]%XHQGLDY+ROGHU)G± WK&LU  KROGLQJWKDWWKH)$5&LPSXWHGDQ
DQWL)$5&SROLWLFDORSLQLRQWRWKHDSSOLFDQWEHFDXVHVKHUHIXVHGWRDOORZWKH)$5&WRWDNHFUHGLWIRUKHUKXPDQLWDULDQ
ZRUNLQWKH+HDOWK%ULJDGHV  0D\RUJD(VJXHUUDY+ROGHU)HG$SS[ WK&LU  XQSXEOLVKHG 
QRWLQJWKDWZKHUHUHMHFWLRQRIPHPEHUVKLSLQDJXHULOODRUJDQL]DWLRQ³LVXQGHUVWRRGE\JXHULOODVWREHPRWLYDWHGE\
SROLWLFDOREMHFWLRQWRWKHUHEHOV¶FDXVHZHKDYHKHOGPDQ\WLPHVWKDWWKHSHUVHFXWLRQWKDWUHVXOWVLVµRQDFFRXQWRI¶
SROLWLFDORSLQLRQ´  HPSKDVLVLQRULJLQDO 5LYDV0DUWLQH]Y,16)G WK&LU  KROGLQJWKDW
JXHULOODVPD\KDYHSHUVHFXWHGDQDV\OXPDSSOLFDQWRQDFFRXQWRIKHUSROLWLFDORSLQLRQUHJDUGOHVVRIWKHIDFWWKDWVKH
JDYH QRQSROLWLFDOH[FXVHVIRUUHIXVLQJWRDVVLVWWKHPEHFDXVHWKHJXHULOODVFRXOGOHDUQRIKHUSROLWLFDORSSRVLWLRQ
WKURXJK H[WUDQHRXV HYLGHQFH HJ KHU ZRUNLQJ IRU WKH RSSRVLWLRQ KHU XWWHUDQFHV DJDLQVW WKH JXHUULOODV RU WKH
DIILOLDWLRQRIKHUIDPLO\PHPEHUVZLWKWKHJRYHUQPHQW &RXUWVKDYHUHFRJQL]HGWKDWHYHQQHXWUDOLW\PD\FRQVWLWXWHD
SROLWLFDO RSLQLRQ LQ FHUWDLQ FLUFXPVWDQFHV 6HH HJ 9HODVTXH]9DOHQFLD Y ,16  )G   VW &LU
  ³µQHXWUDOLW\¶FRXOGLWVHOIEHDSHUVHFXWDEOHRSLQLRQ´ 1RYRD8PDQLDY,16)G VW&LU 
³:HDVVXPHDVWKH%RDUGDSSDUHQWO\GLGWKDWLQDSSURSULDWHFLUFXPVWDQFHV³QHXWUDOLW\´PD\IDOOZLWKLQWKHVFRSHRI
WKHVWDWXWH VZRUGVµRQDFFRXQWRISROLWLFDORSLQLRQ¶´ 

6HHHJ6LQJKY%DUU)G WK&LU  UHLWHUDWLQJWKDWZKLVWOHEORZLQJ³PD\FRQVWLWXWHSROLWLFDO
DFWLYLW\VXIILFLHQWWRIRUPWKHEDVLVRISHUVHFXWLRQRQDFFRXQWRISROLWLFDORSLQLRQ´ =DYDOD0H]DY%DUU)HG
$SS[ WK&LU  XQSXEOLVKHG  KROGLQJWKDWUHMHFWLQJDMRERIIHUIURPD FRUUXSWSROLFHGHSDUWPHQW
FRQVWLWXWHG ³DQ DQWLFRUUXSWLRQ SROLWLFDO RSLQLRQ´  .KXGDYHUG\DQ Y +ROGHU )G   WK &LU  
KROGLQJ WKDW SHUFHLYHG ZKLVWOHEORZLQJ FRXOG EH DQ LPSXWHG SROLWLFDO RSLQLRQ ³LI KH RU VKH VKRZV WKDW WKH
SHUVHFXWRUWKRXJKWWKDWWKHDSSOLFDQWZDVDWWHPSWLQJWRH[SRVHFRUUXSWLRQLQDJRYHUQLQJLQVWLWXWLRQ´  HPSKDVLVLQ
RULJLQDO 0DQGHEYXY+ROGHU)G WK&LU  ILQGLQJWKDWDSROLWLFDORSLQLRQPD\EHH[SUHVVHG
DIILUPDWLYHO\RUQHJDWLYHO\ 3HUH]5DPLUH]Y+ROGHU)G WK&LU RYHUUXOHGRQRWKHUJURXQGV
E\0DOGRQDGRY/\QFK)G WK&LU  ILQGLQJWKDW³WKH%,$HUUHGLQKROGLQJWKDWSHWLWLRQHUGLGQRW
TXDOLI\DVDZKLVWOHEORZHUEHFDXVHKHGLGQRWH[SRVHWKHJRYHUQPHQWFRUUXSWLRQWRDQRXWVLGHDJHQF\«3HWLWLRQHU¶V
H[SRVXUHRIWKHJRYHUQPHQWFRUUXSWLRQWRKLVVXSHUYLVRU«DQGKLVUHIXVDOWRDFFHGHWR«FRUUXSWGHPDQGVDUHDFWV
WKDWFRQVWLWXWHSROLWLFDODFWLYLW\´ $QWRQ\DQY+ROGHU)G WK&LU  ILQGLQJWKDW³WKHUHFRUG
FRPSHOV ZLWKFRQFOXVLRQWKDW>WKH DSSOLFDQW@H[SUHVVHGDSROLWLFDORSLQLRQLQ KHUXQVXFFHVVIXODWWHPSWVWR KDYH>D
FULPLQDOZLWKFRUUXSWJRYHUQPHQWWLHV@SURVHFXWHG´ &DVWURY+ROGHU)G G&LU  ILQGLQJ
IXQGDPHQWDOHUURULQWKH%,$¶VGHWHUPLQDWLRQWKDW*XDWHPDODQSROLFHRIILFHUZKRUHSRUWHGSROLFHFRUUXSWLRQZLWKLQ
WKH SROLFH UDQNVDQGWRDQLQWHUQDWLRQDO KXPDQULJKWRUJDQL]DWLRQKDG QRWH[SUHVVHGDSROLWLFDORSLQLRQ ZLWKLQWKH
PHDQLQJ RI WKH $FW  5H\HV*XHUUHUR Y ,16  )G  ± WK &LU   ILQGLQJ LQGLVSXWDEOH
SHUVHFXWLRQEDVHGRQSROLWLFDORSLQLRQDQGUHYHUVLQJ%,$GHWHUPLQDWLRQWKDWWKUHDWVZHUHVLPSO\DFDVHRI³DSURVHFXWRU
ZKRZDVSURVHFXWLQJ´ZKHQ³>W@KHGHFLVLRQWRSURVHFXWHDQGWKHUHWDOLDWLRQIRUWKDWGHFLVLRQZHUHKLJKO\SROLWLFDOO\
FKDUJHG´ &RUGHUR7UHMRY,16)G VW&LU  UHYHUVLQJ%,$DQG,-GHFLVLRQWKDWDSSOLFDQW
GLGQRWKDYHDSODXVLEOHSROLWLFDORSLQLRQFODLPEHFDXVHKHZDVDUDQNDQGILOH PHPEHURIDUHOLJLRXVRUJDQL]DWLRQ
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SURSRVHG UXOH WR UHTXLUH SDUWLFXODU H[SUHVVLYH EHKDYLRUV IRU FHUWDLQ W\SHV RI SROLWLFDO RSLQLRQ
FODLPV

 7KH 3URSRVHG 5XOH 5HYHUVHV &RXUVH RQ WKH $JHQF\¶V 3UHYLRXV ,QWHUSUHWDWLRQ RI
3ROLWLFDO2SLQLRQDQG(QGDQJHUVWKH5HOLDQFH,QWHUHVWVRI7KRXVDQGVRI,QGLYLGXDOV

:KHQDQDJHQF\FKDQJHVLWVSROLF\LWPXVW³EHFRJQL]DQWWKDWORQJVWDQGLQJSROLFLHVPD\
KDYHHQJHQGHUHGVHULRXVUHOLDQFHLQWHUHVWVWKDWPXVWEHWDNHQLQWRDFFRXQW´7KHSURSRVHGUXOH¶V
LQWHUSUHWDWLRQ RI SROLWLFDO RSLQLRQ DV ³SROLWLFDO FRQWURO RI D VWDWH´ UHYHUVHV FRXUVH RQ WKH
XQGHUVWDQGLQJRIWKHSROLWLFDORSLQLRQJURXQGDVHQFRPSDVVLQJDZLGHUDQJHRISROLWLFDORSLQLRQV
7KLV FKDQJH SXWV DW ULVN VHULRXV UHOLDQFH LQWHUHVWV 7KHUH DUH  SHQGLQJ FDVHV LQ 86
LPPLJUDWLRQ FRXUWV 7KRXVDQGV RI WKHVH FDVHV DUH LQGLYLGXDOV ZLWK SHQGLQJ SROLWLFDO RSLQLRQ
DV\OXPFODLPVZKRPDGHWKHGHFLVLRQWRHQWHUWKH8QLWHG6WDWHVDQGPDNHWKHLUOLIHKHUHLQUHOLDQFH
XSRQWKHOLNHOLKRRGRIVXFFHVVRIWKHLUFODLPVXQGHUWKHSUHYLRXVDJHQF\SROLF\DQGIHGHUDOFDVH
ODZ¶VXQGHUVWDQGLQJRISROLWLFDO RSLQLRQ7KHVHLQGLYLGXDOVKDYH³HQUROOHGLQ GHJUHHSURJUDPV
HPEDUNHGRQFDUHHUVVWDUWHGEXVLQHVVHVSXUFKDVHGKRPHVDQGHYHQPDUULHGDQGKDGFKLOGUHQDOO
LQUHOLDQFH´RQWKHVWDWXWRU\SROLWLFDORSLQLRQJURXQGDQGERG\RIFDVHODZUHFRJQL]LQJDZLGH
EUHDGWKRISROLWLFDORSLQLRQV7KHSURSRVHGUXOHIUXVWUDWHVWKHUHOLDQFHLQWHUHVWVRIWKRXVDQGVRI
LQGLYLGXDOV ZKRKDGSODXVLEOHFODLPVIRU UHOLHI RQWKHEDVLVRIWKHLU SROLWLFDO RSLQLRQV ZLWK WKH
SUHYLRXV XQGHUVWDQGLQJ RI SROLWLFDO RSLQLRQ EXW ZKR ZRXOG KDYH D PXFK ORZHU OLNHOLKRRG RI
REWDLQLQJUHOLHIXQGHUWKHSURSRVHGUXOH

' &)5 H &)5 H ²7KH3URSRVHG5XOH:RXOG1DUURZO\'HILQH
3HUVHFXWLRQ,PSHUPLVVLEO\$OWHULQJWKH$FFHSWHG'HILQLWLRQ

7KH GHILQLWLRQ RI UHIXJHH LQ WKH ,1$ FHQWHUV RQ WKH DSSOLFDQW¶V ³SHUVHFXWLRQ RU D ZHOO
IRXQGHG IHDU RI SHUVHFXWLRQ´ RQ DFFRXQW RI D SURWHFWHG FKDUDFWHULVWLF 3HUVHFXWLRQ KDV QHYHU
EHHQGHILQHGE\UHJXODWLRQDQGLQVWHDGKDVGHYHORSHGWKURXJKFDVHODZDVDUHVXOWWKHWHUPKDV
EHHQLQWHUSUHWHGIOH[LEO\EDVHGRQWKHSDUWLFXODUFLUFXPVWDQFHVRIWKHDSSOLFDQW

7KH SURSRVHG UXOH ZRXOG FRGLI\ DQ LQIOH[LEOH GHILQLWLRQ ZLWK LWV SULPDU\ IHDWXUH EHLQJ
³VHYHULW\´XVLQJWKLVZRUGWKUHHWLPHVLQDVLQJOHVHQWHQFH³)RUSXUSRVHVRIHYDOXDWLQJWKHVHYHULW\
RI WKH OHYHO RI KDUP SHUVHFXWLRQ LV DQ H[WUHPH FRQFHSW LQYROYLQJ D VHYHUH OHYHO RI KDUP WKDW

IRFXVHG RQ SRYHUW\ UHOLHI UDWKHU WKDQ D OHDGHU RI WKH UHOLJLRXV RUJDQL]DWLRQ EHFDXVH ³>W@KH UHFRUG LV UHSOHWH ZLWK
UHIHUHQFHV WR LQFLGHQWV RI SROLWLFDOO\ VRFLDOO\ RU UHOLJLRXVO\ PRWLYDWHG SHUVHFXWLRQ RI SUHFLVHO\ WKH VRUW RI QRQ
SURPLQHQWOD\RUYROXQWHHUZRUNHUVOLNH&RUGHURZKRFDUULHGRXWWKHPLVVLRQVIRUVRFLDOFKDQJHWRZKLFKWKH\RU
WKHLURUJDQL]DWLRQVDUHFRPPLWWHG´ 

(QFLQR0RWRUFDUV//&Y1DYDUUR6&W   LQWHUQDOTXRWDWLRQPDUNVDQGFLWDWLRQVRPLWWHG 
VHHDOVR'HSDUWPHQWRI+RPHODQG6HFXULW\HWDOY5HJHQWVRIWKH8QLYHUVLW\RI&DOLIRUQLDHWDO1RVOLSRS
DW  6PLOH\Y&LWLEDQN 6'DNRWD 1$86   VWDWLQJWKDWDJHQFLHVVKRXOG³WDNHDFFRXQW
RIOHJLWLPDWHUHOLDQFHRQSULRULQWHUSUHWDWLRQ´ 

3URSRVHG&)5 G &)5 G 

6HH75$&,PPLJUDWLRQ&RXUW%DFNORJ7RROVXSUDQRWH

'HSDUWPHQWRI+RPHODQG6HFXULW\HWDOY5HJHQWVRIWKH8QLYHUVLW\RI&DOLIRUQLDHWDO1RVOLSRSDW
 

,1$ D  

6HH,16Y&DUGR]D)RQVHFD86   HPSKDVL]LQJ³IOH[LELOLW\´LQWKHDV\OXPVWDQGDUG 




Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 230 of 965

LQFOXGHVDFWLRQVVRVHYHUHWKDWWKH\FRQVWLWXWHDQH[LJHQWWKUHDW´&/,1,&KDVJUDYHFRQFHUQV
DERXWWKHOLPLWDWLRQVLPSRVHGE\WKLVQHZGHILQLWLRQDQGIHDUVWKDWPDQ\ERQDILGHDV\OXPVHHNHUV
ZKRFDQQRWPHHWWKLVKHLJKWHQHGVWDQGDUGRI³VHYHULW\´ZRXOGEHGHQLHGGHVSLWHKDYLQJVXIIHUHG
RUIHDULQJVLJQLILFDQWKDUP

 7KH3URSRVHG5XOH¶V'HILQLWLRQRI3HUVHFXWLRQ,PSURSHUO\/LPLWV$V\OXP%DVHGRQ
7KUHDWHQHG+DUP

7KHSURSRVHGUXOHZRXOGH[SOLFLWO\H[FOXGH³WKUHDWVZLWKQRDFWXDOHIIRUWWRFDUU\RXWWKH
WKUHDWV´IURPWKHGHILQLWLRQRISHUVHFXWLRQ%XWLWGRHVQRWH[SODLQZKDWVWHSVDSHUVHFXWRUZRXOG
KDYHWRWDNHWR³FDUU\RXW´WKHWKUHDWQRUGRHVLWH[SODLQZKDWGHJUHHRIKDUPDYLFWLPPXVWHQGXUH
EHIRUHIOHHLQJIRUVDIHW\

,Q ,16 Y &DUGR]D)RQVHFD WKH 86 6XSUHPH &RXUW SURYLGHG WKH IXQGDPHQWDO
IUDPHZRUNIRUWKHDV\OXPZHOOIRXQGHGIHDUVWDQGDUG7KDWFDVHLQYROYHGWKHDSSOLFDQW¶VIHDURI
KDUPWRKHUVHOIEDVHGRQWKH1LFDUDJXDQJRYHUQPHQW¶VPLVWUHDWPHQWRIKHUEURWKHU,QWKDWFDVH
WKH6XSUHPH&RXUWIDPRXVO\TXRWHG$*UDKO0DGVHQ7KH6WDWXVRI5HIXJHHVLQ,QWHUQDWLRQDO
/DZ  WRFRQFOXGH

/HWXVSUHVXPHWKDWLWLVNQRZQWKDWLQWKHDSSOLFDQW VFRXQWU\RIRULJLQHYHU\WHQWK
DGXOWPDOHSHUVRQLVHLWKHUSXWWRGHDWKRUVHQWWRVRPHUHPRWHODERUFDPS,QVXFKD
FDVHLWZRXOGEHRQO\WRRDSSDUHQWWKDWDQ\RQHZKRKDVPDQDJHGWRHVFDSHIURPWKH
FRXQWU\LQTXHVWLRQZLOOKDYHµZHOOIRXQGHGIHDURIEHLQJSHUVHFXWHG¶XSRQKLVHYHQWXDO
UHWXUQ

,QLWVOHQJWK\DQDO\VLVRIZKDWFRQVWLWXWHVDZHOOIRXQGHGIHDURIIXWXUHSHUVHFXWLRQWKH6XSUHPH
&RXUWQHYHUVWDWHVWKDWWKHDSSOLFDQWPXVWZDLWIRUWKHSHUVHFXWRUWRPDNHDQ³HIIRUWWRFDUU\RXW
WKHWKUHDW´

7KH1350DFNQRZOHGJHVWKDWPDQ\ IHGHUDOFRXUWVKDYHIRXQGSHUVHFXWLRQEDVHGRQ
WKUHDWVRIKDUPEXWLQYRNHV%UDQG;VWDWLQJFU\SWLFDOO\³7KH'HSDUWPHQWV¶SURSRVHGUXOHZRXOG
ZDUUDQWUHHYDOXDWLRQLQDSSURSULDWHFDVHVXQGHUZHOOHVWDEOLVKHGSULQFLSOHV´7KHUHJXODWLRQV
FDQQRWZULWHDV\OXPSURWHFWLRQRXWRIWKHVWDWXWH7KHODQJXDJHUHTXLULQJHIIRUWVWRFDUU\RXWWKH
WKUHDWSDUWLFXODUO\ZKHUHWKHWKUHDWHQHGKDUPLVGHDWKZRXOGPHDQWKDWDV\OXPVHHNHUVFRXOGQRW
TXDOLI\XQOHVVWKHSHUVHFXWRUPDGHDFRQFUHWHHIIRUWWRZDUGNLOOLQJWKHP$VWKH&RXUWRI$SSHDOV
IRUWKH6L[WK&LUFXLWKDVUHFHQWO\KHOG³,WFDQQRWEHWKDWDQDSSOLFDQWPXVWZDLWXQWLOVKHLVGHDG
WRVKRZKHUJRYHUQPHQW¶VLQDELOLW\WRFRQWUROKHUSHUSHWUDWRU´7KURXJKWKHVHUHJXODWLRQVWKH
JRYHUQPHQWVHHNVWRLPSRVHDVWDQGDUGWKDWFRQIOLFWVZLWKWKH6XSUHPH&RXUW¶VZHOOIRXQGHGIHDU
GHILQLWLRQDQGZRXOGUHTXLUHDV\OXPVHHNHUV¶WRUHPDLQLQKDUP¶VZD\WRTXDOLI\IRUUHOLHI




3URSRVHG&)5 H &)5 H >HPSKDVLVDGGHG@
,G

&DUGR]D)RQVHFD86DW

6HHIRUH[DPSOH7DLURXY:KLWDNHU)G± WK&LU  ³WKHWKUHDWRIGHDWKDORQHFRQVWLWXWHV
SHUVHFXWLRQ´ 

)HG5DWQ

-XDQ$QWRQLRY%DUU)G WK&LU 
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 7KH3URSRVHG5XOH¶V'HILQLWLRQRI3HUVHFXWLRQ,PSURSHUO\)DLOVWR7DNH&XPXODWLYH
+DUPLQWR(IIHFW

:KLOHHPSKDVL]LQJWKHUHTXLUHG³VHYHULW\´WKHKDUPPXVWKDYHWRTXDOLI\DVSHUVHFXWLRQ
WKHSURSRVHGUXOHQRZKHUHVWDWHVWKDWDGMXGLFDWRUVPXVWFRQVLGHUWKHFXPXODWLYHKDUPH[SHULHQFHG
E\WKHDV\OXPVHHNHU,QVWHDGWKHUXOHVWDWHVLQLWVQRQH[KDXVWLYHOLVWWKDWDPRQJRWKHUKDUPVWKDW
GR QRW TXDOLI\ DV SHUVHFXWLRQ DUH ³EULHI GHWHQWLRQV´ DQG ³LQWHUPLWWHQW KDUDVVPHQW´ 7KXV DQ
DGMXGLFDWRUFRXOGGHQ\DV\OXPWRDQDV\OXPVHHNHUZKRKDVEHHQGHWDLQHGUHSHDWHGO\IRUPRQWKV
RU\HDUVLIHDFKGHWHQWLRQLVFRQVLGHUHG³EULHI´XQGHUWKLVXQGHILQHGVWDQGDUG

7KLV SURSRVHG UXOH FRQWUDGLFWV IHGHUDO FRXUW DQG %,$ SUHFHGHQW ZKLFK UHTXLUH
DGMXGLFDWRUVWRFRQVLGHUFXPXODWLYHKDUP,Q0DWWHURI2=WKH%,$DQDO\]HGKDUPWKDWWKH
DSSOLFDQWD-HZLVKPDQIURP8NUDLQHKDGVXIIHUHGLQWKHDJJUHJDWH:KLOHOHJDF\,PPLJUDWLRQ
DQG1DWXUDOL]DWLRQ6HUYLFHVDUJXHGWKDWQRQHRIWKHKDUPWKHDSSOLFDQWVXIIHUHGZDVVXIILFLHQWO\
VHYHUHWRFRQVWLWXWHSHUVHFXWLRQWKH%,$GLVDJUHHGILQGLQJWKDWEHDWLQJVYDQGDOLVPDQGWKUHDWV
WDNHQWRJHWKHUGLGDPRXQWWRSHUVHFXWLRQ7KHSURSRVHGUXOHVZRXOGOLNHO\OHDGWRWKHGHQLDORI
0U2=¶VFDVHVLQFHQRVLQJOHLQFLGHQWRIKDUPZDV³VHYHUH´/LNHZLVHVLQFHWKHUHGLGQRWDSSHDU
WREHHYLGHQFHLQWKHUHFRUGWKDWWKHDQWL6HPLWLFWKUHDWVKHUHFHLYHGLQKLVKRPHZHUHFRXSOHG
ZLWK³DQDFWXDOHIIRUWWRFDUU\WKHPRXW´LWLVOLNHO\WKDWDQDGMXGLFDWRUZRXOGGLVFRXQWWKHHIIHFW
RIWKHVHWKUHDWV $QDO\]LQJRQHRIWKHIHZSUHFHGHQWLDO DJHQF\GHFLVLRQVLQ ZKLFKDV\OXPZDV
JUDQWHGWKURXJKWKHOHQVRIWKHVHSURSRVHGUXOHVVKRZVWKHSURSRVHGUXOHV¶H[WUDRUGLQDU\UHDFK
DQGKRZGLIILFXOWLWLVWRHQYLVLRQDQ\RQHTXDOLI\LQJIRUDV\OXP

,QDUHFHQWGHFLVLRQE\WKH&RXUWRI$SSHDOVIRUWKH7KLUG&LUFXLWWKHFRXUWFKDVWLVHGWKH
%,$IRUIDLOLQJWRFRQVLGHUFXPXODWLYHKDUPWRWKHDSSOLFDQWDSROLWLFDODFWLYLVWIOHHLQJKDUPIURP
1LFDUDJXD¶V 6DQGLQLVWD JRYHUQPHQW 7KH FRXUW VWDWHG ³%RWK WKH ,- DQG %,$ IDLOHG WR JLYH WKH
SURSHU ZHLJKW WR WKH FXPXODWLYH HIIHFW RI 3HWLWLRQHU¶V H[SHULHQFHV 7KH ,-¶V DQDO\VLV EHJDQ E\
FRQVLGHULQJWKHLQFLGHQWVRQHDWDWLPHDQGFRQFOXGLQJWKDWQRQHRIWKHLQFLGHQWVVWDQGLQJDORQH
URVHWRWKHOHYHORISDVWSHUVHFXWLRQ´7KHSURSRVHGUXOHZRXOGDOORZDGMXGLFDWRUVWRHQJDJHLQ
SUHFLVHO\WKLVW\SHRI³RQHDWDWLPH´DQDO\VLVZLWKRXWFRQVLGHULQJZKDWWKHRYHUDOOKDUPLVZKHQ
HDFKLQFLGHQWLVDJJUHJDWHG7KH7KLUG&LUFXLWLQQRXQFHUWDLQWHUPVUHMHFWHGWKLVDSSURDFK³(YHQ
LIWKH,-ZDVFRUUHFWWKDWQRVLQJOHLQFLGHQWLQLVRODWLRQURVHWRWKHOHYHORISDVWSHUVHFXWLRQKHZDV
VWLOOUHTXLUHGWRDQDO\]HZKHWKHUWKHFXPXODWLYHHIIHFWRIWKHVHLQFLGHQWVFRQVWLWXWHGDVHYHUHµWKUHDW
WROLIHRUIUHHGRP¶´/LNHZLVHLQDGHFLVLRQE\WKH&RXUWRI$SSHDOVIRUWKH)RXUWK&LUFXLWWKH
FRXUWUHPDQGHGWKHFDVHRIDJD\PDQIURP%HQLQZKRKDGEHHQEHDWHQDQGWKUHDWHQHGUHSHDWHGO\
FLWLQJWKH%,$¶VIDLOXUHWRFRQVLGHUFXPXODWLYHKDUP




3URSRVHG&)5 H &)5 H 

6HH+HUUHUD5H\HVY$WWRUQH\*HQRI8QLWHG6WDWHV)G G&LU  ³(YHQLIWKH,-ZDVFRUUHFW
WKDWQRVLQJOHLQFLGHQWLQLVRODWLRQURVHWRWKHOHYHORISDVWSHUVHFXWLRQKHZDVVWLOOUHTXLUHGWRDQDO\]HZKHWKHUWKH
FXPXODWLYHHIIHFWRIWKHVHLQFLGHQWVFRQVWLWXWHGDVHYHUHµWKUHDWWROLIHRUIUHHGRP¶´ 

6HH0DWWHURI2= ,=, 1'HF %,$

,GDW

+HUUHUD5H\HVY$WWRUQH\*HQRI8QLWHG6WDWHV)G G&LU 

,G

7DLURXY:KLWDNHU)G WK&LU 




Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 232 of 965

&/,1,&¶V (VWDPRV8QLGRV SURMHFW VWDIIKDYHOLNHZLVHVHHQWKHLPSRUWDQFHRIDVVHVVLQJ
FXPXODWLYHKDUPLQDV\OXPFDVHV)RUH[DPSOH&/,1,&ZRUNHGZLWKD\HDUROG&XEDQDV\OXP
VHHNHU FXUUHQWO\ LQ -XDUH] EHFDXVH RI 033 ZKLOH IDFLQJ UHPRYDO SURFHHGLQJV LQ WKH (O 3DVR
LPPLJUDWLRQ FRXUW +H KDV VXIIHUHGH[WHQVLYH FXPXODWLYH³PLQRU KDUP´ DQG VKRXOG EH JUDQWHG
SURWHFWLRQXQGHUWKHFXUUHQWGHILQLWLRQRISHUVHFXWLRQEXWPLJKWVWUXJJOHWRPHHWWKHQHZVWDQGDUG
7KLV LQGLYLGXDODQG KLV IDPLO\ KDYH EHHQ WDUJHWHG E\ WKH JRYHUQPHQW IRU DOPRVW  \HDUV +LV
SROLWLFDOYLHZVKDYHUHVXOWHGLQEHLQJILUHGIURPKLVMRELQGHWDLQHGIRUDFRXSOHRIGD\VLQ
ILUHG IURP DQRWKHU MRE LQ DV ZHOO DV H[WHQVLYH RWKHU KDUP ZKHUH HDFK LQGLYLGXDO
LQFLGHQW WR KLPVHOI DQG KLV IDPLO\ FRXOG EH FKDUDFWHUL]HG DV ³PLQRU´ $V DUHVXOWKH DQG KLV
IDPLO\ZHUHRVWUDFL]HGDQGFRXOG QRORQJHUFRQWLQXHWR OLYHLQ&XED7KLV IDPLO\LV WHUULILHGRI
UHWXUQLQJWR&XEDEXWZRXOGOLNHO\ORVHWKHLUDSSOLFDWLRQIRUDV\OXPXQGHUWKHQHZUXOH

7KHSURSRVHGUHJXODWLRQDVZULWWHQZLWKQRUHIHUHQFHWRDJJUHJDWHRUFXPXODWLYHKDUP
ZRXOGDOORZSHUVHFXWRUVWRVXEMHFWWKHLUYLFWLPVWRDOLIHWLPHRIEHDWLQJVGHWHQWLRQVDQGWKUHDWV
VR ORQJ DV QR RQH LQFLGHQW FRXOG EH FKDUDFWHUL]HG DV ³VHYHUH´ 7KLV UXOH ZRXOG FRQWUDGLFW WKH
SURWHFWLRQVJXDUDQWHHGXQGHUWKH,1$DQGPXVWEHUHVFLQGHG

 7KH 3URSRVHG 5XOH¶V 'HILQLWLRQ RI 3HUVHFXWLRQ ,PSURSHUO\ )DLOV WR ,QVWUXFW
$GMXGLFDWRUV WR &RQVLGHU 3HUVHFXWLRQ IURP WKH 3HUVSHFWLYH RI &KLOGUHQ RU 2WKHU
9XOQHUDEOH$V\OXP6HHNHUV

:KLOHWKHSURSRVHGUXOHVSHFLILHVW\SHVRIKDUPWKDWZRXOGQRWEHFRQVLGHUHGVXIILFLHQWO\
³VHYHUH´WRPHHWWKHQHZGHILQLWLRQRISHUVHFXWLRQLWGRHVQRWLQVWUXFWDGMXGLFDWRUVWRWDNHLQWR
FRQVLGHUDWLRQ VSHFLILF YXOQHUDELOLWLHV RI SDUWLFXODU DV\OXP VHHNHUV HVSHFLDOO\ FKLOGUHQ 7KH
$V\OXP2IILFHKDVWUDLQLQJPDWHULDOVVSHFLILFWRFODLPVEURXJKWE\FKLOGUHQ&LWLQJQXPHURXV
LQWHUQDWLRQDOODZJXLGDQFHLQFOXGLQJ7KH8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWV&RQYHQWLRQRQ
WKH5LJKWVRIWKH&KLOG7KH+DJXH&RQYHQWLRQRQ3URWHFWLRQRI&KLOGUHQDQG&R2SHUDWLRQLQ
5HVSHFWRI,QWHUFRXQWU\$GRSWLRQDQGWKH8QLWHG1DWLRQV+LJK&RPPLVVLRQHUIRU5HIXJHHV 
WKHWUDLQLQJPRGXOHJLYHVJXLGDQFHVSHFLILFWRDGMXGLFDWLQJFODLPVE\FKLOGUHQ6SHFLILFDOO\WKHVH
WUDLQLQJPDWHULDOVVWDWH³7KHKDUPDFKLOGIHDUVRUKDVVXIIHUHGPD\VWLOOTXDOLI\DVSHUVHFXWLRQ
GHVSLWHDSSHDULQJWREHUHODWLYHO\OHVVWKDQWKDWQHFHVVDU\IRUDQDGXOWWRHVWDEOLVKSHUVHFXWLRQ´

)HGHUDOFRXUWVRIDSSHDOVKDYHOLNHZLVHXQGHUVFRUHGWKHGLIIHUHQWSHUFHSWLRQRIKDUPE\
FKLOGUHQDQGUHTXLUHGWKH%,$WRWDNHFKLOGUHQ¶VVSHFLDOYXOQHUDELOLWLHVLQWRFRQVLGHUDWLRQ7KXV
WKH1LQWK&LUFXLWKDVIRXQGWKDW³>D@JHFDQEHDFULWLFDOIDFWRULQWKHDGMXGLFDWLRQRIDV\OXPFODLPV
DQGPD\EHDUKHDYLO\RQWKHTXHVWLRQRIZKHWKHUDQDSSOLFDQWZDVSHUVHFXWHGRUZKHWKHUVKHKROGV
D ZHOOIRXQGHG IHDU RI IXWXUH SHUVHFXWLRQ´  7KH &RXUW RI $SSHDOV IRU WKH 6HYHQWK &LUFXLW
UHPDQGHGWKHFDVHRIDFKLOGDV\OXPVHHNHUUHSULPDQGLQJWKH%,$EHFDXVH




 6HH 86&,6 5$,2 'LUHFWRUDWH ± 2IILFHU 7UDLQLQJ &KLOGUHQ V &ODLPV 'HF   
KWWSVZZZXVFLVJRYVLWHVGHIDXOWILOHVILOHVQDWLYHGRFXPHQWV&KLOGUHQVB&ODLPVB/3B5$,2SGI

,GDW

,GDW

6HH-RUJH7]RFY*RQ]DOHV)G G&LU  ³7KLVFRPELQDWLRQRIFLUFXPVWDQFHVFRXOGZHOO
FRQVWLWXWHSHUVHFXWLRQWRDVPDOOFKLOGWRWDOO\GHSHQGHQWRQKLVIDPLO\DQGFRPPXQLW\´ 

+HUQDQGH]2UWL]Y*RQ]DOHV)G WK&LU 
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WKH%,$KDGDQREOLJDWLRQWRHYDOXDWHWKHLPSDFWRIWKHVHDFWLRQVRQDFKLOGEHWZHHQ
WKHDJHVRIHLJKWDQGWKLUWHHQ,WGRHVQRWDSSHDUKRZHYHUWKDWLQDGGUHVVLQJWKH
TXHVWLRQRISDVWSHUVHFXWLRQWKH%,$FRQVLGHUHG0U.KRO\DYVNL\ VDJHDWWKHWLPH
WKHVH HYHQWV RFFXUUHG²D IDFWRU WKDW ZH KDYH QRWHG µPD\ EHDU KHDYLO\ RQ WKH
TXHVWLRQRIZKHWKHUDQDSSOLFDQWZDVSHUVHFXWHG¶

'HILQLQJ ³SHUVHFXWLRQ´ IRU WKH ILUVW WLPH ZLWKRXW DQ\ PHQWLRQ RI WKH QHHG WR FRQVLGHU WKH
VSHFLDOL]HGKDUPWKDWFKLOGUHQVXIIHUZRXOGEH DVLJQLILFDQWGHSDUWXUHIURPHVWDEOLVKHGSUDFWLFH
DQGOHDGWRPDQ\FKLOGUHQEHLQJUHWXUQHGWRKDUP¶VZD\

 7KH3URSRVHG5XOH¶V'HILQLWLRQRI3HUVHFXWLRQ,PSURSHUO\'LVFRXQWVWKH(IIHFWVRI
WKH&ULPLQDOL]DWLRQRI3URWHFWHG&KDUDFWHULVWLFV

7KH SURSRVHG UXOH DOVR VSHFLILHV WKDW DGMXGLFDWRUV VKRXOG QRW ILQG SHUVHFXWLRQ EDVHG RQ
³JRYHUQPHQWODZVRUSROLFLHVWKDWDUHLQIUHTXHQWO\HQIRUFHGXQOHVVWKHUHLVFUHGLEOHHYLGHQFHWKDW
WKRVH ODZV RU SROLFLHV KDYH EHHQ RU ZRXOG EH DSSOLHG WR DQ DSSOLFDQW SHUVRQDOO\´ 7KLV UXOH
ZRXOGSODFHDQHDUO\LPSRVVLEOHHYLGHQWLDU\EXUGHQRQDV\OXPVHHNHUVZKRIHDUWKHLUJRYHUQPHQW
EHFDXVHDSURWHFWHGFKDUDFWHULVWLFKDVEHHQFULPLQDOL]HG

)RUH[DPSOHWKHUHDUHFXUUHQWO\PRUHWKDQDGR]HQFRXQWULHVZRUOGZLGHWKDWLPSRVHWKH
GHDWKSHQDOW\IRUVDPHVH[VH[XDOUHODWLRQV,WLVOLNHO\WKDWWKRVHSHQDOWLHVDUH³LQIUHTXHQWO\
HQIRUFHG´EHFDXVHVH[XDOPLQRULWLHVLQFRXQWULHVLPSRVLQJWKHGHDWKSHQDOW\DUHOLNHO\WRUHPDLQ
LQ WKH FORVHW KLGLQJ D IXQGDPHQWDO SDUW RI WKHPVHOYHV UDWKHU WKDQ ULVNLQJ GHDWK 7KH &RXUW RI
$SSHDOVIRUWKH1LQWK&LUFXLWKDVKHOGWKDWLWZRXOGEHLPSHUPLVVLEOHIRUWKH86JRYHUQPHQWWR
IRUFH D JD\ PDQ WR KLGH ZKR KH LV WR OLIH VDIHO\ LQ KLV KRPH FRXQWU\ RI /HEDQRQ 7KH &RXUW
H[SODLQHG

HYHQLIWKHUHZHUHDJXDUDQWHHWKDW.DURXQLZRXOGQRWEHSHUVHFXWHGIRUKLVSDVW
KRPRVH[XDODFWVWKH$WWRUQH\*HQHUDODSSHDUVFRQWHQWZLWKVDGGOLQJ.DURXQLZLWK
WKH+REVRQ VFKRLFHRIUHWXUQLQJWR/HEDQRQDQGHLWKHU  IDFLQJSHUVHFXWLRQIRU
HQJDJLQJLQ IXWXUHKRPRVH[XDO DFWV RU  OLYLQJ DOLIHRIFHOLEDF\ ,QRXUYLHZ
QHLWKHU RSWLRQ LV DFFHSWDEOH $V WKH 6XSUHPH &RXUW KDV FRXQVHOHG ³>Z@KHQ
VH[XDOLW\ ILQGV RYHUW H[SUHVVLRQ LQ LQWLPDWH FRQGXFW ZLWK DQRWKHU SHUVRQ WKH
FRQGXFW FDQ EH EXW RQH HOHPHQW LQ D SHUVRQDO ERQG WKDW LV PRUH
HQGXULQJ´/DZUHQFHY7H[DV866&W/(GG
 

8QGHUWKHSURSRVHGUHJXODWLRQVRPHRQHZKRIHDUHGHYHQWKHGHDWKSHQDOW\EDVHGRQDSURWHFWHG
FKDUDFWHULVWLF ZRXOG EHDU DQ DGGLWLRQDO HYLGHQWLDU\ EXUGHQ RI SURYLQJ WKDW WKHLU JRYHUQPHQW LV
³OLNHO\´WRHQIRUFHLWVODZ



.KRO\DYVNL\Y0XNDVH\)G WK&LU 

3URSRVHG&)5 H &)5 H 

+ULVWLQD%\UQHV&RXQWULHV:KHUH%HLQJ*D\,V/HJDOO\3XQLVKDEOH E\'HDWK86$ 72'$<-XQH
KWWSVZZZXVDWRGD\FRPVWRU\PRQH\FRXQWULHVZKHUHEHLQJJD\LVOHJDOO\SXQLVKDEOHE\
GHDWK

.DURXQLY*RQ]DOHV)G WK&LU 
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$V\OXPVHHNHUVZKRFRPHIURPFRXQWULHVWKDWFULPLQDOL]HVDPHVH[DFWLYLW\RULGHQWLW\RU
IRURWKHUSURWHFWHGFKDUDFWHULVWLFVPD\UHDVRQDEO\IHDUVHHNLQJSROLFHSURWHFWLRQLIWKH\NQRZWKH
SROLFH FRXOG DUUHVW WKHP EDVHG RQ ZKR WKH\ DUH /DZV FULPLQDOL]LQJ IXQGDPHQWDO DVSHFWV RI
SHRSOH¶V LGHQWLWLHV XQGHUVWDQGDEO\ OHDG WR GLVWUXVW RI WKH JRYHUQPHQW DQG GLVEHOLHI WKDW WKH
JRYHUQPHQW YDOXHV WKRVH LQGLYLGXDOV RU ZLOO SURYLGH SURWHFWLRQ 7KH SURSRVHG UXOH UHTXLULQJ
DV\OXP VHHNHUV WR DVFHUWDLQ ZKHWKHU WKH\ DUH LQGLYLGXDOO\ OLNHO\ WR IDFH SURVHFXWLRQ XQGHU D
SDUWLFXODUODZLPSRVHVDQLPSRVVLEOHEXUGHQRQWKHPDQGGLVFRXQWVFRQGLWLRQVWKDWPD\SXWWKHP
DWULVN:KHQFRQVLGHULQJWKLVVHFWLRQRIWKHSURSRVHGUXOHLQFRPELQDWLRQZLWKWKHVHFWLRQWKDW
SURKLELWVHYLGHQFHRIFXOWXUDOVWHUHRW\SHVLWLVXQFOHDUZKDWW\SHVRIHYLGHQFHDQDV\OXPVHHNHU
FRXOGUHO\RQWRHVWDEOLVKDZHOOIRXQGHGIHDURISHUVHFXWLRQ

( &)5 I &)5 I ²7KH3URSRVHG5XOH:RXOG,PSRVHD/DXQGU\
/LVWRI$QWL$V\OXP0HDVXUHV8QGHUWKH*XLVHRI³1H[XV´

6RPHRIWKHPRVWUHVWULFWLYHDVSHFWVRIWKHSURSRVHGUXOHDUHODLGRXWLQWKHVHFWLRQWLWOHG
³1H[XV´5DWKHUWKDQLQFOXGHDUHDVRQHGDQDO\VLVRIWKHPHDQLQJRI³RQDFFRXQWRI´DVODLGRXWLQ
WKH,1$WKHSURSRVHGUXOHSURYLGHVDOLVWRIFRPPRQIDFWSDWWHUQVWKDWLWLQVWUXFWVDGMXGLFDWRUVWR
XVXDOO\GHQ\EDVHGRQ³QH[XV´JURXQGV,Q0DWWHURI$%WKHDWWRUQH\JHQHUDOIDXOWHGWKH%,$
IRUKDYLQJUHOLHGRQ³FRQFHVVLRQV´E\'+6LQSUHYLRXVSUHFHGHQWUHTXLULQJWKDWWKH,-HQJDJHLQ
LQGLYLGXDOL]HGDQDO\VLVLQHDFKFDVH7KHJRYHUQPHQWFDQQRWKDYHLWVFDNHDQGHDWLWWRR,ILWLV
ZURQJ IRU DQ DGMXGLFDWRU WR GHFLGH FDVHV IDYRUDEO\ EHFDXVH WKH IDFWV DUH VLPLODU WR WKRVH LQ
SUHFHGHQWLDOGHFLVLRQVLWFDQQRWQRZZULWHDUXOHLQVWUXFWLQJDGMXGLFDWRUVWRGHQ\FRPPRQIDFW
SDWWHUQV ZLWKRXW HQJDJLQJ LQ WKH ³ULJRURXV´ DQDO\VLV UHTXLUHG E\ 0DWWHU RI $% 7KH
JRYHUQPHQW¶VMXVWLILFDWLRQIRULVVXLQJDOLVWWKDWZRXOGOHDGWREODQNHWGHQLDOVLVWKDWWKHQHZUXOHV
³ZRXOGIXUWKHUWKHH[SHGLWLRXVFRQVLGHUDWLRQRIDV\OXPDQGVWDWXWRU\ZLWKKROGLQJFODLPV´7KH
SURSRVHG UXOHV ZRXOG FRQWLQXH WR LPSOHPHQW WKH DGPLQLVWUDWLRQ¶V JRDOV RI VSHHGLQJ XS
SURFHHGLQJV 7KURXJKRXW WKH 1350 WKH JRYHUQPHQW HPSKDVL]HV HIILFLHQF\ DQG H[SHGLHQF\
RYHUIDLUQHVVGXHSURFHVVDQGEDVLFKXPDQLW\

,QMXVWLI\LQJHDFKRIWKHVHEODQNHWGHQLDOSURYLVLRQVWKH1350FKHUU\SLFNVDVLQJOHFDVH
IURPGLIIHUHQWFLUFXLWVWRVXSSRUWLWV³FRQFOXVLRQ´%H\RQGFLWLQJWRWKLVVLQJOHFDVHPRVWRIWKH
EODQNHWDUHDVWKDWZRXOGUHTXLUHGHQLDOKDYHQRH[SODQDWLRQZKDWVRHYHU,WLVFOHDUWKDWWKHRQO\
JRDORIWKLVVHFWLRQRIWKHSURSRVHGUXOHVLVWRJLYHDGMXGLFDWRUVDODXQGU\OLVWRIUHDVRQVWRVZLIWO\
GHQ\DSSOLFDWLRQV



6HHVHFWLRQ,,,)VXSUD
6HHSURSRVHG&)5 I &)5 I 

0DWWHURI$%, 1'HF $* 

,GDW

)HG5

³8QGHUWKH7UXPSDGPLQLVWUDWLRQWKHDWWRUQH\JHQHUDOKDVDEXVHGKLVSRZHUE\LQVWUXFWLQJQHZMXGJHVWRGHFLGH
WKHLUFDVHVLQZD\VWKDWIXUWKHUWKH'HSDUWPHQWRI-XVWLFH¶VHQIRUFHPHQWDQGGHWHUUHQFHJRDOVSULRULWL]LQJVSHHGRYHU
IDLUFDVHE\FDVHDGMXGLFDWLRQ´6HH63/&$WWRUQH\*HQHUDO¶V-XGJHVDWVXSUDQRWH

$VZLWKWKHGHFLVLRQVLVVXHGE\WKHDWWRUQH\JHQHUDOXQGHUWKLVDGPLQLVWUDWLRQWKDWDUHGHVLJQHGWRVHYHUHO\UHVWULFW
DV\OXPWKHJRYHUQPHQWLVFDUHIXOLQWKH1350WRDOORZIRUWKH³SRVVLELOLW\´RIJUDQWLQJDV\OXPGHVSLWHWKHUHJXODWLRQV
SODLQ WH[W WKDW ZRXOG DSSHDU WR HOLPLQDWH DV\OXP LQ PRVW LQVWDQFHV 7KH 1350 VWDWHV ³WKH UHJXODWLRQ GRHV QRW
IRUHFORVHWKDWDWOHDVWLQUDUHFLUFXPVWDQFHVVXFKIDFWVFRXOGEHWKHEDVLVIRUILQGLQJQH[XVJLYHQWKHIDFWVSHFLILF
QDWXUHRIWKLVGHWHUPLQDWLRQ´ )HG57KHDWWRUQH\JHQHUDOGHFLVLRQLQ 0DWWHURI$%FRQWDLQVVLPLODU
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 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOVRI$V\OXP%DVHGRQ
³,QWHUSHUVRQDO$QLPXVRU5HWULEXWLRQ´

7KH SURSRVHG UXOH ZRXOG JHQHUDOO\ UHTXLUH GHQLDOV EDVHG RQ ³LQWHUSHUVRQDO DQLPXV RU
UHWULEXWLRQ´7KH1350UHDFKHVWKLVVZHHSLQJFRQFOXVLRQEDVHGRQFLWDWLRQWRDVLQJOHIHGHUDO
FRXUW RI DSSHDOV FDVH WKDW LV  \HDUV ROG 7KDW FDVH LQYROYHG D EXVLQHVV GHDO JRQH EDG WKDW
LQYROYHG D PHPEHU RI WKH UR\DO IDPLO\ LQ 8QLWHG $UDE (PLUDWHV ,Q WKDW GHFLVLRQ WKH FRXUW
XSKHOGWKHILQGLQJWKDWVSHHFKFRQFHUQLQJDEXVLQHVVGHDOGLGQRWDPRXQWWRSROLWLFDOVSHHFKVLPSO\
EHFDXVHRQHRIWKHDFWRUVLQWKHGHDOZDVSDUWRIWKHUR\DOIDPLO\([WUDSRODWLQJIURPWKHXQXVXDO
IDFWV RI WKDW FDVH WKDW QHLWKHU ³LQWHUSHUVRQDO DQLPXV´ QRU ³UHWULEXWLRQ´ FDQ OHDG WR D ILQGLQJ RI
QH[XVLVDUELWUDU\DQGLUUDWLRQDO

:KLOH &/,1,& GLVDJUHHV ZLWK WKH DGGLWLRQ RI WKLV ODQJXDJH WR WKH UXOH DW DOO ZH DUH
SDUWLFXODUO\FRQFHUQHGZLWKWKHSKUDVH³ L LQWHUSHUVRQDODQLPXVRUUHWULEXWLRQ´,WLVXQFOHDUIURP
WKLV SKUDVH ZKHWKHU WKH ZRUG ³LQWHUSHUVRQDO´ LV LQWHQGHG WR PRGLI\ RQO\ DQLPXV RU DOVR
³UHWULEXWLRQ´7KHGLFWLRQDU\GHILQLWLRQRI³UHWULEXWLRQ´LV³WKHGLVSHQVLQJRUUHFHLYLQJRIUHZDUG
RUSXQLVKPHQWHVSHFLDOO\LQWKHKHUHDIWHU´8QGHUWKHQHZO\SURSRVHGGHILQLWLRQRISHUVHFXWLRQ
LQWKHVHUXOHVSHUVHFXWLRQLQYROYHV³DQLQWHQWWRWDUJHWDEHOLHIRUFKDUDFWHULVWLFDVHYHUHOHYHORI
KDUPDQGWKHLQIOLFWLRQRIDVHYHUHOHYHORIKDUPE\WKHJRYHUQPHQWRIDFRXQWU\RUE\SHUVRQVRU
DQ RUJDQL]DWLRQ WKDW WKH JRYHUQPHQW ZDV XQDEOH RU XQZLOOLQJ WR FRQWURO´ 7KLV WDUJHWLQJ IRU
VHYHUHKDUPLVFOHDUO\V\QRQ\PRXVZLWK³GLVSHQVLQJSXQLVKPHQW´7KHUHIRUHWKHSURSRVHGQH[XV
UXOH ZKLFK VWDWHV WKDW QH[XV FDQQRW EH WLHG WR ³UHWULEXWLRQ´ LV FRQIXVLQJ DQG FRQWUDU\ WR WKH
RUGLQDU\ODQJXDJHXVHRIWKHZRUG

/LNHZLVHDGGLQJWKHZRUG³LQWHUSHUVRQDO´WRWKHQH[XVGHILQLWLRQDVDGLVTXDOLI\LQJIDFWRU
DOVRPDNHVOLWWOHVHQVH$OOKDUPIURPRQHSHUVRQWRDQRWKHULV³LQWHUSHUVRQDO´,WVHHPVWKDWWKH
JRYHUQPHQW¶VLQWHQWLVWROLPLWWKHDELOLW\WRILQGQH[XVZKHUHWKHUHLVSULYDWHDFWRUKDUPEXWWKLV
ZRXOGEHFRQWUDU\WRWKHGHILQLWLRQRISHUVHFXWLRQLQWKHSURSRVHGUHJXODWLRQVZKLFKVSHFLILFDOO\
UHFRJQL]HV WKDW SULYDWH DFWRU KDUP FDQ FRQVWLWXWH SHUVHFXWLRQ LI WKH JRYHUQPHQW LV ³XQDEOH RU
XQZLOOLQJWRFRQWURO´WKHSULYDWHDFWRU


TXDOLI\LQJODQJXDJH, 1'HF $* VWDWLQJWKHUHPD\EHH[FHSWLRQDOFLUFXPVWDQFHVZKHQYLFWLPV
RISULYDWHFULPLQDODFWLYLW\FRXOGPHHWWKHVHUHTXLUHPHQWV \HWGDWDDQDO\VLVKDVVKRZQWKDWDV\OXPJUDQWUDWHVKDYH
GURSSHGIROORZLQJWKHGHFLVLRQ6HH+XPDQ5LJKWV)LUVW*UDQW5DWHV3OXPPHWDV7UXPS$GPLQLVWUDWLRQ'LVPDQWOHV
86
$V\OXP
6\VWHP
%ORFNV
DQG
'HSRUWV
5HIXJHHV
DW

-XQH
 
KWWSVZZZKXPDQULJKWVILUVWRUJVLWHVGHIDXOWILOHV$GPLQLVWUDWLRQ'LVPDQWOLQJ86$V\OXP6\VWHPSGI

3URSRVHG&)5 I L &)5 I L 

=RDUDEY0XNDVH\)G WK&LU 

,G

,G

6HH0HULDP:HEVWHU'LFWLRQDU\ KWWSVZZZPHUULDPZHEVWHUFRPGLFWLRQDU\UHWULEXWLRQ 1RWHWKHGHILQLWLRQ
DERYHLVWKHVHFRQGOLVWHGGHILQLWLRQ7KHILUVWGHILQLWLRQ³UHFRPSHQVHRUUHZDUG´LVFOHDUO\LQDSSRVLWH 

3URSRVHG&)5 H &)5 H 

 6HH 0HUULDP :HEVWHU 'LFWLRQDU\ KWWSVZZZPHUULDPZHEVWHUFRPGLFWLRQDU\LQWHUSHUVRQDO GHILQLQJ
³LQWHUSHUVRQDO´DV³EHLQJUHODWLQJWRRULQYROYLQJUHODWLRQVEHWZHHQSHUVRQV´

7KLVODQJXDJHGHULYHVIURPWKHVWDWXWRU\UHIXJHHGHILQLWLRQIRXQGDW,1$ D  
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 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LI WKH
$SSOLFDQW&DQQRW3URYHWKDW2WKHU0HPEHUVRIWKH6DPH3URSRVHG36*6XIIHUHG
WKH6DPH+DUP

7KHSURSRVHGUXOHWKHQJRHVRQWROLPLWDV\OXPIXUWKHUVWDWLQJWKDWWKHUHLVJHQHUDOO\QR
QH[XV ZKHUH ³ LL  ,QWHUSHUVRQDO DQLPXV LQ ZKLFK WKH DOOHJHG SHUVHFXWRU KDV QRW WDUJHWHG RU
PDQLIHVWHGDQDQLPXVDJDLQVWRWKHUPHPEHUVRIDQDOOHJHGSDUWLFXODUVRFLDOJURXSLQDGGLWLRQWR
WKHPHPEHUZKRKDVUDLVHGWKHFODLPDWLVVXH´7KLVHOHPHQWRIWKHSURSRVHGUXOHZRXOGLPSRVH
DQLPSRVVLEOHDQGDUELWUDU\EXUGHQRQDQDV\OXPVHHNHU,IDQDV\OXPVHHNHULVIOHHLQJYLROHQFHRU
SRWHQWLDO GHDWK LW ZRXOG EH DEVXUG WR IRUFH WKDW DV\OXP VHHNHU WR LQYHVWLJDWH ZKHWKHU WKHLU
SHUVHFXWRUKDVKDUPHGRWKHUSHRSOH$QGWKHUHLVQRORJLFDOUHDVRQZK\WKLVVKRXOGPDWWHUXQGHU
WKHSURSRVHGUXOHVDSHUVHFXWRUZRXOGEHJLYHQD³IUHHSDVV´WRSHUVHFXWHRQHSHUVRQEHIRUHWKH
LQGLYLGXDOZRXOGKDYHWKHDELOLW\WRVHHNDV\OXP7KHUHLVQRUDWLRQDOEDVLVWRJLYHSHUVHFXWRUVWKLV
IUHHSDVV

)XUWKHUPRUHWKLVVHFWLRQRIWKHUXOHLVLUUDWLRQDOLQWKDWLWDSSOLHVVSHFLILFDOO\WRSHUVHFXWLRQ
EDVHGRQSDUWLFXODUVRFLDOJURXSPHPEHUVKLS,Q0DWWHURI$FRVWDWKH%,$DSSOLHGWKHFRQFHSWRI
HMXVGHPJHQHULVWRFRQFOXGHWKDWZRUGV³RIWKHVDPHNLQG´VKRXOGEHFRQVWUXHGVLPLODUO\7KH
DWWRUQH\JHQHUDOFLWHGWKLVFRQFHSWIDYRUDEO\LQ0DWWHURI/($7KH1350GRHVQRWDUWLFXODWH
DQ\UHDVRQOHWDORQHDUDWLRQDORQHIRUZK\WKRVHFODLPLQJDV\OXPEDVHGRQPHPEHUVKLSLQD36*
ZRXOG EH KHOG WR D FRPSOHWHO\ GLIIHUHQW DQG KLJKHU HYLGHQWLDU\ VWDQGDUG WKDQ WKRVH FODLPLQJ
DV\OXPEDVHGRQWKHRWKHUIRXUSURWHFWHGFKDUDFWHULVWLFV7KLVSURYLVLRQLVWKHUHIRUHLUUDWLRQDODQG
VKRXOGEHZLWKGUDZQ

 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ &DVHV
7KDW'R1RW,QYROYHDQ$SSOLFDQW¶V'HVLUHWR&KDQJH&RQWURO2YHUWKH6WDWH

7KH SURSRVHG UXOH ZRXOG IXUWKHU OLPLW DV\OXP EDVHG RQ DQ DSSOLFDQW¶V ³>J@HQHUDOL]HG
GLVDSSURYDORIGLVDJUHHPHQWZLWKRURSSRVLWLRQWRFULPLQDOWHUURULVWJDQJJXHULOODRURWKHUQRQ
VWDWH RUJDQL]DWLRQV DEVHQW H[SUHVVLYH EHKDYLRU LQ IXUWKHUDQFH RI D GLVFUHWH FDXVH DJDLQVW VXFK
RUJDQL]DWLRQVUHODWHGWRFRQWURORIDVWDWHRUH[SUHVVLYHEHKDYLRUWKDWLVDQWLWKHWLFDOWRWKHVWDWHRU
DOHJDOXQLWRIWKHVWDWH´7KLVVHFWLRQRIWKHUXOHLVFOHDUO\GHVLJQHGWRHOLPLQDWHDV\OXPIRU
WKRVHIOHHLQJWKHLQWHUQDWLRQDOFULPLQDORUJDQL]DWLRQVWKDWKDYHVHL]HGFRQWURORIODUJHVZDWKHVRI
WKH1RUWKHUQ7ULDQJOHRI&HQWUDO$PHULFD7KHUXOHGLVUHJDUGVVXEVWDQWLDOHYLGHQFHWKDWLQPDQ\
SDUWVRI(O6DOYDGRU+RQGXUDVDQG*XDWHPDODWKHVH³JDQJV´DUHDFWLQJDVTXDVLJRYHUQPHQWV
7KXVLQPDQ\LQVWDQFHVWKHUHLVQRUHDVRQIRUWKHDV\OXPVHHNHUWRHQJDJHLQ³H[SUHVVLYHEHKDYLRU
WKDWLVDQWLWKHWLFDOWRWKHVWDWH´EHFDXVHWKHVWDWHKDVQRUHDODXWKRULW\





3URSRVHG&)5 I LL &)5 I LL 

0DWWHURI$FRVWD, 1'HF %,$ 

0DWWHURI/($, 1'HF $* 

3URSRVHG&)5 I LLL &)5 I LLL 

6HH3DXO-$QJHOR&RXQFLORQ)RUHLJQ5HODWLRQV:K\&DQ¶W&HQWUDO$PHULFD&XUE&RUUXSWLRQ" )HE 
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/LNHZLVHWKHQH[WVHFWLRQRIWKHSURSRVHGUXOHZKLFKZRXOGFDWHJRULFDOO\GHQ\DV\OXP
WRWKRVHZKRUHVLVWUHFUXLWPHQWGRHVQRWWDNHLQWRDFFRXQWWKHSRZHUKHOGE\WKHWUDQVQDWLRQDO
FULPLQDORUJDQL]DWLRQVWKDWIXQFWLRQDVGHIDFWRJRYHUQPHQWV

 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ &DVHV
:KHUHWKH$SSOLFDQW,V7DUJHWHGIRU)LQDQFLDO*DLQ

7KHSURSRVHGUXOHZRXOGUHTXLUHDGMXGLFDWRUVWRGHQ\DV\OXPFDVHVRQQH[XVJURXQGVEDVHG
RQ ³7KH WDUJHWLQJ RI WKH DSSOLFDQW IRU FULPLQDO DFWLYLW\ IRU ILQDQFLDO JDLQ EDVHG RQ ZHDOWK RU
DIIOXHQFHRUSHUFHSWLRQVRIZHDOWKRUDIIOXHQFH´7RMXVWLI\WKLVVZHHSLQJH[FOXVLRQWKH1350
DJDLQFLWHVWRDVLQJOHIHGHUDO&RXUWRI$SSHDOVGHFLVLRQ$OGDQD5DPRVY+ROGHU+RZHYHULQ
FLWLQJLQSDVVLQJWRWKLVGHFLVLRQWKHJRYHUQPHQWGRHVQRWDFNQRZOHGJHWKDWWKHSULPDU\KROGLQJ
RIWKDWGHFLVLRQLVWKDWHYHQLIDSHUVHFXWRUVHHNVWRKDUPDQDV\OXPVHHNHUIRUILQDQFLDOJDLQWKH
%,$PXVWHQJDJHLQ DPL[HGPRWLYHDQDO\VLVWR GHWHUPLQHZKHWKHUWKHSURWHFWHGFKDUDFWHULVWLF
³ZDV DOVR D FHQWUDO UHDVRQ IRU WKH SHUVHFXWLRQ´ 7KH &RXUW RI $SSHDOV IRU WKH )LUVW &LUFXLW
WKHUHIRUHUHPDQGHG$OGDQD5DPRVY+ROGHUEHFDXVHWKH%,$KDGLPSHUPLVVLEO\IRFXVHGRQWKH
ZHDOWKRIWKHDSSOLFDQWDVDSRVVLEOHPRWLYDWLQJIDFWRUIRUWKHSHUVHFXWRU7KH)LUVW&LUFXLWVWDWHV

,QHLWKHUFDVHZHDUHDZDUHRIQROHJDODXWKRULW\VXSSRUWLQJWKHSURSRVLWLRQWKDWLI
ZHDOWKLVRQHUHDVRQIRUWKHDOOHJHGSHUVHFXWLRQRIDIDPLO\PHPEHUDSURWHFWHG
JURXQG²VXFKDVIDPLO\PHPEHUVKLS²FDQQRWEHDVZHOO7RWKHFRQWUDU\WKHSODLQ
WH[W RI WKH VWDWXWH ZKLFK DOORZV DQ DSSOLFDQW WR HVWDEOLVK UHIXJHH VWDWXV LI WKH
SURWHFWHG JURXQG LV ³DW OHDVW RQH FHQWUDO UHDVRQ´ IRU WKH SHUVHFXWLRQ FOHDUO\
FRQWHPSODWHV WKH SRVVLELOLW\ WKDWPXOWLSOH PRWLYDWLRQV FDQ H[LVW DQG WKDW WKH
SUHVHQFHRIDQRQSURWHFWHGPRWLYDWLRQGRHVQRWUHQGHUDQDSSOLFDQWLQHOLJLEOHIRU
UHIXJHHVWDWXV

7KURXJKWKLV SURSRVHGUHJXODWLRQWKHJRYHUQPHQW VHHNVWR GRH[DFWO\ZKDW WKH $OGDQD5DPRV
GHFLVLRQVWDWHVLWVKRXOGQRWKDYHGRQHLQWKDWFDVH$QGQRZWKHJRYHUQPHQWUHOLHVRQWKDWGHFLVLRQ
DVLWVVROHMXVWLILFDWLRQWRLPSOHPHQWDEODQNHWUXOHDJDLQVWDV\OXPVHHNHUVZKRPD\EHWDUJHWHG
LQ SDUW EDVHG RQ ZHDOWK RU SHUFHLYHG ZHDOWK ZLWK QR UHJXODWRU\ UHTXLUHPHQW WKDW DGMXGLFDWRUV
HQJDJHLQPL[HGPRWLYHDQDO\VLVDVLVUHTXLUHGXQGHUWKH5HDO,'$FWDVFRGLILHGLQWKH,1$
7KLVSURSRVHGUXOHLVDUELWUDU\DQGLUUDWLRQDODQGVKRXOGEHZLWKGUDZQ

 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ &DVHV
:KHUHWKH$SSOLFDQW,V6XEMHFWHGWR³&ULPLQDO$FWLYLW\´

7KHSURSRVHGUXOHQH[WVWDWHVWKDWWKHUHFDQQRWEHDQH[XVEDVHGRQ³FULPLQDODFWLYLW\´
7KLV SURSRVHGODQJXDJHDV ZULWWHQLV FRPSOHWHO\ LUUDWLRQDO 7KHW\SHVRIKDUPWKDWKDYHEHHQ
IRXQGWRULVHWRWKHOHYHORISHUVHFXWLRQLQWKHSDVWLQFOXGHPXUGHUUDSHDQGVHYHUHEHDWLQJV,Q



3URSRVHG&)5 I LY &)5 I LY 
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PRVWFRXQWULHVWKURXJKRXWWKHZRUOGHDFKRIWKRVHKDUPVLVDFULPH)LQGLQJWKDWWKHUHLVQRQH[XV
WRDKDUPWKDWFDQEHGHILQHGDVD³FULPLQDODFWLYLW\´ZRXOGOHDYHYLUWXDOO\DOODV\OXPVHHNHUVZKR
KDYHH[SHULHQFHGSDVWKDUPZLWKRXWSURWHFWLRQ7KLVEURDGUHDGLQJRIWKHZRUG³FULPLQDODFWLYLW\´
PD\QRW EHZKDW WKHJRYHUQPHQW LQWHQGHGEXW LQFOXGLQJVZHHSLQJODQJXDJHLQ WKHUHJXODWLRQV
ZLWKRXWFODULILFDWLRQZRXOGXQGRXEWHGO\OHDGWRPDVVGHQLDOVRIFODLPVE\WKRVHZKRKDYHERQD
ILGHDV\OXPFODLPV

$JDLQWKH1350FLWHVWRDVLQJOHIHGHUDOFRXUWRIDSSHDOVFDVH=HWLQRY+ROGHUWRMXVWLI\
WKLV H[WUDRUGLQDULO\ EURDG JURXQG WR GHQ\ DV\OXP FODLPV ,Q WKDW FDVH WKH DV\OXP VHHNHU ZDV
GHWDLQHGDQGXQUHSUHVHQWHGEHIRUHWKHLPPLJUDWLRQFRXUWDQGWKH%,$,WZDVQRWXQWLOKHKDG
ILOHG D SUR VH SHWLWLRQ IRU UHYLHZ WKDW KH REWDLQHG FRXQVHO DQG PRVW RIKLV DSSHDO FHQWHUHG RQ
SURFHGXUDOGHIHFWVLQWKHSURFHHGLQJVEHORZ7KH1350SURYLGHVQRH[SODQDWLRQIRUWKHQHHG
WR LPSOHPHQW D EODQNHW UXOH LQVWHDG VLPSO\ SXOOLQJ D VHQWHQFH IUDJPHQW TXRWDWLRQ IURP WKLV
GHFLVLRQZLWKRXWIXUWKHUH[SODQDWLRQWRMXVWLI\WKHUXOH7KHJRYHUQPHQWVKRXOGZLWKGUDZWKH
ODQJXDJHRIWKLVVHFWLRQRIWKHSURSRVHGUXOHZKLFKFRXOGUHVXOWLQWKHGHQLDORIDOODV\OXPFODLPV
$WDPLQLPXPWKHJRYHUQPHQWVKRXOGFODULI\WKDWORQJDFFHSWHGIRUPVRIKDUPWKDWDUHQHDUO\
DOZD\VFULPLQDOL]HGLQWKHDV\OXPVHHNHUV¶FRXQWULHVRIRULJLQFDQQRWFDWHJRULFDOO\EHIRXQGWR
ODFNQH[XVWRDSURWHFWHGFKDUDFWHULVWLF

 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ &DVHV
:KHUHWKH$SSOLFDQW,V3HUVHFXWHGIRU%HLQJ3HUFHLYHGDVD*DQJ0HPEHU


7KHSURSRVHGUXOHZRXOGFRGLI\GHQLDOVRQQH[XVJURXQGVIRUDSSOLFDQWVZKRDUHZURQJO\
SHUFHLYHGDVEHLQJJDQJPHPEHUV&RGLI\LQJWKHLQDELOLW\RIVRPHRQHZKRLVSHUFHLYHGDVD
JDQJPHPEHUWRPHHWWKHQH[XVGHILQLWLRQPD\UHVXOWLQWZLFHYLFWLPL]LQJDV\OXPVHHNHUV7KHUH
LVQRUDWLRQDOHIRUGHQ\LQJDV\OXPEDVHGRQSHUFHLYHGJDQJPHPEHUVKLSZKLFKXQOLNHDFWXDOJDQJ
PHPEHUVKLSGRHVQRWLQYROYHDQ\ZURQJGRLQJRQWKHSDUWRIWKHDSSOLFDQW

 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH 'HQLDOV RI $V\OXP LQ &DVHV
%DVHGRQ*HQGHU

7KH SURSRVHG UXOH ZRXOG DOVR YLUWXDOO\ FDWHJRULFDOO\ HOLPLQDWH JHQGHU DV D JURXQG IRU
DV\OXPVWDWLQJH[SOLFLWO\WKDW³JHQGHU´FDQQRWEHFRQVLGHUHGDQH[XVWRSHUVHFXWLRQ$JDLQWKH
1350SURYLGHVQRDQDO\VLVDVWRZK\DGMXGLFDWRUVPXVWFDWHJRULFDOO\ILQGWKDWWKHUHFDQQRWEHD
QH[XVEHWZHHQJHQGHUDQGKDUP7KH'HSDUWPHQWVDJDLQFLWHWRDVLQJOH\HDUROGIHGHUDOFLUFXLW
FRXUW GHFLVLRQ 1LDQJ Y *RQ]DOHV LQ VXSSRUW RI WKLV UDGLFDO FKDQJH LQ WKH ODZ :KLOH WKH
JRYHUQPHQWSXOOVDVLQJOHSKUDVHIURPWKDWFDVHH[SUHVVLQJ³FRQFHUQ´RYHUWKHXVHRIJHQGHUDVD
36*LQIDFWWKDWGHFLVLRQIDYRUHGDPRUHH[SDQVLYHYLHZRIQH[XVWKDQZDVWDNHQLQ0DWWHURI
.DVLQJD,Q1LDQJWKH7HQWK&LUFXLWUHPDQGHGWKHFDVHIRUIXUWKHUSURFHHGLQJVDQGH[SOLFLWO\



=HWLQRY+ROGHU)G WK&LU 
,GDW

  )HG 5  ³ ³$Q DOLHQ¶V GHVLUH WR EH IUHH IURP KDUDVVPHQW E\ FULPLQDOV PRWLYDWHG E\ WKHIW RU UDQGRP
YLROHQFHE\JDQJPHPEHUVEHDUVQRQH[XVWRDSURWHFWHGJURXQG   ´ ´
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VWDWHG WKDW IRU FDVHV LQYROYLQJ IHPDOH JHQLWDO PXWLODWLRQ ³WKDW RSSRVLWLRQ WR )*0 QHHG QRW EH
SURYHGWRHVWDEOLVKQH[XV´,QVWHDGWKH&RXUWRI$SSHDOVVSHFLILHGWKDWLWDJUHHGZLWKD1LQWK
&LUFXLWGHFLVLRQWKDWLWLVQRWQHFHVVDU\IRUVXUYLYRUVRI)*0WRSURYHWKDWWKH\RSSRVHGWKH
SUDFWLFH,QVWHDG

:HEHOLHYHWKDWRSSRVLWLRQLVQRWUHTXLUHGLQRUGHUWRPHHWWKH³RQDFFRXQWRI´SURQJ
LQIHPDOHJHQLWDOPXWLODWLRQFDVHV7KHSHUVHFXWLRQDWLVVXHLQWKHVHFDVHV²WKHIRUFLEOH
SDLQIXOFXWWLQJRIDIHPDOH VERG\SDUWV²LVQRWDUHVXOWRIDZRPDQ VRSSRVLWLRQWRWKH
SUDFWLFHEXWUDWKHUDUHVXOWRIKHUVH[DQGKHUFODQPHPEHUVKLSDQGRUQDWLRQDOLW\7KDW
LV WKHVKDUHGFKDUDFWHULVWLFWKDWPRWLYDWHVWKHSHUVHFXWLRQLV QRW RSSRVLWLRQEXW WKH
IDFW WKDW WKH YLFWLPV DUH IHPDOH LQ D FXOWXUH WKDW PXWLODWHV WKH JHQLWDOLD RI LWV
IHPDOHV

&OHDUO\ZRPHQFRQWLQXHWR EHWDUJHWHGDURXQGWKHZRUOG EDVHGVROHO\RQWKHIDFW WKDWWKH\ DUH
IHPDOH7KHUHLVQRUDWLRQDOEDVLVWRGHQ\DV\OXPEHFDXVHVRPHRQHKDVEHHQWDUJHWHGRQDFFRXQW
RIWKHLUJHQGHU

%\ZD\RIH[DPSOH&/,1,&¶V(VWDPRV8QLGRVSURMHFWLQ&LXGDG-XDUH]UHFHQWO\DVVLVWHG
D\HDUROGZRPDQIURP*XDWHPDODZKRVHSULPDU\ODQJXDJHLV0DP7KH(VWDPRV8QLGRVOHJDO
WHDPKHOSHGKHUWRSUHSDUHIRUDSURVHKHDULQJEHIRUHWKH(O3DVRLPPLJUDWLRQFRXUW,Q&/,1,&¶V
PXOWLSOHFRQVXOWDWLRQVZLWKKHUVKHVKDUHGDWHUULI\LQJQDUUDWLYHDERXWIDFLQJSHUVHFXWLRQEHFDXVH
VKHLVDZRPDQDQGLVVHHQDVSURSHUW\RIWKH06JDQJ8QGHUWKHSURSRVHGUXOHVKHZRXOGEH
FDWHJRULFDOO\EDUUHGIURPSUHYDLOLQJRQKHUDV\OXPFDVHEHFDXVHWKHUHDVRQVKHKDVEHHQWDUJHWHG
LVKHUJHQGHU7KHJRYHUQPHQWFDQQRWVLPSO\SXEOLVKDUXOHIRUWKHSXUSRVHRIUHGXFLQJWKHQXPEHU
RIDV\OXPVHHNHUVZKRZRXOGTXDOLI\IRUUHOLHIZKHQVRPDQ\RIWKHVHFODLPVDUHERQDILGH7KLV
SRUWLRQRIWKHUXOHPXVWEHZLWKGUDZQ,WLVDUELWUDU\WREDVHDUXOHWKDWZRXOGFDWHJRULFDOO\GHQ\
SURWHFWLRQEDVHGRQJHQGHURQDFDVHWKDWUHDFKHGWKHRSSRVLWHFRQFOXVLRQ

 7KH 3URSRVHG 5HJXODWLRQ ,PSURSHUO\ )DLOV WR ,QFOXGH $Q\ 5HTXLUHPHQW IRU
$GMXGLFDWRUVWR(QJDJHLQ0L[HG0RWLYH$QDO\VLV

7KHSURSRVHGUXOHFRGLILHVQH[XVIRUWKHILUVWWLPHLQWKHUHJXODWLRQV<HWFRQWUDU\WRWKH

VWDWXWH  WKH UHJXODWLRQV GR QRW UHTXLUH DGMXGLFDWRUV WR FRQVLGHU PL[HG PRWLYHV LQ WKHLU QH[XV
DQDO\VLVDQGDVVXFKDUHXOWUDYLUHV7KHOHJLVODWLYHKLVWRU\WRWKH5($/,'$FWWKDWDGGHGWKH³RQH
FHQWUDOUHDVRQ´VWDQGDUGWRWKH,1$PDNHVFOHDUWKDW³&RQVLVWHQWZLWKFXUUHQWODZWKLVODQJXDJH
DOORZVIRUWKHSRVVLELOLW\WKDWDSHUVHFXWRUPD\KDYHPL[HGPRWLYHV,WGRHVQRWUHTXLUHWKDWWKH
SHUVHFXWRUEHPRWLYDWHGVROHO\E\WKHYLFWLP¶VSRVVHVVLRQRIDSURWHFWHGFKDUDFWHULVWLF´&RXUWV
KDYHDIILUPHGWKDWWKHVWDWXWRU\³RQHFHQWUDOUHDVRQ´VWDQGDUGUHTXLUHVDGMXGLFDWRUVWRHQJDJHLQD
PL[HGPRWLYHVDQDO\VLV
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&/,1,& KDV JUDYH FRQFHUQV WKDW DGMXGLFDWRUV PRWLYDWHG ILQDQFLDOO\ WR FRPSOHWH FDVHV
TXLFNO\FRXOGVHL]HRQRQHIDFWRUIURPWKHUHJXODWLRQVDVJURXQGVWRGHQ\DV\OXPFDVHVUDWKHU
WKDQHQJDJLQJLQDQXDQFHGPL[HGPRWLYHVDQDO\VLVDVUHTXLUHGE\ODZ$VZULWWHQDQDGMXGLFDWRU
FRXOGFRQFOXGHWKDWRQHDVSHFWRIWKHKDUPWKHDSSOLFDQWIHDUHGLVSUHFOXGHGE\WKHUHJXODWLRQV
VXFKDV ³FULPLQDO DFWLYLW\´ DQGGHQ\WKHFODLPZLWKRXWHQJDJLQJLQ DVHDUFKLQJDQDO\VLVRIWKH
UHDVRQVIRUWKHFULPLQDODFWLYLW\DQGZKHWKHUWKHSHUVHFXWRUZDVPRWLYDWHGE\RQHFHQWUDOUHDVRQ
WRFRPPLWDFULPHDJDLQVWWKHDSSOLFDQWRQDFFRXQWRIDSURWHFWHGFKDUDFWHULVWLF

$VGLVFXVVHGDERYHWKH QH[XVUHJXODWLRQV VKRXOGEHZLWKGUDZLQ WKHLU HQWLUHW\EHFDXVH
WKH\DUHLOOUHDVRQHGDQGGRQRWFRQWDLQDQ\UDWLRQDOVXSSRUWLQWKHUXOHPDNLQJ0RUHRYHULWLV
LUUDWLRQDOIRUWKHJRYHUQPHQWWRFRGLI\WKHOHJDOVWDQGDUGIRUQH[XVIRUWKHILUVWWLPHDQGQRWLQFOXGH
WKHVWDWXWRU\ODQJXDJHWKDWUHTXLUHVDGMXGLFDWRUVWRFRQVLGHUPL[HGPRWLYHV

) &)5 J &)5 J ²7KH3URSRVHG5XOH:RXOG([FOXGH(YLGHQFH
WKDW$V\OXP6HHNHUV1HHGWR6XSSRUW7KHLU&ODLPV

7KH SURSRVHG UXOH H[SOLFLWO\ SURKLELWV FRQVLGHUDWLRQ RI HYLGHQFH EDVHG RQ ³FXOWXUDO
VWHUHRW\SHV´ 7KH UXOH LWVHOI GRHV QRW GHILQH ³FXOWXUDO VWHUHRW\SHV´ VWDWLQJ WKDW ³HYLGHQFH
SURPRWLQJFXOWXUDOVWHUHRW\SHVDERXWDQLQGLYLGXDORUDFRXQWU\LQFOXGLQJVWHUHRW\SHVEDVHGRQ
UDFHUHOLJLRQQDWLRQDOLW\RUJHQGHUDQGRIIHUHGWRVXSSRUWWKHEDVLVRIDQDOOHJHGIHDURIKDUP
IURPWKHLQGLYLGXDORUFRXQWU\VKDOOQRWEHDGPLVVLEOHLQDGMXGLFDWLQJWKDWDSSOLFDWLRQ´,QWKH
1350FLWLQJRQO\WR0DWWHURI$%WKHJRYHUQPHQWUHIHUVWRVXFKHYLGHQFHDV³SHUQLFLRXV´
:KLOHWKHJRYHUQPHQWVHHPVWRWDNHRIIHQVHWKDWDV\OXPVHHNHUVIOHHLQJVWDWHVWKDWGRQRWDIIRUG
WKHPSURWHFWLRQZRXOGRIIHUHYLGHQFHDERXWWKHFXOWXUDOFRQWH[WIRUWKHKDUPVWKH\IDFHLWIDLOVWR
DGGUHVVZKDWHYLGHQFHZRXOGEHDGPLVVLEOHLQFRXUWRUEHIRUHWKHDV\OXPRIILFH,QIDFWWKH86
'HSDUWPHQWRI6WDWH+XPDQ5LJKWV5HSRUWIRU*XDWHPDODWKHFRXQWU\RIIHDUHGKDUPLQ0DWWHURI
$%H[SOLFLWO\GHVFULEHVKXPDQULJKWVFRQFHUQVXVLQJWKHZRUG³FXOWXUH´LQFOXGLQJWKHVWDWHPHQW
³$FXOWXUHRILQGLIIHUHQFHWRGHWDLQHHULJKWVSXWWKHZHOIDUHRIGHWDLQHHVDWULVN´/DWHUWKH
'26UHSRUWVWDWHV³3DUWLFLSDWLRQRI:RPHQDQG0LQRULWLHV7UDGLWLRQDODQGFXOWXUDOSUDFWLFHV
LQDGGLWLRQWRGLVFULPLQDWLRQDQGLQVWLWXWLRQDOELDVKRZHYHUOLPLWHGWKHSROLWLFDOSDUWLFLSDWLRQRI
ZRPHQ DQG PHPEHUV RI LQGLJHQRXV JURXSV´ $QG DJDLQ WKH UHSRUW QRWHV ³,QGLJHQRXV




6HH6WDWHPHQWRI-XGJH$$VKOH\7DEDGGRU3UHVLGHQW1DWLRQDO$VVRFLDWLRQRI,PPLJUDWLRQ-XGJHV
%HIRUHWKH6HQDWH-XGLFLDU\&RPPLWWHH%RUGHU6HFXULW\DQG,PPLJUDWLRQ6XEFRPPLWWHH
+HDULQJRQ³6WUHQJWKHQLQJDQG5HIRUPLQJ$PHULFD¶V,PPLJUDWLRQ&RXUW6\VWHP´DW $SU 
KWWSVZZZMXGLFLDU\VHQDWHJRYLPRPHGLDGRF7DEDGGRU7HVWLPRQ\SGI ³$ QXPHULF TXRWD RU
WLPHEDVHGGHDGOLQHSLWVWKHMXGJH¶VSHUVRQDOOLYHOLKRRGDJDLQVWWKHLQWHUHVWVERWKWKH'+6DQGWKHUHVSRQGHQW(YHU\
GHFLVLRQZLOOEHWDLQWHGZLWKWKHVXVSLFLRQRIHLWKHUDQDFWXDORUVXEFRQVFLRXVFRQVLGHUDWLRQE\WKHMXGJHRIWKHLPSDFW
KLVRUKHUGHFLVLRQZRXOGKDYHUHJDUGLQJZKHWKHURUQRWKHRUVKHLVDEOHWRIXOILOODSHUVRQDOTXRWDRUDGHDGOLQH´ 

&)5 J &)5 J 

,G

)HG5

86'HSDUWPHQWRI6WDWH&RXQWU\5HSRUWVRQ+XPDQ5LJKWV3UDFWLFHV±*XDWHPDODDW 0DU 
KWWSVZZZVWDWHJRYZSFRQWHQWXSORDGV*8$7(0$/$+80$15,*+765(3257SGI
>(PSKDVLVDGGHG@

,GDW>(PSKDVLVDGGHG@
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FRPPXQLWLHVZHUHXQGHUUHSUHVHQWHGLQQDWLRQDOSROLWLFVDQGUHPDLQHGODUJHO\RXWVLGHWKHSROLWLFDO
HFRQRPLFVRFLDODQGFXOWXUDOPDLQVWUHDP´

7KH XVH RI ³FXOWXUDO VWHUHRW\SHV´ LQ WKH 'HSDUWPHQW RI 6WDWH¶V RZQ FRXQWU\ FRQGLWLRQV
UHSRUWV KLJKOLJKWV WKH UHDOLW\ WKDW LW ZRXOG EH LPSRVVLEOH WR GLVFXVV FRQGLWLRQV LQ DQ\ FRXQWU\
ZLWKRXW GLVFXVVLQJ LWV FXOWXUH DQG ZLWKRXW HQJDJLQJ LQ DW OHDVW VRPH VWHUHRW\SLQJ  $V\OXP
VHHNHUV PXVW GHPRQVWUDWH ERWK D VXEMHFWLYH IHDU RI KDUP DQG WKDW WKH KDUP LV REMHFWLYHO\
UHDVRQDEOH7RSURYHHDFKRIWKHVHHOHPHQWVLWLVQRWRQO\DSSURSULDWHEXWQHFHVVDU\IRUWKHDV\OXP
VHHNHU WR SUHVHQW HYLGHQFH DERXW FRQGLWLRQV LQ WKHLU FRXQWULHV RI RULJLQ $GGLWLRQDOO\ DV\OXP
VHHNHUV FODLPLQJ SHUVHFXWLRQ EDVHG RQ PHPEHUVKLS LQ D SDUWLFXODU VRFLDO JURXS PXVW SURYLGH
HYLGHQFHDVWRZK\WKHSURSRVHG36*LVVRFLDOO\GLVWLQFWZLWKLQWKHLUVRFLHW\7KLVW\SHRIHYLGHQFH
FRXOGDOVRLQFOXGH³FXOWXUDOVWHUHRW\SHV´IRUH[DPSOHWKDWLQGLJHQRXVFRPPXQLWLHVLQ*XDWHPDOD
UHPDLQRXWVLGHRIPDLQVWUHDPFXOWXUHWKHUH

7KURXJKRXWWKHSURSRVHGUHJXODWLRQVWKHJRYHUQPHQWLGHQWLILHVXQDFFHSWDEOHHYLGHQFHDQG
OHJDOWKHRULHVZLWKRXWSURYLGLQJH[DPSOHVRIKRZDV\OXPVHHNHUVFDQSURYHWKHLUFDVHVRUZKDW
IDFWW\SHVRIFODLPVFRXOGSRWHQWLDOO\VXFFHHG/LNHZLVHWKLVVZHHSLQJSURKLELWLRQRQPRVWIRUPV
RIFRXQWU\FRQGLWLRQVHYLGHQFH DSSDUHQWO\HYHQLQFOXGLQJSDUWVRIWKH'HSDUWPHQWRI6WDWH+XPDQ
5LJKWV 5HSRUWV  ZRXOG PDNHLWFORVHWR LPSRVVLEOHIRU DV\OXPVHHNHUVWRFDUU\WKHLUEXUGHQRI
SURRI DV PXFK RI WKH HYLGHQFH WKH\ ZRXOG QHHG WR SURYH WKHLU FDVHV ZRXOG EH FRQVLGHUHG
LQDGPLVVLEOHXQGHUWKLVQHZUXOH

*  &)5    &)5  ²7KH 3URSRVHG 5XOH :RXOG 'HFLPDWH 3ULYDF\
3URWHFWLRQVIRU$V\OXP6HHNHUV

7KH SURSRVHG UXOH ZRXOG DOORZ WKH JRYHUQPHQW JUHDWHU DELOLW\ WR GLVFORVH FRQILGHQWLDO
LQIRUPDWLRQIURPDV\OXPVHHNHUV¶DSSOLFDWLRQVWRRWKHUJRYHUQPHQWHQWLWLHVSRWHQWLDOO\KDYLQJD
FKLOOLQJHIIHFWRQDV\OXPVHHNHUVZKRIHDUWKDWWKHLUFRQILGHQWLDOLQIRUPDWLRQZRXOGUHFHLYHOHVV
SURWHFWLRQWKDQLQWKHSDVW7KLVSURSRVHGFKDQJHDSSHDUVOLQNHGWRWKHJRYHUQPHQW¶VRYHUDOOYLHZ
WKDWDV\OXPLVD³ORRSKROH´DQGZRXOGOLNHO\EHXVHGWRQHHGOHVVO\H[SHQGIXUWKHUJRYHUQPHQW
UHVRXUFHV RQ WU\LQJ WR ILQG FDVHV RI IUDXG LQ WKH DV\OXP V\VWHP 5DWKHU WKDQ XVH DGGLWLRQDO
JRYHUQPHQWUHVRXUFHVWRGHWHFWIUDXGZKHQV\VWHPVDUHDOUHDG\LQSODFHWRYHULI\WKHLGHQWLW\DQG
FKHFNWKHEDFNJURXQGRIDV\OXPVHHNHUVWKHDGPLQLVWUDWLRQVKRXOGIRFXVRQDGMXGLFDWLQJSHQGLQJ
DV\OXP DSSOLFDWLRQV WR HQVXUH WKDW WKRVH IOHHLQJ SHUVHFXWLRQ HLWKHU DW WKH KDQGV RI WKHLU RZQ
JRYHUQPHQWRUEHFDXVHWKHLUJRYHUQPHQWZDVXQDEOHRUXQZLOOLQJWRSURYLGHSURWHFWLRQDUHQRW
UHWXUQHGWRKDUPE\WKH86JRYHUQPHQW





,GDW>(PSKDVLVDGGHG@

7KH0HUULDP:HEVLWH'LFWLRQDU\GHILQHVVWHUHRW\SHDV³VRPHWKLQJFRQIRUPLQJWRDIL[HGRUJHQHUDOSDWWHUQ´6HH
KWWSVZZZPHUULDPZHEVWHUFRPGLFWLRQDU\VWHUHRW\SH1RWHWKLVLVWKHVHFRQGGHILQLWLRQIRUWKHQRXQZLWKWKHILUVW
GHILQLWLRQ³DSODWHFDVWIURPDSULQWLQJVXUIDFH´EHLQJLUUHOHYDQWKHUH

:KLWH+RXVH3UHVLGHQW'RQDOG-7UXPS,V:RUNLQJWR6WRSWKH$EXVHRI2XU$V\OXP6\VWHPDQG$GGUHVVWKH
5RRW&DXVHVRIWKH%RUGHU&ULVLV $SU KWWSVZZZZKLWHKRXVHJRYEULHILQJVVWDWHPHQWVSUHVLGHQWGRQDOG
MWUXPSZRUNLQJVWRSDEXVHDV\OXPV\VWHPDGGUHVVURRWFDXVHVERUGHUFULVLV ³7KH ELJJHVW ORRSKROH GUDZLQJ
LOOHJDODOLHQVWRRXUERUGHUVLVWKHXVHRIIUDXGXOHQWRUPHULWOHVVDV\OXPFODLPVWRJDLQHQWU\LQWRRXUJUHDWFRXQWU\´ 
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+ &)5 E  &)5 E  ²7KH3URSRVHG5XOH
:RXOG5HGHILQHWKH,QWHUQDO5HORFDWLRQ6WDQGDUG*UHDWO\,QFUHDVLQJWKH%XUGHQRQ
7KRVH6HHNLQJ3URWHFWLRQ

7KHSURSRVHGUXOHZRXOGXQODZIXOO\FKDQJHWKHLQWHUQDOUHORFDWLRQDQDO\VLVDQGSODFHPDQ\
DV\OXPVHHNHUVZLWKPHULWRULRXVDV\OXPFODLPVLQJUDYHULVNRIKDUP8QGHUORQJHVWDEOLVKHGODZ
WKH LQWHUQDO UHORFDWLRQ DQDO\VLV FRQVLVWV RI WZR VWHSV   ³ZKHWKHU DQ DSSOLFDQW FRXOG UHORFDWH
VDIHO\´DQGLIVR  ³ZKHWKHULWZRXOGEHUHDVRQDEOHWRUHTXLUHWKHDSSOLFDQWWRGRVR´)RUDQ
DSSOLFDQWWREHDEOHWRVDIHO\UHORFDWHLQWHUQDOO\³WKHUHPXVWEHDQDUHDRIWKHFRXQWU\ZKHUHKHRU
VKHKDVQRZHOOIRXQGHGIHDURISHUVHFXWLRQ´7RGHWHUPLQHWKHUHDVRQDEOHQHVVRIUHORFDWLRQ
DGMXGLFDWRUVPXVWFRQVLGHULQWHUDOLDSRWHQWLDOKDUPLQWKHVXJJHVWHGUHORFDWLRQDUHDRQJRLQJ
FLYLOVWULIHLQWKHFRXQWU\DQGVRFLDODQGFXOWXUDOFRQVWUDLQWV

7KH1350OD\VRXWDVWDQGDUGIRUDQDO\]LQJWKHUHDVRQDEOHQHVVRILQWHUQDOUHORFDWLRQWKDW
DOPRVWQRDSSOLFDQWIRUDV\OXPZLWKKROGLQJRIUHPRYDORU&$7SURWHFWLRQZRXOGEHDEOHWRPHHW
8QGHUWKHSURSRVHGUXOHWKHDGMXGLFDWRURQO\DVVHVVHVWKHVDIHW\RILQWHUQDOUHORFDWLRQEDVHGRQD
OLPLWHGQXPEHURIIDFWRUVZKLFKPRVWO\SHUWDLQWRWKHSHUVHFXWRUDQGWKHDGMXGLFDWRUZRXOGQRW
EHUHTXLUHGWRDVVHVVWKHPDQ\RWKHUIDFWRUVLQDGGLWLRQWRODFNRIVDIHW\WKDWPD\PDNHLQWHUQDO
UHORFDWLRQXQUHDVRQDEOH7KHQHZUXOHZLWKRXWDQ\OHJDOMXVWLILFDWLRQLVDFRPSOHWHUHYHUVDO
IURPSULRUDJHQF\UHJXODWLRQVDQGHVWDEOLVKHGOHJDOSUHFHGHQW$VSHFWVRIWKLVSURSRVHGUXOHDUH
OHJDOO\ XQMXVWLILDEOH DW EHVW DQG PRUDOO\ XQDFFHSWDEOH DW ZRUVW $V\OXP DSSOLFDWLRQV PXVW EH
DGMXGLFDWHGRQDFDVHE\FDVHEDVLVDQGWKHUHJXODWLRQVVKRXOGQRWVXJJHVWMXVWLILFDWLRQVWRGHQ\
DSSOLFDWLRQVRIERQDILGHDV\OXPVHHNHUV

&RXQWHUWRGHFDGHVRIMXULVSUXGHQFHWKHSURSRVHGUXOHZRXOGUHTXLUHWKHDGMXGLFDWRUWR
DQDO\]HWKHVL]HRIWKHFRXQWU\WKHORFDWLRQVL]HUHDFKRU³QXPHURVLW\´RIWKHSHUVHFXWRUDVZHOO
DVWKHDV\OXPDSSOLFDQW¶VDELOLW\WRMRXUQH\WRWKH8QLWHG6WDWHV7KHSURSRVHGUXOHDOVRLPSOLHV
WKDWLIDQDV\OXPVHHNHUFRPHVIURPDODUJHFRXQWU\RULIWKHSHUVHFXWRULVRQO\RQHSHUVRQWKH
DSSOLFDQWVKRXOGEHDEOHWRUHORFDWHLQWHUQDOO\7KHFOHDULPSOLFDWLRQRIWKLVODQJXDJHLVWKDWLIDQ
DV\OXPVHHNHULVDEOHWRWUDYHOWRUHDFKWKH8QLWHG6WDWHVDQ\WHVWLPRQ\DERXWWKHXQUHDVRQDEOHQHVV
RIUHORFDWLQJZLWKLQWKHLUFRXQWU\RIRULJLQFDQEHGLVFRXQWHGEHFDXVHWKH\ZHUHDEOHWRPDNHD
ORQJ MRXUQH\ LQ VHDUFK RI VDIHW\ 7KLV LPSOLHG UHDVRQLQJ LV QRQVHQVLFDO DQG QR FDVH KDV HYHU
FRQVLGHUHGWKHDELOLW\WRWUDYHOLQLWVLQWHUQDOUHORFDWLRQDQDO\VLV7KH1350RIIHUVQRUHDVRQLQJ
DV WR WKLV HOHPHQW LQ WKH ³WRWDOLW\ RI WKH FLUFXPVWDQFHV´ GHWHUPLQDWLRQ RI LQWHUQDO UHORFDWLRQ
DQDO\VLVDQGLWVHHPVWKDWWKHSXUSRVHRIDGGLQJWKLVIDFWRULVVLPSO\WRJLYHDGMXGLFDWRUVJURXQGV
WRGHQ\YLUWXDOO\DOODV\OXPDSSOLFDWLRQVVLQFHE\GHILQLWLRQDQDV\OXPVHHNHUPXVWKDYHWUDYHOHG
WRWKH8QLWHG6WDWHVLQRUGHUWRVHHNDV\OXPKHUH



0DWWHURI0=05, 1'HF %,$ $IUL\LHY+ROGHU)G WK&LU 
&)5 E  L %   E  LL &)5 E  L %   E  LL 

3URSRVHG&)5 E  L %  E  L % 

3URSRVHG&)5 E  &)5 E  

,G

6HH)HG5

,1$ D   ³$Q\DOLHQZKRLVSK\VLFDOO\SUHVHQWLQWKH8QLWHG6WDWHVRUZKRDUULYHVLQWKH8QLWHG6WDWHV
ZKHWKHURUQRWDWDGHVLJQDWHGSRUWRIDUULYDODQGLQFOXGLQJDQDOLHQZKRLVEURXJKWWRWKH8QLWHG6WDWHVDIWHU
KDYLQJEHHQLQWHUGLFWHGLQLQWHUQDWLRQDORU8QLWHG6WDWHV ZDWHUV LUUHVSHFWLYHRIVXFKDOLHQ VVWDWXV PD\DSSO\IRU
DV\OXP«´ 
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%\UHGHILQLQJWKHWHUP³VDIHW\´WKHSURSRVHGUXOHZRXOGFRQVWULFWWKHDGMXGLFDWRU¶VDELOLW\
WRSHUIRUPDFDVHE\FDVHDQDO\VLV%RWKWKH%,$DQGIHGHUDOFRXUWVKDYHDQDO\]HGWKLVSURQJRI
WKHLQWHUQDOUHORFDWLRQWHVWIRU\HDUVZLWKRXWWKHQHHGIRUDGGLWLRQDOPRUHFRQVWULFWLQJJXLGDQFHDV
LQWKHSURSRVHGUXOH0RUHRYHUWRWKHH[WHQWUHJXODWLRQVDQGFDVHODZGRQRWRIIHUJXLGDQFHRQ
WKHOHYHORIVSHFLILFLW\UHTXLUHGRIWKHJRYHUQPHQWLQLGHQWLI\LQJDSURSRVHGUHORFDWLRQDUHDRQFH
DQDV\OXPDSSOLFDQWKDVHVWDEOLVKHGSDVWSHUVHFXWLRQWKHSURSRVHGUXOHIDOOVVKRUWDVZHOO7KH
SURSRVHGUXOHGRHVQRWUHTXLUHWKHDGMXGLFDWRUWRFRQVLGHUVSHFLILFFLWLHVRUDUHDVGHSHQGLQJRQWKH
DVSHFWVHDFKFDVH7KHSURSRVHGUXOHRQO\SUHVFULEHVD³RQHVL]HILWVDOO´DQDO\VLVDVVXPLQJWKH
VL]HRIWKHFRXQWU\ORFDWLRQRIWKHSHUVHFXWLRQ QRWWKHSHUVHFXWRU DQGWKHJHRJUDSKLFUHDFKDQG
³QXPHURVLW\´RIWKHSHUVHFXWRUZRXOGHYHQDLGDGMXGLFDWRUVLQGHWHUPLQLQJWKHVDIHW\SURQJRIWKH
LQWHUQDOUHORFDWLRQDQDO\VLV

&/,1,&LVDOVRH[WUHPHO\FRQFHUQHGWKDWWKHSURSRVHGUXOHZRXOGFRPSOHWHO\GHOHWHWKH
UHDVRQDEOHQHVV DQDO\VLV &XUUHQWO\ DGMXGLFDWRUV PXVW FRQVLGHU QXPHURXV IDFWRUV LQFOXGLQJ
³ZKHWKHUWKHDSSOLFDQW ZRXOGIDFHRWKHUVHULRXVKDUPLQWKHSODFHRIVXJJHVWHGUHORFDWLRQDQ\
RQJRLQJ FLYLO VWULIH ZLWKLQ WKH FRXQWU\ DGPLQLVWUDWLYH HFRQRPLF RU MXGLFLDO LQIUDVWUXFWXUH
JHRJUDSKLFDOOLPLWDWLRQVDQGVRFLDODQGFXOWXUDOFRQVWUDLQWVVXFKDVDJHJHQGHUKHDOWKDQGVRFLDO
DQG IDPLOLDO WLHV´ 7KH QHZ UXOH ZRXOG IRUFH DGMXGLFDWRUV WR PDNH GHFLVLRQV LQ D YDFXXP
LJQRULQJWKHRYHUDOOFRQWH[WRIDQDV\OXPDSSOLFDQW¶VSOLJKWDQGGDQJHURXVFRQGLWLRQVWKURXJKRXW
WKH FRXQWU\ ZKLFK PD\ QRW EH UHODWHG WR WKH DV\OXP FODLP 7KH 1350 DVVHUWV WKDW WKHUH LV
³XQKHOSIXO´ODQJXDJHLQWKHUHJXODWLRQPLQLPL]LQJWKHQHHGIRUWKHHQWLUHVHFWLRQ7KHODQJXDJH
LQWKHH[LVWLQJUHJXODWLRQLVQRWXQKHOSIXORUYDJXHDVLQGLFDWHGLQWKH1350EXWLQVWHDGRIIHUV
DGMXGLFDWRUVWKHWRROVDQGIOH[LELOLW\WRDSSURDFKWKHLQWHUQDOUHORFDWLRQDQDO\VLVRQDFDVHE\FDVH
EDVLV7KH1350UHIHUHQFHVWKHSXUSRUWHGO\XQKHOSIXOODQJXDJHLQWKHUXOHDVDFDYHDWZKLFK
³SURYLGH>V@OLWWOHSUDFWLFDOJXLGDQFHIRUDGMXGLFDWRUVFRQVLGHULQJLVVXHVRILQWHUQDOUHORFDWLRQUDLVHG
E\DV\OXPFODLPV´1RWKLQJFRXOGEHIXUWKHUIURPWKHWUXWK

7KH%,$DQGWKHIHGHUDOFRXUWVRIDSSHDOVKDYHQHDUO\XQDQLPRXVO\HQGRUVHGWKHODQJXDJH
LQWKHH[LVWLQJUHJXODWLRQ,Q0DWWHURI0=05WKH%,$FRQFOXGHGWKDW³>I@RUDQDSSOLFDQWWREH
DEOHWRLQWHUQDOO\UHORFDWHVDIHO\WKHUHPXVWEHDQDUHDRIWKHFRXQWU\ZKHUHKHRUVKHKDVQRZHOO
IRXQGHGIHDURISHUVHFXWLRQ´,QRWKHUZRUGVWKHFLUFXPVWDQFHVPXVWEH³VXEVWDQWLDOO\EHWWHU
WKDQWKRVHJLYLQJULVHWRDZHOOIRXQGHGIHDURISHUVHFXWLRQRQWKHEDVLVRIWKHRULJLQDOFODLP´



0DWWHURI0=05, 1'HF %,$ 'RHY$*RIWKH8QLWHG6WDWHV)G G&LU
  ³5HORFDWLRQLVQRWUHDVRQDEOHLILWUHTXLUHVDSHUVRQWROLY>H@LQKLGLQJ 6LQJKY6HVVLRQV)G
WK&LU  ³7KHFDVHODZLVFOHDUWKDWDQDOLHQFDQQRWEHIRUFHGWROLYHLQKLGLQJLQRUGHUWRDYRLGSHUVHFXWLRQ´ 
$JERUY*RQ]DOHV)G WK&LU 

6LQJKY:KLWDNHU)G WK&LU  ³,QQXPHURXVLPPLJUDWLRQFDVHVKRZHYHU'+6SURSRVHG
VSHFLILFFLWLHVRUUHJLRQVZLWKLQWKHDSSOLFDQW VFRXQWU\RIRULJLQ´  ,QWHUQDOFLWDWLRQVRPLWWHG 
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7KH³XQKHOSIXOFRQFOXGLQJFDYHDWV´DUH³IDFWRUVPD\RUPD\QRWEHUHOHYDQWGHSHQGLQJRQDOOWKHFLUFXPVWDQFHV
RIWKHFDVHDQGDUHQRWQHFHVVDULO\GHWHUPLQDWLYHRIZKHWKHULWZRXOGEHUHDVRQDEOHIRUWKHDSSOLFDQWWRUHORFDWH´
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7KH%,$UHPDQGHGWKHFDVHWRWKH,-WRGHWHUPLQHZKHWKHUWKHULVNRISHUVHFXWLRQWRWKHUHVSRQGHQW
LQDQRWKHUSDUWRI6UL/DQND³IDOOVEHORZWKHZHOOIRXQGHGIHDUOHYHODQGZKHWKHUWKDWSURSRVHG
DUHDLVSUDFWLFDOO\VDIHO\DQGOHJDOO\DFFHVVLEOHWRKLP´DQGLIQRWKHQZKHWKHULWZRXOGHYHQEH
UHDVRQDEOHIRUWKHDSSOLFDQWWRLQWHUQDOO\UHORFDWH7KH%,$DQDO\]HGWKHUHJXODWLRQVZLWKRXW
PHQWLRQ RI DQ\ ³XQKHOSIXO´ FDYHDWV ODFNLQJ RI ³SUDFWLFDO JXLGDQFH´ RU LUUHOHYDQFH RI WKH
UHDVRQDEOHQHVVIDFWRUV

6LPLODUO\LQ$QWRQLRY%DUUWKH6L[WK&LUFXLWFRQFOXGHGWKDWDGRPHVWLFYLROHQFHVXUYLYRU
RI0DP0D\DQHWKQLFLW\FRXOGQRWLQWHUQDOO\UHORFDWH,QDSSO\LQJWKHUHDVRQDEOHQHVVIDFWRUV
WKHFRXUWFRQFOXGHG

>7@KHUHFRUGLQGLFDWHVWKDW0DULD VQDWLYHODQJXDJHLVWKDWRIWKH0D\DQLQGLJHQRXV
JURXSVKHZHDUV0D\DQFORWKLQJDQGKDVOLYHGLQWKH$OGHD9LOODJHKHUHQWLUHOLIH
ZLWKWKHH[FHSWLRQRIKHUWLPHLQWKH8QLWHG6WDWHV0DULDKDVQRIRUPDOHGXFDWLRQ
DQGVKHFDQQRWUHDGRUZULWH0RUHRYHUEHFDXVH0DULDLVXQZLOOLQJWRFHGHFXVWRG\
RIKHUFKLOGUHQWR-XDQLWLVXQFOHDUE\ZKDWVRUWRIDUUDQJHPHQWVKHPLJKWEHERXQG
LI VKH UHWXUQHG WR *XDWHPDOD 7KH JRYHUQPHQW KDV QRW SUHVHQWHG DQ\ HYLGHQFH
VXJJHVWLQJWKDWVKHZRXOGEHDEOHWRWDNHKHUFKLOGUHQWRDQRWKHUSDUWRI*XDWHPDOD
ZLWKRXW IHDULQJ SHUVHFXWLRQ E\ -XDQ RU DQ\RQH KH KLUHG WR KDUP KHU 7KXV
FRQVLGHULQJ DOO WKH FLUFXPVWDQFHV WKH %RDUG V FRQFOXVLRQ WKDW WKH JRYHUQPHQW
VKRZHGE\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDW0DULDFRXOGLQWHUQDOO\UHORFDWHDQG
WKDWLWZRXOGEHUHDVRQDEOHWRH[SHFWKHUWRGRVRLVQRWVXSSRUWHGE\VXEVWDQWLDO
HYLGHQFHRQWKHUHFRUG

)HGHUDO FRXUWV KDYH RIIHUHG LPSRUWDQW FRQVLVWHQW LQWHUSUHWDWLRQ WR WKH UHDVRQDEOHQHVV
VWDQGDUG FRQVLVWHQWO\ GHIHUULQJ WR WKH H[LVWLQJ UXOHV DQG ILQGLQJ WKHP WR EH UHDVRQDEOH 7KH
ODQJXDJHLQWKHFXUUHQWUHJXODWLRQDOORZVIRUWKHDGMXGLFDWRU WRYLHZHYHU\FDVHLQGLYLGXDOO\LQ
RUGHU WR GHWHUPLQH ZKHWKHU LQWHUQDO UHORFDWLRQ LV UHDVRQDEOH EXW GRHV QRW VWULFWO\ SUHVFULEH DOO



,GDW

 ,G DW  ³$V WKH $WWRUQH\ *HQHUDO VWDWHG LQ UHJDUG WR WKH UHJXODWLRQ WKH UHDVRQDEOHQHVV ODQJXDJH µLV QHDUO\
LGHQWLFDOWRWKHODQJXDJHXVHGLQWKHUHOHYDQWVHFWLRQRIWKH81+&5+DQGERRNSDUDJUDSK¶DQGµLVFRQVLVWHQW¶
ZLWK WKH JHQHUDO VWDQGDUG IRU DGMXGLFDWLQJ ZHOOIRXQGHG IHDU FODLPV´  )HG 5 DW  6XSSOHPHQWDU\
,QIRUPDWLRQ 

$QWRQLRY%DUU)G WK&LU 

,GDW

6HH+DJL6DODGY$VKFURIW)G WK&LU  ³:HOLNHZLVHGHIHUWRWKHDJHQF\ VUHDVRQDEOH
LQWHUSUHWDWLRQRIJRYHUQLQJ'HSDUWPHQWRI-XVWLFHUHJXODWLRQV´³ ³,QRWKHUZRUGVXQGHU E  WKHLQWHUQDO
UHORFDWLRQ LVVXH GRHV QRW WXUQ RQ WKH ILQGLQJ E\ WKH ,- DQG WKH %,$ WKDW +DJL6DODG GRHV QRW UHDVRQDEO\ IHDU
FRXQWU\ZLGH FODQEDVHG SHUVHFXWLRQ 5DWKHU WKH LQTXLU\ WXUQV RQ ZKHWKHU UHORFDWLRQ ZRXOG EH UHDVRQDEOH XQGHU D
SRWHQWLDOO\EURDGUDQJHRIUHOHYDQWIDFWRUVLQFOXGLQJZKHWKHU+DJL6DODGZRXOGIDFHRWKHUVHULRXVKDUPLQDUHDVRI
6RPDOLDZKHUHWKH'DURRGFODQRUKLV0DMHUWH\QLDVXEFODQDUHGRPLQDQW´ ,GDW6HHDOVR(VVRKRXY
*RQ]DOHV)G WK&LU  5HORFDWLRQZLWKLQWKH5HSXEOLFRI&RQJRZDVIRXQGXQUHDVRQDEOHZKHUH
SHWLWLRQHUUHORFDWHGZLWKRXWEHLQJKDUPHGEXWZDVLQKLGLQJDQGLQFRQVWDQWIHDUIRUKHUOLIH .QH]HYLFY$VKFURIW
)G WK&LU  UHPDQGLQJWRWKH%,$WKHLVVXHRIUHDVRQDEOHQHVVRILQWHUQDOUHORFDWLRQGXH
WRLWVIDLOXUHWRDFFRXQWIRUVHYHUDOIDFWRUVRXWOLQHGLQ&)5 E  0HONRQLDQY$VKFURIW)G
 WK&LU  ³*LYHQWKDW0HONRQLDQHVWDEOLVKHGDZHOOIRXQGHGIHDURIIXWXUHSHUVHFXWLRQDWWKHKDQGV
RI$ENKD]VHSDUDWLVWVWKH,-VKRXOGKDYHLQTXLUHGZKHWKHUWKHHYLGHQFHSUHVHQWHGE\0HONRQLDQHVWDEOLVKHGWKDWLWLV
XQUHDVRQDEOHWRH[SHFWKLPWRUHORFDWHWRDQRWKHUUHJLRQZLWKLQ*HRUJLD7KHQHZUHJXODWLRQVOLVWZLWKRXWOLPLWDWLRQ
VRPHRIWKHIDFWRUVDQ,-VKRXOGFRQVLGHUZKHQHYDOXDWLQJUHDVRQDEOHQHVV«´ 
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IDFWRUV PXVW EH FRQVLGHUHG XQOHVV WKH\ ZHLJK DJDLQVW WKH DSSOLFDQW 7KH 1350 SURYLGHV
DEVROXWHO\QRMXVWLILFDWLRQFDVHODZRUSXEOLVKHGFRPPHQWDU\DVWRZK\WKHUHJXODWLRQVKRXOGQR
ORQJHULQFOXGHDUHDVRQDEOHQHVVGHWHUPLQDWLRQWKHLQWHUQDOUHORFDWLRQDQDO\VLV7KH1350GRHV
QRW FLWH WR DQ\ H[DPSOHV RU FDVHV ZKHUH FRXUWV RU WKH %,$ KDYH KHOG WKH UHJXODWRU\ WH[W WR EH
LUUHOHYDQWXQKHOSIXORUODFNLQJLQSUDFWLFDOJXLGDQFH,QIDFWWKHRSSRVLWHLVWUXHDVPDQ\FDVHV
KDYHEHHQUHPDQGHGWRWKHDJHQF\SUHFLVHO\VRWKDWDGMXGLFDWRUVFRXOGDSSO\WKHUHDVRQDEOHQHVV
WHVWWRLQWHUQDOUHORFDWLRQVFHQDULRV,QFRQFOXVLRQWKH1350¶VUHDVRQLQJEHKLQGFKDQJLQJWKH
LQWHUQDOUHORFDWLRQDQDO\VLVLVIODZHGXQVXSSRUWHGDQGODFNLQJLQIRUHWKRXJKW
7KHSURSRVHGUXOHDOVRFKDQJHVEXUGHQVRISURRIIRUWKRVHZKRHVWDEOLVKWKDWWKH\KDYH
DOUHDG\ VXIIHUHG SHUVHFXWLRQ LI WKH SHUVHFXWRU LV GHHPHG ³QRQJRYHUQPHQWDO´ 7KLV FKDQJH
ZRXOGEHDUDGLFDOGHSDUWXUHIURPWKHHVWDEOLVKHGUXOHWKDWLIDQDV\OXPVHHNHUHVWDEOLVKHVSDVW
SHUVHFXWLRQUHJDUGOHVVRIZKHWKHUWKHSHUVHFXWRULVDVWDWHDFWRUWKHDV\OXPVHHNHULVHQWLWOHGWRD
SUHVXPSWLRQRIDZHOOIRXQGHGIHDURIIXWXUHSHUVHFXWLRQ8QGHUFXUUHQWUXOHVWKHEXUGHQVKLIWV
LQSDVWSHUVHFXWLRQFDVHVWR'+6WRSURYHWKHDV\OXPDSSOLFDQWFDQQRWLQWHUQDOO\UHORFDWHLIWKH
SHUVHFXWRU LV D QRQVWDWH DFWRU DV WKH LQDELOLW\ RI LQWHUQDO UHORFDWLRQ LV SUHVXPHG ZKHUH WKH
SHUVHFXWRULVDVWDWHDFWRU7KLVEXUGHQVKLIWLQJLVDFULWLFDOSDUWWRWKHIDLUQHVVRIWKHDV\OXP
SURFHVV

)LUVWLWLVXQIDLUDQGXQFRQVFLRQDEOHWRDSSO\DSUHVXPSWLRQWKDWLQWHUQDOUHORFDWLRQZRXOG
EHVDIHDQGUHDVRQDEOHZKHUHWKHSHUVHFXWRULVDQRQVWDWHDFWRU6HFRQGLWLVXQIDLUWRLPSRVHWKLV
JUHDWHUHYLGHQWLDU\EXUGHQRQDV\OXPVHHNHUVZKRKDYHDOUHDG\XQGHUJRQHSHUVHFXWLRQDQGSURYHQ
WKDW WKH JRYHUQPHQW LV XQDEOH RU XQZLOOLQJ WR SURWHFW WKHP 7KH 1350 GRHV QRW RIIHU DQ\
MXVWLILFDWLRQIRUWKLVDGGLWLRQDOHYLGHQWLDU\EXUGHQLPSRVHGRQDV\OXPVHHNHUVZKRKDYHDOUHDG\
HVWDEOLVKHG SDVW SHUVHFXWLRQ 8QGHU WKH H[LVWLQJ UXOHV WKH JRYHUQPHQW FDQ DOZD\V RIIHU
LQIRUPDWLRQ HVWDEOLVKLQJ WKDW DQ DV\OXP DSSOLFDQW FRXOG LQWHUQDOO\ UHORFDWH DQG WKH DV\OXP
DSSOLFDQWPXVWUHVSRQGWKHUHLVQRMXVWLILFDWLRQWRFKDQJHWKLVORQJHVWDEOLVKHGV\VWHPRIEXUGHQ
VKLIWLQJ

7KLV H[WUD EXUGHQ LV XQQHFHVVDU\ DQG XQIDLUO\ WDUJHWV &HQWUDO $PHULFDQ DQG 0H[LFDQ
DV\OXPVHHNHUV7KHSURSRVHGUXOHVWDWHVWKDWIDPLO\PHPEHUVQHLJKERUVURJXHRIILFLDOV ZKR



.KDWWDNY+ROGHU)G VW&LU  ³$QGZKLOHWKH,-DQG%,$GRQRWQHFHVVDULO\KDYHWRDGGUHVV
HDFKRIWKHUHDVRQDEOHQHVVIDFWRUVH[SOLFLWO\WKHDJHQF\PXVWH[SODLQZK\WKHIDFWRUVWKDWFXWDJDLQVWWKHDV\OXP
DSSOLFDQWRXWZHLJKWKHIDFWRUVLQKLVIDYRU´ 

6HH)HG5

6LQJKY:KLWDNHU)G WK&LU  ³«WKH%,$PXVWFRQGXFWDUHDVRQHGDQDO\VLVZLWKUHVSHFW
WRDSHWLWLRQHU VLQGLYLGXDOL]HGVLWXDWLRQWRGHWHUPLQHZKHWKHU«LWLVUHDVRQDEOHWRUHORFDWHFRQVLGHULQJWKHIDFWRUVVHW
IRUWKLQ&)5 E  +HUHLQGHWHUPLQLQJ6LQJKFRXOGVDIHO\DQGUHDVRQDEO\UHORFDWHRXWVLGH3XQMDE
WKH%,$IDLOHGWRFRQGXFWVXFKDQLQGLYLGXDOL]HGDQDO\VLVDQGZHUHPDQGWKLVFODLPWRWKH%,$WRGHWHUPLQHDQHZ
ZKHWKHUUHORFDWLRQLVDSSURSULDWHIRU6LQJK´ 

3URSRVHG&)5  LY &)5  LY 

&XUUHQW&)5 E  &)5 E 

&XUUHQW&)5 E  LL&)5 E  LL 

6HH)HG5

 ,QWHUQDWLRQDO &ULVLV *URXS ,&*  /LIH 8QGHU *DQJ 5XOH LQ (O 6DOYDGRU 'HF   
KWWSVZZZUHIZRUOGRUJGRFLGFDIKWPO+XPDQ5LJKWV:DWFK:K\)DPLOLHV)OHH&HQWUDO$PHULFD WRWKH
8QLWHG 6WDWHV -XQH    KWWSVZZZUHIZRUOGRUJGRFLGEGHDKWPO 1RUZHJLDQ 5HIXJHH
&RXQFLO,QWHUQDO 'LVSODFHPHQW 0RQLWRULQJ &HQWUH 15&,'0&   *OREDO 5HSRUW RQ ,QWHUQDO 'LVSODFHPHQW 
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QRUPDOO\ ZRUN RQ EHKDOI RI FDUWHOV DQG JDQJV  DQG JDQJ PHPEHUV ZKR DUH QRW JRYHUQPHQW
RIILFLDOVZRXOGEHFRQVLGHUHGWREHSULYDWHQRQVWDWHDFWRUVIRUSXUSRVHVRIWKHSUHVXPSWLRQIRU
LQWHUQDOUHORFDWLRQ0RVWRIWKHOLVWHG³QRQVWDWHDFWRUV´DUHSURWRW\SLFDOSHUVHFXWRUVLQ&HQWUDO
$PHULFDQRU0H[LFDQDV\OXPFDVH7KHDV\OXPUHJXODWLRQVKDYHQHYHUVSHFLILFDOO\DUWLFXODWHG
FKDUDFWHULVWLFVRIDSHUVHFXWRUZLWKUHJDUGWRWKHDV\OXPGHILQLWLRQ7RWKHH[WHQWWKLVVHFWLRQRI
WKH SURSRVHG UXOH DWWHPSWV WR DLG LQ WKH ³DGPLQLVWUDWLQJ >RI@ WKHVH SURYLVLRQV´ E\ SURYLGLQJ
H[DPSOHVWKLVVHFWLRQZRXOGRQO\FDXVHFRQIXVLRQGHOD\DQGLQFRQVLVWHQF\DPRQJDGMXGLFDWRUV
8QGHUWKHSURSRVHGUXOHYLFWLPVRIJDQJRUFDUWHOPHPEHUVZKRRSHUDWHZLWKWKHDFTXLHVFHQFHRI
WKHODZHQIRUFHPHQWZRXOGKDYHWKHSUHVXPHGDELOLW\WRVDIHO\UHORFDWHDQ\ZKHUHLQWKHLUKRPH
FRXQWU\ XQOHVV SURYHQ RWKHUZLVH7KH 1350 GRHV QRW RIIHU DQ\ UHDVRQLQJ IRU WKH LQFUHDVHG
EXUGHQ RQ DV\OXP VHHNHUV )XUWKHUPRUH WKH LQFOXVLRQ RI VSHFLILF W\SHV RI SHUVHFXWRUV GHHPHG
³QRQVWDWHDFWRUV´LVDWKLQO\YHLOHGIRUPRIGLVFULPLQDWLRQDJDLQVW&HQWUDO$PHULFDQDQG0H[LFDQ
DV\OXPVHHNHUV

, &)5&)5²7KH3URSRVHG5XOH:RXOG,PSRVHD/DXQGU\/LVW
RI$QWL$V\OXP0HDVXUHV8QGHUWKH*XLVHRI³'LVFUHWLRQ´

7KURXJK D OHQJWK\ QHZ VHFWLRQ ODEHOHG ³'LVFUHWLRQ´ WKH SURSRVHG UXOH ZRXOG UHTXLUH
DGMXGLFDWRUVWRFRQVLGHUIDFWRUVLUUHOHYDQWWRWKHDV\OXPDSSOLFDWLRQDQGH[HUFLVHGLVFUHWLRQWRGHQ\
PRVW DV\OXP DSSOLFDWLRQV 7KH HVWDEOLVKPHQW RI UHJXODWLRQV UHTXLULQJ QHDUPDQGDWRU\
GLVFUHWLRQDU\GHQLDOVE\DGMXGLFDWRUVLVLQFRQVLVWHQWZLWKORQJHVWDEOLVKHGSUHFHGHQWHVWDEOLVKHG
E\WKH%,$DQGIHGHUDOFRXUWVRIDSSHDOV

$IWHUDQDV\OXPVHHNHUKDVHVWDEOLVKHGVWDWXWRU\HOLJLELOLW\IRUDV\OXPDQDGMXGLFDWRUPXVW
PDNH D GLVFUHWLRQDU\ GHWHUPLQDWLRQ EHIRUH JUDQWLQJ DV\OXP ,Q 0DWWHU RI 3XOD WKH %,$¶V
VHPLQDO FDVH RQ GLVFUHWLRQDU\ GHWHUPLQDWLRQV ZLWKLQ WKH FRQWH[W RI DV\OXP WKH %,$ KHOG WKDW
DGMXGLFDWRUVPXVWEDODQFHERWKIDYRUDEOHDQGXQIDYRUDEOHIDFWRUVDQGHYDOXDWHWKH³WRWDOLW\RIWKH
FLUFXPVWDQFHV´7KH%,$VWDWHG³>W@KHGDQJHURISHUVHFXWLRQVKRXOGJHQHUDOO\RXWZHLJKDOOEXW

6SRWOLJKW1RUWKHUQ7ULDQJOHRI&HQWUDO$PHULFD 0D\ KWWSVZZZUHIZRUOGRUJGRFLGEEKWPO
,QWHUQDWLRQDO &ULVLV *URXS ,&*  6DYLQJ *XDWHPDOD V )LJKW $JDLQVW &ULPH DQG ,PSXQLW\ 2FW   
KWWSVZZZUHIZRUOGRUJGRFLGEHDGFKWPO 81 +LJK &RPPLVVLRQHU IRU 5HIXJHHV 81+&5  81+&5
6XEPLVVLRQ IRU WKH 8QLYHUVDO 3HULRGLF 5HYLHZ ± +RQGXUDV ± 835 WK 6HVVLRQ   2FW  
KWWSVZZZUHIZRUOGRUJGRFLGHKWPO

3URSRVHG&)5 E  LY &)5 E  LY 

 $PHOLD &KHDWKDP &RXQFLO RQ )RUHLJQ 5HODWLRQV &HQWUDO $PHULFD¶V 7XUEXOHQW 1RUWKHUQ 7ULDQJOH 7KH 86
*RYHUQPHQW,V6WUXJJOLQJWR5HVSRQGWR$QRWKHU/DUJH:DYHRI0LJUDQWV)OHHLQJ3RYHUW\9LROHQFHDQG&RUUXSWLRQ
LQ WKH &HQWUDO $PHULFDQ 5HJLRQ 2FW    KWWSVZZZFIURUJEDFNJURXQGHUFHQWUDODPHULFDVWXUEXOHQW
QRUWKHUQWULDQJOH:HQG\)U\&DUWHO9LROHQFH'ULYHV6XUJHRI0H[LFDQ$V\OXP6HHNHUVWR%RUGHU7RZQV7+(6$1
',(*275,%81(1RYWKWWSVZZZVDQGLHJRXQLRQWULEXQHFRPQHZVERUGHUEDMDFDOLIRUQLDVWRU\
PH[LFDQDV\OXPVHHNHUVZDLWLQJLQOLQHEHKLQGWKRXVDQGVLQWLMXDQD

3URSRVHG&)5 E  LY &)5 E  LY 

3URSRVHG&)5 G  G 

 6HH 0DWWHU RI 0DULQ  , 1 'HF   %,$   TXRWLQJ 0DWWHU RI /  , 1 'HF  %,$ 
$*  HVWDEOLVKLQJWKHEDODQFLQJWHVWIRUGLVFUHWLRQDU\GHWHUPLQDWLRQVLQZDLYHUDGMXGLFDWLRQV 

6HHHJ+XDQJY,16)G G&LU 

,1$ E  $ 

0DWWHURI3XOD, 1'HF %,$ 

,GDW
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WKHPRVWHJUHJLRXVRIDGYHUVHIDFWRUV´,QUHFRJQLWLRQRIWKHFRPSHOOLQJKXPDQLWDULDQIDFWRUVLQ
DV\OXPFDVHV³WKH%,$KDVHVWDEOLVKHG²DQGIHGHUDOFRXUWVKDYHHQIRUFHG²H[WHQVLYHOLPLWDWLRQV
RQ DQ >LPPLJUDWLRQ MXGJH¶V@ H[HUFLVH RI GLVFUHWLRQ LQ WKH FRQWH[W RI DV\OXPHOLJLEOH DV\OXP
VHHNHUV´ 7KH %,$ KDV OLNHZLVH VWUHVVHG WKH LPSRUWDQFH RI FRQWH[W LQ RWKHU GLVFUHWLRQDU\
GHWHUPLQDWLRQVVXFKDVWHPSRUDU\SURWHFWHGVWDWXV

7KH%,$KDVEHHQFOHDUWKDW³WKHUHLVQRLQIOH[LEOHVWDQGDUGIRUGHWHUPLQLQJZKRVKRXOGEH
JUDQWHG GLVFUHWLRQDU\ UHOLHI DQG HDFK FDVH PXVW EH MXGJHG RQ LWV RZQ PHULWV´  &RXUWV KDYH
UHFRJQL]HG WKH ³XQGHVLUDELOLW\ DQG µGLIILFXOW\ LI QRW LPSRVVLELOLW\ RI GHILQLQJ DQ\ VWDQGDUG LQ
GLVFUHWLRQDU\ PDWWHUV RI WKLV FKDUDFWHU¶´ 7KLV DYHUVLRQ WR EULJKWOLQH UXOHV LQ GLVFUHWLRQDU\
GHWHUPLQDWLRQH[WHQGVWRRWKHUGLVFUHWLRQDU\IRUPV RIUHOLHIVXFK DVZDLYHUVRILQDGPLVVLELOLW\
JURXQGV DQG LV QRW OLPLWHG WR WKH DV\OXP FRQWH[W 7KH QHZ SURSRVHG FRGLILFDWLRQ RI
GLVFUHWLRQDU\IDFWRUVLVLQFRPSDWLEOHZLWKWKHSULQFLSOHVRIFDVHE\FDVHUHYLHZDQGEDODQFLQJDOO
RIWKHHTXLWLHVEHFDXVHLWFUHDWHVDVWDQGDUGWKDWFRPSHOVDQHJDWLYHGLVFUHWLRQDU\GHWHUPLQDWLRQ
LQPDQ\LIQRWPRVWDV\OXPFDVHV

7KHSURSRVHGUHJXODWLRQVSURYLGHWZRVHSDUDWHOLVWVRIGLVFUHWLRQDU\IDFWRUVWKDWPXVWEH
FRQVLGHUHGE\DGMXGLFDWRUV  WKUHHVLJQLILFDQWO\DGYHUVHIDFWRUVDQG  QLQHDGYHUVHIDFWRUV
WKDWZRXOG³RUGLQDULO\UHVXOW´LQWKHGHQLDORIDVDPDWWHURIGLVFUHWLRQ7KHZHLJKWDGMXGLFDWRUV
PXVWDWWULEXWHWRIDFWRUVGHSHQGVRQZKLFKVXEVHFWLRQWKHIDFWRUVDUHORFDWHG7KHEXUGHQRISURRI
RQDQDV\OXPVHHNHUGLIIHUVEDVHGRQWKHVXEVHFWLRQDVZHOO

7KUHH³VLJQLILFDQWDGYHUVHIDFWRUV´

7KH SURSRVHG UXOH ZRXOG FRGLI\ WKUHH VSHFLILF QRQH[KDXVWLYH IDFWRUV WKDW DGMXGLFDWRUV
PXVW FRQVLGHU ZKHQ GHWHUPLQLQJ ZKHWKHU DQ DV\OXP VHHNHU ZDUUDQWV D IDYRUDEOH H[HUFLVH RI
GLVFUHWLRQ





,GDW

+XDQJ)GDW FROOHFWLQJFDVHVIURPIHGHUDOFLUFXLWFRXUWVDQGWKH%,$  6HHDOVR3DWSDQDWKDQY$WW¶\
*HQ)$SS¶[± G&LU  XQSXEOLVKHG  ³,QWKHDV\OXPFRQWH[WµGLVFUHWLRQ¶GRHVQRWPHDQ
µXQIHWWHUHGGLVFUHWLRQ¶´ 

0DWWHURI'$&, 1'HF %,$  HVWDEOLVKLQJWKDWWKHDGYHUVHFRQGLWLRQVRIDQDSSOLFDQW¶V
KRPHFRXQWU\VKRXOGEHFRQVLGHUHGLQGLVFUHWLRQDU\GHWHUPLQDWLRQV³VLQFHWKHSXUSRVHRI736LVWRSURYLGHSURWHFWLRQ
EDVHGRQDGYHUVHFRQGLWLRQVLQDQDOLHQ¶VKRPHFRXQWU\´ 

,GDW FLWLQJ0DWWHURI&97, 1'HF %,$ 

=XKY0XNDVH\)G WK&LU  TXRWLQJ0DWWHURI0DULQ, 1'HF %,$ 

0DWWHURI(GZDUGV, 1'HF %,$  ³7KHH[HUFLVHRIGLVFUHWLRQLQDSDUWLFXODUFDVHQHFHVVDULO\
UHTXLUHV FRQVLGHUDWLRQ RI DOO WKH IDFWV DQG FLUFXPVWDQFHV LQYROYHG´  GLVFXVVLQJ GLVFUHWLRQDU\ GHWHUPLQDWLRQV RQ
 F ZDLYHUV 

6HH,16Y<XHK6KDLR<DQJ86   VWDWLQJWKDWDQDUURZDSSOLFDWLRQRIGLVFUHWLRQE\WKH$WWRUQH\
*HQHUDO EULQJV XS WKH SRVVLELOLW\ WKDW WKH $WWRUQH\ *HQHUDO LV ³QRW H[HUFLVLQJ WKH FRQIHUUHG GLVFUHWLRQ DW DOO
EXWPDNLQJDQXOOLW\RIWKHVWDWXWH´ 

3URSRVHG&)5 G   G  

)HG5DW±±SURSRVHG&)5 G   G  
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 ³XQODZIXOHQWU\RUXQODZIXODWWHPSWHGHQWU\LQWRWKH8QLWHG6WDWHVXQOHVVVXFKHQWU\
RU DWWHPSWHG HQWU\ ZDV PDGH LQ LPPHGLDWH IOLJKW IURP SHUVHFXWLRQ LQ D FRQWLJXRXV
FRXQWU\´
 ³IDLOXUHWR DSSO\ IRU SURWHFWLRQ IURP SHUVHFXWLRQ RU WRUWXUH LQ DW OHDVW RQH
FRXQWU\WKURXJKZKLFKWKHDOLHQWUDQVLWHGEHIRUHHQWHULQJWKH8QLWHG6WDWHV´ZLWK
OLPLWHGH[FHSWLRQVDQG
 ³XVHRIIUDXGXOHQWGRFXPHQWVWRHQWHUWKH8QLWHG6WDWHVXQOHVVWKHDOLHQDUULYHGLQWKH
8QLWHG6WDWHVE\DLUVHDRUODQGGLUHFWO\IURPWKHDSSOLFDQW¶VKRPHFRXQWU\ZLWKRXW
WUDQVLWLQJWKURXJKDQ\RWKHUFRXQWU\´

7KH SURSRVHG UHJXODWLRQV ODEHO WKHVH WKUHH IDFWRUV DV ³VLJQLILFDQW DGYHUVH GLVFUHWLRQDU\
IDFWRUV´DQGZRXOGUHTXLUHDGMXGLFDWRUVWRFRQVLGHUDOOWKUHHVLJQLILFDQWO\DGYHUVHIDFWRUVLQHDFK
DGMXGLFDWLRQ7KH1350VWDWHVWKDWZKLOHWKHSUHVHQFHRIRQHRIWKHWKUHHIDFWRUVLVVLJQLILFDQWO\
DGYHUVHDGMXGLFDWRUVVKRXOGDOVRFRQVLGHUDQ\RWKHUUHOHYDQWIDFWVDQGFLUFXPVWDQFHVLQPDNLQJD
GLVFUHWLRQDU\GHWHUPLQDWLRQ7KH1350FODLPVWKDWOLVWLQJWKHVHIDFWRUVLQDUHJXODWLRQZRXOG
HQVXUHWKDWDGMXGLFDWRUVSURSHUO\FRQVLGHULQDOOFDVHVZKHWKHUDV\OXPVHHNHUVPHULWDV\OXPDVD
PDWWHURIGLVFUHWLRQ
,QH[SODLQLQJLWVUHDVRQLQJDQGQHZSURFHGXUHVWKH1350VLPXOWDQHRXVO\FKHUU\SLFNV
ODQJXDJHIURP0DWWHURI3XODWRMXVWLI\LWVIRFXVRQVSHFLILFIDFWRUVDQGRYHUUXOHV3XOD¶VSULQFLSDO
KROGLQJ²GLVFUHWLRQDU\GHWHUPLQDWLRQVLQDV\OXPFDVHVPXVWFDUHIXOO\FRQVLGHUWKHWRWDOLW\RIWKH
FLUFXPVWDQFHVRQDFDVHE\FDVHEDVLVDQG³>W@KHGDQJHURISHUVHFXWLRQVKRXOGJHQHUDOO\RXWZHLJK
DOOEXWWKHPRVWHJUHJLRXVRIDGYHUVHIDFWRUV´7KH1350GLVUHJDUGV%,$¶VUHDVRQLQJLQ3XOD
DQGWKHUHE\LUUDWLRQDOO\IDLOVWRFRQVLGHU³DQLPSRUWDQWDVSHFWRIWKHSUREOHP´
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HVXOW LQ 'HQLDOV RI $V\OXP
$SSOLFDWLRQVIRU$V\OXP6HHNHUV:KR(QWHU%HWZHHQ3RUWVRI(QWU\

7KHSURSRVHGUXOHZRXOGUHVXOWLQ DGMXGLFDWRUVGHQ\LQJDV\OXPWR PRVWDV\OXPVHHNHUV
ZKRHQWHUWKH8QLWHG6WDWHVEHWZHHQSRUWVRIHQWU\7KH1350VHOHFWLYHO\TXRWHVIURP3XODWR
MXVWLI\WKHLQFOXVLRQRIXQODZIXOHQWU\DOVRNQRZQDV³HQWU\ZLWKRXWLQVSHFWLRQ´DVDVLJQLILFDQW
DGYHUVHIDFWRUDQG DVVXSSRUWIRUWKH DVVHUWLRQWKDW PDQQHURIHQWU\LV DORQJVWDQGLQJIDFWRULQ
FRQVLGHUDWLRQV RI GLVFUHWLRQ +RZHYHU FODVVLI\LQJ XQODZIXO HQWU\ DV D VLJQLILFDQWO\ DGYHUVH



3URSRVHG&)5 G  L  G  L  HPSKDVHVDGGHG 

3URSRVHG&)5 G  LL  G  LL 

3URSRVHG&)5 G  LLL  G  LLL  HPSKDVHVDGGHG 

)HG5DW±SURSRVHG&)5 G   G  

)HG5DW

,G

,G

0DWWHURI3XOD, 1'HFDW

0RWRU9HKLFOH0IUV$VV¶QRIWKH86,QFY6WDWH)DUP0XW$XWR,QV&R86  

)HG5±SURSRVHG&)5 G  L  G  L 

,1$ D  $ 

)HG5DW RPLWWLQJWKHZRUGVQRWXQGHUOLQHGLQWKHIROORZLQJ³<HWZKLOHZHILQGWKDWDQDOLHQ¶VPDQQHU
RIHQWU\RUDWWHPSWHGHQWU\LVDSURSHUDQGUHOHYDQWGLVFUHWLRQDU\IDFWRUWRFRQVLGHULQDGMXGLFDWLQJDV\OXPDSSOLFDWLRQV
ZHDJUHHZLWKWKHDSSOLFDQWWKDW0DWWHURI6DOLPVXSUDSODFHVWRRPXFKHPSKDVLVRQWKHFLUFXPYHQWLRQRIRUGHUO\
UHIXJHHSURFHGXUHV7KLVFLUFXPYHQWLRQFDQEHDVHULRXVDGYHUVHIDFWRUEXWLWVKRXOGQRWEHFRQVLGHUHGLQVXFKDZD\
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IDFWRULQGLVFUHWLRQDU\GHWHUPLQDWLRQVLVIXQGDPHQWDOO\LQFRPSDWLEOHZLWKWKHKROGLQJRI3XOD,Q
0DWWHURI3XODWKH%,$RYHUUXOHG0DWWHURI6DOLPEHFDXVHLWDFFRUGHGDQDSSOLFDQW¶VPDQQHU
RI HQWU\ VR PXFK ZHLJKW WKDW WKH SUDFWLFDO HIIHFW ZDV WR GHQ\ UHOLHI LQ YLUWXDOO\ DOO FDVHV 
6SHFLILFDOO\ WKH %,$ UHYHUVHG 6DOLP ³LQVRIDU DV LW VXJJHVWV WKDW WKH FLUFXPYHQWLRQ RI RUGHUO\
SURFHGXUHVDORQHLVVXIILFLHQWWRUHTXLUHWKHPRVWXQXVXDOVKRZLQJRIFRXQWHUYDLOLQJHTXLWLHV´
$GGLWLRQDOO\IHGHUDOFRXUWVRIDSSHDOVKDYHUHFRJQL]HGWKHSDUWLFXODUKDUGVKLSVDQGIHDUVIDFHGE\
DV\OXPVHHNHUVIOHHLQJSHUVHFXWLRQVWDWLQJ³LWZRXOGEHDQRPDORXVIRUDQDV\OXPVHHNHU¶VPHDQV
RIHQWU\WRUHQGHUKLPLQHOLJLEOHIRUDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQ´7KXVFRXUWVKDYHQRWHG
DGMXGLFDWRUVKDYHJLYHQPDQQHURIHQWU\³OLWWOHWRQRZHLJKW´LQGLVFUHWLRQDU\GHWHUPLQDWLRQV,Q
IDFW FRXUWVKDYHIRXQGWKDW³FLUFXPYHQWLRQRISURFHGXUHVLVLQVXIILFLHQWWRUHTXLUHWKHXQXVXDO
VKRZLQJRIFRXQWHUYDLOLQJHTXLWLHV´7KH6HFRQG&LUFXLWKDVVWDWHG³>,@ILOOHJDOPDQQHURIIOLJKW
DQGHQWU\ZHUHHQRXJKLQGHSHQGHQWO\WRVXSSRUWDGHQLDORIDV\OXPZHFDQUHDGLO\WDNHQRWLFH
IURPWKHIDFWVLQQXPHURXVDV\OXPFDVHVWKDWFRPHEHIRUHXVWKDWYLUWXDOO\QRSHUVHFXWHGUHIXJHH
ZRXOGREWDLQDV\OXP´ 7KH1350¶VGHWHUPLQDWLRQ WKDWDQDV\OXPVHHNHU¶VPDQQHURIHQWU\
VKRXOGEHDIIRUGHGVLJQLILFDQWDGYHUVHZHLJKWLVFRQWUDU\WRSUHFHGHQW

7KH FRGLILFDWLRQ RI XQODZIXO HQWU\ DV D VLJQLILFDQWO\ DGYHUVH IDFWRU LQ GLVFUHWLRQDU\
GHWHUPLQDWLRQVDOVRFRQWUDGLFWVUHFHQWIHGHUDOFRXUWGHFLVLRQVVWULNLQJGRZQVLPLODUUHJXODWLRQVE\
WKHDJHQFLHV,Q1RYHPEHUWKH'HSDUWPHQWVRI-XVWLFHDQG+RPHODQG6HFXULW\DGRSWHGDQ
LQWHULPILQDOUXOHZKLFKFRXSOHGZLWKDSUHVLGHQWLDOSURFODPDWLRQLVVXHGWKHVDPHGD\VWULSSHG
DV\OXPHOLJLELOLW\IURPHYHU\LQGLYLGXDOZKRFURVVHGLQWRWKH8QLWHG6WDWHVEHWZHHQGHVLJQDWHG
SRUWVRIHQWU\7KH1LQWK&LUFXLW&RXUWRI$SSHDOVDQGWKH'LVWULFW&RXUWIRUWKH'LVWULFWRI
&ROXPELD '& IRXQGWKDWWKLVFDWHJRULFDOEDUZDVLQFRQVLVWHQWZLWKWKH,1$DQGFRQWUDU\WR
WKHLQWHQWRI&RQJUHVV7KH'LVWULFW&RXUWIRU'&KHOGWKDWWKHEDUH[FHHGHG³WKHDXWKRULW\WKDW
&RQJUHVVFRQIHUUHGRQWKH>'HSDUWPHQWV@WRµHVWDEOLVKDGGLWLRQDOOLPLWDWLRQVDQGFRQGLWLRQV¶RQ
DV\OXPWKDWDUHµFRQVLVWHQWZLWK¶>,1$,1$ E  & @´DQGWKXVWKHUXOHZDV³µQRW
LQDFFRUGDQFHZLWKODZ¶DQGµLQH[FHVVRIVWDWXWRU\DXWKRULW\¶´7KH1LQWK&LUFXLWIRXQGWKH
UXOH DQ DUELWUDU\ DQG FDSULFLRXV LQWHUSUHWDWLRQ RI WKH VWDWXWH DQG DQ LQIULQJHPHQW XSRQ WUHDW\
FRPPLWPHQWV7KH1350GRHVQRWDGGUHVVKRZWKHSXUSRVHRI,1$ D LVHIIHFWXDWHGE\

WKDWWKHSUDFWLFDOHIIHFWLVWRGHQ\UHOLHILQYLUWXDOO\DOOFDVHV7KLVIDFWRULVRQO\RQHRIDQXPEHURIIDFWRUVZKLFK
VKRXOGEHEDODQFHGLQH[HUFLVLQJGLVFUHWLRQDQGWKHZHLJKWDFFRUGHGWRWKLVIDFWRUPD\YDU\GHSHQGLQJRQWKHIDFWVRI
DSDUWLFXODUFDVH´  0DWWHURI3XOD, 1'HFDW 

0DWWHURI6DOLP, 1'HF %,$ 

0DWWHURI3XOD, 1'HF %,$  RYHUUXOLQJ0DWWHURI6DOLP 

,GDW

*XOODY*RQ]DOHV)G WK&LU 6HHDOVR(%D\6DQFWXDU\&RYHQDQWY7UXPS)G
 WK&LU  ³7KHPRVWYXOQHUDEOHUHIXJHHVDUHSHUKDSVWKRVHIOHHLQJDFURVVWKHERUGHUWKURXJKWKH
SRLQW SK\VLFDOO\ FORVHVW WR WKHP´  +XVVDP ) Y 6HVVLRQV  )G   WK &LU   XQSXEOLVKHG 
³>$@OWKRXJKWKH%,$PD\FRQVLGHUDQDOLHQ¶VIDLOXUHWRFRPSO\ZLWKHVWDEOLVKHGLPPLJUDWLRQSURFHGXUHVLWPD\QRW
GRVRWRWKHSUDFWLFDOH[FOXVLRQRIDOORWKHUIDFWRUV´ 

=XKY0XNDVH\)GQ WK&LU 

*XOOD)GDW

+XDQJY,16)G G&LU 

(%D\6DQFWXDU\&RYHQDQW)GDW

,G

2$Y7UXPS)6XSSG ''& 

6HH(%D\6DQFWXDU\&RYHQDQW)GDW2$)6XSSGDW

2$)6XSSGDW TXRWLQJ86&  $  & 

(%D\6DQFWXDU\&RYHQDQW)GDW WK&LU  ³>7@KHWKH5XOH
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LQFOXVLRQRIXQODZIXOHQWU\DVDVLJQLILFDQWDGYHUVHGLVFUHWLRQDU\IDFWRU,QVWHDGWKH'HSDUWPHQWV
DSSHDUWRVHHNDZD\DURXQGWKHFRXUWV¶GHFLVLRQVWKDW³$V\OXP%DQ´LVXQODZIXOE\LQMHFWLQJ
WKHVDPHUXOHLQWRWKHDGMXGLFDWRUV¶GLVFUHWLRQDU\DQDO\VLV

7KH1350MXVWLILHVFRGLI\LQJXQODZIXOHQWU\DVDVLJQLILFDQWDGYHUVHGLVFUHWLRQDU\IDFWRU
EHFDXVHRIWKH³VLJQLILFDQWVWUDLQRQUHVRXUFHV´UHTXLUHGWRDGMXGLFDWHWKH³JURZLQJQXPEHU´
RIDSSOLFDWLRQVVXEPLWWHGE\DV\OXPVHHNHUV([SHGLHQF\LVDQLQDSSURSULDWHFRQVLGHUDWLRQZKHQ
PDNLQJDGHWHUPLQDWLRQWKDWZRXOGGLFWDWHWKHUHOLHIDYDLODEOHWRDQDV\OXPVHHNHU$GGLWLRQDOO\
³HYHQLIWKHUHZDVHYLGHQFHRIWKRXVDQGVRIRWKHUVVHHNLQJDV\OXPDOOUHIXJHHVZKRKDYHFOHDU
HYLGHQFHRIVLJQLILFDQWSHUVHFXWLRQDQGDEXVHVKRXOGEHHOLJLEOHIRUDV\OXP+\SRWKHWLFDOQXPEHUV
RISRWHQWLDODV\OXPDSSOLFDQWVLVQRWDEDVLVIRUGHQ\LQJUHOLHIWRVRPHRQHZKRKDVDGHPRQVWUDWHG
YDOLGFODLP´:KLOHXQODZIXOHQWU\LVDIHGHUDOPLVGHPHDQRU³LWLVQRWRUGLQDULO\FRQVLGHUHG
DVHULRXVFULPH´3HQDOL]LQJDQDV\OXPVHHNHUIRUWKHLUPDQQHURIHQWU\³ZRXOGOLPLWDV\OXPWR
UHIXJHHVIURPQDWLRQVFRQWLJXRXVWRWKH8QLWHG6WDWHVRUWRWKRVHZHDOWK\HQRXJKWRDIIRUGWRIO\
KHUHLQVHDUFKRIUHIXJH7KHLQWHUQDWLRQDOREOLJDWLRQRXUQDWLRQDJUHHGWRVKDUHZKHQZHHQDFWHG
WKH5HIXJHH&RQYHQWLRQLQWRODZNQRZVQRVXFKOLPLWV´)LQDOO\WKHIDFWWKDWDQDV\OXPVHHNHU
³FURVVHV D ODQG ERUGHU LQVWHDG RI D SRUWRIHQWU\ VD\V OLWWOH DERXW WKH XOWLPDWH PHULWV´ RI WKHLU
DV\OXPDSSOLFDWLRQ7KHSURSRVHGUHJXODWLRQZRXOGLQYDOLGDWHRYHUWKLUW\\HDUVRIFDVHODZDQG
³ZRXOGKDYHWKHSUDFWLFDOHIIHFW´RIOHDGLQJDGMXGLFDWRUVWRGHQ\UHOLHILQYLUWXDOO\DOODV\OXP
FDVHVEURXJKWE\DV\OXPVHHNHUVZKRHQWHUHGXQODZIXOO\

 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HVXOW LQ 'HQLDOV RI $V\OXP
$SSOLFDWLRQVIRU7KRVH:KR7UDYHO7KURXJK7KLUG&RXQWULHV

7KHSURSRVHGUXOHZRXOGUHVXOWLQ DGMXGLFDWRUVGHQ\LQJDV\OXPWR PRVWDV\OXPVHHNHUV
ZKRWUDYHOWKURXJKWKLUGFRXQWULHVDQGGRQRWDSSO\IRUSURWHFWLRQLQDWOHDVWRQHWUDQVLWFRXQWU\
7KHDV\OXPVHHNHUZRXOGQRWEHSHQDOL]HGLIWKH\  UHFHLYHGILQDOMXGJHPHQWGHQ\LQJSURWHFWLRQ
LQ VXFK FRXQWU\   DUH DEOH WR PHHW WKH GHILQLWLRQ RI ³YLFWLP RI VHYHUH IRUP RU WUDIILFNLQJ
SHUVRQV´RU  WKHWUDQVLWFRXQWULHVZHUHQRWSDUWLHVWRWKH&RQYHQWLRQ

7KH1350FODLPVWKDWWKHIDLOXUHWRVHHNDV\OXPSURWHFWLRQLQDWOHDVWRQHWUDQVLWFRXQWU\
ZKLOHHQURXWHWRWKH8QLWHG6WDWHV³PD\UHIOHFWDQLQFUHDVHGOLNHOLKRRG´WKDWWKHDV\OXPVHHNHULV
³PLVXVLQJWKHDV\OXPV\VWHPDVDPHFKDQLVPWRHQWHUDQGUHPDLQLQWKH8QLWHG6WDWHVUDWKHUWKDQ

IORXWVWKLVFRXUW¶VDQGWKH%,$¶VGLVFUHWLRQDU\LQGLYLGXDOL]HGWUHDWPHQWRIUHIXJHHV¶PHWKRGVRIHQWU\DQGLQIULQJHV
XSRQWUHDW\FRPPLWPHQWVZHKDYHVWRRGE\IRURYHUILIW\\HDUV´ 

)HG5DW

*XOODY*RQ]DOHV)G WK&LU 

)HG5DW

(%D\6DQFWXDU\&RYHQDQW)GDW WK&LU  FLWLQJWR3HQD&DEDQLOODVY8QLWHG6WDWHV)G
 WK&LU ZKLFKVWDWHVWKDW³WKHVWDWXWHFULPLQDOL]LQJHQWU\LQWRWKH8QLWHG6WDWHVµLVQRWEDVHGRQDQ\
FRPPRQODZFULPHEXWLVDUHJXODWRU\VWDWXWHHQDFWHGWRDVVLVWLQWKHFRQWURORIXQODZIXOLPPLJUDWLRQE\DOLHQV¶DQG
µLVDW\SLFDOPDODSURKLELWDRIIHQVH¶´ 

$OLY$VKFURIW)G WK&LU 

(%D\6DQFWXDU\&RYHQDQW)GDW WK&LU 

,GDW WK&LU  FLWLQJ0DWWHURI3XOD, 1'HF %,$ 

)HG5DWSURSRVHG&)5 G  LL  G  LL 

3URSRVHG&)5&)5

,G
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OHJLWLPDWHO\VHHNLQJXUJHQWSURWHFWLRQ´7KLVFODLPLVEDVHGRQWKHIDXOW\SUHPLVHWKDWWKHUHLVD
UHDORSSRUWXQLW\WRVHHNDV\OXPLQDOOFRXQWULHVSDUW\WRWKH&RQYHQWLRQDQG³WKDWOHJLWLPDWHDV\OXP
VHHNHUVFDQUHDVRQDEO\EHH[SHFWHGWRDSSO\IRUSURWHFWLRQWKHUH´(YHQWKRXJKPDQ\DV\OXP
VHHNHUVIURPWKH1RUWKHUQ7ULDQJOHKDYHWUDQVLWHGWKURXJKWKLUGFRXQWULHVEHIRUHDUULYLQJWRWKH
8QLWHG 6WDWHV WKH 1350 IDLOV WR FRQVLGHU WKH LQDGHTXDWH DV\OXP V\VWHPV LQ 0H[LFR
*XDWHPDOD+RQGXUDVDQG(O6DOYDGRU

0H[LFR¶V DV\OXP V\VWHP ³LV UHVWULFWLYH VHYHUHO\ XQGHUIXQGHG DQG XQGHUGHYHORSHG DQG
IDFHVVLJQLILFDQWVWDIILQJDQGLQIUDVWUXFWXUHOLPLWDWLRQV´,Q-XQHWKH*XDWHPDODQ,QVWLWXWH
IRU 0LJUDWLRQ ³KDG QRW SURFHVVHG DQ\ DV\OXP FDVHV LQ PRUH WKDQ D \HDU´ )XUWKHUPRUH
*XDWHPDOD¶V2IILFHRI,QWHUQDWLRQDO0LJUDWLRQ5HODWLRQVDVSHFLDOL]HGXQLWIRUWKHSURFHVVLQJRI
DV\OXP FODLPV KDG ³D VWDII RI WKUHH FDVHZRUNHUV WKUHH LQYHVWLJDWRUV DQG RQH VXSHUYLVRU´
+RQGXUDV¶VDV\OXPV\VWHPKDVEHHQGHVFULEHGDV³QDVFHQW´,QIDFWIURP-DQXDU\WR-XO\
 ³RQO\  UHTXHVWV IRU DV\OXP ZHUH UHJLVWHUHG ZLWK WKH +RQGXUDQ 1DWLRQDO ,QVWLWXWH IRU
0LJUDWLRQ DQG RQO\  ZHUH UHFRJQL]HG DV UHIXJHHV´ (O 6DOYDGRU¶V DV\OXP V\VWHP LV DOVR
XQGHUGHYHORSHG DQG LWV 3UHVLGHQW KDV DFNQRZOHGJHG WKDW WKH FRXQWU\ GRHV QRW KDYH ³DV\OXP
FDSDFLWLHV´ $ORQJ ZLWK UXGLPHQWDU\ DV\OXP V\VWHPV DV\OXP VHHNHUV LQ 0H[LFR DQG WKH
1RUWKHUQ7ULDQJOHIDFHWDUJHWHGYLROHQFHDWWKHKDQGVRIJRYHUQPHQWDQGWUDQVQDWLRQDOFULPLQDO
RUJDQL]DWLRQV

,W LV GLVLQJHQXRXV WR H[SHFW WKRVH IOHHLQJ YLROHQFH IURP &HQWUDO $PHULFD¶V 1RUWKHUQ
7ULDQJOHWRVHHN³VDIHW\´E\DSSO\LQJIRUDV\OXPLQRQHRIWKHFRXQWULHVWKURXJKZKLFKWKH\WUDYHO
HQ URXWH WR WKH 8QLWHG 6WDWHV 7KH 8QLWHG 6WDWHV FXUUHQWO\ FDXWLRQV 86 FLWL]HQV WR UHFRQVLGHU



)HG5HJDW

(%D\6DQFWXDU\&RYHQDQWY%DUU1R:/DW  WK&LU-XO\  0LOOHU-
FRQFXUULQJLQSDUW 

&RQJ5HVHDUFK6HUY55HFHQW0LJUDWLRQWRWKH8QLWHG6WDWHVIURP&HQWUDO$PHULFD)UHTXHQWO\$VNHG
4XHVWLRQV  KWWSVIDVRUJVJSFUVURZ5SGI

5HIXJHHV,QWHUQDWLRQDO&RPPHQW/HWWHURQ3URSRVHG5XOHWR,PSOHPHQW$V\OXP&RRSHUDWLYH$JUHHPHQWV8QGHU
7KH
,PPLJUDWLRQ
$QG
1DWLRQDOLW\
$FW
1RY

 
KWWSVZZZUHIXJHHVLQWHUQDWLRQDORUJUHSRUWVUHIXJHHVLQWHUQDWLRQDORSSRVHVDV\OXPFRRSHUDWLYH
DJUHHPHQWVZLWKJXDWHPDODHOVDOYDGRUDQGKRQGXUDV

'DQ .RVWHQ 1DWLRQDO ,PPLJUDWLRQ )RUXP 0H[LFR¶V $V\OXP 6\VWHP ,V ,QDGHTXDWH 2FW   
KWWSVLPPLJUDWLRQIRUXPRUJDUWLFOHPH[LFRVDV\OXPV\VWHPLVLQDGHTXDWH

+XPDQ
5LJKWV
:DWFK
'HSRUWDWLRQ
ZLWK
D
/D\RYHU
0D\

 
KWWSVZZZKUZRUJUHSRUWGHSRUWDWLRQOD\RYHUIDLOXUHSURWHFWLRQXQGHUXVJXDWHPDODDV\OXP
FRRSHUDWLYH ILQGLQJWKDW*XDWHPDOD³KDVDFXPEHUVRPHDQGLQHIIHFWXDODV\OXPV\VWHPDQGIDLOVWRHQVXUHDGHTXDWH
VRFLDOVXSSRUWZKLOHDV\OXPVHHNHUV¶FODLPVDUHSHQGLQJ´ 

,G

 +XPDQ 5LJKWV )LUVW ,V +RQGXUDV 6DIH IRU 5HIXJHHV DQG $V\OXP 6HHNHUV" 0D\  
KWWSVZZZKXPDQULJKWVILUVWRUJVLWHVGHIDXOWILOHV,V+RQGXUDV6DIHIRU5HIXJHHVDQG$V\OXP6HHNHUV),1$/SGI
>KHUHLQDIWHU³+5),V+RQGXUDV6DIH"´@

,G

6KDU\Q$OIRQVL(O6DOYDGRU¶V3UHVLGHQWRQWKH3UREOHPV)DFLQJ+LV&RXQWU\&%61(:6 'HF 
KWWSVZZZFEVQHZVFRPQHZVHOVDOYDGRUSUHVLGHQWQD\LEEXNHOHWKHPLQXWHVLQWHUYLHZ

6HH(%D\6DQFWXDU\&RYHQDQWY%DUU1R:/DW  WK&LU-XO\  0LOOHU
-FRQFXUULQJLQSDUW  QRWLQJWKDW³>W@RUWXUHLVLQIOLFWHGE\JRYHUQPHQWDOVHFXULW\DFWRUVZKLOHFULPLQDORUJDQL]DWLRQV
LQIOLFWH[WUHPHGHJUHHVRIYLROHQFHRQWKHVHDOUHDG\YXOQHUDEOHSRSXODWLRQV´ 6HHDOVR+5),V+RQGXUDV6DIHVXSUD
QRWH  ³,QWZR1LFDUDJXDQUHIXJHHV ZHUHDPRQJ WKRVH PXUGHUHGLQ +RQGXUDVRWKHU1LFDUDJXDQDV\OXP
VHHNHUVKDYHUHSRUWHGO\EHHQWUDFNHGE\SHUVHFXWRUVDQGNLOOHGLQ+RQGXUDV´ 
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WUDYHOLQJWR(O6DOYDGRU+RQGXUDVRU*XDWHPDODEHFDXVHRIYLROHQWFULPHLQWKRVHFRXQWULHVDQG
WKH JRYHUQPHQWV¶ LQDELOLW\ WR SURYLGH SURWHFWLRQ /LNHZLVH WKH 8QLWHG 6WDWHV KDV JLYHQ LWV
KLJKHVWZDUQLQJDJDLQVWWUDYHO²/HYHO'R1RW7UDYHO²WRILYH0H[LFDQVWDWHVZLWKDQRWKHU
VWDWHVFDUU\LQJD³UHFRQVLGHUWUDYHO´ZDUQLQJDQGWKHUHPDLQLQJVWDWHVFDUU\LQJDQ³H[HUFLVH
LQFUHDVHG FDXWLRQ´ ZDUQLQJ 7KHVH WUDYHO ZDUQLQJV PHDQ WKDW FRQGLWLRQV LQ VHYHUDO 0H[LFDQ
VWDWHVDUHFRPSDUDEO\GDQJHURXVWRWKRVHLQ6\ULDDQG,UDT

&/,1,&¶V(VWDPRV8QLGRVSURMHFWVWDIIKDVKHDUGILUVWKDQGRIWKHH[WUHPHGDQJHUVWKDW
DV\OXPVHHNHUVIDFHLQ0H[LFRDVWKH\DUHIRUFHGWRDZDLWWKHLU86LPPLJUDWLRQKHDULQJVWKHUH
)RUH[DPSOHD\HDUROG9HQH]XHODQZRPDQEHFDPHYLVLEO\XSVHWZKHQ&/,1,&VWDIIDVNHG
DERXWKHUH[SHULHQFHLQ0H[LFR6KHKDGDOUHDG\UHTXHVWHGDIHDULQWHUYLHZZLWK86LPPLJUDWLRQ
DXWKRULWLHVLQ 1RYHPEHU'HVSLWHWHOOLQJWKHP DERXW WKH[HQRSKRELFWUHDWPHQW DQGDVVDXOWVVKH
H[SHULHQFHGLQ0H[LFRVKHZDVUHWXUQHGWR&LXGDG-XDUH]6KHH[SUHVVHGIHDURIEHLQJLQ0H[LFR
EHFDXVHVKHOLNHPDQ\ZDVWDUJHWHGIRUEHLQJDIRUHLJQHU6LQFHVKHZDVUHWXUQHGWR0H[LFRVKH
ZDVWDUJHWHGE\ORFDOODZHQIRUFHPHQWDVVKHDVNHGIRUGLUHFWLRQVWRDPDUNHWLQGRZQWRZQ&LXGDG
-XDUH]7KHRIILFHUVKHDUGKHUDFFHQWLGHQWLILHGKHUDVDIRUHLJQHUDQGUHTXHVWHGWRVHHKHUSHUPLW
WREHLQ0H[LFR6KHZDVFDOPDQGFRQILGHQWWKDWVKHKDGHYHU\WKLQJLQRUGHU6KHVKRZHGWKHP
KHUSDSHUVSURYLQJKHUOHJDOVWDWXVLQ0H[LFRDQGWKH\DFFXVHGKHURIKDYLQJIDOVHGRFXPHQWV
7KH\WKUHDWHQHGWRGHWDLQKHUXQOHVVVKHSDLGWKHP6KHGLGQRWKDYHWKHPRQH\WKH\GHPDQGHG
7KHWZRORFDOSROLFHRIILFHUVLQEURDGGD\OLJKWIRUFHGKHURQWRWKHLURIILFLDOWUXFNDQGWROGKHUWR
SURYLGHSD\PHQWLQNLQGDQGVH[XDOO\DVVDXOWHGKHU6KHWULHGWRILJKWEXWFRXOGQRWDIWHUVRPH
WLPH VKH VWDUWHG YRPLWLQJ DQG WKH RIILFHUV SXVKHG KHU RXW6KH KDV QR IDLWK WKDW WKH 0H[LFDQ
JRYHUQPHQW ZRXOG JLYH IDLU FRQVLGHUDWLRQ WR DQ DV\OXP DSSOLFDWLRQ QRU ZRXOG VKH IHHO VDIH
UHPDLQLQJLQ0H[LFRHYHQLIVKHZHUHJUDQWHGSHUPDQHQWVWDWXVWKHUH

&/,1,&¶V (VWDPRV 8QLGRV SURMHFW ZRUNHG ZLWK DQRWKHU\RXQJ ZRPDQ IOHHLQJ IURP (O
6DOYDGRUZKRDUULYHGLQ&KLKXDKXD0H[LFRLQ$XJXVWDQGZDVNLGQDSSHGEHIRUHPDNLQJLW
WRWKH86ERUGHU6KHZDVNHSWORFNHGXSLQDZDUHKRXVHIRUDPRQWK7KRVHUHVSRQVLEOHEHDWKHU
XQWLOVKHJDYHWKHPKHUIDWKHU¶VSKRQHQXPEHUZKRSDLGWKHUDQVRP$IWHUZHHNVVKHZDVGXPSHG
LQDGLWFKQHDUWKH5LR*UDQGH,WWRRNDOOKHUPLJKWWRZDONDVVKHKDGQRLGHDZKHUHVKHZDV
0HQRQKRUVHEDFNKHOSHGKHU6KHODWHUUHDOL]HGWKH\ZHUH86RIILFLDOV7KH\DVNHGKHUZKDW



7KH86'HSDUWPHQWRI6WDWHKDVWKHVDPHZDUQLQJUHJDUGLQJDOOWKUHH1RUWKHUQ7ULDQJOHFRXQWULHV³9LROHQWFULPH
VXFKDVKRPLFLGHDQGDUPHGUREEHU\LVFRPPRQ9LROHQWJDQJDFWLYLW\VXFKDVH[WRUWLRQYLROHQWVWUHHWFULPHUDSH
DQGQDUFRWLFVDQGKXPDQWUDIILFNLQJLVZLGHVSUHDG/RFDOSROLFHDQGHPHUJHQF\VHUYLFHVODFNWKHUHVRXUFHVWRUHVSRQG
HIIHFWLYHO\WRVHULRXVFULPH´+RQGXUDVDQG(O6DOYDGRUKDYH³UHFRQVLGHUWUDYHO´ZDUQLQJVZKLOH*XDWHPDODKDVDQ
³H[HUFLVHLQFUHDVHGFDXWLRQ´ZDUQLQJJHQHUDOO\DQGD³UHFRQVLGHUWUDYHO´ZDUQLQJIRUVL[GHSDUWPHQWVLQFOXGLQJWKH
PRVW SRSXORXV RQH 6HH 86 'HSDUWPHQW RI 6WDWH +RQGXUDV 7UDYHO $GYLVRU\ -XQH   
KWWSVWUDYHOVWDWHJRYFRQWHQWWUDYHOHQWUDYHODGYLVRULHVWUDYHODGYLVRULHVKRQGXUDVWUDYHODGYLVRU\KWPO
86
'HSDUWPHQW
RI
6WDWH
(O
6DOYDGRU
7UDYHO
$GYLVRU\
-DQ

 
KWWSVWUDYHOVWDWHJRYFRQWHQWWUDYHOHQWUDYHODGYLVRULHVWUDYHODGYLVRULHVHOVDOYDGRUWUDYHODGYLVRU\KWPO
86
'HSDUWPHQW
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6WDWH
*XDWHPDOD
7UDYHO
$GYLVRU\
)HE

 
KWWSVWUDYHOVWDWHJRYFRQWHQWWUDYHOHQWUDYHODGYLVRULHVWUDYHODGYLVRULHVJXDWHPDODWUDYHODGYLVRU\KWPO
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6WDWH
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$GYLVRU\
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KWWSVWUDYHOVWDWHJRYFRQWHQWWUDYHOHQWUDYHODGYLVRULHVWUDYHODGYLVRULHVPH[LFRWUDYHODGYLVRU\KWPO
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6WDWH
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$GYLVRU\
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KWWSVWUDYHOVWDWHJRYFRQWHQWWUDYHOHQWUDYHODGYLVRULHVWUDYHODGYLVRULHVV\ULDWUDYHODGYLVRU\KWPO
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KDSSHQHGWRKHUDQGVKHH[SODLQHG7KH\DVNHGKHUTXHVWLRQVDERXWKHUVHOIDQGKDQGHGKHUSDSHUV
VKHGLGQRWXQGHUVWDQG$IWHUDFRXSOHRIGD\VVKHZDVWROGE\RQHRIWKHRIILFHUVWRFRPHEDFN
RQWKHGDWHWKHSDSHUVDLGDQGWRWHOOKHUVWRU\ZKHQVKHFDPHEDFN86LPPLJUDWLRQDXWKRULWLHV
UHWXUQHGKHUWR&LXGDG-XDUH]XQGHU033(VSHUDQ]DZDVUHWXUQHGDIWHUGDUNDQGZLWKQRZKHUHWR
JROHDYLQJKHUYXOQHUDEOHWRWKHYLROHQFHDQGLQVHFXULW\IURPZKLFKVKHKDGMXVWHVFDSHG6KHZDV
NLGQDSSHGDVHFRQGWLPH7KLVWLPHWKHUHZHUHWKUHHRWKHUZRPHQDQGWZRFKLOGUHQZLWKKHU+HU
IDWKHUZDVDJDLQFRQWDFWHGLQ*XDWHPDODEXWKHZDVQRWDEOHWRSD\7HDUVVWUHDPHGGRZQKHU
IDFH DV VKH WROG WKHP KHU IDPLO\ KDG QRWKLQJ WR H[FKDQJH IRU KHU UHOHDVH« IRU KHU OLIH 7KH
SHUSHWUDWRUVIRUFHGKHUWRUHSHDWHGO\ZDWFKDYLGHRRIDZRPDQEHLQJWRUWXUHGVKHEHOLHYHGVKH
ZDVJRLQJWRHQGXSWKHVDPH)RUWXQDWHO\IRUKHUDZRPDQKHOSHGKHUHVFDSHKRZHYHUVKHKDV
QRUHDVRQWREHOLHYHWKDWVKHFRXOGUHPDLQVDIHO\LQ0H[LFRHYHQLIVKHZHUHJUDQWHGSHUPDQHQW
VWDWXVWKHUH

&/,1,&¶V(VWDPRV8QLGRVVWDIIKDYHDOVRZRUNHGZLWKD\RXQJZRPDQIURP*XDWHPDOD
ZKRLVVHHNLQJDV\OXPLQWKH8QLWHG6WDWHVDQGKDVEHHQVXEMHFWHGWR0336KHLVDVXUYLYRURI
JHQGHUEDVHGYLROHQFHZKRIOHGJDQJYLROHQFHZLWKKHUPRWKHUDQG\RXQJHUEURWKHU6KHVXIIHUV
IURP IUHTXHQW QLJKWPDUHV DQG QLJKW VZHDWV 7KRXJK VKH VWDUWHG UHFHLYLQJ VRPH SV\FKRORJLFDO
VXSSRUWDWWKHVKHOWHUZKHUHVKHZDVVWD\LQJDJDQJPHPEHUIURP*XDWHPDODUHFHQWO\DSSURDFKHG
KHUDQGWKUHDWHQHGKHUSOXQJLQJKHUEDFNLQWRDVWDWHRIFRQVWDQWIHDU7KHJDQJPHPEHUWKUHDWHQHG
WR³PDNHKHUVXIIHU´LIVKHWROGDQ\RQHKHZDVLQDJDQJ6KHZDVEUDYHDQGWROGVRPHRQHDERXW
WKHWKUHDWVDQGWKHJDQJPHPEHUZDVHYHQWXDOO\UHPRYHGIURPWKHVKHOWHUEXWQRZVKHOLYHVLQ
FRQVWDQWIHDUWKDWWKHJDQJZRXOGVHHNKHURXWLQ0H[LFRDQGVKHKDVQRIDLWKWKDWWKH0H[LFDQ
SROLFHZRXOGEHDEOHWRSURWHFWKHU

,QDQRWKHUH[DPSOH&/,1,&¶VVWDIIZRUNHGZLWKDQHOGHUO\ZRPDQZKR IOHGKHUKRPH
FRXQWU\LQ&HQWUDO$PHULFDGXHWRJDQJYLROHQFH2QKHUMRXUQH\QRUWKVKHZDVNLGQDSSHGE\D
FDUWHOLQ0H[LFR+HUIDPLO\ZDVDEOHWRSD\KHUUDQVRPEXWPRQH\GLGQRWVDYHKHUIURPWKH
EHDWLQJVDQGDVVDXOW7KHPHQWRRNDOOKHUGRFXPHQWVDQGKHUFHOOSKRQHDORQJZLWKDOOKHUSHUVRQDO
LQIRUPDWLRQ6KHZDVSODFHGXQGHU033LQ'HFHPEHUKHUIDPLO\PHPEHUVZHUHFRQWDFWHG
DQGWROGVKHZDVGHWDLQHGLQWKH8QLWHG6WDWHVDQGRQKHUZD\RXWZKLFKZDVDOLH:KHQWKH
IDPLO\EHFDPHVXVSLFLRXVDQGFRQIURQWHGWKHFDOOHUWKHPDQRSHQO\LGHQWLILHGKLPVHOIDVWKHRQH
UHVSRQVLEOH IRU KHUSUHYLRXVNLGQDSSLQJ +H NQHZ H[DFWO\ ZKHUHVKHZDV LQ 0H[LFR DQG
WKUHDWHQHGWRKDUPKHULIKHGLGQRWUHFHLYHWKHVXPRIPRQH\KHGHPDQGHG6KHLVWHUULILHGRI
UHPDLQLQJLQ0H[LFRDQGIHDUVWKDWHYHQLIVKHZHUHWREHJUDQWHGDV\OXPWKHUHVKHZRXOGQRWEH
VDIH

6LPLODUO\ &/,1,&¶V (VWDPRV 8QLGRV VWDII ZRUNHG ZLWK D +RQGXUDQ ZRPDQ ZKR IOHG
JDQJEDVHGYLROHQFHDORQJZLWKKHUWHHQDJHGDXJKWHU6KHZDVDWHDFKHUIRUPRUHWKDQ\HDUV
*DQJPHPEHUVKDGWKUHDWHQHGWRKDUPKHUDQGKHUFROOHDJXHVPDQ\WLPHVDWVFKRRO7KHWKUHDWV
DQGDWWDFNVDJDLQVWKHUFROOHDJXHVEHFDPHVRVHYHUHWKDWPRVWWHDFKHUVUHTXHVWHGH[WHQGHGOHDYHV
DQGPRYHGWRRWKHUSODFHVWRNHHSVDIH7KHWKUHDWVUHDFKHGDWLSSLQJSRLQWZKHQWKH\ZHUHQR
ORQJHU GLUHFWHG DWKHU EXW DW KHU WHHQDJH GDXJKWHU 7KH IDPLO\ GHFLGHG WRIOHH VR VKHDQG KHU
GDXJKWHUWUDYHOHGWRVHHNSURWHFWLRQLQWKH8QLWHG6WDWHV+RZHYHURQFHWKH\HQWHUHGWKH8QLWHG
6WDWHV&%3RIILFLDOVSODFHGWKHPXQGHU033DQGUHWXUQHGWKHPWR&LXGDG-XDUH]0H[LFRWRZDLW
IRUWKHLULQLWLDOPDVWHUFDOHQGDUKHDULQJLQ-DQXDU\,Q&LXGDG-XDUH]PHPEHUVRIRUJDQL]HG
FULPHNLGQDSSHGWKHPRWKHUDQGGDXJKWHUIRUILYHGD\VDQGVL[QLJKWV7KH\ZHUHIRUFHGWRVWD\LQ
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DVPDOOURRPLQDKRXVHZKHUHSHRSOHFDPHDQGZHQWPXVLFDOZD\VSOD\HGORXGO\DQGGUXJVZHUH
VWUHZQLQSODLQVLJKW7KHGDXJKWHUUHPHPEHUVVHHLQJDPDQVQRUWLQJZKLWHSRZGHU6KHVDLGVKH
VDZYHU\EDGWKLQJV²WKLQJVVKHQHYHUKDGLPDJLQHGEHIRUH7KH\ZHUHDEOHWRHVFDSHEXWKDG
QRZKHUHWRJRRUDQ\LGHDZKHUHWKH\ZHUH7KH\FUDZOHGWKURXJKGHVHUWOLNHHPSW\ORWVDQGKLG
LQDGLWFKEHIRUHUHDFKLQJDSXEOLFDUHDZKHUHWKH\VRXJKWKHOS7KH\DUHQRZVWD\LQJLQDVKHOWHU
EXWUDUHO\OHDYHRXWRIIHDUWKDWWKH\FRXOGEHNLGQDSSHGDJDLQ7KH\GRQRWNQRZZKDW ZRXOG
EHFRPHRIWKHP ²EXWXQGHUVWDQGWKDWWKH\DUH HDV\SUH\DQGQHYHUVDIHZKLOHEHLQJVWXFNLQ
0H[LFR

7KHVHDUHMXVWDIHZH[DPSOHVRIWKHGDLO\KRUURUVWRULHV&/,1,&¶VVWDIILQ&LXGDG-XDUH]
KHDUIURPWKRVHZKRDUHWU\LQJWRILQGVDIHW\LQWKH8QLWHG6WDWHVEXWLQVWHDGDUHVWXFNLQRQHRI
WKHPRVWGDQJHURXVFLWLHVLQ0H[LFR7KHVH86DV\OXPVHHNHUVGRQRWVHHNDV\OXPLQ0H[LFR
EHFDXVHWKH\OLYHLQIHDUHYHU\GD\WKH\PXVWUHPDLQLQ0H[LFRNQRZLQJWKHSRVVLELOLW\WKDWWKH\
ZLOO EH NLGQDSSHG KHOG IRU UDQVRP RU DVVDXOWHG EHFDXVH WKH\ DUH FOHDUO\ QRW IURP 0H[LFR
'HQ\LQJ DV\OXPVHHNHUVWR WKRVHZKRWUDYHO WKURXJK0H[LFREDVHGRQWKHLUQRW KDYLQJVRXJKW
DV\OXPLQWKDWFRXQWU\PDNHVDPRFNHU\RIWKH86DV\OXPV\VWHP7KHSURSRVHGUXOHLVGHVLJQHG
WRIRUFHDGMXGLFDWRUVWRGHQ\DV\OXPWRERQDILGHDV\OXPVHHNHUV

7KH H[FHSWLRQV RXWOLQHG LQ WKH 1350 DUH LGHQWLFDO WR WKH -XO\   LQWHULP ILQDO

UXOH ZKLFKFDWHJRULFDOO\GHQLHGDV\OXPWRDV\OXPVHHNHUVDUULYLQJDWWKHVRXWKHUQERUGHUXQOHVV
WKH\KDGILUVWDSSOLHGIRUDQGKDYHEHHQGHQLHGDV\OXPLQ0H[LFRRUDQRWKHUFRXQWU\WKURXJK
ZKLFKWKH\KDYHWUDYHOHG2Q-XO\WKH1LQWK&LUFXLW&RXUWRI$SSHDOVKHOGWKDWWKLVUXOH
ZDVLQFRQVLVWHQWZLWKWKHVWDWXWHDQGDUELWUDU\DQGFDSULFLRXV6SHFLILFDOO\WKH&RXUWIRXQGWKDW
WKHUXOH

>,@JQRUHVDORQJOLQHRIFDVHVKROGLQJWKDWDOLHQVDUHQRWUHTXLUHGWRDSSO\IRUDV\OXP
LQFRXQWULHVWKH\SDVVWKURXJKRQWKHLUZD\WRWKH8QLWHG6WDWHVLJQRUHVWKHIDFW
WKDWDSUHIHUHQFHIRUDV\OXPLQWKH8QLWHG6WDWHVUDWKHUWKDQ0H[LFRRU*XDWHPDOD
LVLUUHOHYDQWWRWKHPHULWVRIDQDOLHQ¶VDV\OXPFODLPDQGLJQRUHVH[WHQVLYHHYLGHQFH
LQWKHUHFRUGGRFXPHQWLQJWKHGDQJHURXVFRQGLWLRQVLQ0H[LFRDQG*XDWHPDODWKDW
ZRXOGOHDGDOLHQVZLWKYDOLGDV\OXPFODLPVWRSXUVXHWKRVHFODLPVLQWKH8QLWHG
6WDWHVUDWKHUWKDQLQWKRVHFRXQWULHV

7KH1350GRHVQRWFRQVLGHUWKHIDFWWKDWDQDGMXGLFDWRUGRHVQRWUHDFKWKHFRQVLGHUDWLRQ
RIGLVFUHWLRQXQWLODV\OXPVHHNHUVKDYHDOUHDG\GHPRQVWUDWHGWKDWWKH\KDYHVXIIHUHGSHUVHFXWLRQ
RUKDYHDZHOOIRXQGHGIHDURIIXWXUHSHUVHFXWLRQ:KLOHWKH1350GRHVQRWLPSRVHDFDWHJRULFDO
EDURQHOLJLEOHDV\OXPVHHNHUVLWGRHVUHTXLUHDGMXGLFDWRUVWRDFFRUGVLJQLILFDQWZHLJKWWRWKHIDFW
WKDWDQDV\OXPVHHNHUGLGQRWDSSO\IRUDV\OXPLQDWUDQVLWFRXQWU\7KLVDSSURDFKFRXSOHGZLWK
WKH IRFXV RQ ³HIILFLHQF\´ ZRXOG FRPSHO DGMXGLFDWRUV WR PDNH QHJDWLYH GLVFUHWLRQDU\
GHWHUPLQDWLRQV%\YLUWXDOO\FRQGLWLRQLQJDJUDQWRIDV\OXPRQDQDV\OXPVHHNHU¶VMRXUQH\WKH



)HG5DW ³7KHDSSOLFDQWPD\KRZHYHUSUHVHQWHYLGHQFHUHJDUGLQJWKHEDVLVIRUWKHIDLOXUHWRVHHNVXFK
UHOLHIIRUWKHDGMXGLFDWRU¶VFRQVLGHUDWLRQDVRXWOLQHGLQ&)5 F   F  ´ 

6HH$V\OXP(OLJLELOLW\DQG3URFHGXUDO0RGLILFDWLRQV)HG5HJ -XO\  FRGLILHGDW
&)5 

(%D\6DQFWXDU\&RYHQDQWY%DUU1R:/DW  WK&LU-XO\ 

,GDW 
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SURSRVHGUHJXODWLRQV ZRXOG OLPLW DV\OXPWR WKRVHZHDOWK\ HQRXJKWRIO\ GLUHFWO\ WR WKH8QLWHG
6WDWHV
 7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HVXOW LQ 'HQLDOV RI $V\OXP
$SSOLFDWLRQVIRU$V\OXP6HHNHUV:KR(QWHUZLWK)UDXGXOHQW'RFXPHQWV
7KHSURSRVHGUXOHZRXOGUHVXOWLQ DGMXGLFDWRUVGHQ\LQJDV\OXPWR PRVWDV\OXPVHHNHUV
EDVHGRQWKHLU³XVHRIIUDXGXOHQWGRFXPHQWVWRHQWHUWKH8QLWHG6WDWHVXQOHVVWKHDOLHQDUULYHGLQ
WKH8QLWHG6WDWHVE\DLUVHDRUODQGGLUHFWO\IURPWKHDSSOLFDQW¶VKRPHFRXQWU\ZLWKRXWWUDQVLWLQJ
WKURXJKDQ\RWKHUFRXQWU\´7KH1350FODLPVWKHUHDUHFRQFHUQV³WKDWWKHXVHRIIUDXGXOHQW
GRFXPHQWV PDNHV WKH SURSHU HQIRUFHPHQW RI WKH LPPLJUDWLRQ ODZV GLIILFXOW DQG UHTXLUHV DQ
LPPHQVHDPRXQWRIUHVRXUFHV´7KH1350GRHVQRWSURYLGHDQ\GDWDRUHYLGHQFHIRUWKLVVWDWHG
FRQFHUQ QRU GRHV LW VSHFLI\ KRZ DV\OXP VHHNHUV DUH GUDLQLQJ WKHVH UHVRXUFHV 8QGHU ,1$ 
 G  $ L  DQ DV\OXP VHHNHU FDQQRW EH JUDQWHG DV\OXP XQWLO WKH\ KDYH XQGHUJRQH D
EDFNJURXQG FKHFN DQG WKHLU LGHQWLW\ ³KDV EHHQ FKHFNHG DJDLQVW DOO DSSURSULDWH UHFRUGV RU
GDWDEDVHV´7KLVEDFNJURXQGFKHFNLVPDQGDWRU\IRUHYHU\DSSOLFDQWUHJDUGOHVVRIZKHWKHUWKH\
HQWHUHG ZLWK UHDO RU IUDXGXOHQW GRFXPHQWV &ODVVLI\LQJ WKH XVH RI IUDXGXOHQW GRFXPHQWV DV D
VLJQLILFDQWDGYHUVHIDFWRUZRXOGQRWUHGXFHWKHDPRXQWRIUHVRXUFHVWKHDJHQFLHVPXVWH[SHQGWR
FRPSO\ZLWKWKHVWDWXWRU\UHTXLUHPHQW
&RQJUHVVKDVDGGUHVVHGFRQFHUQVRIIUDXGZLWKLQWKHDV\OXPFRQWH[W2Q0D\WKH
6HQDWHGHEDWHGDQLPPLJUDWLRQELOOWKDWZRXOGKDYHVXPPDULO\GHSRUWHGLQGLYLGXDOVZKRXVHIDOVH
GRFXPHQWV WR HQWHU WKH 8QLWHG 6WDWHV $IWHU LW ZDV GLVFRYHUHG WKDW WKLV ELOO ZRXOG KDYH D
GLVSURSRUWLRQDWH HIIHFW RQ DV\OXP VHHNHUV 6HQDWRU 3DWULFN /HDK\ SURSRVHG DQ DPHQGPHQW
UHPRYLQJ WKH XVH RI ³VXPPDU\ H[FOXVLRQ SURFHGXUHV IRU DV\OXP DSSOLFDQWV´ 6HQDWRU /HDK\
VWUHVVHGWKDWWKHDV\OXPFRQWH[WGHVHUYHVUHFRJQLWLRQZKHQLPSOHPHQWLQJDEDUDJDLQVWLQGLYLGXDOV
HQWHULQJZLWKIUDXGXOHQWGRFXPHQWV+HVWDWHG
7KHUHDOLW\RIWKHVLWXDWLRQLVWKDWSHRSOH>IOHHLQJSHUVHFXWLRQ@DUHSUREDEO\JRLQJ
WRJHWDIRUJHGRUDIDOVHSDVVSRUW7KH\DUHQRWJRLQJWRJRRQDIOLJKWWKDWZLOOJR
GLUHFWO\ WR WKH 8QLWHG 6WDWHV EHFDXVH WKDW LV VRPHWKLQJ WKH JRYHUQPHQW PD\ EH
ZDWFKLQJ7KH\DUHJRLQJWRJRWRDQRWKHUFRXQWU\²PD\EHDQHLJKERULQJFRXQWU\
PD\EHWZRRUWKUHHFRXQWULHV²DQGWKHQPDNHLWWRWKH8QLWHG6WDWHV
,QH[SODLQLQJKLVVXSSRUWIRUWKHDPHQGPHQW6HQDWRU2UULQ+DWFKVWDWHG³0DQ\DV\OXPDSSOLFDQWV
IOHHLQJ SHUVHFXWLRQ PD\ KDYH WR GHVWUR\ WKHLU GRFXPHQWV IRU YDULRXV UHDVRQV DQG PD\ KDYH WR
SUHVHQWIUDXGXOHQWGRFXPHQWV´7KHDPHQGPHQWUHFHLYHGVXSSRUWIURPDFURVVWKHLGHRORJLFDO




$OLY$VKFURIW)G WK&LU 

)HG5HJDWSURSRVHG&)5 G  LLL  G  LLL 

)HG5HJDW

&21*5(&6± GDLO\HG0D\ 

,GDW6 VWDWHPHQWRI6HQDWRU2UULQ+DWFK 

,GDW6 VWDWHPHQWRI6HQDWRU3DWULFN/HDK\ 

,GDW6 VWDWHPHQWRI6HQDWRU2UULQ+DWFK 
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VSHFWUXPDQGSDVVHG7KHSURSRVHGUHJXODWLRQVDUHFRQWUDU\WRFRQJUHVVLRQDOLQWHQWDQGIDLOV³WR
FRQVLGHUDQLPSRUWDQWDVSHFWRIWKHSUREOHP´
&DVHODZIURPWKHIHGHUDOFRXUWVRIDSSHDOVKDVORQJUHFRJQL]HGWKHQHHGE\DV\OXPVHHNHUV
WRVRPHWLPHVXVHIUDXGXOHQWGRFXPHQWVWRIOHHSHUVHFXWLRQ:KHQDQDV\OXPVHHNHULVIOHHLQJD
JRYHUQPHQWSHUVHFXWRUREWDLQLQJWUDYHOGRFXPHQWVPD\EHLPSRVVLEOHRUSODFHWKHDV\OXPVHHNHU
LQJUHDWHUGDQJHU,Q*XOODY*RQ]DOHVWKH&RXUWRI$SSHDOVIRUWKH1LQWK&LUFXLWIRXQGWKDWDQ
LPPLJUDWLRQMXGJHKDGDEXVHGKLVGLVFUHWLRQZKHQKHGHQLHGDV\OXPWR0U*XOODDQ,UDTLDV\OXP
VHHNHU$IWHUVXIIHULQJSHUVHFXWLRQRQDFFRXQWRIKLVUHOLJLRQDWWKHKDQGVRIWKHJRYHUQPHQW0U
*XOODXVHGIRUJHG,UDTLDQG'DQLVKSDVVSRUWVWRTXLFNO\IOHH,UDTDQGVHHNDV\OXPLQWKH8QLWHG
6WDWHV7KH&RXUWVWDWHGWKDWLQWKHFDVHRIDQLQGLYLGXDO³ZKRIHDUVGHSRUWDWLRQWRKLVFRXQWU\
RIRULJLQXVHVIDOVHGRFXPHQWDWLRQRUPDNHVIDOVHVWDWHPHQWVWRJDLQHQWU\WRDVDIHKDYHQWKDW
GHFHSWLRQµGRHVQRWGHWUDFWIURPEXWVXSSRUWVKLVFODLPRIIHDURISHUVHFXWLRQ¶´
7KH1350SRLQWVRXWWKDW0DWWHURI3XODGHOLQHDWHVDGLIIHUHQFHEHWZHHQ³>W@KHXVHRI
IUDXGXOHQWGRFXPHQWVWRHVFDSHWKHFRXQWU\RISHUVHFXWLRQ´DQG³HQWU\XQGHUWKHDVVXPHGLGHQWLW\
RI D 8QLWHG 6WDWHV FLWL]HQ ZLWK D 8QLWHG 6WDWHV SDVVSRUW ZKLFK ZDV IUDXGXOHQWO\ REWDLQHG´
+RZHYHU WKH %,$ H[SODLQHG WKDW WKHVH WZR FLUFXPVWDQFHV ZRXOG EH ZHLJKHG PXFK GLIIHUHQWO\
IURPHDFKRWKHULQDWRWDOLW\RIWKHFLUFXPVWDQFHVDSSURDFK,WLVGLVLQJHQXRXVIRUWKH1350WR
GLVWRUWWKH%,$¶VUHDVRQLQJLQ0DWWHURI3XOD7KXVLWLVZURQJIRUWKHSURSRVHGUHJXODWLRQVWR
FRGLI\ WKH XVH RI IUDXGXOHQW GRFXPHQWV DV D VLJQLILFDQWO\ DGYHUVH IDFWRU LQ GLVFUHWLRQDU\
GHWHUPLQDWLRQV
1LQH$GYHUVH)DFWRUV2UGLQDULO\5HVXOWLQJLQD'LVFUHWLRQDU\'HQLDO
,QDGGLWLRQ WR WKH IDFWRUV GLVFXVVHGDERYHWKHSURSRVHGUXOHZRXOGDGG QLQHDGGLWLRQDO
GLVFUHWLRQDU\IDFWRUVWKDWDGMXGLFDWRUVPXVWFRQVLGHUDQGWKDWZRXOG³RUGLQDULO\UHVXOW´LQGHQLDO
RIWKHFDVHV,IDQ\RIWKHQLQHDGYHUVHIDFWRUVOLVWHGDSSOLHVWRWKHFDVHWKHDGMXGLFDWRUZRXOG
QRW IDYRUDEO\ H[HUFLVH GLVFUHWLRQXQOHVVWKHUH DUH H[WUDRUGLQDU\ FLUFXPVWDQFHV RU WKH DSSOLFDQW
GHPRQVWUDWHV E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH WKDW D GLVFUHWLRQDO GHQLDO ZRXOG UHVXOW LQ
H[FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLSWRWKH)XUWKHUPRUHHYHQLIDQDSSOLFDQWPHHWVWKH



7KH/HDK\DPHQGPHQWSDVVHGZLWKYRWHVIURPERWKWKH5HSXEOLFDQDQG'HPRFUDWLF3DUWLHVWRWDOLQJ\HDV6HH
8 6 6HQDWH 5ROO &DOO 9RWH WK &RQJUHVV  QG 6HVVLRQ 9RWH 6XPPDU\
KWWSVZZZVHQDWHJRYOHJLVODWLYH/,6UROOBFDOOBOLVWVUROOBFDOOBYRWHBFIPFIP"FRQJUHVV  VHVVLRQ  YRWH 


0RWRU9HKLFOH0IUV$VV¶QRIWKH86,QFY6WDWH)DUP0XW$XWR,QV&R86  

6HH=XKY0XNDVH\)G WK&LU *XOODY*RQ]DOHV)G WK&LU  ³:H
KDYHUHFRJQL]HGWKDWWRVHFXUHHQWU\WRWKH8QLWHG6WDWHVDQGWRHVFDSHWKHLUSHUVHFXWRUVJHQXLQHUHIXJHHVPD\OLHWR
LPPLJUDWLRQRIILFLDOVDQGXVHIDOVHGRFXPHQWDWLRQ´ 

*XOOD)GDW

,GDW

,GDW TXRWLQJ$NLQPDGHY,16)G WK&LU 

6HH)HG5HJ SDUHQWKHWLFDOVWDWLQJWKDWWKH%RDUGLQ3XODZDV³QRWLQJDGLIIHUHQFHEHWZHHQ³>W@KH
XVHRIIUDXGXOHQWGRFXPHQWVWRHVFDSHWKHFRXQWU\RISHUVHFXWLRQ´DQG³HQWU\XQGHUWKHDVVXPHGLGHQWLW\RID8QLWHG
6WDWHVFLWL]HQZLWKD8QLWHG6WDWHVSDVVSRUWZKLFKZDVIUDXGXOHQWO\REWDLQHG´ 

0DWWHURI3XOD, 1'HF %,$ 

3URSRVHG&)5 G  L $ &)5 G  L $  DOORZLQJIRUGLVFUHWLRQDU\DV\OXPJUDQWVRQO\
LQ³H[WUDRUGLQDU\FLUFXPVWDQFHV´ZKHUHRQHRUPRUHRIWKHIDFWRUVLVSUHVHQW
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EXUGHQDVKRZLQJRIH[WUDRUGLQDU\FLUFXPVWDQFHVPLJKWVWLOOEHLQVXIILFLHQWWRZDUUDQWDIDYRUDEOH
H[HUFLVHRIGLVFUHWLRQGHSHQGLQJRQWKHJUDYLW\RIWKHFLUFXPVWDQFHVXQGHUO\LQJWKHQLQHDGYHUVH
IDFWRUV

$FFRUGLQJWRWKH1350WKHSURSRVHGQLQHDGYHUVHIDFWRUVDGGUHVVYDULRXVFLUFXPVWDQFHV
³DGMXGLFDWRUV PLJKW RWKHUZLVH VSHQG VLJQLILFDQW WLPH HYDOXDWLQJ DQG DGMXGLFDWLQJ´ $Q
DGMXGLFDWRUZRXOGEHDEOHWRGHQ\EDVHGRQGLVFUHWLRQDQ\DV\OXPDSSOLFDWLRQWKDWKDVRQHRIWKH
QLQHDGYHUVHIDFWRUVSUHVHQWXQOHVVWKHDSSOLFDQWGHPRQVWUDWHVE\FOHDUDQGFRQYLQFLQJHYLGHQFH
WKDWDGHQLDORIDV\OXPZRXOGUHVXOWLQH[FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLSWRWKHDSSOLFDQW
3HUWKH1350³7KLVDSSURDFKVXSHUVHGHVWKH%RDUG¶VSUHYLRXVDSSURDFKLQ0DWWHURI3XODWKDW
SDVWSHUVHFXWLRQRUDVWURQJOLNHOLKRRGRIIXWXUHSHUVHFXWLRQµVKRXOGJHQHUDOO\RXWZHLJKDOOEXWWKH
PRVWHJUHJLRXVDGYHUVHIDFWRUV¶´(YHQZLWKRXWDOORIWKHRWKHUUHVWULFWLRQVWKDWWKHSURSRVHG
UXOHZRXOGLPSRVHWKLVUXOHRQLWVRZQZRXOGOHDGWRWKHGHQLDORIPRVWDV\OXPFODLPV

0RUHRYHU XQGHU WKH SURSRVHG UXOH DV\OXP VHHNHUV ZKR SUHVHQW RQH RU PRUH DGYHUVH
IDFWRUV ZRXOG KDYH WR GHPRQVWUDWH H[FHSWLRQDO DQG H[WUHPHO\ XQXVXDO KDUGVKLS WR TXDOLI\ IRU
DV\OXP $V GLVFXVVHG DERYH DGMXGLFDWRUV GR QRW HYHQ UHDFK D GLVFUHWLRQ DQDO\VLV XQWLO WKH
DV\OXPVHHNHUKDVSURYHQWKDWWKH\PHHWWKHOHJDOVWDQGDUGIRUDV\OXP7KXVDVKRZLQJRIKDYLQJ
VXIIHUHGSDVWSHUVHFXWLRQRUKDYLQJDZHOOIRXQGHGIHDURIIXWXUHSHUVHFXWLRQVKRXOGSHUVHPHHW
WKHH[FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLSVWDQGDUG

$FFRUGLQJ WR WKH 1350 WKH SURSRVHG QLQH DGYHUVH IDFWRUV DGGUHVV LVVXHV ³WKDW WKH
DGMXGLFDWRUVPLJKWRWKHUZLVHVSHQGVLJQLILFDQWWLPHHYDOXDWLQJDQGDGMXGLFDWLQJ´*LYHQWKDWDQ
DSSOLFDQWZRXOGKDYHWRSURYHH[WUDRUGLQDU\FLUFXPVWDQFHVRUZRXOGQHHGWRSURYHE\FOHDUDQG
FRQYLQFLQJHYLGHQFHWKDWGHQLDORI DV\OXPZRXOGUHVXOWLQ H[FHSWLRQDO DQGXQXVXDO KDUGVKLS²
ZKHUHPHHWLQJHLWKHUVWDQGDUGZRXOGUHTXLUHLWVRZQKHDULQJ²WKH³VLJQLILFDQWWLPH´MXVWLILFDWLRQ
GRHVQRWKROGXS)XUWKHUPRUHWKHSURSRVHGUXOHVGRQRWVHHPWRWDNHLQWRDFFRXQWWKDWSHUVHFXWLRQ
LV QHFHVVDULO\ H[FHSWLRQDO KDUGVKLS WKLV SURSRVHG UXOH ZRXOG UHTXLUH DGMXGLFDWRUV WR GHYRWH
VXEVWDQWLDOUHVRXUFHVWRFRQGXFWLQJKHDULQJVVLPLODUWRWKRVHLQZKLFKQRQFLWL]HQVVHHNFDQFHOODWLRQ
RI UHPRYDO 7KLV SURSRVHG UXOH ZRXOG SODFH DQ DGGHG EXUGHQ RQ DV\OXP VHHNHUV DQG UHTXLUH
DGMXGLFDWRUVWRGHYRWHVXEVWDQWLDOWLPHWRFRQGXFWLQJVHFRQGDU\KHDULQJVRQKDUGVKLS

 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHGRQDQ
$V\OXP6HHNHU6SHQGLQJ'D\VLQD&RXQWU\(Q5RXWHWRWKH8QLWHG6WDWHV

7KHSURSRVHGUXOHZRXOG UHVXOWLQ DGMXGLFDWRUVGHQ\LQJDV\OXPWR PRVW DV\OXPVHHNHUV
ZKR³>L@PPHGLDWHO\SULRUWRKLVDUULYDOLQWKH8QLWHG6WDWHVRUHQURXWHWRWKH8QLWHG6WDWHVIURP
WKHDOLHQ¶VFRXQWU\RIFLWL]HQVKLSQDWLRQDOLW\RUODVWODZIXOKDELWXDOUHVLGHQFHVSHQWPRUHWKDQ
GD\VLQDQ\RQHFRXQWU\´7KHRQO\H[FHSWLRQVXQGHUWKHSURSRVHGUXOHZRXOGEHIRUWKRVHZKR
DSSOLHG IRU DQG ZHUH GHQLHG DV\OXP LQ WKDW FRXQWU\ FDQ SURYH WKDW WKH\ DUH YLFWLPV RI KXPDQ



)HG5HJDW
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WUDIILFNLQJ RU FDQ GHPRQVWUDWH WKDW WKH FRXQWU\ LV QRW D SDUW\ WR WKH 8QLWHG 1DWLRQV 5HIXJHH
3URWRFROV

7KHUHLVQRH[SODQDWLRQDWDOO²QRQH²DVWRKRZWKH'HSDUWPHQWVDUULYHGDWWKHGD\
FXWRII7KHMXVWLILFDWLRQVIRUWKLVFKDQJHLQWKH1350DUHLQQRZD\UHODWHGWRWKHLPSRVLWLRQRID
GD\UXOH)LUVWWKH1350FLWHVWKH6DIH7KLUG&RXQWU\$JUHHPHQWSURYLVLRQ 67&$ RIWKH
,1$7KH8QLWHG6WDWHVFXUUHQWO\RQO\KDVD 67&$ LQHIIHFWZLWK&DQDGD7KH67&$LVVLPSO\
QRWUHOHYDQWKHUH7KHUHLVQRWKLQJLQWKH,1$WKDWLQGLFDWHVWKDWVSHQGLQJGD\VLQDFRXQWU\
EULQJVWKDWFRXQWU\ZLWKLQWKHDPELWRIWKH67&$VHFWLRQRIWKH,1$7KH67&$ZDVSDLQVWDNLQJO\
QHJRWLDWHGZLWK&DQDGDDQGPRQLWRUHGWRHQVXUHWKDWDV\OXPVHHNHUVLQHLWKHUFRXQWU\WKDWZDVD
VLJQDWRU\ZRXOGUHFHLYHUHFLSURFDOULJKWVXQGHUWKHFRXQWU\¶VDV\OXPV\VWHP

7KH VHFRQG MXVWLILFDWLRQ LV WKH )LUP 5HVHWWOHPHQW SURYLVLRQ RI WKH ,1$  7KHUH LV QR
H[SODQDWLRQ LQ WKH 1350 KRZHYHU DERXW KRZ VSHQGLQJ  GD\V LQ D FRXQWU\ RI IOLJKW ZRXOG
HTXDWH WR D VDIH RIIHU RI SHUPDQHQW VHWWOHPHQW ,QVWHDG GD\ UXOH DSSHDUV WR EH FRPSOHWHO\
DUELWUDU\7KHRQH IHGHUDO FRXUW FDVHWKDWLV FLWHGLQ WKH1350 WR MXVWLI\ WKHQHZGD\UXOH
LQYROYHGDIDPLO\RIUHIXJHHVIURP/DRVZKRVSHQW\HDUVLQ)UDQFHLQUHIXJHHVWDWXV8VLQJ
DFDVHZKHUHWKHDV\OXPVHHNHUKDGDSHUPDQHQWLQGHILQLWHVWDWXVWKDWKDGODVWHGIRU\HDUVWR
MXVWLI\GHQ\LQJDOODV\OXPDSSOLFDWLRQVIRUDQ\RQHZKRVSHQWGD\VLQDQRWKHUFRXQWU\ZLWKRXW
KDYLQJWRKDYHKDGDQ\NLQGRIODZIXOVWDWXVLVLUUDWLRQDO

7KLVSURSRVHGUXOHLVFOHDUO\GHVLJQHGWRSUHYHQWDV\OXPVHHNHUVZKRDSSHDUDWWKHVRXWKHUQ
ERUGHU IURP EHLQJ HOLJLEOH IRU DV\OXP ,W LV HVSHFLDOO\ FUXHO WR SUHYHQW DV\OXP VHHNHUV IURP
TXDOLI\LQJIRUDV\OXPZKHQWKHSULPDU\UHDVRQDV\OXPVHHNHUVDUHIRUFHGWRUHPDLQLQ0H[LFRHQ
URXWHWRWKH8QLWHG6WDWHVLVDVDGLUHFWUHVXOWRIXQODZIXO86SROLFLHV7KH8QLWHG6WDWHV&XVWRPV
DQG%RUGHU3URWHFWLRQ &%3 KDV³PHWHUHG´HQWU\RIDV\OXPVHHNHUVLQWRWKH8QLWHG6WDWHVVLQFH
DW OHDVW  WKHUHE\ FUHDWLQJ ³EDFNORJV´ RQ HQWHULQJ WKH FRXQWU\ +XPDQ 5LJKWV )LUVW KDV
UHSRUWHGWKDWKXQGUHGVRIDV\OXPVHHNHUVKDYHEHHQIRUFHGWRUHPDLQLQ0H[LFRSXUVXDQWWRWKLV
PHWHULQJSROLF\7KLVSROLF\LVEHLQJFKDOOHQJHGLQDIHGHUDOGLVWULFWFRXUWZKLFKKDVKHOGWKDW
WKRVHPHWHUHGKDYHDFDXVHRIDFWLRQXQGHUWKH,1$7KH&RXUWRI$SSHDOVIRUWKH1LQWK&LUFXLW
KDVDOVRUHIXVHGWRDOORZ'+6WRDSSO\DVHFRQGSXQLWLYHUXOHWKHWKLUGFRXQWU\WUDYHOEDQDJDLQVW
WKRVH ZKR SUHVHQWHG DW WKH ERUGHU EHIRUH LWV HIIHFWLYH GDWH DQG ZHUH UHIXVHG HQWU\ SXUVXDQW WR
PHWHULQJ 7KH SURSRVHG UHJXODWLRQV ZRXOG OLNHZLVH SXQLVK DV\OXP VHHNHUV IRU WLPH VSHQW LQ



,G

,1$ D  $ 

6HH81+&50RQLWRULQJ5HSRUW&DQDGD8QLWHG6WDWHV³6DIH7KLUG&RXQWU\´$JUHHPHQW'HFHPEHU±
'HF KWWSVZZZXVFLVJRYVLWHVGHIDXOWILOHVDUFKLYHDSSHQGL[DSGI

,1$ E  $ YL 

<DQJY,16)G WK&LU 

'+62IILFHRIWKH,QVSHFWRU*HQHUDO6SHFLDO5HYLHZ,QLWLDO2EVHUYDWLRQV5HJDUGLQJ)DPLO\6HSDUDWLRQ,VVXHV
8QGHU WKH =HUR 7ROHUDQFH 3ROLF\ DW  6HS    KWWSVZZZRLJGKVJRYVLWHVGHIDXOWILOHVDVVHWV
2,*6HSSGI>KHUHLQDIWHU³'+62,*)DPLO\6HSDUDWLRQ,VVXHV´@

6HH+XPDQ5LJKWV)LUVW%DUUHGDWWKH%RUGHU:DLW³/LVWV´/HDYH$V\OXP6HHNHUVLQ3HULODW7H[DV3RUWVRI(QWU\
DW $SU KWWSVZZZKXPDQULJKWVILUVWRUJVLWHVGHIDXOWILOHV%$55('B$7B7+(B%25'(5SGI

6HH$O2WUR/DGR,QFY0F$OHHQDQ)6XSSG 6'&DO 

6HH$O2WUR/DGRY:ROI)G WK&LU  UHIXVLQJWRDSSO\WKLUGFRXQWU\WUDQVLWEDQWRWKRVH
ZKRZHUHVXEMHFWHGWRPHWHULQJ 
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0H[LFREDVHGVROHO\RQWKHLUFRPSOLDQFHZLWK86SROLFLHV)RUWKLVUHDVRQDORQHWKHSURSRVHG
UXOHPXVWEHZLWKGUDZQ

,QDGGLWLRQWRPHWHULQJWKH8QLWHG6WDWHVLVIXUWKHUUHTXLULQJDV\OXPVHHNHUVWRVSHQGPRUH
WKDQGD\VRIWHQZHHNVRUPRQWKVLQ0H[LFRSXUVXDQWWR 0338QGHU033DV\OXPVHHNHUV
ZKRSUHVHQWWKHPVHOYHVDWSRUWVRIHQWU\DUHVHUYHGZLWKD1RWLFHWR$SSHDUJLYHQDWHDUVKHHW
ZLWK LQIRUPDWLRQ DERXW 033 DQG IRUFHG WR ZDLW RIWHQ IRU PRQWKV IRU WKHLU FRXUW GDWHV LQ
0H[LFR7KHDV\OXPVHHNHUVKDYHQRFRQWURORYHUWKLVIRUFHGH[LOH\HWXQGHUWKHSURSRVHGUXOHV
WKRVHVXEMHFWWR033ZRXOGEHLQHOLJLEOHIRUDV\OXPDVWKHUHLVQRPHQWLRQRIDQH[FHSWLRQIRU
033,QIDFWQRZKHUHLQWKHSDJHVRIWKH1350LV033RUPHWHULQJPHQWLRQHGDWDOO

/LNHZLVHWKHDGPLQLVWUDWLRQKDVXVHGWKH&29,'SDQGHPLFDVDSUHWH[WWRIXOO\FORVH
WKH 0H[LFDQ ERUGHU WR DV\OXP VHHNHUV 7KRVH VXEMHFW WR H[SXOVLRQV DUH QRW JLYHQ DQ\ DV\OXP
VFUHHQLQJSULRUWREHLQJIRUFLEO\UHPRYHGIURPWKH8QLWHG6WDWHV7KRVHDUHH[SHOOHGRUZKR
FKRRVH WR QRW SUHVHQW WKHPVHOYHV DW D SRUW RI HQWU\ IRU IHDU RI H[SXOVLRQ ZRXOG DOVR EH IRXQG
LQHOLJLEOHIRUDV\OXPXQGHUWKHSURSRVHGUXOH

)LQDOO\ WKHUH DUH QR H[FHSWLRQV LQ WKH SURSRVHG UXOH IRU FKLOGUHQ RU RWKHU YXOQHUDEOH
SRSXODWLRQVZKRPD\KDYHQRFRQWURORYHUWKHWLPHLWWDNHVWRWUDQVLWWKURXJK0H[LFRRURWKHU
FRXQWULHVWRWKH8QLWHG6WDWHV,WLVXQIDLUWRIRUHYHUSXQLVKFKLOGUHQIRUWKHWLPHWKHLUSDUHQWVVSHQG
LQDQRWKHUFRXQWU\

 7KH3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\5HTXLUH'HQLDOVRI$V\OXP%DVHGRQDQ
$SSOLFDQW¶V7UDQVLW7KURXJKD7KLUG&RXQWU\(Q5RXWHWRWKH8QLWHG6WDWHV

7KHSURSRVHGUXOHZRXOGDOVRUHTXLUHDGMXGLFDWRUVWRGHQ\DV\OXPWRWKRVHZKR³>W@UDQVL>W@
WKURXJK PRUH WKDQ RQH FRXQWU\ EHWZHHQ KLV FRXQWU\ RI FLWL]HQVKLS QDWLRQDOLW\ RU ODVW KDELWXDO
UHVLGHQFH´7KURXJKWKLVSURSRVHGUXOHWKHDGPLQLVWUDWLRQLVVHHNLQJIRUWKHVHFRQGWLPHWR
LPSOHPHQWWKHWKLUGFRXQWU\WUDQVLWEDQDVDPDWWHURIGLVFUHWLRQDWWKHVDPHWLPHWKDWWKHSULRU
UHJXODWLRQKDVEHHQVWUXFNGRZQE\DIHGHUDOGLVWULFWFRXUW6HHWKHGLVFXVVLRQDERYHIRUZK\WKLV
UXOHVKRXOGEHZLWKGUDZQ

 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOVRI$V\OXP%DVHGRQ
&ULPLQDO&RQYLFWLRQV7KDW+DYH%HHQ([SXQJHGRU9DFDWHG

7KHSURSRVHGUXOHZRXOGUHTXLUHDGMXGLFDWRUVWRGHQ\PRVWDV\OXPDSSOLFDWLRQVZKHUHWKH
DV\OXP DSSOLFDQW ZRXOG ³RWKHUZLVH EH VXEMHFW WR   F  EXW IRU WKH UHYHUVDO YDFDWXU
H[SXQJHPHQWRUPRGLILFDWLRQRIDFRQYLFWLRQRUVHQWHQFHXQOHVVWKHDOLHQZDVIRXQGQRWJXLOW\´
7KHDJHQFLHVVKRXOGQRWDGRSWDFDWHJRULFDOUXOHFRQFHUQLQJFRQYLFWLRQVWKDWKDYHEHHQYDFDWHG



 6HH +5) 2UGHUV IURP $ERYH 0DVVLYH +XPDQ 5LJKWV $EXVHV 8QGHU 7UXPS $GPLQLVWUDWLRQ 5HWXUQ WR 0H[LFR
3ROLF\ 2FW KWWSVZZZKXPDQULJKWVILUVWRUJVLWHVGHIDXOWILOHVKUIRUGHUVIURPDERYHSGI

6HH$PQHVW\,QWHUQDWLRQDO([SODLQHURQ86'HSRUWDWLRQVDQG([SXOVLRQV'XULQJWKH&29,'3DQGHPLF
0D\  ³8QGHUDQRUGHULVVXHGE\WKH&'&LQ0DUFKWKH86LVDXWRPDWLFDOO\H[SHOOLQJWHQVRIWKRXVDQGV
RISHRSOHDUULYLQJDWWKHERUGHUZLWKRXWDQ\SURFHVVWR0H[LFRRUWKHLUKRPHFRXQWULHVLQFOXGLQJDV\OXPVHHNHUVDQG
XQDFFRPSDQLHGFKLOGUHQLQYLRODWLRQRI86OHJDOREOLJDWLRQV´ 

3URSRVHG&)5 G  L % &)5 G  L % 

3URSRVHG&)5 G  L & &)5 G  L & 
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HVSHFLDOO\LQWKHFRQWH[WRIWKHDSSOLFDWLRQRIGLVFUHWLRQWRDV\OXPGHFLVLRQV7KHVDPHFRPSHOOLQJ
FLUFXPVWDQFHVWKDWPD\OHDGWRDVWDWHFRXUWH[SXQJLQJRUPRGLI\LQJDFRQYLFWLRQRUVHQWHQFHPD\
SURYLGHVWURQJSRVLWLYHHTXLWLHVWKDWDQDGMXGLFDWRUVKRXOGFRQVLGHULQZKHWKHURUQRWWRH[HUFLVH
GLVFUHWLRQRQEHKDOIRIDQDV\OXPVHHNHU6XFKGHFLVLRQVVKRXOGEHPDGHRQDFDVHE\FDVHEDVLV
DQGQRWVXEMHFWWRDUXOHWKDWZRXOG³RUGLQDULO\UHVXOW´LQWKHGHQLDORIWKHDSSOLFDWLRQ

 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOV RI$V\OXP%DVHG RQ
+DYLQJ%HHQ8QODZIXOO\3UHVHQWLQWKH8QLWHG6WDWHVIRU2QH<HDU

D 7KH3URSRVHG5XOH,V8OWUD9LUHV%HFDXVHLW0DNHV,1$ D  ' 0RRWDQG
,V $QWLWKHWLFDO WR WKH ([SUHVV ,QWHQW RI &RQJUHVV WR &UHDWH WKH &KDQJHG
&LUFXPVWDQFHVDQG([WUDRUGLQDU\&LUFXPVWDQFHV([FHSWLRQ

7KHSURSRVHGUXOHZRXOGUHTXLUHDGMXGLFDWRUVWRGHQ\PRVWDV\OXPDSSOLFDWLRQVZKHUHWKH
DV\OXPVHHNHUKDVEHHQXQODZIXOO\SUHVHQWLQWKH8QLWHG6WDWHVIRUPRUHWKDQRQH\HDU 7KH
SURSRVHGUXOHVWDWVWKDWH[FHSWDVSURYLGHGLQ&)5 G  LL WKH6HFUHWDU\ZLOOQRW
IDYRUDEO\DXWKRUL]HGLVFUHWLRQWRJUDQWDV\OXPIRUFDVHVLQZKLFKWKHQRQFLWL]HQ³>D@FFUXHGPRUH
WKDQRQH\HDURIXQODZIXOSUHVHQFHLQWKH8QLWHG6WDWHVSULRUWRILOLQJDQDSSOLFDWLRQIRUDV\OXP´
7KLVSURSRVHGUXOHLVFOHDUO\XOWUDYLUHVWRWKHDV\OXPVWDWXWH,1$ D  ' VWDWHVWKDW
UHJDUGOHVVRIWKHRQH\HDUILOLQJGHDGOLQHLQ,1$ D  % 

$Q DSSOLFDWLRQ IRU DV\OXP RI DQ DOLHQ PD\ EH FRQVLGHUHG QRWZLWKVWDQGLQJ
VXESDUDJUDSKV %  DQG &  LI WKH DOLHQ GHPRQVWUDWHV WR WKH VDWLVIDFWLRQ RI
WKH$WWRUQH\ *HQHUDO HLWKHU WKH H[LVWHQFH RI FKDQJHG FLUFXPVWDQFHV ZKLFK
PDWHULDOO\ DIIHFW WKH DSSOLFDQW¶V HOLJLELOLW\ IRU DV\OXP RU H[WUDRUGLQDU\
FLUFXPVWDQFHV UHODWLQJ WR WKH GHOD\ LQ ILOLQJ DQ DSSOLFDWLRQ ZLWKLQ WKH SHULRG
VSHFLILHGLQVXESDUDJUDSK % 




3URSRVHG&)5 G  L ' &)5 G  L ' 

7KHH[FHSWLRQLQ&)5 G  LL DOORZVIRUDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQLIWKHUHDUH³H[WUDRUGLQDU\
FLUFXPVWDQFHVVXFKDVWKRVHLQYROYLQJQDWLRQDOVHFXULW\RUIRUHLJQSROLF\FRQVLGHUDWLRQVRULQFDVHVZKHUHWKHDOLHQ
E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH GHPRQVWUDWHV WKDW WKH GHQLDO RI WKH DSSOLFDWLRQ IRU DV\OXP ZRXOG UHVXOW LQ
H[FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLS«´7KLVH[FHSWLRQGRHVQRWUHFWLI\WKHXOWUDYLUHVQDWXUHRISURSRVHG
&)5  G  L '    &)5  G  L ' :KLOH WKH DV\OXP VWDWXWH FUHDWHV D SRVLWLYH HQWLWOHPHQW IRU
DSSOLFDWLRQVWREHFRQVLGHUHGEH\RQGRQH\HDURIDUULYDOLQFDVHVRIH[WUDRUGLQDU\RUFKDQJHGFLUFXPVWDQFHVWKDWDUH
SURYHG³WRWKHVDWLVIDFWLRQ´RIWKHDGMXGLFDWRUWKHSURSRVHGUXOHXVHVGLVFUHWLRQWRSUHVXPSWLYHO\GHQ\DSSOLFDWLRQV
ILOHGDIWHUD\HDUHYHQLIWKH\PHHWWKHVWDWXWRU\H[FHSWLRQVWRWKHRQH\HDUILOLQJGHDGOLQHDQGZRXOGRQO\JUDQWUHOLHI
LIWKHDSSOLFDQWPHHWVWKHYHU\KLJKEXUGHQWRRYHUFRPHDSUHVXPSWLYHGHQLDORIGLVFUHWLRQLQDGGLWLRQWRSURYLQJWKDW
DQH[FHSWLRQLQ,1$ D  ' DSSOLHV2IQRWHSURSRVHG&)5 G  LL &)5 G  LL 
LVWKHVDPHVWDQGDUGIRUREWDLQLQJDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQDVLVFXUUHQWO\LQSODFHIRUD K  ZDLYHURI
LQDGPLVVLELOLW\LQYROYLQJYLROHQWRUGDQJHURXVFULPHV&)5 G  7KLVLVQRQVHQVLFDOEHFDXVHE\GHILQLWLRQ
ZDLYHUDSSOLFDQWVDUHVWDWXWRULO\LQHOLJLEOHIRUUHOLHIDQGDUHUHTXHVWLQJDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQWRIRUJLYH
WKH LQDGPLVVLELOLW\ JURXQG ZKHUHDV DGMXGLFDWRUV GR QRW FRQVLGHU GLVFUHWLRQ LQ DV\OXP FDVHV XQWLO WKH\ DUH IRXQG
VWDWXWRULO\HOLJLEOHIRUDV\OXPLQFOXGLQJIRUWKRVHZKRKDYHEHHQLQWKH8QLWHG6WDWHVIRUPRUHWKDQD\HDUPHHWLQJ
DQH[FHSWLRQWRWKHRQH\HDUILOLQJGHDGOLQHEDVHGXSRQFKDQJHGRUH[WUDRUGLQDU\FLUFXPVWDQFHV

3URSRVHG&)5 G  L ' &)5 G  L ' 

6HH,1$ D  ' 

,G
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7KH HIIHFW RI WKH SURSRVHG UXOH ZRXOG EH WR QXOOLI\ WKH SODLQ PHDQLQJ RI WKH VWDWXWH±EHFDXVH
LQGLYLGXDOV ZKR KDYH DFFUXHG PRUH WKDQ D \HDU RI XQODZIXO SUHVHQFH EXW PHHW WKH VWDWXWRU\
FKDQJHGRUH[WUDRUGLQDU\FLUFXPVWDQFHVH[FHSWLRQVZRXOGKDYHWKHLUDSSOLFDWLRQVGHQLHGWKURXJK
WKH SURSRVHG UXOH¶V LQVWUXFWLRQ WKDW WKH 6HFUHWDU\ ³ZLOO QRW IDYRUDEO\ H[HUFLVH GLVFUHWLRQ XQGHU
VHFWLRQRIWKH$FW´

,QDGGLWLRQWRYLRODWLQJWKHSODLQODQJXDJHRI,1$ D  ' WKHSURSRVHGUXOHZRXOG
YLRODWH WKH H[SUHVV LQWHQW RI &RQJUHVV ³,I D FRXUW HPSOR\LQJ WUDGLWLRQDO WRROV RI VWDWXWRU\
FRQVWUXFWLRQ DVFHUWDLQV WKDW &RQJUHVV KDG DQ LQWHQWLRQ RQ WKH SUHFLVH TXHVWLRQ DW LVVXH WKDW
LQWHQWLRQ LV WKH ODZ DQG PXVW EH JLYHQ HIIHFW´ 7KH OHJLVODWLYH KLVWRU\ RI WKH RQH\HDU ILOLQJ
GHDGOLQH PDNHV FOHDU WKDW &RQJUHVV H[SUHVVO\ LQWHQGHG WR SUHVHUYH HOLJLELOLW\ IRU DV\OXP IRU
TXDOLI\LQJ LQGLYLGXDOV ZKR DUH QRW DEOH WR PHHW WKH GHDGOLQH EHFDXVH RI DQ H[WHQXDWLQJ
FLUFXPVWDQFH 2ULJLQDOO\ WKH 6HQDWH KDG SURSRVHG D WKLUW\GD\ ILOLQJ GHDGOLQH EXW 6HQDWRUV
'HZLQH.HQQHG\)HLQJROGDQG$EUDKDPLQWURGXFHGWKHDPHQGPHQWWRVWULNHWKHWKLUW\GD\
GHDGOLQHEHFDXVH³WKHSHUVRQVPRVWGHVHUYLQJRIDV\OXPVWDWXV²WKRVHXQGHUWKUHDWRIUHWDOLDWLRQ
WKRVHVXIIHULQJSK\VLFDORUPHQWDOGLVDELOLW\HVSHFLDOO\ZKHQDEXVHUHVXOWLQJIURPWRUWXUH²ZRXOG
PRVWEHKXUWE\WKHLPSRVLWLRQRIDQ\ILOLQJGHDGOLQHDQGSDUWLFXODUO\VRLIWKHGHDGOLQHZDVWKLUW\
GD\V´$IWHUWKHFRPPLWWHHDJUHHGWRVWULNHWKHGD\GHDGOLQHWKHFRPPLWWHHYRWHGWRSDVVD
RQH\HDUILOLQJGHDGOLQH³EXWSHUPLWWHGSHUVRQVWRILOHODWHUWKDQRQH\HDULIWKH\FDQVKRZJRRG
FDXVHIRUQRWILOLQJVRRQHU´

7KH+RXVHYHUVLRQRIWKHELOORULJLQDOO\RQO\SURYLGHGDQH[FHSWLRQWRWKHILOLQJGHDGOLQH
IRUFKDQJHGFRXQWU\FRQGLWLRQVKRZHYHU5HSUHVHQWDWLYH%DUQH\)UDQNDPHPEHURIWKH-XGLFLDU\
&RPPLWWHHLQWURGXFHGWKHH[FHSWLRQIRU DFKDQJHLQ WKHDSSOLFDQW¶V³SHUVRQDO FLUFXPVWDQFHV´
ZKLFK ZDV SDVVHG E\ WKH &RPPLWWHH  6HQDWRUV LQVWUXPHQWDO WR SDVVLQJ WKH ELOO UHSHDWHGO\
GLVFXVVHG WKH LPSRUWDQFH RI WKH FKDQJHG FLUFXPVWDQFHV DQG H[WUDRUGLQDU\ FLUFXPVWDQFHV
H[FHSWLRQVWRSURYLGHIOH[LELOLW\DVQHHGHGLQOLJKWRIWKHRQH\HDUILOLQJGHDGOLQHDQGWRSURWHFW
WKHULJKWV RIDV\OXPVHHNHUV6HQDWRU2UULQ+DWFK³ZKRZDVWKHIORRUPDQDJHURIWKHELOO DQG
SOD\HGDQLQVWUXPHQWDOUROHLQLWVSDVVDJH´VWDWHGWKDW

7KHZD\LQZKLFKWKHWLPHOLPLWZDVUHZULWWHQLQWKHFRQIHUHQFHUHSRUW²ZLWK>WKH
FKDQJHG FLUFXPVWDQFHV DQG H[WUDRUGLQDU\ FLUFXPVWDQFHV H[FHSWLRQV@²ZDV
LQWHQGHG WR SURYLGH DGHTXDWH SURWHFWLRQV WR WKRVH ZLWK OHJLWLPDWH FODLPV RI



3URSRVHG&)5 G  L &)5 G  L 

&KHYURQY1DW5HV'HI&RXQFLO,QF86DWIQ  

6HQDWRU(GZDUG.HQQHG\VWDWHG³>WKRVH@ZKRVHOLYHVZRXOGEHHQGDQJHUHGE\DIRUFHGUHWXUQWRWKHLUSDUWLFXODU
FRXQWULHV²DUHRIWHQWKHPRVWUHOXFWDQWWRFRPHIRUZDUG>EHIRUH DXWKRULW\ILJXUHV@7KH\DUHLQGLYLGXDOVZKRKDYH
EHHQ LQ PRVW LQVWDQFHV VHYHUHO\ SHUVHFXWHG«>DQG@ EUXWDOL]HG E\ WKHLU RZQ JRYHUQPHQWV« 0DQ\ RI WKHP DUH VR
WUDXPDWL]HG E\ WKH NLQGV RI SHUVHFXWLRQ DQG WRUWXUH WKDW WKH\ KDYH XQGHUJRQH >WKDW@ WKH\ DUH SV\FKRORJLFDOO\
XQSUHSDUHGWR>SDUWLFLSDWHLQDQ\OHJDOSURFHVV@´&RQJ5HF   VWDWHPHQWRI6HQ.HQQHG\ FLWHGLQ
3KLOLS36FKUDJ$QGUHZ,6FKRHQKROW]-D\D5DPML1RJDOHV -DPHV3'RPEDFK5HMHFWLQJ5HIXJHHV+RPHODQG
6HFXULW\¶V$GPLQLVWUDWLRQRIWKH2QH<HDU%DUWR$V\OXP:0 0$5</5(9±  

&RPPLWWHHRQWKH-XGLFLDU\5HSRUW1RDW  

,G

 6HH /HHQD .KDQGZDOD HW DO 7KH 2QH <HDU %DU 'HQ\LQJ 3URWHFWLRQ WR %RQD )LGH 5HIXJHHV &RQWUDU\ WR
&RQJUHVVLRQDO ,QWHQW DQG 9LRODWLYH RI ,QWHUQDWLRQDO /DZ  ,00,*5 %5,(),1*6  $XJ   >KHUHLQDIWHU
³.KDQGZDOD'HQ\LQJ3URWHFWLRQV´@

,G
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DV\OXP«>7KH FKDQJHG FLUFXPVWDQFHV H[FHSWLRQ@ LV LQWHQGHG WR GHDO ZLWK
FLUFXPVWDQFHVWKDWFKDQJHGDIWHUWKHDSSOLFDQWHQWHUHGWKH8QLWHG6WDWHVDQGWKDW
DUHUHOHYDQWWRWKHDSSOLFDQW¶VHOLJLELOLW\IRUDV\OXP7KHFKDQJHGFLUFXPVWDQFHV
SURYLVLRQZLOOGHDOZLWKVLWXDWLRQVOLNHWKRVHLQZKLFKWKHVLWXDWLRQLQWKHDOLHQ¶V
KRPH FRXQWU\ PD\ KDYH FKDQJHG WKH DSSOLFDQW REWDLQV PRUH LQIRUPDWLRQ DERXW
OLNHO\UHWULEXWLRQ KHRUVKHPLJKW IDFHLIWKH DSSOLFDQW UHWXUQHGKRPHDQGRWKHU
VLWXDWLRQVWKDWZHLQ&RQJUHVVPD\QRWEHDEOHWRDQWLFLSDWHDWWKLVWLPH

6HQDWRU $EUDKDP ZKR ZDV WKH &KDLU RI WKH 6HQDWH¶V ,PPLJUDWLRQ 6XEFRPPLWWHH WKHQ
VWDWHG WKDW ³,W LV P\ XQGHUVWDQGLQJ WKDW >WKH H[WUDRUGLQDU\ FLUFXPVWDQFHV H[FHSWLRQ@ UHODWHV WR
OHJLWLPDWHUHDVRQVH[FXVLQJWKHDOLHQ¶VIDLOXUHWRPHHWWKH\HDUGHDGOLQH,VWKDWWKHFDVH"´WR
ZKLFK6HQDWRU+DWFKUHVSRQGHG

<HVWKHH[WUDRUGLQDU\FLUFXPVWDQFHVH[FHSWLRQDSSOLHVWR UHDVRQV WKDWDUHTXLWH
OLWHUDOO\RXWRIWKHRUGLQDU\DQGWKDWH[SODLQWKHDOLHQ¶VLQDELOLW\WRPHHWWKH\HDU
GHDGOLQH ([WUDRUGLQDU\ FLUFXPVWDQFHV H[FXVLQJ WKH GHOD\ FRXOG LQFOXGH IRU
LQVWDQFH SK\VLFDO RU PHQWDO GLVDELOLW\ XQVXFFHVVIXO HIIRUWV WR VHHN DV\OXP WKDW
IDLOHGGXHWRWHFKQLFDOGHIHFWVRUHUURUVIRUZKLFKWKHDOLHQZDVQRWUHVSRQVLEOHDQG
RWKHUH[WHQXDWLQJFLUFXPVWDQFHV

&RQJUHVVZDVFRQFHUQHGWKDWWKHRQH\HDUGHDGOLQHFRXOGSUHYHQWERQDILGHDV\OXPVHHNHUVIURP
UHFHLYLQJ SURWHFWLRQ DQG UHFRJQL]HG WKDW WKH PRVW YXOQHUDEOH DV\OXP VHHNHUV ZRXOG EH PRVW
DIIHFWHGE\DVWULFWILOLQJGHDGOLQH7KHOHJLVODWLYHKLVWRU\GHPRQVWUDWHVWKDW&RQJUHVVZDVDFXWHO\
LQWHQWRQFUHDWLQJEURDGH[FHSWLRQVWRWKHRQH\HDUGHDGOLQHWRPLWLJDWHDJDLQVWDUELWUDU\GHQLDOV
RI DV\OXP EHFDXVH RI WKH ILOLQJ GHDGOLQH 7KLV LQWHQW ZDV VR QRWHZRUWK\ WKDW VHQDWRUV ZKR
GHEDWHGWKHELOOSURPLVHGWR³SD\FORVHDWWHQWLRQWRKRZWKLVSURYLVLRQLVLQWHUSUHWHG´LQRUGHUWR
HQVXUH WKDW WKH H[FHSWLRQV SURYLGHG ³VXIILFLHQW SURWHFWLRQ WR DOLHQV ZLWK ERQD ILGH FODLPV RI
DV\OXP´

7KHOHJLVODWLYHKLVWRU\GHPRQVWUDWHVWKDW&RQJUHVVKDGWKHVSHFLILFLQWHQWIRULQGLYLGXDOV
ZLWKFKDQJHGRUH[WUDRUGLQDU\FLUFXPVWDQFHV LQWHUSUHWHGEURDGO\ WRPDLQWDLQWKHLUHOLJLELOLW\IRU
DV\OXPGHVSLWHILOLQJDQDSSOLFDWLRQDIWHURQH\HDURIXQODZIXOSUHVHQFH+RZHYHUWKHSURSRVHG
UXOHFUHDWHVSUHVXPSWLYHGHQLDOVHYHQLQFDVHVZKHUHWKHDSSOLFDQWFDQGHPRQVWUDWHFKDQJHGRU
H[WUDRUGLQDU\ FLUFXPVWDQFH ZLWKLQ WKH PHDQLQJ RI WKH VWDWXWH 7KH SURSRVHG UXOH GHILHV
&RQJUHVV¶V LQWHQW ³>WR HQVXUH@ WKDW WKRVH ZLWK OHJLWLPDWH FODLPV RI DV\OXP DUH QRW UHWXUQHG WR
SHUVHFXWLRQSDUWLFXODUO\IRUWHFKQLFDOGHILFLHQFLHV´$VWKHSURSRVHGUXOHZRXOGLQHIIHFWGHQ\
WKH DYDLODELOLW\ RI H[FHSWLRQV WR WKH ILOLQJ GHDGOLQH LQ ,1$   D  ' ²DQG FRQWUDGLFW



&RQJ5HF6 6HS  VWDWHPHQWVE\6HQDWRUV+DWFKDQG$EUDKDPVKRUWO\EHIRUHWKHSDVVDJHRI
,,5,5$ 

,G

,G

6HH.DUHQ0XVDOR 0DUFHOOH5LFH&HQWHUIRU*HQGHUDQG5HIXJHH6WXGLHV7KH,PSOHPHQWDWLRQRIWKH2QH<HDU
%DUWR$V\OXP+$67,1*6,17¶/ &203/5(9±  

,G

6HHSURSRVHG&)5 G  L ' &)5 G  L ' 

&RQJ5HF6 6HSW  VWDWHPHQWVE\6HQDWRUV+DWFKDQG$EUDKDPVKRUWO\EHIRUHWKHSDVVDJH
RI,,5,5$ 
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&RQJUHVV¶VLQWHQWWRSURWHFWYXOQHUDEOHDV\OXPVHHNHUV¶ULJKWWRSXUVXHWKHLUFDVHV²LWLVFOHDUO\
XOWUDYLUHVDQGXQODZIXO

E 7KH3URSRVHG5XOH&RQWUDGLFWVWKH$JHQF\¶V2ZQ5HJXODWLRQVDQG3ROLF\

7KHSURSRVHGUXOHUHYHUVHVFRXUVHRQFXUUHQWDJHQF\SROLF\DQGLQWHUSUHWDWLRQVRIWKHODZ
,QGHHG DFFRUGLQJWR WKH%,$WKH³IDLOXUHWR PHHW WKH\HDUGHDGOLQHGRHV QRW JLYH ULVHWR DQ
DEVROXWHEDUWRILOLQJDQDV\OXPDSSOLFDWLRQ´([LVWLQJUHJXODWLRQVSURYLGHDEURDGGHILQLWLRQ
RIWKHFKDQJHGFLUFXPVWDQFHVH[FHSWLRQOLVWLQJDPRQJRWKHUSRVVLEOHIDFWRUVWKDWFRXOGFRQVWLWXWH
FKDQJHG FLUFXPVWDQFHV ³>F@KDQJHV LQ FRQGLWLRQV LQ WKH DSSOLFDQW¶V FRXQWU\ RI QDWLRQDOLW\´ DQG
³FKDQJHV LQ DSSOLFDEOH 86 ODZ DQG DFWLYLWLHV WKH DSSOLFDQW EHFRPHV LQYROYHG LQ RXWVLGH WKH
FRXQWU\RIIHDUHGSHUVHFXWLRQ´6LPLODUO\&)5 D  &)5 D  SURYLGH
D EURDG GHILQLWLRQ RI ³H[WUDRUGLQDU\ FLUFXPVWDQFHV´ H[FHSWLRQ ZKLFK ³LQFOXGH>V@ >EXW LV QRW@
OLPLWHGWRVHULRXVLOOQHVVRUPHQWDORUSK\VLFDOGLVDELOLW\LQFOXGLQJDQ\HIIHFWVRISHUVHFXWLRQRU
YLROHQWKDUPVXIIHUHGLQWKHSDVWGXULQJWKH\HDUSHULRGSULRUWRDUULYDO´LQHIIHFWLYHDVVLVWDQFH
RI FRXQVHO RU WKDW WKH DSSOLFDQW KHOG 7HPSRUDU\ 3URWHFWHG 6WDWXV DPRQJ PDQ\ RWKHU SRVVLEOH
IDFWRUV
$FFRUGLQJWRFXUUHQWUHJXODWLRQVWKHDSSOLFDQWPXVWHVWDEOLVKDQH[FHSWLRQWRWKHRQH\HDU
ILOLQJGHDGOLQH³WRWKHVDWLVIDFWLRQRIWKH´DGMXGLFDWRU´86&,6JXLGDQFHKDVVWDWHGWKDW³WKH
VDWLVIDFWLRQ´VWDQGDUGLVD³UHDVRQDEOHQHVV´VWDQGDUGORZHUWKDQWKHFOHDUDQGFRQYLQFLQJHYLGHQFH
VWDQGDUGZKLFKDJDLQUHIOHFWVWKHDJHQF\¶VSULRUXQGHUVWDQGLQJWKDWH[FHSWLRQVWRWKHRQH\HDU
ILOLQJGHDGOLQHZHUHLQWHQGHGE\&RQJUHVVWREHEURDGO\DYDLODEOH

F 7KH3URSRVHG5XOH9LRODWHV,QWHUQDWLRQDO/DZ

7KHSURSRVHGUXOHFRQWUDYHQHVWKH8QLWHG6WDWHV¶REOLJDWLRQXQGHUWKH3URWRFROWR
SURYLGHSURWHFWLRQIRUDQ\RQHZKRTXDOLILHVDVDUHIXJHH7KH81&+5¶V([HFXWLYH&RPPLWWHH
VWDWHVWKDW³>Z@KLOHDV\OXPVHHNHUVPD\EHUHTXLUHGWRVXEPLWWKHLUDV\OXPUHTXHVWZLWKLQDFHUWDLQ
WLPHOLPLWIDLOXUHWRGRVRRUWKHQRQIXOILOPHQWRIRWKHUIRUPDOUHTXLUHPHQWVVKRXOGQRWOHDGWR
DQ DV\OXP UHTXHVW EHLQJ H[FOXGHG IURP FRQVLGHUDWLRQ´ 81+&5 RSSRVHG WKH 8QLWHG 6WDWHV¶
RQH\HDUILOLQJGHDGOLQHZKHQLWZDVEHLQJFRQVLGHUHGEHFDXVHRIWKH³JUDYHLPSDFWRQWKHDELOLW\



0DWWHURI<&, 1'HF %,$ 

6HH&)5 D  &)5 D  

&I=DPEUDQRY6HVVLRQV)G WK&LU  KROGLQJWKDW³>Q@HZIDFWVWKDWSURYLGHDGGLWLRQDOVXSSRUW
IRUDSUHH[LVWLQJDV\OXPFODLPFDQFRQVWLWXWHDFKDQJHGFLUFXPVWDQFH7KHVHIDFWVPD\LQFOXGHFLUFXPVWDQFHVWKDW
VKRZDQLQWHQVLILFDWLRQRIDSUHH[LVWLQJWKUHDWRISHUVHFXWLRQRUQHZLQVWDQFHVRISHUVHFXWLRQRIWKHVDPHNLQGVXIIHUHG
LQWKHSDVW´ 

&)5 D  % &)5 D  % VHHDOVR86&,6$V\OXP2IILFHU%DVLF7UDLQLQJ&RXUVH2QH
<HDU
)LOLQJ
'HDGOLQH
0D\

 
KWWSVZZZXVFLVJRYVLWHVGHIDXOWILOHVILOHVQDWLYHGRFXPHQWV2QHB<HDUB)LOLQJB'HDGOLQHB$V\OXPB/HVVRQB3ODQS
GI

6HH.KDQGZDOD'HQ\LQJ3URWHFWLRQVVXSUDQRWH

&I(%D\6DQFWXDU\&RYHQDQWY7UXPS)G WK&LU  ³7KHFDWHJRULFDOEDUVRQHOLJLELOLW\
LQWKH,1$DUHLQWHUSUHWHGZLWKOHQLHQFHWRZDUGPLJUDQWVWRDYRLGLQIULQJLQJRQWKHFRPPLWPHQWVVHWIRUWKLQWKH
&RQYHQWLRQDQG3URWRFRO´ 

 81+&5 &RQFOXVLRQV $GRSWHG E\ WKH ([HFXWLYH &RPPLWWHH RQ WKH ,QWHUQDWLRQDO 3URWHFWLRQ RI 5HIXJHHV
&RQFOXVLRQ1R±DW 'HF KWWSVZZZXQKFURUJHQXVSGI
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RIWKH8QLWHG6WDWHVWRRIIHUSURWHFWLRQWRWKRVHIOHHLQJIURPSHUVHFXWLRQ´3UHVLGHQW&OLQWRQ
RSSRVHGWKHRQH\HDUGHDGOLQHDVZHOOVWDWLQJZKHQKHVLJQHG,,5,5$LQWRODZWKDW³,ZLOOVHHNWR
FRUUHFW SURYLVLRQV LQ WKLV ELOO WKDW DUH LQFRQVLVWHQW ZLWK LQWHUQDWLRQDO SULQFLSOHV RI UHIXJHH
SURWHFWLRQ LQFOXGLQJ WKH LPSRVLWLRQ RI ULJLG GHDGOLQHV IRU DV\OXP DSSOLFDWLRQV´ *LYHQ WKLV
LQWHUSUHWDWLRQWKDWWKHRQH\HDUEDUHYHQZLWKWKHUREXVWFKDQJHGFLUFXPVWDQFHVDQGH[WUDRUGLQDU\
FLUFXPVWDQFHV H[FHSWLRQV YLRODWHG LQWHUQDWLRQDO ODZ²WKH SUDFWLFDO HIIHFW RI WKH SURSRVHG UXOH
ZKLFKLQHVVHQFHQXOOLILHVWKHFKDQJHGDQGH[WUDRUGLQDU\FLUFXPVWDQFHVH[FHSWLRQVE\PDQGDWLQJ
GHQLDORIDV\OXPDIWHUD\HDURIXQODZIXOSUHVHQFH²LVFHUWDLQO\DYLRODWLRQRILQWHUQDWLRQDOODZ
7KHSURSRVHGUXOH¶VLQVWUXFWLRQWRGHQ\WKHGLVFUHWLRQDU\JUDQWRIDV\OXPWRLQGLYLGXDOVZLWKRYHU
D \HDU RI XQODZIXO SUHVHQFH²EXW OHJLWLPDWH UHDVRQV IRU WKH GHOD\ LQ ILOLQJ VXFK DV 376' RU
FKDQJHGFRXQWU\FRQGLWLRQV²ZLOOUHVXOWLQWKHUHIRXOPHQWRILQGLYLGXDOVWRWKHFRXQWULHVZKHUH
WKH\IHDUSHUVHFXWLRQ

  &)5  G  L ' ²7KH 3URSRVHG 5HJXODWLRQ :RXOG ,PSURSHUO\ 5HTXLUH
'HQLDOVRI$V\OXP%DVHGRQ)DLOXUHWR)LOH,QFRPH7D[HV

7KH SURSRVHG UXOH ZRXOG UHTXLUH DGMXGLFDWRUV WR GHQ\ DV\OXP DSSOLFDWLRQV ZKHUH WKH
DV\OXPVHHNHUIDLOHGWRILOHIHGHUDOVWDWHRUORFDOWD[HVKDVDQRXWVWDQGLQJWD[REOLJDWLRQRUKDG
LQFRPHWKDWZRXOGUHVXOWLQWD[OLDELOLW\7KLVSURSRVHGUXOHGRHVQRWWDNHLQWRDFFRXQWWKHXQLTXH
FLUFXPVWDQFHVRIDV\OXPVHHNHUVZKRRIWHQDUULYHLQWKH8QLWHG6WDWHVZLWKQRHFRQRPLFUHVRXUFHV
:KLOHWKHSXUSRUWHGUHDVRQIRUSURSRVLQJPDQ\RIWKHQHZUXOHVLQWKLV1350LVWRLQFUHDVHWKH
HIILFLHQF\ RI SURFHHGLQJV DGGLQJ WKLV DGGLWLRQDO HOHPHQW WR WKH DGMXGLFDWLRQ RI DV\OXP FODLPV
ZRXOGUHTXLUHPRUHWLPHEHIRUHDV\OXPRIILFHUVRUWKHLPPLJUDWLRQFRXUW

86&,6KDVUHFHQWO\SXEOLVKHGUHJXODWLRQVWKDWZRXOGUHTXLUHDV\OXPVHHNHUVWRZDLWPRUH
WKDQ D \HDU DIWHU ILOLQJ IRU DV\OXP EHIRUH WKH\ FDQ DSSO\ IRU DQ (PSOR\PHQW $XWKRUL]DWLRQ
'RFXPHQW ($' 8QOLNHIRUH[DPSOHDV\OXPVHHNHUVLQ&DQDGDZKRUHFHLYHJRYHUQPHQW
DVVLVWDQFHLIWKH\QHHGLW86DV\OXPVHHNHUVDUHQRWHOLJLEOHIRUIHGHUDOEHQHILWVQRUDUHWKH\
DSSRLQWHG FRXQVHO :LWK QR DELOLW\ WR REWDLQ DQ ($' DQG QR JRYHUQPHQW DVVLVWDQFH DV\OXP
VHHNHUVZRXOGLQFUHDVLQJO\EHIRUFHGWRZRUNLQWKHXQGHUJURXQGHFRQRP\SHUIRUPLQJORZZDJH
MREVZLWKIHZSURWHFWLRQVDQGJHQHUDOO\EHLQJSDLGLQFDVK




/HWWHUIURP5HQHYDQ5RR\HQ81+&55HSUHVHQWDWLYHWR6HQ+HQU\+\GH $XJ FLWHGLQ.KDQGZDOD
'HQ\LQJ3URWHFWLRQVVXSUDQRWH

2PQLEXV&RQVROLGDWHG$SSURSULDWLRQV$FW ZHHNO\HG2FW  6WDWHPHQWRI3UHVLGHQW:LOOLDP-
&OLQWRQ UHSULQWHGLQ86&&$1

&I.KDQGZDOD'HQ\LQJ3URWHFWLRQVVXSUDQRWH GLVFXVVLQJKRZWKHRQH\HDUILOLQJGHDGOLQHHYHQZLWKWKH
H[WUDRUGLQDU\DQGFKDQJHGFLUFXPVWDQFHVH[FHSWLRQVLQWDFWOHDGVWRWKHUHIRXOHPHQWLQYLRODWLRQRILQWHUQDWLRQDOODZ  

3URSRVHG&)5 G  L ( &)5 G  L ( 

&)5 D  LL 

9HULW\6WHYHQVRQ:KDW5HIXJHH&ODLPDQWV5HFHLYHIURPWKH*RYHUQPHQW&%&$XJ
KWWSVZZZFEFFDQHZVFDQDGDPRQWUHDODV\OXPVHHNHUVVXSSRUWKRXVLQJ

6HH<DHO6FKDFKHU :K\)RUELGGLQJ$V\OXP6HHNHUVIURP:RUNLQJ8QGHUPLQHVWKH5LJKWWR6HHN$V\OXP7KH
:DVKLQJWRQ 3RVW 1RY   KWWSVZZZZDVKLQJWRQSRVWFRPRXWORRNZK\IRUELGGLQJDV\OXP
VHHNHUVZRUNLQJXQGHUPLQHVULJKWVHHNDV\OXP ³2WKHUV ZRXOG EH IRUFHG LQWR WKH XQGHUJURXQG HFRQRP\ ZKHUH
H[SORLWDWLRQLVULIHDQGZKRVHH[LVWHQFHXQGHUPLQHVWKHDELOLW\RIDOOZRUNHUVWRVHFXUHIDLUSD\DQGGHFHQWZRUNLQJ
FRQGLWLRQV´ 
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8QGHUWKHSURSRVHGUXOHDV\OXPVHHNHUVZRXOGEHUHTXLUHGWRILOHWD[HVWKRXJKZLWKWKH
UHVWULFWLYHQHZ($'UXOHVPRVWZRXOGEHXQDEOHWRREWDLQDVRFLDOVHFXULW\QXPEHUSULRUWRILOLQJ
:KLOH VRPH QRQFLWL]HQV ZLWKRXW ZRUN DXWKRUL]DWLRQ KDYH EHHQ DEOH WR REWDLQ DQ ,QGLYLGXDO
7D[SD\HU,GHQWLILFDWLRQ1XPEHU ,7,1 IRUWKHSXUSRVHRIILOLQJWD[HVQRWKLQJRQWKH,QWHUQDO
5HYHQXH6HUYLFHZHEVLWHLQGLFDWHVWKDWDV\OXPVHHNHUVZKRDUHQRW \HWHOLJLEOHWRDSSO\IRUDQ
($'FDQDSSO\IRUDQ,7,1)XUWKHUPRUHZLWKRXWDJRYHUQPHQWLVVXHG($'DV\OXPVHHNHUV
ZKRRIWHQPXVWIOHHWKHLUFRXQWULHVZLWKRXWREWDLQLQJLGHQWLILFDWLRQGRFXPHQWVDQGZKRPD\EH
VFDUHGWRFRPPXQLFDWHZLWKWKHLUJRYHUQPHQWVDIWHUIOLJKWPD\EHXQDEOHWRVHFXUHWKHW\SHVRI
LGHQWLW\GRFXPHQWVQHFHVVDU\WRREWDLQDQ,7,1

$VYXOQHUDEOHDV\OXPVHHNHUVIHHOWKHQHHGWRILOHWD[HVXQGHUDFRPSOH[V\VWHPWKDWWKH\
KDYHEHHQVKXWRXWRIWKURXJKWKHLQDELOLW\WRREWDLQDQ($'DQGDVRFLDOVHFXULW\QXPEHUWKHUH
LVDUHDOGDQJHUWKDWWKH\ZRXOGEHGHIUDXGHGE\³QRWDULRV´DQGXQTXDOLILHGWD[SUHSDUHUV6LQFH
XQTXDOLILHG³QRWDULRV´RIWHQRIIHUERWKWD[VHUYLFHVDQGLPPLJUDWLRQVHUYLFHVDV\OXPVHHNHUVIDFH
D GRXEOH ULVN RI EHLQJ GHIUDXGHG LQ ILOLQJ WD[HV DQG LQ REWDLQLQJ LPPLJUDWLRQ OHJDO DGYLFH RU
UHSUHVHQWDWLRQ IURP SURYLGHUV ZKR DUH QRW DXWKRUL]HG RU TXDOLILHG WR DVVLVW WKHP ZLWK WKHLU
DSSOLFDWLRQVIRUDV\OXP

)LQDOO\WKLVVHFWLRQRIWKHSURSRVHGUXOHZRXOGUHTXLUHDV\OXPVHHNHUVZKRDUHQRWUHTXLUHG
WRSD\WD[HVWRSURYHWKDWWKH\DUHQRWUHTXLUHGWRGRVR7KLVSURYLVLRQZRXOGIRUFHDV\OXPVHHNHUV
WRXQGHUVWDQGWKHWD[ODZVXIILFLHQWO\WRNQRZZKHWKHUWKH\DUHUHTXLUHGWRSD\WD[HVRUQRWDWWKH
VDPHWLPHWKH\DUHQDYLJDWLQJWKHLQFUHDVLQJO\FRPSOH[86DV\OXPV\VWHP)RUWKRVHZKRDUH
QRWZRUNLQJRUWKRVHZKRZRUNPLQLPDOO\DQGDUHSDLGLQFDVKWKHQHZUXOHZRXOGUHTXLUHWKHP
WRSURYHDQHJDWLYH²WKDWWKH\KDYHQRWHDUQHGVXIILFLHQWLQFRPHWREHUHTXLUHGWRSD\WD[HVXQGHU
WKH86WD[FRGH$V\OXPVHHNHUVZKRKDYHEHHQVKXWRXWIURPDSSO\LQJIRU($'VE\WKHQHZ



6HH$PHULFDQ,PPLJUDWLRQ&RXQFLO7KH)DFWV$ERXWWKH,QGLYLGXDO7D[SD\HU,GHQWLILFDWLRQ1XPEHU ,7,1  -XO\
 
KWWSVZZZDPHULFDQLPPLJUDWLRQFRXQFLORUJVLWHVGHIDXOWILOHVUHVHDUFKWKHBIDFWVBDERXWBWKHBLQGLYLGXDOBWD[BLGHQWLI
LFDWLRQBQXPEHUSGI

7KHZHEVLWHLQFOXGHVWKHIROORZLQJLQIRUPDWLRQQRQHRIZKLFKSHUWDLQVWRDQRQFLWL]HQZLWKDQDV\OXPDSSOLFDWLRQ
SHQGLQJ
'R,QHHGDQ,7,1"
'RHVWKHIROORZLQJDSSO\WR\RX"
 <RXGRQRWKDYHDQ661DQGDUHQRWHOLJLEOHWRREWDLQRQHDQG
 <RXKDYHDUHTXLUHPHQWWRIXUQLVKDIHGHUDOWD[LGHQWLILFDWLRQQXPEHURUILOHDIHGHUDOWD[UHWXUQDQG
 <RXDUHLQRQHRIWKHIROORZLQJFDWHJRULHV
x 1RQUHVLGHQWDOLHQZKRLVUHTXLUHGWRILOHD86WD[UHWXUQ
x 86UHVLGHQWDOLHQZKRLV EDVHGRQGD\VSUHVHQWLQWKH8QLWHG6WDWHV ILOLQJD86WD[UHWXUQ
x 'HSHQGHQWRUVSRXVHRID86FLWL]HQUHVLGHQWDOLHQ
x 'HSHQGHQWRUVSRXVHRIDQRQUHVLGHQWDOLHQYLVDKROGHU
x 1RQUHVLGHQWDOLHQFODLPLQJDWD[WUHDW\EHQHILW
x 1RQUHVLGHQWDOLHQVWXGHQWSURIHVVRURUUHVHDUFKHUILOLQJD86WD[UHWXUQRUFODLPLQJDQH[FHSWLRQ
,QWHUQDO5HYHQXH6HUYLFH,QGLYLGXDO7D[SD\HU,GHQWLILFDWLRQ1XPEHUSDJHODVWUHYLHZHGRUXSGDWHG$SU
KWWSVZZZLUVJRYLQGLYLGXDOVLQGLYLGXDOWD[SD\HULGHQWLILFDWLRQQXPEHU

 6HH ,QWHUQDO 5HYHQXH 6HUYLFH ,QVWUXFWLRQV IRU )RUP : 5HY 6HS   DW  KWWSVZZZLUVJRYSXELUV
SGILZSGI

6HH,QWHUQDO5HYHQXH6HUYLFH,56&KRRVH7D[3UHSDUHUV&DUHIXOO\7D[5HWXUQ3UHSDUHU)UDXG0DNHV,56¶
'LUW\'R]HQ/LVWRI7D[6FDPV 0DU KWWSVZZZLUVJRYQHZVURRPLUVFKRRVHWD[SUHSDUHUVFDUHIXOO\
WD[UHWXUQSUHSDUHUIUDXGPDNHVLUVGLUW\GR]HQOLVWRIWD[VFDPV
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'+6($'UXOHZRXOGDOPRVWDOZD\VEHSDLG³RIIWKHERRNV´LQFDVK,WLVXQFOHDUKRZDQDV\OXP
VHHNHUZRXOGEHDEOHWRSURYHWKDWWKH\HDUQHGWRROLWWOHPRQH\WRKDYHWRSD\WD[HV+DYLQJWR
PHHW WKLV DGGLWLRQDO HYLGHQWLDU\ EXUGHQ ZRXOG OHDG WR ORQJHU DV\OXP LQWHUYLHZV DQG KHDULQJV
XQGHUPLQLQJWKHUHJXODWLRQV¶SXUSRUWHGLQWHUHVWLQSURPRWLQJ³HIILFLHQF\´LQDGMXGLFDWLRQV

 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOV RI$V\OXP%DVHG RQ
+DYLQJ7ZRRU0RUH$V\OXP$SSOLFDWLRQV'HQLHG

7KHSURSRVHGUXOHZRXOGIXUWKHUUHTXLUHDGMXGLFDWRUVWRGHQ\DV\OXPDSSOLFDWLRQVZKHUH
WKHDSSOLFDQW³>K@DVKDGWZRRUPRUHSULRUDV\OXPDSSOLFDWLRQVGHQLHGIRUDQ\UHDVRQ´7KHUHLV
QRMXVWLILFDWLRQIRUWKHLPSRVLWLRQRIWKLVUXOHLQWKH1350DQGDVVXFKLWLVDUELWUDU\

7KHUHPD\EHUHDVRQVWKDWDQDSSOLFDQWZRXOGVXEPLWDERQDILGHDV\OXPDSSOLFDWLRQDIWHU
WZRKDYHEHHQGHQLHG7KHDV\OXPVHHNHUFRXOGKDYHEHHQWKHYLFWLPRILQHIIHFWLYHDVVLVWDQFHRI
FRXQVHO 7KH DV\OXP VHHNHU FRXOG VXIIHU IURP D PHQWDO GLVDELOLW\ WKDW PDGH LW LPSRVVLEOH WR
DGHTXDWHO\VHWIRUWKWKHLUFODLP7KHDSSOLFDQWFRXOGKDYHEHHQXQUHSUHVHQWHGDQGQRWXQGHUVWRRG
KRZEHVWWRSUHVHQWWKHLUFODLP)ROORZLQJDQ\RIWKHDERYHVFHQDULRVRUFRPELQDWLRQRIVFHQDULRV
WKHDSSOLFDQWFRXOGQRZKDYHDFODLPEDVHGRQFKDQJHGFRXQWU\FRQGLWLRQV,IWKHDV\OXPVHHNHU
FRXOGPHHWDOORIWKHVWDWXWRU\UHTXLUHPHQWVIRUDV\OXPRQWKHLUWKLUGFODLPWKHUHLVQRUHDVRQWKDW
VXFKDFODLPVKRXOGFDWHJRULFDOO\EHGHQLHGDVDPDWWHURIGLVFUHWLRQ

 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOVRI$V\OXP%DVHG RQ
+DYLQJ :LWKGUDZQ DQ $V\OXP $SSOLFDWLRQ :LWK 3UHMXGLFH RU $EDQGRQLQJ DQ
$SSOLFDWLRQ

7KHSURSRVHGUXOHZRXOGOLNHZLVHUHTXLUHWKHGHQLDORIDSSOLFDWLRQVEDVHGRQDQDSSOLFDQW
KDYLQJ³ZLWKGUDZQDSULRUDV\OXPDSSOLFDWLRQZLWKSUHMXGLFHRUEHHQIRXQGWRKDYHDEDQGRQHGD
SULRU DV\OXP DSSOLFDWLRQ´ 7KH 1350 VWDWHV WKDW WKLV UXOH ZRXOG ³PLQLPL]H DEXVH RI WKH
V\VWHP´EXWIDLOVWRDFFRXQWIRUOHJLWLPDWHUHDVRQVWKDWDQDV\OXPVHHNHUZRXOGZLWKGUDZDQ
DV\OXP DSSOLFDWLRQ VXFK DV SXUVXLQJ D IDPLO\EDVHG LPPLJUDQW YLVD SHWLWLRQ RU D SHWLWLRQ IRU
6SHFLDO,PPLJUDQW-XYHQLOH6WDWXV

&/,1,&DFNQRZOHGJHVWKHSUREOHPRI³QRWDULRV´DQGVRPHXQVFUXSXORXVDWWRUQH\VILOLQJ
ZHDN DV\OXP DSSOLFDWLRQV DV D PHDQV WR KDYH FOLHQWV SODFHG LQ UHPRYDO SURFHHGLQJV WR SXUVXH
FDQFHOODWLRQRIUHPRYDOEXWLWLVXQIDLUWRSXQLVKDV\OXPVHHNHUVIRUWKHXQVFUXSXORXVDQGLQVRPH
LQVWDQFHVFULPLQDOFRQGXFWRIWKHLUUHSUHVHQWDWLYHV,QPDQ\FDVHVWKHUHSUHVHQWDWLYHVGRQRW
HYHQWHOOWKHLUFOLHQWVWKDWWKH\DUHILOLQJDQDSSOLFDWLRQIRUDV\OXPWHOOLQJWKHPLQVWHDGWKDWWKH\
DUHDSSO\LQJIRUD³WHQ\HDUYLVD´DQGQHFHVVDULO\QHYHUGLVFXVVZLWKWKHPZKHWKHUWKH\KDYHDQ



3URSRVHG&)5 G  L ) &)5 G  L ) 

3URSRVHG&)5 G  L * &)5 G  L * 

)HG5

6HH/L]5REELQV,PPLJUDQWV&ODLP/DZ\HUV'HIUDXGHG7KHPDQG7KH\0D\%H'HSRUWHG7+(1(:<25.7,0(6
0D\


KWWSVZZZQ\WLPHVFRPQ\UHJLRQLPPLJUDQWVODZ\HUVGHIUDXGHG
GHSRUWDWLRQKWPO"VHDUFK5HVXOW3RVLWLRQ 

6HH0D[6LHJHOEDXP+RZ,PPLJUDWLRQ)UDXG9LFWLPV*HW3XWRQ7UDFN7R'HSRUWDWLRQ8QVFUXSXORXV$WWRUQH\V
3URPLVH*UHHQ&DUGVEXW)LOH$V\OXP&ODLPV,QVWHDG3XWWLQJ,PPLJUDQWVDW5LVN'2&80(17('1<-DQ
KWWSVGRFXPHQWHGQ\FRPKRZLPPLJUDWLRQIUDXGYLFWLPVJHWSXWRQWUDFNWRGHSRUWDWLRQ
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DFWXDOIHDURIUHWXUQLQJWRWKHLUKRPHFRXQWU\RUZKHWKHUWKH\PLJKWTXDOLI\IRUDQH[FHSWLRQWR
WKHRQH\HDUILOLQJGHDGOLQH,WLVXQIDLUWRPDQGDWHGHQLDOVRIDV\OXPDSSOLFDWLRQVRQGLVFUHWLRQDU\
JURXQGVZKHQWKHDV\OXPDSSOLFDQWZDVRIWHQWKHYLFWLPRIIUDXG

0DNLQJPDWWHUVZRUVHRYHUWKHSDVWVHYHUDO\HDUV$V\OXP2IILFHVKDYHSLORWHGSURMHFWV
HQFRXUDJLQJ UHSUHVHQWDWLYHV ZKR KDYH ILOHG ³WHQ \HDU YLVD DSSOLFDWLRQV´ WR ZDLYH DV\OXP
LQWHUYLHZVDQGKDYHFDVHVUHIHUUHGGLUHFWO\WR LPPLJUDWLRQFRXUW $V\OXP VHHNHUVPD\KDYH
UHOLHGRQWKLVDFWLRQE\DV\OXPRIILFHVWRDVVXPHWKDWWKHJRYHUQPHQWGLGQRWREMHFWWRWKHLUKDYLQJ
ILOHGWKHDV\OXPDSSOLFDWLRQIRUWKHSXUSRVHRIEHLQJSODFHGLQUHPRYDOSURFHHGLQJV5DWKHUWKDQ
SXQLVKDV\OXPVHHNHUVLQWKLVVLWXDWLRQ,PPLJUDWLRQDQG&XVWRPV(QIRUFHPHQWVKRXOGDJUHHWR
LQLWLDWHUHPRYDOSURFHHGLQJVIRUQRQFLWL]HQVZKRVHHNWREHSODFHGLQWRUHPRYDOSURFHHGLQJVLI
WKH\KDYHDFRPSHOOLQJUHDVRQWRSXUVXHFDQFHOODWLRQRIUHPRYDO

 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOVRI $V\OXP%DVHG RQ
+DYLQJ0LVVHGDQ$V\OXP,QWHUYLHZ

7KHSURSRVHGUXOHZRXOGIXUWKHUUHTXLUHPRVWDSSOLFDWLRQVWREHGHQLHGZKHUHWKHDV\OXP
VHHNHU³IDLOHGWRDWWHQGDQLQWHUYLHZUHJDUGLQJKLVDV\OXPDSSOLFDWLRQZLWK'+6´:KLOHWKH
SURSRVHG UXOH GRHV LQFOXGH WZR SRWHQWLDO H[FHSWLRQV RQH IRU ³H[FHSWLRQDO FLUFXPVWDQFHV´ DQG
DQRWKHU LI QHLWKHU WKH DSSOLFDQW QRU WKH UHSUHVHQWDWLYH UHFHLYHG QRWLFH HYHQ WKRXJK WKH FRUUHFW
DGGUHVVZDVRQILOHWKHUXOHLVVWLOODUELWUDU\DQGXQIDLU

$V\OXPRIILFHVKDYHWUDGLWLRQDOO\WDNHQDQH[SDQVLYHDSSURDFKWRDOORZLQJDV\OXPVHHNHUV
WR UHRSHQ WKHLU DV\OXP DSSOLFDWLRQ LI WKH\ PLVV WKH LQWHUYLHZ DQG TXLFNO\ ILOH WR UHRSHQ DIWHU
UHFHLYLQJQRWLFH7KHUHDUHPDQ\UHDVRQVWKDWDQDV\OXPVHHNHUPD\PLVVDQLQWHUYLHZWKDWPD\
QRW ULVH WR WKH XQGHILQHG OHYHO RI ³H[WUDRUGLQDU\ FLUFXPVWDQFHV´ &XUUHQWO\ WKH 86&,6 ZHEVLWH
VWDWHV D ORZHU VWDQGDUG IRU UHRSHQLQJ DQ DV\OXP FDVH DIWHU DQ DSSOLFDQW PLVVHV DQ LQWHUYLHZ²
³JRRG FDXVH RU H[WUDRUGLQDU\ FLUFXPVWDQFHV´ 8QGHU WKLV JXLGDQFH DQ DV\OXP VHHNHU ZKR
UHTXHVWVVFKHGXOLQJZLWKGD\VDIWHUWKHGDWHRIWKHLQWHUYLHZQHHGRQO\PHHWWKHORZHU³JRRG
FDXVH´VWDQGDUG$V\OXPRIILFHVZDLWXQWLOWKHWKGD\DIWHUWKHPLVVHGLQWHUYLHZWRUHIHUWKHFDVH
WRLPPLJUDWLRQFRXUW7KLVVWDQGDUGDOORZVIRUUHDVRQDEOHFDVHE\FDVHGHFLVLRQPDNLQJE\WKH
DV\OXPRIILFHRQZKHWKHURUQRWWRUHVFKHGXOHDFDVH,VVXHVPD\DULVHRQWKHGD\RIWKHDV\OXP
LQWHUYLHZVXFKDVODFNRIFKLOGFDUHSXEOLFWUDQVSRUWDWLRQLVVXHVPHGLFDOLVVXHVRUFDQFHOODWLRQE\
DQLQWHUSUHWHUZKLFKPLJKWQRWPHHWWKH³H[WUDRUGLQDU\FLUFXPVWDQFHV´UHTXLUHPHQWEXWVWLOORIIHU
JRRG FDXVH $OORZLQJ DV\OXP VHHNHUV WR UHRSHQ WKHLU FDVHV LV DSSURSULDWH JLYHQ WKH LPSRUWDQW
LVVXHVLQYROYHGLQDV\OXPFDVHV0RUHRYHUDV\OXPRIILFHVKDYHOHDUQHGWRIDFWRULQWKHQXPEHURI
³QRVKRZV´H[SHFWHGWRHQVXUHWKDWLQWHUYLHZVORWVDUHQRWZDVWHG7KHSURSRVHGUXOHZRXOGRQO\
VHUYHWRIXUWKHULQFUHDVHWKHLPPLJUDWLRQFRXUWEDFNORJWKDWDOUHDG\VWDQGVDWQHDUO\PLOOLRQ
FDVHV E\ UHIHUULQJ FDVHV WR LPPLJUDWLRQ FRXUW WKDW FRXOG EH UHVROYHG E\ UHVFKHGXOLQJ WKH



 86&,6 $V\OXP 'LYLVLRQ 4XDUWHUO\ 6WDNHKROGHU 0HHWLQJ DW 
0D\   
KWWSVZZZXVFLVJRYVLWHVGHIDXOWILOHV86&,62XWUHDFK1RWHVIURP3UHYLRXV(QJDJHPHQWV3('B6WDN
HKROGHU3ULYDWH$JHQGDB0HHWLQJSGI

3URSRVHG&)5 G  L + &)5 G  L + 

 86&,6 (VWDEOLVKLQJ *RRG &DXVH RU ([FHSWLRQDO &LUFXPVWDQFHV KWWSVZZZXVFLVJRYKXPDQLWDULDQUHIXJHHV
DQGDV\OXPDV\OXPHVWDEOLVKLQJJRRGFDXVHRUH[FHSWLRQDOFLUFXPVWDQFHV

,G

6HH75$&,PPLJUDWLRQ&RXUW%DFNORJ7RROVXSUDQRWH
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LQWHUYLHZWKHJRYHUQPHQWLVLUUDWLRQDOO\FKRRVLQJWRLQFUHDVHDQRYHUORDGHGFRXUWV\VWHPVLPSO\
WREHSXQLWLYHWRZDUGVDV\OXPVHHNHUV

/LNHZLVHWKHH[FHSWLRQLQWKHSURSRVHGUXOHWKDWGLVFUHWLRQZRXOGQRWEHH[HUFLVHGDJDLQVW
DQDV\OXPVHHNHULIERWKWKHDV\OXPVHHNHUDQGWKHLUUHSUHVHQWDWLYHIDLOHGWRUHFHLYHWKHLQWHUYLHZ
QRWLFHLVDOVRXQIDLU7KLVUXOHUHTXLUHVWKHDV\OXPVHHNHUWRSURYHDQHJDWLYH7KHUHLVQRZD\IRU
WKHDV\OXPVHHNHURUWKHLUUHSUHVHQWDWLYHWRSURYHZKHWKHUWKHJRYHUQPHQWPDLOHGWKHQRWLFHWRWKH
FRUUHFWDGGUHVV)XUWKHUPRUHWKHLQWHUYLHZQRWLFHVKRXOGEHPDLOHGWRERWKWKHDV\OXPVHHNHUDQG
WKHLUUHSUHVHQWDWLYH,WLVXQIDLUWRWKHDV\OXPVHHNHUWRSHQDOL]HWKHPLI86&,6PDLOVWKHQRWLFH
WR WKH UHSUHVHQWDWLYH DQG QRW WR WKH DV\OXP VHHNHU 7KH DV\OXP VHHNHU PD\ EH WKH YLFWLP RI
LQHIIHFWLYHDVVLVWDQFHRIFRXQVHORUPD\KDYHDGLVSXWHRYHUSD\PHQWZLWKWKHUHSUHVHQWDWLYHZKR
PD\ VLPSO\ QHYHU WHOO WKH DV\OXP VHHNHU DERXW WKH DSSRLQWPHQW 0RUHRYHU WKH &29,'
SDQGHPLFKDVIRUFHGPDQ\SK\VLFDORIILFHVWRFORVHDQGDV\OXPVHHNHUV¶UHSUHVHQWDWLYHVPD\QRW
EHDEOHWRSK\VLFDOO\UHWULHYHPDLORQDWLPHO\EDVLV

&RQYHUVHO\DQDV\OXPVHHNHUZKRLVUHSUHVHQWHGPD\UHO\RQWKHLUUHSUHVHQWDWLYHWRDOHUW
WKHPWRXSFRPLQJLPPLJUDWLRQDSSRLQWPHQWVDQGLQWHUYLHZV7KXVDQDV\OXPVHHNHUPD\UHFHLYH
DQLQWHUYLHZQRWLFHDQGGLVUHJDUGLW0RVWDV\OXPVHHNHUVDUHQRWIOXHQW(QJOLVKVSHDNHUVDQGPDQ\
UHDGODQJXDJHVWKDWXVHGLIIHUHQWDOSKDEHWVRUPD\QRWEHZULWWHQODQJXDJHV)LQDOO\PDQ\DV\OXP
VHHNHUV OLYH LQ SRYHUW\ DQG WKLV VLWXDWLRQ ZRXOG RQO\ EH H[DFHUEDWHG E\ QHZ UXOHV WKDW ZRXOG
SUHYHQWWKHPIURPREWDLQLQJ($'VIRUDWOHDVWDIXOO\HDUDIWHUILOLQJIRUDV\OXP$VDUHVXOW
DV\OXPVHHNHUVPD\KDYHLQVHFXUHKRXVLQJLQFOXGLQJVKDULQJUHQWDOVSDFHVZLWKRWKHUXQUHODWHG
SHRSOH,WLVFRPPRQLQVXFKVHWWLQJVIRUPDLOWREHPLVGHOLYHUHGRUPLVWDNHQO\GLVFDUGHG,WLVD
IDLUHUDSSURDFKWRFRQWLQXHWKHFXUUHQWSURFHGXUHDOORZLQJVXFKDV\OXPVHHNHUVWRPRYHWRUHRSHQ
ZLWKWKHDV\OXPRIILFHZLWKLQGD\VRIPLVVLQJDQLQWHUYLHZ 7KHSURSRVHGUXOHDVZULWWHQLV
DUELWUDU\DQGZRXOGSXQLVKDV\OXPVHHNHUVZKHQ86&,6HUUVE\QRWSURSHUO\VHQGLQJWKHLQWHUYLHZ
QRWLFHWRERWKWKHDV\OXPVHHNHUDQGWKHLUUHSUHVHQWDWLYH

 7KH 3URSRVHG5HJXODWLRQ:RXOG,PSURSHUO\ 5HTXLUH'HQLDOV RI$V\OXP%DVHGRQ
1RW)LOLQJD0RWLRQWR5HRSHQ%DVHGRQ&KDQJHG&RXQWU\&RQGLWLRQV:LWKLQD<HDU
RIWKH&KDQJHG&RQGLWLRQV

7KHSURSRVHGUXOHZRXOGIXUWKHUUHTXLUHPRVWDSSOLFDWLRQVWREHGHQLHGZKHUHWKHDV\OXP
VHHNHU³>Z@DVVXEMHFWWRDILQDORUGHURIUHPRYDOGHSRUWDWLRQRUH[FOXVLRQDQGGLGQRWILOHDPRWLRQ
WRUHRSHQWRVHHNDV\OXPEDVHGRQFKDQJHGFRXQWU\FRQGLWLRQVZLWKLQRQH\HDURIWKRVHFKDQJHV
LQFRXQWU\FRQGLWLRQV´7KLVSURSRVHGUXOHGLUHFWO\FRQWUDGLFWV,1$ F  & LL ZKLFK
VWDWHV






86&,6
$IILUPDWLYH
$V\OXP
3URFHGXUHV
0DQXDO
DW

0D\

 
KWWSVZZZXVFLVJRYVLWHVGHIDXOWILOHV86&,6+XPDQLWDULDQ5HIXJHHV$V\OXP$V\OXP$$30
SGI ³,IDQDSSOLFDQW¶VUHSUHVHQWDWLYHLVUHFRUGHGLQ5$365$36JHQHUDWHVDQLGHQWLFDO,QWHUYLHZ1RWLFHWRWKH
UHSUHVHQWDWLYHRIUHFRUG´ 

&)5D F  

3URSRVHG&)5 G  L , &)5 G  L , 




Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 269 of 965



LL $V\OXP
7KHUHLVQRWLPHOLPLWRQWKHILOLQJRIDPRWLRQWRUHRSHQLIWKHEDVLVRIWKHPRWLRQLVWRDSSO\
IRU UHOLHI XQGHU VHFWLRQV  RU  E   RI WKLV WLWOH DQG LV EDVHG RQ FKDQJHG FRXQWU\
FRQGLWLRQV DULVLQJ LQ WKH FRXQWU\ RI QDWLRQDOLW\ RU WKH FRXQWU\ WR ZKLFK UHPRYDO KDV EHHQ
RUGHUHGLIVXFKHYLGHQFHLVPDWHULDODQGZDVQRWDYDLODEOHDQGZRXOGQRWKDYHEHHQGLVFRYHUHG
RUSUHVHQWHGDWWKHSUHYLRXVSURFHHGLQJ>(PSKDVLVDGGHG@

7KHRXWULJKWFRQWUDGLFWLRQEHWZHHQWKHSURSRVHGUXOHDQGWKHVWDWXWHUHQGHUVWKHSURSRVHG
UXOHXOWUDYLUHV,I&RQJUHVVKDGZDQWHGWRLPSRVHDRQH\HDUILOLQJGHDGOLQHRQPRWLRQVWRUHRSHQ
EDVHGRQFKDQJHGFRXQWU\FRQGLWLRQVLWFRXOGKDYHGRQHVRDVLWGLGZLWKDV\OXPDSSOLFDWLRQVEXW
LWGLGQRW7KHDJHQFLHVFDQQRWFRQWUDGLFWWKHZLOORI&RQJUHVVWKURXJKUHJXODWLRQV

$JDLQWKHSULPDU\UHDVRQFLWHGLQWKH1350IRUFUHDWLQJWKLVUHVWULFWLRQLVWRSUHVHUYH
³HIILFLHQWSURFHVVLQJRIDV\OXPDSSOLFDWLRQVEHIRUH(2,5´EXWWKH1350GRHVQRWH[SODLQZK\
DGMXGLFDWLQJDPRWLRQWRUHRSHQILOHGPRQWKVDIWHUDFKDQJHGFRXQWU\FRQGLWLRQZRXOGEHOHVV
³HIILFLHQW´WKDQDGMXGLFDWLQJDVLPLODUPRWLRQILOHGPRQWKVDIWHUWKHFKDQJH

7KH 1350 FLWHV WR D VLQJOH IHGHUDO FRXUW RI DSSHDOV FDVH WR MXVWLI\ WKH SURSRVHG
UHJXODWLRQ7KDWFDVH:DQJY%GRI,PPLJUDWLRQ$SSHDOVLQYROYHGDPRWLRQWRUHRSHQE\DQ
DV\OXPVHHNHUWKDWZDVQRWEDVHGRQFKDQJHGFRXQWU\FRQGLWLRQV,QWKDWFDVHWKHDV\OXPVHHNHU
ZDVVXEMHFWWRDVWDWXWRU\GD\OLPLWRQILOLQJDPRWLRQWRUHRSHQDQGZDVDUJXLQJIRUHTXLWDEOH
WROOLQJEDVHGRQLQHIIHFWLYHDVVLVWDQFHRIFRXQVHO,WLVLUUDWLRQDOIRUWKHJRYHUQPHQWWRFLWHWRD
VLQJOHFDVHFRQFHUQLQJDGLIIHUHQWSURYLVLRQRIWKH,1$WRMXVWLI\DQHZUHJXODWLRQWKDWFRQIOLFWV
ZLWKWKHVWDWXWH7KLVUHJXODWLRQPXVWEHZLWKGUDZQDVXOWUDYLUHVWRWKHVWDWXWH

2YHUDOO WKH GLVFUHWLRQ SRUWLRQ RI WKH SURSRVHG UXOHV ZRXOG OHDG WR WKH GHQLDO RI PRVW
DV\OXPFDVHVUDWKHUWKDQSURYLGHJXLGDQFHWRDGMXGLFDWRUVRQIDFWRUVWRFRQVLGHULQJRRGIDLWKLQ
H[HUFLVLQJ GLVFUHWLRQ DV WKH %,$ GLG LQ WKH IRXQGDWLRQDO 0DWWHU RI 3XODGHFLVLRQ 7KH 1350
VWDWHV ³7KLV DSSURDFK VXSHUVHGHV WKH %RDUG¶V SUHYLRXV DSSURDFK LQWKDW SDVW SHUVHFXWLRQ RU D
VWURQJ OLNHOLKRRG RI IXWXUH SHUVHFXWLRQ µVKRXOG JHQHUDOO\ RXWZHLJK DOO EXW WKH PRVW HJUHJLRXV
DGYHUVHIDFWRUV¶´7KXVWKURXJKWKHUXOHPDNLQJ'2-DQG'+6DUHZLOOLQJWRRYHUWXUQD\HDU
ROGIRXQGDWLRQDO%,$GHFLVLRQWKDWKDVEHHQFLWHGPRUHWKDQWLPHVE\WKH%,$DQGIHGHUDO
FRXUWVRIDSSHDOV DQGUHSODFHWKDWIUDPHZRUNZLWKDGLVFUHWLRQDU\V\VWHPWKDW ZRXOGUHTXLUH
DGMXGLFDWRUV WR GHQ\ PRVW DSSOLFDWLRQV 7KH SURSRVHG UXOH ZRXOG UHTXLUH DGMXGLFDWRUV WR GHQ\
DV\OXPDSSOLFDWLRQVIRUGLIIHUHQWUHDVRQVSODFLQJWKHRQXVRQWKHDV\OXPVHHNHUVWRSURYHWKDW
WKH\ TXDOLI\ GHVSLWH IDOOLQJ XQGHU DQ\ RI WKHVH PDQGDWRU\ QHJDWLYH IDFWRUV 7KLV UHVXOW FOHDUO\
FRQWUDGLFWV &RQJUHVVLRQDO LQWHQW LQ HVWDEOLVKLQJ D UREXVW DV\OXP DGMXGLFDWLRQ DQG VXFK LV XOWUD
YLUHVWRWKHVWDWXWH



)HG5

:DQJY%GRI,PPLJUDWLRQ$SSHDOV)G G&LU 

,GDW

)HG5

7KHQXPEHURIFLWDWLRQVLVGUDZQIURP:HVWODZ,WLVDOVRZRUWKQRWLQJWKDWWKH1350LWVHOIFLWHVWR0DWWHURI3XOD
VL[WLPHV
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-  &)5    &)5  ²7KH 3URSRVHG 5XOH :RXOG 5HGHILQH ³)LUP
5HVHWWOHPHQW´WR,QFOXGH7KRVH:KR+DYH1RW)RXQG3HUPDQHQW6DIHW\

 7KH3URSRVHG5XOH8QMXVWO\5HYHUVHV'HFDGHVRI&DVH/DZ$QG6WDWXWH

7KHSURSRVHGUHJXODWLRQZRXOGXQODZIXOO\H[SDQGWKHGHILQLWLRQRIILUPUHVHWWOHPHQWDQG
ZRXOG HVVHQWLDOO\ FUHDWH DQRWKHU ³DV\OXP EDQ´ FRQWUDU\ WR LQWHUQDWLRQDO ODZ ORQJVWDQGLQJ
GRPHVWLFSUHFHGHQWDQGWKHLQWHQWRI&RQJUHVV&XUUHQWO\DQDV\OXPVHHNHU³LVFRQVLGHUHGWREH
ILUPO\UHVHWWOHGLISULRUWRDUULYDOLQWKH8QLWHG6WDWHVKHRUVKHHQWHUHGLQWRDQRWKHUFRXQWU\ZLWK
RUZKLOHLQWKDWFRXQWU\UHFHLYHGDQRIIHURISHUPDQHQWUHVLGHQWVWDWXVFLWL]HQVKLSRUVRPHRWKHU
W\SHRISHUPDQHQWUHVHWWOHPHQW´7KHIHGHUDOFRXUWVRIDSSHDOVKDYHLQWHUSUHWHGWKHWHUP³ILUP
UHVHWWOHPHQW´WREHSHUPDQHQWUHVLGHQWVWDWXV0RUHRYHUWKHILUPUHVHWWOHPHQWGRFWULQHKDVDQ
H[WUHPHO\ ORQJ DQG VWRULHG KLVWRU\ LQ WKH 8QLWHG 6WDWHV &RQJUHVV ILUVW XVHG WKH WHUP ³ILUPO\
UHVHWWOHG´LQWKH'LVSODFHG3HUVRQV$FWRIDQGFRQWLQXHGLWWRXVHWKLVWHUPIRUGHFDGHVDVLW
IXUWKHU GHYHORSHG DV\OXP ODZ  )RU H[DPSOH &RQJUHVV DJDLQ H[SOLFLWO\ LQFOXGHG ODQJXDJH
FRYHULQJWKRVH³QRW«ILUPO\UHVHWWOHG´LQLWV$FWWR$PHQGWKH'LVSODFHG3HUVRQV$FWRI
7KHDPHQGPHQWVWRWKH'LVSODFHG3HUVRQV$FWRILQFOXGHODQJXDJHWKDWUHVROXWHO\
HVWDEOLVKHVWKHLPSRUWDQFHRISHUPDQHQF\LQWKHILUPUHVHWWOHPHQWDQDO\VLV

³(OLJLEOHGLVSODFHGSHUVRQ´PHDQVDGLVSODFHGSHUVRQDVGHILQHGLQVXEVHFWLRQ E 
DERYH  ZKRRQRUDIWHU6HSWHPEHUDQGRQRUEHIRUH-DQXDU\
HQWHUHG*HUPDQ\$XVWULDRU,WDO\DQGZKRRQ-DQXDU\ZDVLQ,WDO\RUWKH
$PHULFDQVHFWRUWKH%ULWLVKVHFWRURUWKH)UHQFKVHFWRURIHLWKHU%HUOLQRU9LHQQD
RULQWKH$PHULFDQ]RQHWKH%ULWLVK]RQHRUWKH)UHQFK]RQHRIHLWKHU*HUPDQ\RU
$XVWULDRUZKRKDGWHPSRUDULO\DEVHQWHGKLPVHOIWKHUHIURPIRUUHDVRQVZKLFKLQ
DFFRUGDQFHZLWKUHJXODWLRQVWREHSURPXOJDWHGE\WKH&RPPLVVLRQVKRZVSHFLDO
FLUFXPVWDQFHVMXVWLI\LQJVXFKDEVHQFHDQGZKRKDVQRWEHHQILUPO\UHVHWWOHGRUD
SHUVRQZKRKDYLQJUHVLGHGLQ*HUPDQ\RU$XVWULDZDVDYLFWLPRISHUVHFXWLRQE\
WKH 1D]L JRYHUQPHQW DQG ZDV GHWDLQHG LQ RU ZDV REOLJHG WR IOHH IURP VXFK




&)5&)5,1$ E  $ YL  WKH>DV\OXPVHHNHU@ZDVILUPO\UHVHWWOHGLQDQRWKHU
FRXQWU\SULRUWRDUULYLQJLQWKH8QLWHG6WDWHV 

 6HH 6DOO Y *RQ]DOHV  )G   G &LU   ILQGLQJ WKDW WKH SDVVDJH RI IRXU \HDUV DORQH ZDV QRW
VXIILFLHQWWRSURYHILUPUHVHWWOHPHQWDQGWKH³WKH,-VKRXOGFRQVLGHUWKHWRWDOLW\RIWKHFLUFXPVWDQFHVLQFOXGLQJZKHWKHU
6DOOLQWHQGHGWRVHWWOHLQ6HQHJDOZKHQKHDUULYHGWKHUHZKHWKHUKHKDVIDPLO\WLHVWKHUHZKHWKHUKHKDVEXVLQHVVRU
SURSHUW\FRQQHFWLRQVWKDWFRQQRWHSHUPDQHQFHDQGZKHWKHUKHHQMR\HGWKHOHJDOULJKWV²VXFKDVWKHULJKWWRZRUN
DQGWRHQWHUDQGOHDYHWKHFRXQWU\DWZLOO²WKDWSHUPDQHQWO\VHWWOHGSHUVRQVFDQH[SHFWWRKDYH´ &DPSRVHFR0RQWHMR
Y$VKFURIW)G WK&LU  FRQFOXGLQJWKDWHYHQWKRXJK*XDWHPDODQVSHQW\HDUVLQ0H[LFREHIRUH
VHHNLQJDV\OXPLQWKH8QLWHG6WDWHVKHZDVQRWVXEMHFWWRILUPUHVHWWOHPHQWEDUEHFDXVHKHGLGQRWKDYHDQRIIHURI
SHUPDQHQWUHVLGHQFHDQGKHZDVVXEMHFWWRUHVWULFWLYHFRQGLWLRQVZKLOHUHVLGLQJWKHUH $EGLOOHY$VKFURIW)G
 UG&LU  ILQGLQJWKDWLI'+6FDQQRWREWDLQGLUHFWHYLGHQFHRIDQRIIHURIILUPUHVHWWOHPHQW³WKH,-RU
%,$PD\ILQGLWQHFHVVDU\WRUHO\RQQRQRIIHUEDVHGIDFWRUVVXFKDVWKHOHQJWKRIDQDOLHQ¶VVWD\LQDWKLUGFRXQWU\
WKHDOLHQ¶VLQWHQWWRUHPDLQLQWKHFRXQWU\DQGWKHH[WHQWRIWKHVRFLDODQGHFRQRPLFWLHVGHYHORSHGE\WKHDOLHQ DV
FLUFXPVWDQWLDOHYLGHQFHRIWKHH[LVWHQFHRIDJRYHUQPHQWLVVXHGRIIHU´ 

65HS1RDW

6HH3XE/1R F 6WDW  
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SHUVHFXWLRQDQGVXEVHTXHQWO\UHWXUQHGWRRQHRIWKHVHFRXQWULHVDQGZKRKDVQRW
EHHQILUPO\UHVHWWOHG«

7KHDPHQGPHQWVWRWKH'LVSODFHG3HUVRQV$FWRQHRIWKHEHGURFNVRIDV\OXPODZFOHDUO\HVWDEOLVK
WKDWWKRVHZKRIOHG1D]LSHUVHFXWLRQDQGWHPSRUDULO\UHVLGHGLQSDUWVRI(XURSHEHIRUHKHDGLQJ
RQZDUGWRWKH8QLWHG6WDWHVDUHHQWLWOHGWRSURWHFWLRQRQ$PHULFDQVRLO7KHSURSRVHGUHJXODWLRQV
LQWKHLUFXUUHQWIRUPZRXOGGHQ\UHIXJHHVIOHHLQJ1D]LSHUVHFXWLRQ²WKHYHU\UHIXJHHVWKDWWKH
86DV\OXPV\VWHPZDVFUHDWHGWRSURWHFW

7KHILUPUHVHWWOHPHQWGRFWULQHRULJLQDWHGLQWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI
5HIXJHHV DQG WKH  3URWRFRO WR ZKLFK WKH 8QLWHG 6WDWHV LV D VLJQDWRU\ 7KHVH FRQYHQWLRQV
HQXQFLDWHWKHEDVLFLQWHUQDWLRQDOIUDPHZRUNIRUWKHSURWHFWLRQRIDV\OXPVHHNHUVDQGH[SOLFLWO\
DUWLFXODWHWKDWWKRVHZKRDUH³ILUPO\UHVHWWOHG´DUHH[FOXGHGIURPWKHUHIXJHHGHILQLWLRQ³)LUPO\
UHVHWWOHG´LVGHILQHGDVDQ\³SHUVRQZKRLVUHFRJQL]HGE\WKHFRPSHWHQWDXWKRULWLHVRIWKHFRXQWU\
LQZKLFKKHKDVWDNHQUHVLGHQFHDVKDYLQJWKHULJKWVDQGREOLJDWLRQVZKLFKDUHDWWDFKHGWRWKH
SRVVHVVLRQRIWKHQDWLRQDOLW\RIWKDWFRXQWU\´DQGVHFRQGDQ\SHUVRQZKRWKRXJKRQFHDUHIXJHH
³KDV DFTXLUHG D QHZ QDWLRQDOLW\ DQG HQMR\V WKH SURWHFWLRQ RI WKH FRXQWU\ RI KLV QHZ
QDWLRQDOLW\´ 7KHUH LV QR TXHVWLRQ WKDW WKH 5HIXJHH &RQYHQWLRQV RQO\ LQWHQGHG WR H[FOXGH
UHIXJHHVEDVHGRQEHLQJILUPO\UHVHWWOHGDQGKDYLQJEHHQDIIRUGHGWKHVDPHULJKWVDVQDWLRQDOVRU
DWOHDVWSURWHFWLRQIURPGHSRUWDWLRQLQWKHWKLUGFRXQWU\

7KH5HIXJHH$FWRIPDGHILUPUHVHWWOHPHQWDVWDWXWRU\EDUWRUHIXJHHVWDWXVEXWQRW
WR DV\OXP ,Q  WKH $WWRUQH\ *HQHUDO DPHQGHG WKH UHJXODWLRQV DQG H[WHQGHG WKH ILUP
UHVHWWOHPHQW EDU WR DV\OXP FDVHV &RQJUHVV FRGLILHG ILUP UHVHWWOHPHQW DV D VWDWXWRU\ EDU WR
DV\OXPE\SDVVLQJWKH,OOHJDO,PPLJUDWLRQ5HIRUPDQG,PPLJUDQW5HVSRQVLELOLW\$FW ,,5,5$ RI
$VDUHVXOWXQGHU,1$ E $ YL DQDSSOLFDQWLVLQHOLJLEOHIRUDV\OXPLIKHRUVKH
ZDV³ILUPO\UHVHWWOHGLQDQRWKHUFRXQWU\SULRUWRDUULYLQJLQWKH8QLWHG6WDWHV´6LQFH&RQJUHVV
HQDFWHGODZVWRSURWHFWUHIXJHHVLWKDVLQWHQGHGIRUUHIXJHHVWREHH[FOXGHGIURPSURWHFWLRQRQO\
LIWKHLUVWD\LQDWKLUGFRXQWU\ZDVSHUPDQHQWRULIWKHUHIXJHHZDVJLYHQVLPLODUULJKWVWRWKLUG
FRXQWU\QDWLRQDOV7KHSURSRVHGUXOHLVDQDIIURQWWR&RQJUHVVLRQDOLQWHQW

,Q  WKH %,$ LVVXHG 0DWWHU RI $** ZKLFK HVWDEOLVKHG D IRXUVWHS DQDO\VLV LQ
PDNLQJDILUPUHVHWWOHPHQWGHWHUPLQDWLRQ)LUVW'+6EHDUVWKHEXUGHQRISUHVHQWLQJSULPDIDFLH
HYLGHQFHRIDQRIIHURUSDWKZD\WRDQRIIHURIILUPUHVHWWOHPHQW$QRIIHURIILUPUHVHWWOHPHQW
FDQEHVXSSRUWHGZLWKGLUHFW HYLGHQFHVXFKDVHYLGHQFHRIDIRUHLJQLPPLJUDWLRQODZ ,IGLUHFW
HYLGHQFHLVXQDYDLODEOHWKHQLQGLUHFWHYLGHQFHFDQEHXVHGDVHYLGHQFH,QGLUHFWHYLGHQFHLQFOXGHV
WKHLPPLJUDWLRQODZVRUUHIXJHHSURFHVVRIWKHFRXQWU\RISURSRVHGUHVHWWOHPHQWWKHOHQJWKRIVWD\
DQG LQWHQW RI VWD\ LQ WKLUG FRXQWU\ IDPLO\ VRFLDO DQG HFRQRPLF WLHV UHFHLSW RI JRYHUQPHQW



,G

&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV-XO\8176

7KH+DQGERRNRIWKH81+LJK&RPPLVVLRQHUIRU5HIXJHHV 81+&5 VHHDOVR5REHUW'6ORDQH$UWLFOH$Q
2IIHU2I)LUP5HVHWWOHPHQW*(2:$6+,17 //5(9  

,1$ F  

&)5&)5

3XE/1R6WDW,1$ E  $ YL 

,1$ E $ YL 

0DWWHURI$**, 1'HF %,$ 
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DVVLVWDQFHVXFKDVUHQWIRRGDQGWUDQVSRUWDWLRQDQGOHJDOULJKWVVXFKDVWKHULJKWWRZRUNDQG
WUDYHOIUHHO\7KH%,$VSHFLILFDOO\QRWHGWKDWLIWKHDV\OXPDSSOLFDQWFKRRVHVQRWWRDFFHSWWKH
RIIHUWKDWZRXOGQRWXQGHUPLQHWKHSULPDIDFLHHYLGHQFHRIDQRIIHU6HFRQGLIWKHUHLVSURRIRI
DSULPDIDFLHRIIHURIILUPUHVHWWOHPHQWWKHQWKHDV\OXPDSSOLFDQWFDQUHEXW'+6¶VSULPDIDFLH
HYLGHQFHRIDQRIIHURIILUPUHVHWWOHPHQWZLWKDVKRZLQJE\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDW
VXFKDQRIIHUKDVQRWLQIDFWEHHQPDGHRUWKDWWKHDV\OXPDSSOLFDQWZRXOGQRWTXDOLI\IRULW
7KLUG WKH ,- ZLOO FRQVLGHU WKH WRWDOLW\ RI WKH HYLGHQFH SUHVHQWHG WR GHWHUPLQH LI WKH DV\OXP
DSSOLFDQW KDV UHEXWWHG '+6¶V HYLGHQFH RI DQ RIIHU RI ILUP UHVHWWOHPHQW )RXUWK LI WKH ,-
GHWHUPLQHVWKDWWKHDV\OXPDSSOLFDQWKDVEHHQILUPO\UHVHWWOHGWKHQWKHEXUGHQVKLIWVDJDLQWRWKH
DV\OXPDSSOLFDQWWRHVWDEOLVKWKDWDQH[FHSWLRQWRILUPUHVHWWOHPHQWDSSOLHVE\DSUHSRQGHUDQFHRI
WKHHYLGHQFH

 7KH3URSRVHG5XOH8QIDLUO\5HGHILQHV³)LUP5HVHWWOHPHQW´6R7KDW7KRXVDQGV
2I$V\OXP6HHNHUV:KR:HUH2QFH6WUDQGHG$OO2YHU7KH:RUOG:RXOG1HYHU
*DLQ$V\OXP

7KHSURSRVHGUXOHXQMXVWLILDEO\ZLWKRXWPHQWLRQRIIHGHUDORU%,$FDVHODZSURSRVHV
WRUHGHILQH³ILUPUHVHWWOHPHQW´)LUVWXQGHUWKHSURSRVHGUXOHLIWKHDV\OXPVHHNHUKDVUHVLGHGLQ
DQRWKHUFRXQWU\IRURQH\HDUHYHQLIWKHUHLVQRRIIHURUSDWKZD\WRSHUPDQHQWVWDWXVWKHDV\OXP
VHHNHUZRXOGEHFRQVLGHUHGILUPO\UHVHWWOHG6HFRQGLIWKHDV\OXPVHHNHUUHVLGHGRUFRXOGKDYH
UHVLGHG LQ D SHUPDQHQW RU QRQSHUPDQHQW OHJDO LPPLJUDWLRQ VWDWXV LQFOXGLQJ DV DQ DV\OHH RU
UHIXJHHWKH\ZRXOGEHFRQVLGHUHGILUPO\UHVHWWOHG)LQDOO\LIWKHDV\OXPVHHNHULVDGXDOQDWLRQDO
DQGSDVVHVWKURXJKWKHLUVHFRQGFRXQWU\RIQDWLRQDOLW\DIWHUIOHHLQJSHUVHFXWLRQWKH\ ZRXOGEH
FRQVLGHUHGILUPO\UHVHWWOHG

7KH SURSRVHG UXOH ZRXOG UHGHILQH ³ILUP UHVHWWOHPHQW´ WR DOORZ UHVHWWOHPHQW WKDW LV
³XQVWDEOH´RU³WHPSRUDU\´7KLVVHFWLRQRIWKHUXOHUXQVFRQWUDU\WRWKHLQWHQWRI&RQJUHVVZKLFK
ZDVWREDUDV\OXPRQO\LIWKHUHVHWWOHPHQWZDVSHUPDQHQWILUPDQGQRWWHPSRUDU\0RUHRYHU
WKHSURSRVHGUXOHLJQRUHVHVWDEOLVKHGFDVHODZUHTXLULQJDQRIIHURISHUPDQHQW QRW WHPSRUDU\
UHVHWWOHPHQW :KLOH PDQ\ FRXQWULHV DUH VLJQDWRULHV WKH  &RQYHQWLRQ DQG  3URWRFRO
ULJKWVRIDV\OHHVLQWKHVHFRXQWULHVGLIIHUJUHDWO\)RUH[DPSOHIUHHGRPRIPRYHPHQWLVDULJKWWKDW
VKRXOGEHDIIRUGHGWRDOODV\OHHVDQGUHIXJHHVDQGLVRQHWKDWLVDGKHUHGWRLQWKH8QLWHG6WDWHV
DQGPRVWZHVWHUQQDWLRQV+RZHYHULQVRPHSDUWVRIWKHZRUOGZKHUHWKHUHDUHOLPLWHGQDWLRQDO
UHVRXUFHV RU OHJDO IUDPHZRUNV IRU SURWHFWLQJ UHIXJHHV HYHQ VLJQDWRULHV WKH  &RQYLFWLRQ
UHVWULFWIUHHGRPRIPRYHPHQWWRDV\OHHV)RUH[DPSOH.HQ\DDQG(WKLRSLDVSHFLI\LQWKHLUQDWLRQDO



,GDW
,GDW

,GDW

,GDW

3URSRVHGUXOH&)5&)5

,G

6HH,1$ E  $ YL 

%RQLOODY0XNDVH\)G VW&LU  UHPDQGLQJIRU%,$WRGHWHUPLQHZKHWKHUDQH[SLUHGUHVLGHQW
GRFXPHQWZDVVXIILFLHQWWRGHPRQVWUDWHRIIHURISHUPDQHQWUHVLGHQFH  $EGLOOHY$VKFURIW)G UG&LU
  UHPDQGLQJFDVHEHFDXVHLWZDVHUURUWRFRQFOXGHWKDWDUHQHZDEOHWZR\HDUJUDQWRIDV\OXPZDVVXIILFLHQWO\
SHUPDQHQWWRLQYRNHILUPUHVHWWOHPHQWEDU 0HQJVWXY+ROGHU)G WK&LU &RXUWFRQFOXGHGWKDW
DQ(WKLRSLDQ QDWLRQDO ZKRVSHQWWZR \HDUVLQD6XGDQHVHUHIXJHHFDPS ZDV QRWILUPO\UHVHWWOHG7KH JRYHUQPHQW
IDLOHGWRPHHWLWVEXUGHQRIDQRIIHUZLWKHLWKHUGLUHFWRULQGLUHFWHYLGHQFH 
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ODZVWKDWWKHPRYHPHQWRIUHIXJHHVWKURXJKRXWWKHFRXQWU\PD\EHUHVWULFWHGDQGWKDWUHIXJHHV
PD\EHOLPLWHGWROLYLQJLQGHVLJQDWHGDUHDVQDPHO\UHIXJHHFDPSV/LNHZLVHLQ7XUNH\ZKLFK
FXUUHQWO\ KRVWV WKRXVDQGV RI 6\ULDQ UHIXJHHV UHIXJHHV DUH QRW DEOH WR HDVLO\ REWDLQ SHUPDQHQW
UHVLGHQWVWDWXVRUFLWL]HQVKLS,QVXPDV\OHHVDQGUHIXJHHVZKRDIIRUGHGUHIXJHHSURWHFWLRQIURP
D  &RQYHQWLRQ VLJQDWRU\ RU FRXQWU\ ZRXOG QRW QHFHVVDULO\ HQMR\ WKH VDPH EHQHILWV DG
SURWHFWLRQVRIDV\OHHVLQWKH8QLWHG6WDWHV7KHSURSRVHGUXOHZRXOGEDUDV\OXPWRPHULWRULRXV
DV\OXPVHHNHUVZKRKDSSHQHGWRSDVVWKURXJKFRXQWULHVWKDWRQO\RIIHUWHPSRUDU\RUUHVWULFWHG
ULJKWVWRDV\OHHV

)LQDOO\ WKH VHFWLRQ RI WKH SURSRVHG UXOH ZRXOG HIIHFWLYHO\ EDQ DV\OXP VHHNHUV IURP
SURWHFWLRQLIWKH\KDYHWUDYHOHGWKURXJKDWKLUGFRXQWU\DQGVWD\HGWKHUHDWOHDVWRQH\HDU7KLV
VHFWLRQRIWKHUXOHLVFOHDUO\XQGRXEWHGO\DLPHGDWH[FOXGHGDV\OXPVHHNHUVZKRDUHIRUFHGWR
OLYHLQ0H[LFRXQGHUWKHVRFDOOHG³0LJUDQW3URWHFWLRQ3URWRFROV´$OPRVWHYHU\DV\OXPVHHNHU
IRUFHGWROLYHLQGDQJHUIHDUVTXDORUDQGGHVWLWXWLRQXQGHUWKH033KDVEHHQLQ0H[LFRIRUDW
OHDVWRQH\HDU0RVWDV\OXPVHHNHUVXQGHU033ZRXOGEHEDUUHGIURPDV\OXPXQGHUWKLVSURSRVHG
UXOH

&/,1,&¶V(VWDPRV8QLGRVSURMHFWVWDIIKDYHZLWQHVVHGILUVWKDQGWKHHIIHFWVRI033RQ
DV\OXPVHHNHUV&/,1,&ZRUNHGZLWKD\RXQJPDUULHGFRXSOHZKROHIW&XEDD\HDUDJRDQGZHUH
VXEMHFWHGWR WKHPHWHULQJV\VWHP DW WKHERUGHU IRUVL[PRQWKV7KHPHWHULQJV\VWHP LQ &LXGDG
-XDUH] IRUFHG WKHP WR VLJQ XS RQ D 0H[LFDQ JRYHUQPHQW UXQ OLVW WR DZDLW WKHLU WXUQ WR SUHVHQW
WKHPVHOYHVDWWKH(O3DVRSRUWRIHQWU\:KHQ0H[LFDQRIILFLDOVILQDOO\FDOOHGWKHLUQDPHVWKH\
ZHUHDOORZHGLQWRWKH8QLWHG6WDWHVSURFHVVHGDQGSODFHGXQGHU033WREHUHWXUQHGWR&LXGDG
-XDUH]$VWKH\WULHGWRPRYHDURXQG-XDUH]WKH\UHFHLYHGWKUHDWVIURPDFDUWHOZKRVHPHPEHUV
IROORZHGWKHPFRQVWDQWO\7KHFRXSOHUHDFKHGRXWWR0H[LFDQDXWKRULWLHVEXWZHUHWROGQRWKLQJ
FRXOGEHGRQHEHFDXVHWKHUHZDVQRZD\WRWUDFNZKRZDVWKUHDWHQLQJWKHP7KHFRXSOHKDVOLYHG
LQFRQVWDQWIHDUVLQFHWKHLUUHWXUQWR&LXGDG-XDUH]7KH\KDYHQRZEHHQIRUFHGWRVXUYLYHDQGEH
LQKLGLQJLQ0H[LFRIRUFORVHWRD\HDU8QGHUWKLVSURSRVHGUXOHWKH\ZRXOGEHEDUUHGIURPDV\OXP
EHFDXVH WKH\ ZRXOG KDYH OLYHG LQ 0H[LFR IRU RYHU D \HDU E\ WKH WLPH WKH\ KDYH DQ LQGLYLGXDO
KHDULQJ

&/,1,& DOVR ZRUNHG ZLWK D IDPLO\ RI WKUHH²IDWKHU VRQ DQG GDXJKWHU²ZKR IOHG
9HQH]XHODWR3DQDPDGXHWRSROLWLFDOSHUVHFXWLRQDIWHUWKH\RSSRVHGWKHUXOLQJSDUW\8SRQDUULYDO
LQ3DQDPDWKH\DSSOLHGIRUSURWHFWLRQEXWZHUHKDUDVVHGDEXVHGDQGFRQVWDQWO\WDUJHWHGEHFDXVH
RILQFUHDVHG[HQRSKRELDDJDLQVW9HQH]XHODQQDWLRQDOV/RFDOUHVLGHQWVWKUHDWHQHGWKHVRQDQGEHDW
KLPEDGO\,QDGGLWLRQRIILFLDOVGHQLHGWKHIDPLO\DFFHVVWRHGXFDWLRQDQGKHDOWKFDUH$VDUHVXOW



1DWLRQDO5HIXJHH3URFODPDWLRQ1RDUW   (WK 5HIXJHHV$FW  &DS   .HQ\D 

,QWHUQDWLRQDO&ULVLV*URXS ,&* 7XUNH\ V5HIXJHH&ULVLV7KH3ROLWLFVRI3HUPDQHQFH 1RY (XURSH
5HSRUW1KWWSVZZZUHIZRUOGRUJGRFLGHHKWPO

3URSRVHG&)5 D  &)5 D  

 '+6 0LJUDQW 3URWHFWLRQ 3URWRFROV -DQ    KWWSVZZZGKVJRYQHZVPLJUDQWSURWHFWLRQ
SURWRFROV ³&HUWDLQDOLHQVDWWHPSWLQJWRHQWHUWKH86LOOHJDOO\RUZLWKRXWGRFXPHQWDWLRQLQFOXGLQJWKRVHZKRFODLP
DV\OXPZLOOQRORQJHUEHUHOHDVHGLQWRWKHFRXQWU\ZKHUHWKH\RIWHQIDLOWRILOHDQDV\OXPDSSOLFDWLRQDQGRUGLVDSSHDU
EHIRUHDQLPPLJUDWLRQMXGJHFDQGHWHUPLQHWKHPHULWVRIDQ\FODLP,QVWHDGWKHVHDOLHQVZLOOEHJLYHQD³1RWLFHWR
$SSHDU´IRUWKHLULPPLJUDWLRQFRXUWKHDULQJDQGZLOOEHUHWXUQHGWR0H[LFRXQWLOWKHLUKHDULQJGDWH:KLOHDOLHQVDZDLW
WKHLUKHDULQJVLQ0H[LFRWKH0H[LFDQJRYHUQPHQWKDVPDGHLWVRZQGHWHUPLQDWLRQWRSURYLGHVXFKLQGLYLGXDOVWKH
DELOLW\WRVWD\LQ0H[LFRXQGHUDSSOLFDEOHSURWHFWLRQEDVHGRQWKHW\SHRIVWDWXVJLYHQWRWKHP´ 
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WKH\IOHG3DQDPDWUDYHOLQJWKURXJK&HQWUDO$PHULFDDQG0H[LFRWRVHHNDV\OXPLQWKH8QLWHG
6WDWHV8SRQDUULYDO0H[LFDQDXWKRULWLHVPLVWUHDWHGDQGH[WRUWHGWKHPE\XQODZIXOO\UHWDLQLQJ
WKHLUSDVVSRUWV%RWKIDWKHUDQGVRQVXUYLYHGEHDWLQJVDEXVHDQGDWWHPSWHGNLGQDSSLQJLQ0H[LFR
7KHWHHQDJHGGDXJKWHUH[SHULHQFHGDQDWWHPSWHGVH[XDODVVDXOWIURPZKLFKVKHVXIIHUVFRQWLQXHG
VLJQV RI WUDXPD DQG SRVVLEOH PHQWDO KHDOWK FRPSOLFDWLRQV (YHQWXDOO\ WKH IDPLO\ FURVVHG WKH
ERUGHUWRWKH8QLWHG6WDWHVDQGLPPLJUDWLRQDXWKRULWLHVSODFHGWKHPXQGHU033)HDULQJPRUH
SHUVHFXWLRQDQGYLROHQFHWKH\QRZVSHQGDOOWKHLUWLPHDWDVKHOWHULQ&LXGDG-XDUH]7KLVIDPLO\
ZRXOGEHEDUUHGIURPDV\OXPXQGHUWKHSURSRVHGUXOHHYHQWKRXJKWKH\VWLOOKDYHQRWIRXQGVDIHW\
LQDQ\FRXQWU\

8QGHU 0DWWHU RI $** DQG WKH FXUUHQW UHJXODWLRQV WKHUH DUH H[FHSWLRQV WR D ILUP
UHVHWWOHPHQWILQGLQJZKHQWKHDV\OXPVHHNHUIDFHVUHVWULFWLYHFRQGLWLRQVRUODFNRIVLJQLILFDQWWLHV
WRWKHFRXQWU\WKURXJKZKLFKWKH\WUDYHOHG,IDQDV\OXPVHHNHU¶VHQWU\LQWRWKHWKLUGFRXQWU\
ZDVDQHFHVVDU\FRQVHTXHQFHRIWKHLUIOLJKWIURPSHUVHFXWLRQDQGWKH\UHPDLQHGLQWKDWFRXQWU\
RQO\DVORQJDVZDVQHFHVVDU\WRDUUDQJHRQZDUGWUDYHOWKHQWKH\GLGQRWHVWDEOLVKVLJQLILFDQWWLHV
LQWKDWFRXQWU\$GGLWLRQDOO\LIWKHJRYHUQPHQWRIWKHWKLUGFRXQW\VRVXEVWDQWLDOO\DQGFRQVFLRXVO\
UHVWULFWHGWKHFRQGLWLRQVRIWKHDV\OXPVHHNHU¶VUHVLGHQFHLQWKDWFRXQWU\WKHQWKHUHVHWWOHPHQWEDU
GRHVQRWDSSO\5HVWULFWLYHFRQGLWLRQVLQFOXGHODFNRIKRXVLQJHPSOR\PHQWRSSRUWXQLWLHVFRXQWU\
FRQGLWLRQV WKH DELOLW\ WR RZQ SURSHUW\ WUDYHO DQG DFFHVV HGXFDWLRQ DV ZHOO DV HYLGHQFH RI
SHUVHFXWLRQRUGLVFULPLQDWLRQE\WKHJRYHUQPHQWRIWKHWKLUGFRXQWU\ $JDLQWKHSURSRVHGUXOH
DSSHDUVWRVSHFLILFDOO\WDUJHW&HQWUDO$PHULFDQVWRSUHYHQWWKHLUDELOLW\WRHYHUHVWDEOLVKDV\OXP
HOLJLELOLW\LQWKH8QLWHG6WDWHV

7KHSURSRVHGUXOHGRHVDZD\ZLWKWKHH[FHSWLRQVWRWKHILUPUHVHWWOHPHQWEDU8QGHUWKH
SURSRVHGUXOHWKHUHZRXOGQRORQJHUEHDQ\H[FHSWLRQV UHVWULFWLYHFRQGLWLRQVRUODFNVLJQLILFDQW
WLHV WRWKHILUPUHVHWWOHPHQWEDU8QGHUWKHSURSRVHGUXOHDV\OXPVHHNHUVHVSHFLDOO\WKRVHLQ033
ZKRKDYHRIWHQVXIIHUHGKRUUHQGRXVSHUVHFXWLRQLQFOXGLQJUDSHWRUWXUHDQGNLGQDSSLQJHQURXWH
WRWKH8QLWHG6WDWHVZRXOGEHFRQVLGHUHGILUPO\UHVHWWOHGDQGEDUUHGIURPDV\OXPLQWKLVFRXQWU\
7KH1350GRHVQRWRIIHUDVFLQWLOODRIHYLGHQFHRUUDWLRQDOHIRUWKHHOLPLQDWLRQRIWKHH[FHSWLRQV
WR WKH ILUP UHVHWWOHPHQW EDU ,JQRULQJ GHFDGHV RI FDVH ODZ LQFOXGLQJ 0DWWHU RI $** WKH
SURSRVHGUXOHUHYHUVHVFRXUVHZLWKRXWDQ\H[SODQDWLRQ





&)5 D   E   D   E 

,G

&HQWUDO$PHULFDQV6HQW7R0H[LFR%\86,QFUHDVLQJO\9LFWLPV2I.LGQDSSLQJV$LG*URXS7+(:$6+,1*721
3267 )HEKWWSVZZZUHXWHUVFRPDUWLFOHXVXVDLPPLJUDWLRQPH[LFRFHQWUDODPHULFDQVVHQWWRPH[LFR
E\XVLQFUHDVLQJO\YLFWLPVRINLGQDSSLQJVDLGJURXSLG86.%1= ³7KHYDVW PDMRULW\RIDV\OXPVHHNHUVDUH
DWWHPSWLQJ WR HVFDSH YLROHQFH DQG SRYHUW\ LQ WKH UHJLRQ¶V VRFDOOHG 1RUWKHUQ 7ULDQJOH FRPSULVLQJ +RQGXUDV
*XDWHPDODDQG(O6DOYDGRU´ 

6HH$UUH\Y%DUU)G WK&LU  UHPDQGLQJWR%,$ZKHUH%RDUGKDGGHQLHGDV\OXPIRUD
&DPHURRQLDQZRPDQZKRKDGUHFHLYHGDQRIIHURIUHIXJHHVWDWXVLQ6RXWK$IULFDEXWKDGQRWDGHTXDWHO\FRQVLGHUHG
WKHUHVWULFWLYHFRQGLWLRQVVKHIDFHGWKHUH *ZDQJVX<XQY/\QFK)$SS¶[ G&LU  XQSXEOLVKHG 
ILQGLQJQR³VLJQLILFDQWWLHV´IRU1RUWK.RUHDQDV\OXPVHHNHUEDVHGRQOHQJWKRIVWD\LQ6RXWK.RUHDDORQH³XQOHVV
WKHUHLVVXEVWDQWLDOHYLGHQFHWKDWWZR\HDUVZDVORQJHUWKDQµQHFHVVDU\WRDUUDQJHRQZDUGWUDYHO¶´ 6LRQJY,16
)G WK&LU  ³%HFDXVHRIWKHHYLGHQFHWKDW6LRQJPD\QRWKDYHµIRXQGDKDYHQIURPSHUVHFXWLRQ¶
LQ)UDQFH6LRQJDOVRKDVHVWDEOLVKHGDWOHDVWDSODXVLEOHFODLPWKDWKHLVQRWILUPO\UHVHWWOHGLQ)UDQFH´ LQWHUQDO
FLWDWLRQRPLWWHG <DQJY,16)G WK&LU 
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 7KH3URSRVHG5XOH8QQHFHVVDULO\6KLIWVWKH%XUGHQRI3URRIWRWKH$V\OXP6HHNHU

7KHSURSRVHGUXOHZRXOGVKLIWWKHEXUGHQRISURRIWRWKHDV\OXPVHHNHULIUDLVHGE\'+6
RUWKH,-WRSURYHWKDWWKHDV\OXPVHHNHUFRXOGQRWREWDLQSHUPDQHQWVWDWXVLQWKHWKLUGFRXQWU\
7KLVUXOHZRXOGJUHDWO\LQFUHDVHWKHHYLGHQWLDU\EXUGHQRQDV\OXPVHHNHUVWRUHVHDUFKDQGSURYLGH
HYLGHQFHRQIRUHLJQLPPLJUDWLRQODZV5HTXLULQJWKLVOHYHORIUHVHDUFKRIXQUHSUHVHQWHGDV\OXP
VHHNHUV SDUWLFXODUO\ WKRVH ZKR DUH GHWDLQHG ZRXOG OLNHO\ UHVXOW LQ PDQ\ XQMXVW GHQLDOV 7KLV
VHFWLRQRIWKHSURSRVHGUXOHZRXOGGRDZD\ZLWKWKHIUDPHZRUNODLGRXWLQ0DWWHURI$**RI
HVWDEOLVKLQJWKDW³HYLGHQFHLQGLFDWHV´WKDWDPDQGDWRU\EDUWRUHOLHIDSSOLHV)XUWKHUPRUHLQ
0DWWHU RI $**'+6 GLG QRW GLVSXWHWKDWLWEHDUVWKHLQLWLDO EXUGHQRIPDNLQJD SULPD IDFLH
VKRZLQJWKDWWKHUHVSRQGHQWKDGILUPO\UHVHWWOHGEHIRUHVHHNLQJDV\OXPLQWKH8QLWHG6WDWHV$V
ZLWKDOOPDQGDWRU\EDUVWRDV\OXPUHOLHI'+6KDVDOZD\VERUQHWKHLQLWLDOEXUGHQRQFHWKHDV\OXP
DSSOLFDQWHVWDEOLVKHVDV\OXPHOLJLELOLW\$JDLQZLWKRXWRIIHULQJH[SODQDWLRQFODULW\RUUHDVRQLQJ
WKHSURSRVHGUXOHGRHVDZD\ZLWKGHFDGHVRIFDVHODZ7KLVUHYHUVHEXUGHQVKLIWLQJZRXOGPDNH
LVSUDFWLFDOO\LPSRVVLEOHIRUSURVHDV\OXPVHHNHUVZLWKQRUHVRXUFHVWRHVWDEOLVKDV\OXPHOLJLELOLW\

&/,1,&¶V(VWDPRV8QLGRVSURMHFWVWDIIKDYHZRUNHGZLWKERQDILGHDV\OXPVHHNHUVZKR
ZRXOGQRWEHHOLJLEOHIRUDV\OXPXQGHUWKHSURSRVHGUXOH)RUH[DPSOH&/,1,&ZRUNHGZLWKDQ
DV\OXPVHHNLQJ FRXSOH IURP +RQGXUDV ZKR IOHG ZLWK WKHLU VHYHQ\HDUROG FKLOG DIWHU EHLQJ
SHUVHFXWHG E\ RUJDQL]HG FULPH 7KH PRWKHU¶V IDWKHU ZDV UHFHQWO\ PXUGHUHG DQG PRVW RI WKHLU
IDPLO\LVHLWKHUGHDGRUIOHHLQJIRUWKHLUOLYHV 7KHIDPLO\ZDVSODFHGLQWR033DQGKDYHEHHQ
DZDLWLQJ D KHDULQJ LQ &LXGDG -XDUH] 2YHU WKH FRXUVH RI VHYHUDO PHHWLQJV &/,1,& VWDII KDYH
ZLWQHVVHGWKHDV\OXPVHHNLQJPRWKHUEUHDNLQWRWHDUVZKHQGHVFULELQJKHUIHDURIEHLQJLQ0H[LFR
7KHPHQWKDWKDYHEHHQKXQWLQJGRZQKHUIDPLO\KDYHWULHGWRILQGWKHIDPLO\LQ0H[LFRDVZHOO
7KH\KDYHWULHGWRILQGDVDIHSODFHWRZDLWIRUWKHLUKHDULQJEXWVKHNQRZVWKH\ZRXOGQHYHUEH
VDIHLQ0H[LFRZKHUHRUJDQL]HGFULPHH[HUWVH[WUDRUGLQDU\FRQWURORYHUHYHU\SDUWRIGDLO\OLIH
7KHIDPLO\KDVDOUHDG\HVFDSHGWZRNLGQDSSLQJDWWHPSWVLQ0H[LFR,QWKHPRVWUHFHQWDWWHPSW
WKHPRWKHUIHOOWU\LQJWRHVFDSHRQHRIWKHPHQDQGVXIIHUHGDPLVFDUULDJH6KHSUD\VIRUKHUIDPLO\
WRVWD\DOLYHDQGEHDEOHWRDSSHDUEHIRUHD86LPPLJUDWLRQFRXUWLQ'HFHPEHU

.  &)5    &)5  ²7KH 3URSRVHG 5XOH :RXOG ,PSRVH D 1HDUO\
,PSRVVLEOH(YLGHQWLDU\%XUGHQRQ7KRVH6HHNLQJ&$73URWHFWLRQ

7KH SURSRVHG UXOH ZRXOG XQMXVWO\ ZLWKRXW H[SODQDWLRQ RU UHDVRQ UHYHUVH GHFDGHV RI
SUHFHGHQWZLWKUHVSHFWWRWKH&RQYHQWLRQ$JDLQVW7RUWXUH &$7 8QGHUWKLVSURSRVHGUXOHPDQ\
ZKR KDYH EHHQ WRUWXUHG RU IHDU WRUWXUH ZRXOG EH WXUQHG DZD\ IURP WKH 8QLWHG 6WDWHV ZLWKRXW
SURWHFWLRQLQYLRODWLRQRILQWHUQDWLRQDOWUHDW\REOLJDWLRQV8QGHUWKHH[LVWLQJUHJXODWLRQVWRUWXUH
LVGHILQHGDV




3URSRVHG&)5 E &)5 E 

0DWWHURI$**, 1'HFDW ³$VSUHYLRXVO\GLVFXVVHGWKHFLUFXLWFRXUWVRIDSSHDOVKDYHKHOGWKDWWKH
'+6EHDUVWKHLQLWLDOEXUGHQZKHUH'+6KDVWKHLQLWLDOEXUGHQRISURRI´ 

&RQYHQWLRQ$JDLQVW7RUWXUHDQG2WKHU&UXHO,QKXPDQRU'HJUDGLQJ7UHDWPHQWRU3XQLVKPHQW &$7 DUW  
'HF8176 HQWHUHGLQWRIRUFH-XQH 
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DQ\ DFW E\ ZKLFK VHYHUH SDLQ RU VXIIHULQJ ZKHWKHU SK\VLFDO RU PHQWDO LV
LQWHQWLRQDOO\LQIOLFWHGRQDSHUVRQIRUVXFKSXUSRVHVDVREWDLQLQJIURPKLPRUKHU
RUDWKLUGSHUVRQLQIRUPDWLRQRUDFRQIHVVLRQSXQLVKLQJKLPRUKHUIRUDQDFWKHRU
VKH RU D WKLUG SHUVRQ KDV FRPPLWWHG RU LV VXVSHFWHG RI KDYLQJ FRPPLWWHG RU
LQWLPLGDWLQJRUFRHUFLQJKLPRUKHURUDWKLUGSHUVRQRUIRUDQ\UHDVRQEDVHGRQ
GLVFULPLQDWLRQ RI DQ\ NLQG ZKHQ VXFK SDLQ RU VXIIHULQJ LV LQIOLFWHG E\ RU DW WKH
LQVWLJDWLRQRIRUZLWKWKHFRQVHQWRUDFTXLHVFHQFHRIDSXEOLFRIILFLDORURWKHUSHUVRQ
DFWLQJLQDQRIILFLDOFDSDFLW\

7KHSURSRVHGUXOHVLJQLILFDQWO\DOWHUVWKHILQDOVHFWLRQRIWKLVGHILQLWLRQE\VHYHUHO\OLPLWLQJ
WKHLQWHUSUHWDWLRQRI³E\RUDWWKHLQVWLJDWLRQRUZLWKWKHFRQVHQWRUDFTXLHVFHQFHRIDSXEOLFRIILFLDO
RURWKHUSHUVRQDFWLQJLQDQRIILFLDO FDSDFLW\´ $V ZLWK PDQ\ DVSHFWV RIWKHSURSRVHG UXOHWKH
SURSRVHGFKDQJHDSSHDUVGHVLJQHGWROLPLWW\SLFDOFODLPVIURP&HQWUDO$PHULFDDQGZKHUHPDQ\
DUHWRUWXUHGDWWKHKDQGVRIQRQVWDWHDFWRUVVXFKDVJDQJVDQGFDUWHOVDQGZKHUHJRYHUQPHQWDFWRUV
DUHIUHTXHQWO\FRPSOLFLWLQWKHVHDFWLRQV

 7KH 3URSRVHG 5XOH :RXOG &UHDWH DQ ,PSRVVLEOH 6WDQGDUG 5HJDUGLQJ ³5RJXH
2IILFLDOV´

8QGHUWKHSURSRVHGUHJXODWLRQDQDSSOLFDQWZRXOGKDYHWRSURYHWKDWDJRYHUQPHQWRIILFLDO
ZKRKDVLQIOLFWHGWRUWXUHKDVGRQHVR³XQGHUFRORURIODZ´DQGLVQRWD³URJXHRIILFLDO´ 7KH
1350UHDVRQVQRQVHQVLFDOO\WKDWVLQFHWKHUHLVFXUUHQWO\QRODZH[FOXGLQJ³URJXHRIILFLDOV´IURP
WKHGHILQLWLRQWKDWDQH[FHSWLRQPXVWH[LVW8QGHUWKHSURSRVHGUXOHLIDJRYHUQPHQWRIILFLDO
QRWDFWLQJXQGHUWKH³FRORURIODZ´WRUWXUHVDSHUVRQWKDWSHUVRQZRXOGQRWREWDLQSURWHFWLRQXQGHU
&$7(VWDEOLVKHGSUHFHGHQWVXJJHVWVRWKHUZLVH

&DVHODZFOHDUO\HVWDEOLVKHVWKDWWKHNH\LQTXLU\LQ&$7FODLPVLVZKHWKHUDJRYHUQPHQW
RIILFLDO FRPPLWWHG WRUWXUH QRW ZKHWKHU WKH DSSOLFDQW IRU SURWHFWLRQ FRXOG SURYH WKDW WKH
JRYHUQPHQWRIILFLDOZDVQRWDFWLQJLQD³URJXH´FDSDFLW\7KH&RXUWRI$SSHDOVIRUWKH1LQWK
&LUFXLWYHU\UHFHQWO\KHOGWKDWWKH3HWLWLRQHUHVWDEOLVKHGDOOWKHHOHPHQWVIRU&$7SURWHFWLRQZKHQ
KHZDVWRUWXUHGE\WKH=HWD&DUWHOZLWKWKHDFTXLHVFHQFHRIWKH0H[LFDQJRYHUQPHQW,Q;RFKLKXD
-DLPHVY%DUUWKH1LQWK&LUFXLWIRXQGWKDWHYHQD³URJXHRIILFLDO´LVVWLOODSXEOLFRIILFLDOIRU
SXUSRVHVRI&$7,QWKLVFDVHWKH&RXUWIRXQGWKDW




6HH&)5 D  &)5 D  7KLVILUVWVHQWHQFHRIWKHUXOHZRXOGQRWEHFKDQJHGE\WKH
SURSRVHGUXOH

3URSRVHGDGGLWLRQDOODQJXDJHDW&)5 D  &)5 D  

)HG5

&)5 D         

0HQGR]D6DQFKH]Y/\QFK)G WK&LU  ³(YLGHQFHWKDW0H[LFDQSROLFHSDUWLFLSDWHDV
ZHOODVDFTXLHVFHLQWRUWXUHLVIRXQGLQDEXQGDQFHLQWKLVFDVHDVLWZDVLQ5RGULJXH]0ROLQHUR1RUGRHVLWPDWWHULI
WKHSROLFHRIILFHUVZKRZLOOWRUWXUH0HQGR]D6DQFKH]LIKH¶VIRUFHGWRUHWXUQWR0H[LFRDUHµURJXHRIILFHUVLQGLYLGXDOO\
FRPSHQVDWHGE\>DJDQJPHPEHU@WRHQJDJHLQLVRODWHGLQFLGHQWVRIUHWDOLDWRU\EUXWDOLW\UDWKHUWKDQHYLGHQFHRID
EURDGHUSDWWHUQRIJRYHUQPHQWDODFTXLHVFHQFHLQWRUWXUH¶,WLVLUUHOHYDQWZKHWKHUWKHSROLFHDUHµURJXH¶ LQWKHVHQVH
RIQRWVHUYLQJWKHLQWHUHVWVRIWKH0H[LFDQJRYHUQPHQW ´ LQWHUQDOFLWDWLRQVRPLWWHG 

;RFKLKXD-DLPHVY%DUU1R:/ WK&LU-XQH  ³:HUHMHFWHG%,$¶VµURJXH
RIILFLDO¶H[FHSWLRQDVLQFRQVLVWHQWZLWK0DGULJDO>Y+ROGHU)G WK&LU@´ 
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>W@KHFRXQWU\FRQGLWLRQVHYLGHQFHVKRZVWKDWFRUUXSWLRQRIJRYHUQPHQWRIILFLDOV
HVSHFLDOO\RIWKHSROLFHZLWKUHJDUGWRGUXJFDUWHOVDQGVSHFLILFDOO\ZLWKUHJDUGWR
/RV=HWDVUHPDLQVDPDMRUSUREOHPLQ0H[LFR7KHFRXQWU\FRQGLWLRQVHYLGHQFH
FHUWDLQO\ GRHV QRW LQGLFDWH WKDW ORZOHYHO JRYHUQPHQW FRUUXSWLRQ KDV EHHQ VR
UHFWLILHGDVWRUHQGHULQVXIILFLHQW3HWLWLRQHU¶VWHVWLPRQ\UHJDUGLQJDFTXLHVFHQFHE\
VSHFLILFSROLFHRIILFHUVLQ3HWLWLRQHU¶VVSHFLILFFLUFXPVWDQFHV

2WKHU FLUFXLWV KDYH DOVR LQWHUSUHWHG ³RIILFLDO FDSDFLW\´ XQGHU WKH ³XQGHU FRORU RI ODZ´
VWDQGDUGWRPHDQWKDW³PLVXVHRISRZHUSRVVHVVHGE\YLUWXHRIVWDWHODZDQGPDGHSRVVLEOHRQO\
EHFDXVHWKHZURQJGRHULV FORWKHGZLWKWKHDXWKRULW\RIVWDWHODZ´VKRXOG EHFRQVLGHUHGDFWLQJ
³XQGHU FRORU RI ODZ´ 7KXV HYHQ LI WKH RIILFLDO LV QRW DFWLQJ LQ DQ RIILFLDO FDSDFLW\ WKH\ DUH
QHYHUWKHOHVV DFWLQJ ³XQGHU FRORU RI ODZ´ 7KH ³XQGHU FRORU RI ODZ´ DQDO\VLV ³LQFOXGHV
FRQVLGHUDWLRQVVXFKDVZKHWKHUWKHRIILFHUVDUHRQGXW\DQGLQXQLIRUPWKHPRWLYDWLRQEHKLQGWKH
RIILFHU¶V DFWLRQV DQG ZKHWKHU WKH RIILFHUV KDG DFFHVV WR WKH YLFWLP EHFDXVH RI WKHLU SRVLWLRQV
DPRQJRWKHUV´,QRWKHUZRUGVWKHIRFXVLVZKHWKHUWKHRIILFLDOXVHVWKHLUSRVLWLRQRIDXWKRULW\
WRIXUWKHUWKHLUDFWLRQVHYHQLIIRU³SHUVRQDO´PRWLYHV8QGHUWKLVUHDVRQLQJDQRIIGXW\SROLFH
RIILFHU ZKR XVHV WKHLU JXQ LPPXQLW\ DQG XQLIRUP WR KDUP VRPHRQH ZRXOG EH FRQVLGHUHG
RSHUDWLQJ³XQGHUFRORURIODZ´:LWKRXWWKHUHVRXUFHVJDLQHGE\EHLQJDJRYHUQPHQWRIILFLDOWKLV
SROLFH RIILFHU ZRXOG QRW EH DEOH WR DFWXDOO\ KDUP DQ\RQH DQG HVFDSH SURVHFXWLRQ 3URWHFWLQJ
WRUWXUHUVXUYLYRUVZKRKDYHEHHQKDUPHGLQWKHVHVLWXDWLRQVLVWKHLQWHQWRIWKH&$7FRQYHQWLRQ

7KHSURSRVHGUHJXODWLRQLJQRUHVWKHDFWXDOFLUFXPVWDQFHVXQGHUZKLFKSHRSOHIOHHIRUWKHLU
OLYHV7KHUXOHZRXOGFRGLI\D%,$GHFLVLRQIURP'HFHPEHU0DWWHURI2)$6ZKLFKKHOG
WKDWDFWLRQVWDNHQE\VRFDOOHG³URJXHRIILFLDOV´DUHQRWFRYHUHGXQGHU&$7,QWKDWFDVHDUPHG
PHQZHDULQJ*XDWHPDODQ1DWLRQDO3ROLFHXQLIRUPVKLWWKHUHVSRQGHQWZLWKWKHLUJXQVKDQGFXIIHG
KLPUDQVDFNHGKLVKRXVHDQGWKUHDWHQHGWRFXWRIIKLVILQJHUV7KH%,$XSKHOGWKHGHQLDORIKLV
FODLPIRUSURWHFWLRQXQGHU&$7EHFDXVH³FDUU\KLVEXUGHQWRVKRZWKDWWKHPHQZHUHDFWLQJXQGHU
FRORURIODZDWWKHWLPHRIWKHDWWDFN´7KHSURSRVHGUHJXODWLRQVZRXOGUHTXLUHWKHVDPHSRVVLEOH
EXUGHQRISURRIIRUWKH &$7DSSOLFDQW &OHDUO\ LIDQRIILFLDOFODLPVWR EHDFWLQJLQ DQRIILFLDO
FDSDFLW\LVZHDULQJDQRIILFLDOXQLIRUPRURWKHUZLVHPDNHVLWNQRZQWRWKHDSSOLFDQWWKDWWKH\DUH
DJRYHUQPHQWRIILFLDOD&$7DSSOLFDQWZRXOGKDYHQRUHDVRQWRNQRZZKHWKHUWKHRIILFLDOLVDFWLQJ



,GDW 

6HH,UXHJDVఆ9DOGH]Y<DWHV)Gဨ WK&LU  ILQGLQJWKDWWKH,-DQGWKH%,$LJQRUHGHYLGHQFH
WKDWSROLFHRIILFHUVDFWLYHO\SDUWLFLSDWHGLQWKHPDVVDFUHDQGWKHORFDOJRYHUQRUZDVDFORVHDOO\RIWKHFDUWHODQGWKH
SXEOLFRIILFLDOLQTXHVWLRQQHHGQRWEHKLJKဨOHYHORUIROORZ³DQRIILFLDOO\VDQFWLRQHGVWDWHDFWLRQ´ *DUFLDY+ROGHU
)Gဨ WK&LU 5DPLUH]ఆ3H\URY+ROGHU)Gဨ WK&LU 

6HH0DGULJDOY+ROGHU)G WK&LU  ³6LJQLILFDQWHYLGHQFHLQWKHUHFRUGFDOOVLQWRGRXEW
WKH0H[LFDQJRYHUQPHQW VDELOLW\WRFRQWURO/RV=HWDV7KHDYDLODEOHFRXQWU\FRQGLWLRQVHYLGHQFHGHPRQVWUDWHVWKDW
YLROHQW FULPH WUDFHDEOH WR GUXJ FDUWHOV UHPDLQV KLJK GHVSLWH WKH 0H[LFDQ JRYHUQPHQW V HIIRUWV WR TXHOO LW   
)XUWKHUPRUHQRWZLWKVWDQGLQJWKHVXSHULRUHIIRUWVRIWKH0H[LFDQJRYHUQPHQWDWWKHQDWLRQDOOHYHOFRUUXSWLRQDWWKH
VWDWHDQGORFDOOHYHOVµFRQWLQXH>V@WREHDSUREOHP¶0DQ\SROLFHRIILFHUVDUHµLQYROYHGLQNLGQDSSLQJH[WRUWLRQRU
SURYLGLQJSURWHFWLRQIRURUDFWLQJGLUHFWO\RQEHKDOIRIRUJDQL]HGFULPHDQGGUXJWUDIILFNHUV¶ ZKLFKOHDGVWRWKH
µFRQWLQXHGUHOXFWDQFHRIPDQ\YLFWLPVWRILOHFRPSODLQWV¶>&@RUUXSWLRQLVDOVRUDPSDQWDPRQJSULVRQJXDUGVDQG
>=HWDV@SULVRQHUVFDQDQGGREUHDNRXWRISULVRQZLWKWKHJXDUGV¶KHOS´ 

5DPLUH]ఆ3H\URDW

0DWWHURI2)$6, 1'HF %,$ 

,GDW

,GDW
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ODZIXOO\ RU DV D ³URJXH´ RIILFLDO 5HTXLULQJ DQ DSSOLFDQW IRU SURWHFWLRQ WR REWDLQ WKLV NLQG RI
GHWDLOHGLQIRUPDWLRQIURPDJRYHUQPHQWRIILFLDOZKRKDVWRUWXUHGRUWKUHDWHQHGWKHDSSOLFDQWZLWK
WRUWXUHLVXQUHDVRQDEOHDQGLQPRVWFDVHVLPSRVVLEOH,QFUHGLEO\RQ-XO\WKHDWWRUQH\
JHQHUDO LVVXHG KLV RZQ GHFLVLRQ LQ 0DWWHU RI 2)$6 UHMHFWLQJ WKH %,$¶V UHOLDQFH RQ WKH
FRQFHSW RI D ³URJXH RIILFLDO´²WKH YHU\ FRQFHSW WKDW WKH DWWRUQH\ JHQHUDO ZRXOG EH FRGLI\LQJ
WKURXJKWKHVHSURSRVHGUXOHV7KLVVHTXHQFHRIHYHQWVLOOXVWUDWHVWKHLPSRVVLELOLW\RISURYLGLQJ
DFFXUDWHFRPPHQWVRQWKHSURSRVHGUXOHZKHQWKHDJHQF\WKDWSURPXOJDWHGWKH1350LVFKDQJLQJ
WKHH[LVWLQJODZRQHGD\EHIRUHFRPPHQWVDUHGXH,WDOVRGHPRQVWUDWHVWKDWWKHSURSRVHGUXOHLV
LUUDWLRQDO JLYHQWKDWWKHDWWRUQH\JHQHUDOKLPVHOIMXVWLVVXHGDGHFLVLRQUHMHFWLQJWKHXVHRIWKH
WHUP³URJXHRIILFLDO´ZKLFKWKHSURSRVHGUXOHZRXOGFRGLI\
6LPLODUO\ WKH SURSRVHG UXOH ZRXOG UDLVH WKH UHTXLUHPHQW IRU DQ DSSOLFDQW WR SURYH
³JRYHUQPHQWDFTXLHVFHQFH´LQWKHWRUWXUHWRDQHDUO\LPSRVVLEOHOHYHO$SSOLFDQWVZRXOGQRZQRW
RQO\ KDYH WR VKRZ WKDW WKH JRYHUQPHQW WXUQHG D EOLQG H\H WR WKH WRUWXUH WKH DSSOLFDQW PXVW
DGGLWLRQDOO\VKRZWKDWWKHJRYHUQPHQWRIILFLDOKDGDQRIILFLDOGXW\WRDFWDQGEUHDFKHGWKDWGXW\
$JDLQLWZRXOGEHYLUWXDOO\LPSRVVLEOHIRUPRVWDSSOLFDQWVXQGHU&$7WRSUHVHQWHYLGHQFHRQWKH
VSHFLILFOHJDOGXW\WRDFWRIIRUHLJQJRYHUQPHQWRIILFLDOV0DQ\&$7DSSOLFDQWVVHHNSURWHFWLRQLQ
WKH8QLWHG6WDWHVIURPWRUWXUHLQ&HQWUDO$PHULFDQDQG0H[LFR,QWKLVUHJLRQJDQJVDQGFDUWHOV
KDYH H[DFWHG GH IDFWR FRQWURO RYHU ODUJH VZDWKHV RI WKH FRXQWU\ PDNLQJ SROLFH FRUUXSWLRQ
UDPSDQW

 7KH 3URSRVHG 5XOH :RXOG &UHDWH DQ ,PSRVVLEOH 6WDQGDUG 5HJDUGLQJ
$FTXLHVFHQFH

7KH FXUUHQW UHJXODWLRQV VWDWH WKDW ³>D@FTXLHVFHQFH RI D SXEOLF RIILFLDO UHTXLUHV WKDW WKH
SXEOLF RIILFLDO SULRU WR WKH DFWLYLW\ FRQVWLWXWLQJ WRUWXUH KDYH DZDUHQHVV RI VXFK DFWLYLW\ DQG
WKHUHDIWHUEUHDFKKLVRUKHUOHJDOUHVSRQVLELOLW\WRLQWHUYHQHWRSUHYHQWVXFKDFWLYLW\´'HVSLWH
WKHWH[WRIWKHUHJXODWLRQVWKH%,$KHOGLQ0DWWHURI6ఆ9ఆWKDWLWLVLQVXIILFLHQWWKDW³RIILFLDOVDUH
DZDUH RI WKH DFWLYLW\ FRQVWLWXWLQJ WRUWXUH EXW DUH SRZHUOHVV WR VWRS LW´ 5DWKHU DFTXLHVFHQFH
UHTXLUHVRIILFLDOVWR³ZLOOIXOO\DFFHSW>@´WKHSULYDWHDFWRUV¶DFWLYLW\)HGHUDOFRXUWVRIDSSHDOVWKDW
KDYHGHFLGHGWKLVLVVXHKDYHGLVSRVHGRIWKH³ZLOOIXODFFHSWDQFH´UHTXLUHPHQWEXWLQVWHDGUHTXLUH



0DWWHURI2)$6, 1'HF $* 
,GDW ³>&@RQWLQXHGXVHRIWKH³URJXHRIILFLDO´ODQJXDJHE\WKHLPPLJUDWLRQFRXUWVJRLQJIRUZDUGULVNV
FRQIXVLRQQRWRQO\EHFDXVHLWVXJJHVWVDGLIIHUHQWVWDQGDUGIURPWKH³XQGHUFRORURIODZ´VWDQGDUGEXWDOVREHFDXVH
³URJXHRIILFLDO´KDVEHHQLQWHUSUHWHGWRKDYHPXOWLSOHPHDQLQJV´ 

 6HH '+6 &UHGLEOH )HDU &DVHV &RPSOHWHG DQG 5HIHUUDOV IRU &UHGLEOH )HDU ,QWHUYLHZ 
KWWSVZZZGKVJRYLPPLJUDWLRQVWDWLVWLFVUHDGLQJURRP5)$FUHGLEOHIHDUFDVHVLQWHUYLHZ 7RS )LYH &RXQWULHV
IRU&UHGLEOH)HDUUHIHUUDOVDUH+RQGXUDV*XDWHPDOD(O6DOYDGRU,QGLDDQG0H[LFR 

 (QWLUH 3ROLFH )RUFHV &RQWLQXH WR EH $UUHVWHG LQ 0H[LFR ,QVLJKW&ULPH $XJ   
KWWSVZZZLQVLJKWFULPHRUJQHZVEULHIHQWLUHSROLFHIRUFHVFRQWLQXHDUUHVWHGPH[LFR $Q DYHUDJH RI 
FRUUXSWLRQFDVHVZHUHUHJLVWHUHGIRUHYHU\DFWLYHGXW\SROLFHRIILFHUVLQ0H[LFRLQDFFRUGLQJWRDVXUYH\
FRQGXFWHGE\WKH1DWLRQDO,QVWLWXWHRI6WDWLVWLFVDQG*HRJUDSK\ ,1(*, 7KDWWUDQVODWHVWRDFWVRIFRUUXSWLRQIRU
HYHU\ SROLFH RIILFHU DW WKH QDWLRQDO OHYHO  (6&,6 ³*XDWHPDOD(O 6DOYDGRU+RQGXUDV &RUUXSWLRQ $QG 2UJDQL]HG
&ULPH,Q&HQWUDO$PHULFD¶V1RUWKHUQ7ULDQJOH&RXQWULHV,PSDFW2Q0LJUDWLRQ&ULVLV:RUVHQLQJ5HJLRQDO,QVWDELOLW\´
-XO\    KWWSZZZHVLVFRUJXSORDGSXEOLFDWLRQVEULHILQJVFRUUXSWLRQDQGRUJDQL]HGFULPHLQFHQWUDO
DPHULFDV
FRXQWULHV&255837,21$1'25*$1,=('&5,0(,1&(175$/$0(5,&$(
61257+(5175,$1*/(&28175,(6SGI

&)5 D   D  

0DWWHURI6ఆ9ఆ, 1'HF %,$ 
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RQO\WKDWWKHSXEOLFRIILFLDOEH³ZLOOIXOO\EOLQG´/LNHZLVHWKH81&RPPLWWHH$JDLQVW7RUWXUH
LPSOLFLWO\HQGRUVHVWKH³ZLOOIXOO\EOLQG´VWDQGDUG

'HVSLWH FOHDU JXLGDQFH IURP WKH FRXUWV WKH SURSRVHG UXOH ZRXOG LPSRVH DQ H[WUHPHO\
OLPLWHG LQWHUSUHWDWLRQ RI ³ZLOOIXO EOLQGQHVV´ UHTXLULQJ WKDW ³WKH SXEOLF RIILFLDO RU RWKHU SHUVRQ
DFWLQJ DQ RIILFLDO FDSDFLW\ ZDV DZDUH RI D KLJK SUREDELOLW\ RI DFWLYLW\ FRQVWLWXWLQJ WRUWXUH DQG
GHOLEHUDWHO\DYRLGHGOHDUQLQJWKHWUXWKLWLVQRWHQRXJKWKDWVXFKSXEOLFRIILFLDODFWLQJLQDQRIILFLDO
FDSDFLW\RURWKHUSHUVRQDFWLQJLQDQRIILFLDOFDSDFLW\ZDVPLVWDNHQUHFNOHVVO\GLVUHJDUGHGWKH
WUXWKRUQHJOLJHQWO\IDLOHGWRLQTXLUH´7KH1350VWDWHVWKDWWKLVFRQFHSWLV³GUDZQIURPZHOO
HVWDEOLVKHGOHJDOSULQFLSOHV´DQGLQVXSSRUWRIWKLVDVVHUWLRQFLWHVWR*ORE7HFK$SSOLDQFHV,QF
Y6(%6$86  ²DSDWHQWFDVHDQGWKUHHQRQ&$7UHODWHGFULPLQDOFDVHV
7KHSURSRVHGUXOHZRXOGLPSHUPLVVLEO\FKDQJHWKHORQJDFFHSWHG³ZLOOIXOEOLQGQHVV´VWDQGDUGWR
DQ HOHYDWHG VWDQGDUG PRUH DNLQ WR D ³ZLOOIXO DFFHSWDQFH´ VWDQGDUG 7KH ZRUGV RI WKH SURSRVHG
UHJXODWLRQ ZRXOG UHTXLUH WKDW WKH SXEOLF RIILFLDO EH ³DZDUH RI D KLJK SUREDELOLW\ RI DFWLYLWLHV
FRQVWLWXWLQJWRUWXUHDQGGHOLEHUDWHO\DYRLGHGOHDUQLQJWKHWUXWK´$JDLQWKHFOHDUUHVXOWRIWKLV
KHLJKWHQHGVWDQGDUGZRXOGEHWRHOHYDWHWKHVWDQGDUGRISURRIIRUWKRVHVHHNLQJSURWHFWLRQWRD
QHDUO\LPSRVVLEOHOHYHO

7KHSURSRVHGUXOHZRXOGDOVRDEVROYHJRYHUQPHQWRIILFLDOVZKRZHUH³XQDEOH´WRLQWHUYHQH
RUGLGLQWHUYHQHEXWZHUHXQDEOHWRVWRSWKHWRUWXUHXQOHVVWKH\ZHUH³FKDUJHGZLWKSUHYHQWLQJWKH
DFWLYLW\DVSDUWRIKLVRUKHUGXWLHVDQGKDYHIDLOHGWRLQWHUYHQH´8QGHUWKLVSURSRVHGVFKHPH
WKH³DFTXLHVFHQFH´SURQJRI&$7SURWHFWLRQZRXOGEHHYLVFHUDWHGDQGWKHEXUGHQRISURRISODFHG
RQDQDSSOLFDQW²ZKRZRXOGQHHGWRXQGHUVWDQGWKHOHJDOGXWLHVRIWKHJRYHUQPHQWRIILFLDOZKR
GLGQRWDFWDQGZKHWKHUWKDWRIILFLDOZDVFKDUJHGZLWKSUHYHQWLQJWKRVHDFWLRQVEXWGLGQRWDFW²
ZRXOG EH QHDUO\ LPSRVVLEOH WR PHHW 0DQ\ WRUWXUH VXUYLYRUV ZRXOG QRW EH DEOH HVWDEOLVK WR D
SUHSRQGHUDQFHRIWKHHYLGHQFHWKDWWKHLUWRUWXUHUDFWHGXQGHUWKHDFTXLHVFHQFHRIVRPHRQHZKR
ZDV³FKDUJHG´ZLWKSURWHFWLQJWKHP)RUPDQ\MXVWWKHVLJKWRIDXQLIRUPFRXOGLQGLFDWHWKDWWKH
SHUVRQ ZHDULQJ LW ZDV FKDUJHG WR SURWHFW DQG VHUYH DQ\ZKHUH DQG ZRXOG IXOILOO WKHLU GXWLHV
UHJDUGOHVV RI ZKHWKHU WKH\ ZHUH LQ WKH DFWXDO MXULVGLFWLRQ ZKHUH WKH\ ZRUN 0RUHRYHU WKH



6HH6XDUH]ఆ9DOHQ]XHODY+ROGHU)Gဨ WK&LU 3LHVFKDFRQఆ9LOOHJDVY86$WW¶\*HQ
)Gဨ G&LU +DNLPY+ROGHU)Gဨ WK&LU 'HOJDGRY0XNDVH\
)Gဨ G&LU $PLUY*RQ]DOHV)G WK&LU &UX]ఆ)XQH]Y*RQ]DOHV
)G WK&LU .KRX]DPY$VKFURIW)G QG&LU =KHQJY$VKFURIW
)G WK&LU 

81&RPPLWWHH$JDLQVW7RUWXUH*HQHUDO&RPPHQW1RDWKWWSVZZZUHIZRUOGRUJSGILGDFFHSGI
³«WKH6WDWH¶VLQGLIIHUHQFHRULQDFWLRQSURYLGHVDIRUPRIHQFRXUDJHPHQWDQGRUGHIDFWRSHUPLVVLRQ´IRUQRQဨVWDWH
DFWRUVWRDFWZLWKLPSXQLW\ 

3URSRVHGUXOH&)5 D  &)5 D  

6HH)HG57KH1350GRHVFLWHWRIRRWQRWHLQ5R\HY$*RIWKH8QLWHG6WDWHV)G
G&LU ZKHUHWKHFRXUWPHQWLRQV³ZLOOIXOEOLQGQHVV´DQG UHIHUVWR*OREDO7HFK$SSOLDQFHV+RZHYHUWKLV
GHFLVLRQ LV IURP DQ HQWLUHO\ GLIIHUHQW FRQWH[W IURP WKH UHJXODWLRQ DQG SURYLGHV QR MXVWLILFDWLRQ IRU WKH VLJQLILFDQW
GHSDUWXUHIURPVHWWOHGODZLQWKHSURSRVHGUXOH

3URSRVHG&)5 D  &)5 D  

,G

6HH;RFKLKXD-DLPHVY%DUUDW  ³3HWLWLRQHUWHVWLILHGWKDWVKHZDVSHUVRQDOO\EHDWHQVHYHUHO\DQGWKUHDWHQHG
ZLWKGHDWKDWJXQSRLQWE\DPHPEHURI/RV=HWDVZKLOH0H[LFDQSROLFHRIILFHUVORRNHGRQDQGGLGQRWQRWKLQJEXW
ODXJK7KLVWHVWLPRQ\ZKLFKWKH,-IRXQGFUHGLEOHHVWDEOLVKHVWKHDFTXLHVFHQFHRISXEOLFRIILFLDOVLQDSDVWLQVWDQFH
RIWRUWXUH´ 
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1350 FLWHV WR WKH 0RGHO 3HQDO &RGH LQ DQ HIIRUW WR VKRZ WKDW SXEOLF RIILFLDOV ZKR GR QRW
SURYLGHSURWHFWLRQPLJKWQRWEHVXEMHFWWRSURVHFXWLRQIRUIDLOXUHWRDFWEXWWKDW&RGHLVFRPSOHWHO\
LUUHOHYDQWWRZKDWWUDQVSLUHVLQDIRUHLJQFRXQWU\DQGLQDQ\HYHQWGRHVQRWFKDQJHWKHUHVXOWWKDW
WKHWRUWXUHVXUYLYRUZDVWRUWXUHGDQGWKHSXEOLFRIILFLDOGLGQRWKLQJWRSURWHFWWKHP3ODFLQJWKLV
KLJKHYLGHQWLDU\EXUGHQRQWRUWXUHVXUYLYRUVDQGWKRVHZKRIHDUWRUWXUHLVLQKXPDQHXQMXVWDQG
XQQHFHVVDU\

$&/,1,&VWDIIPHPEHUUHFDOOVWKHFDVHRIDIRUPHUFOLHQWZKRVXIIHUHGKRUUHQGRXVWRUWXUH
DQGZRXOGQRWEHHOLJLEOHIRU&$7SURWHFWLRQXQGHUWKHSURSRVHGUXOH7KHWRUWXUHVXUYLYRULVD
WUDQVJHQGHUZRPDQIURP0H[LFR6KHZDVIUHTXHQWO\KDUDVVHGE\ORFDO0H[LFDQSROLFHZKHQVKH
H[LWHGQLJKWFOXEVDQGEDUVLQWKHVWDWHRI4XLQWDQD5RR6KHWULHGWRDYRLGWKHPDQGGLGQRWNQRZ
ZKRWKH\ZHUHEXWUHPHPEHUHGWKDWWKH\ZRUHSROLFHXQLIRUPVRQRFFDVLRQ6KHGLGQRWNQRZLI
WKH\ZRUNHGLQWKHORFDODUHDRULIWKH\ZHUHIURPDGLIIHUHQWSDUWRIWKHVWDWHVRUFRXQWU\RULIWKH\
ZHUH HYHQ RQ GXW\ 2Q PRUH WKDQ RQH RFFDVLRQ VRPHWLPHV ZKLOH GUHVVHG LQ D XQLIRUP DQG
VRPHWLPHV QRW VHYHUDO RI WKH SROLFH RIILFHUV UDSHG KHU ZKLOH RWKHUV ZDWFKHG 6KH ZDV JUDQWHG
GHIHUUDORIUHPRYDOXQGHU&$7LQEXWXQGHUWKLVSURSRVHGUXOHVKHZRXOGQRWEHJUDQWHG
VXFKSURWHFWLRQEHFDXVHLWZRXOGEHLPSRVVLEOHIRUKHUWRSURYHZKHWKHUWKHUDSLVWVZHUH³URJXH
RIILFLDOV´RUZKHWKHUWKHRIILFHUVZKRZDWFKHGZHUHXQGHUDOHJDOGXW\WRSURYLGHSURWHFWLRQ,Q
VKRUWWKLVSURSRVHGUXOHZRXOGHOLPLQDWH&$7SURWHFWLRQLQYLUWXDOO\DOOFDVHV

/ &)5&)5²7KH3URSRVHG5XOH:RXOG5DGLFDOO\5HGHILQH
WKH 'HILQLWLRQ RI )ULYRORXV DQG 0D\ 3UHYHQW $V\OXP 6HHNHUV IURP 3XUVXLQJ
0HULWRULRXV&ODLPV

7KH1350SURSRVHVQXPHURXVFKDQJHVWRWKHFXUUHQWUHJXODWRU\IUDPHZRUNSHUWLQHQWWR
GHWHUPLQDWLRQVRIIULYRORXVDSSOLFDWLRQV7KHVHFKDQJHVXSHQG\HDUVRILPPLJUDWLRQODZSUDFWLFHV
DQGZRXOGFRQWUDGLFWFDVHODZDWERWKWKH%,$DQGIHGHUDOFLUFXLWFRXUWOHYHOV

$V D SUHOLPLQDU\ PDWWHU WKH VHYHUH FRQVHTXHQFHV RI D IULYRORXV ILQGLQJ FDQQRW EH
RYHUVWDWHG7KHVWDWXWHLV³RQHRIWKHµPRVWH[WUHPHSURYLVLRQV¶LQWKH,OOHJDO,PPLJUDWLRQ5HIRUP
DQG,PPLJUDQW5HVSRQVLELOLW\$FWRIDQGRQFHLPSRVHGLWµPD\QRWEHZDLYHGXQGHUDQ\
FLUFXPVWDQFHV¶´ $ ILQGLQJ RI IULYRORXVQHVV LV ³WKH YHULWDEOH GHDWK VHQWHQFH RI LPPLJUDWLRQ
SURFHHGLQJV´*LYHQWKHORQJODVWLQJLPSDFWRIDIULYRORXVILQGLQJDQLPPLJUDWLRQMXGJHRUWKH
%,$PXVWIROORZVWULQJHQWVXEVWDQWLYHDQGSURFHGXUDOUHTXLUHPHQWV

7KH FXUUHQW UHJXODWLRQV DQG HVWDEOLVKHG FDVH ODZ DFNQRZOHGJH WKH VHYHULW\ RI WKHVH
FRQVHTXHQFHV&XUUHQWO\LQRUGHUWRPDNHDIULYRORXVQHVVILQGLQJDQDGMXGLFDWRUPXVW  SURYLGH
QRWLFHRIWKHFRQVHTXHQFHVRIILOLQJDIULYRORXVDSSOLFDWLRQ  PDNHDVSHFLILFILQGLQJWKDWWKH
DSSOLFDQWNQRZLQJO\ILOHGDIULYRORXVDSSOLFDWLRQ  ILQGDSUHSRQGHUDQFHRIWKHHYLGHQFHLQWKH



6HH)HG5ZLWKUHIHUHQFHWRWKH0RGHO3HQDO&RGHVHF  
/XFLDQDY$WW¶\*HQ)G G&LU  TXRWLQJ0XKDQQDY*RQ]DOHV)G G&LU
 6HHDOVR.KDGNDY+ROGHU)G WK&LU %LDR<DQJY*RQ]DOHV)G G
&LU  VWDWLQJ WKDW WKH FRXUW ZDV HVSHFLDOO\ LQFOLQHG WR H[HUFLVH LWV GLVFUHWLRQ ³JLYHQ WKH KDUVK FRQVHTXHQFHV
DWWDFKHGWRIULYRORXVQHVVILQGLQJV´ 

<RXVLIY/\QFK)G WK&LU  LQWHUQDOTXRWDWLRQVRPLWWHG 

6HH<DQ/LXY+ROGHU)G WK&LU  0DWWHURI<±/±, 1'HF %,$ 
HVWDEOLVKLQJWKHIUDPHZRUNIRUIULYRORXVILQGLQJV 
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UHFRUGWRVXSSRUWWKHILQGLQJWKDWDPDWHULDOHOHPHQWRIWKHDSSOLFDWLRQZDVGHOLEHUDWHO\IDEULFDWHG
DQG   DIIRUG WKH DSSOLFDQW VXIILFLHQW RSSRUWXQLW\ WR DFFRXQW IRU GLVFUHSDQFLHV RU LPSODXVLEOH
DVSHFWVRIWKHFODLP8QGHUWKHH[LVWLQJUHJXODWLRQVDIULYRORXVQHVVGHWHUPLQDWLRQFDQRQO\EH
PDGH E\ DQ LPPLJUDWLRQ MXGJH RU WKH %,$ ,PPLJUDWLRQ MXGJHV PXVW PDNH H[SOLFLW ILQGLQJV
EDVHGRQFRQYLQFLQJUHDVRQLQJWKDW³PDWHULDODVSHFWVRIWKHFODLPZHUHGHOLEHUDWHO\IDEULFDWHG´
)XUWKHUPRUHLPPLJUDWLRQMXGJHVPXVWVHSDUDWHO\DGGUHVVKRZH[SODQDWLRQVIRULQFRQVLVWHQFLHVRU
GLVFUHSDQFLHV KDYH D ³EHDULQJ RQ WKH PDWHULDOLW\ DQG GHOLEHUDWHQHVV UHTXLUHPHQWV XQLTXH´ WR D
IULYRORXVQHVVGHWHUPLQDWLRQ7KHVHUHTXLUHPHQWVUHFRJQL]HDV\OXPVHHNHUV¶)LIWK$PHQGPHQW
ULJKWWRGXHSURFHVV

 7KH3URSRVHG5XOH:RXOG,PSURSHUO\5HGHILQH³.QRZLQJO\´

7KH1350SURSRVHVGHILQLQJ³NQRZLQJO\´DVHLWKHUDFWXDONQRZOHGJHRIWKHIULYRORXVQHVV
RU ZLOOIXO EOLQGQHVV WRZDUG LW ³.QRZLQJO\´ LV QRW FXUUHQWO\ GHILQHG E\ HLWKHU VWDWXWH RU
UHJXODWLRQ´$FFRUGLQJWRWKH1350³ZLOOIXOEOLQGQHVV´PHDQVWKHDSSOLFDQW³ZDVDZDUHRID
KLJK SUREDELOLW\ WKDW KLV RU KHU DSSOLFDWLRQ ZDV IULYRORXV DQG GHOLEHUDWHO\ DYRLGHG OHDUQLQJ
RWKHUZLVH´ ,Q VXSSRUW RI WKLV QHZ GHILQLWLRQ RI ³NQRZLQJO\´ WKH 1350 FLWHV *OREDO7HFK
$SSOLDQFHV ,QF Y 6(% 6$ D 6XSUHPH &RXUW SDWHQW LQIULQJHPHQW FDVH EHWZHHQ WZR ODUJH
LQWHUQDWLRQDOFRPSDQLHV7KHFDVHFODULILHGWKDW³ZLOOIXOEOLQGQHVV´UHTXLUHVWKDWDQLQGLYLGXDO  
VXEMHFWLYHO\ EHOLHYHV WKDW WKHUH LV D KLJK SUREDELOLW\ WKDW D IDFW H[LVWV DQG   WDNHV GHOLEHUDWH
DFWLRQV WR DYRLG OHDUQLQJ RI WKDW IDFW *OREDO7HFK $SSOLDQFHV ,QF LQYROYHG VRSKLVWLFDWHG
OLWLJDQWVUHSUHVHQWHGE\DWWRUQH\VIDPLOLDUZLWKWKHLQWULFDFLHVRI$PHULFDQSDWHQWODZ,WZRXOGEH
LQDSSURSULDWH WR KROG DV\OXP VHHNHUV ZKR DUH QHZ WR WKH $PHULFDQ MXGLFLDO V\VWHP DQG PDQ\
WLPHVDUHDSSHDUSUR VH WR WKHVDPH³ZLOOIXOEOLQGQHVV´VWDQGDUG)LQDOO\ WKH1350GRHV QRW
DGHTXDWHO\H[SODLQKRZWKLVVWDQGDUGGLIIHUVIURPUHFNOHVVQHVVRUQHJOLJHQFH

&/,1,&¶6(VWDPRV8QLGRVSURMHFWLQ-XDUH]IUHTXHQWO\PHHWVZLWKLQGLYLGXDOVDQGIDPLOLHV
ZKRKDYHIOHGJHQHUDOL]HGYLROHQFHLQWKHLUFRXQWULHV7KHFRPSOH[LWLHVRIDV\OXPODZPDNHLW
LPSRVVLEOH IRU PDQ\ RI WKHVH LQGLYLGXDOV WR VHOIDVVHVV WKHLU RZQ SULPD IDFLH HOLJLELOLW\ IRU D
PHULWRULRXV DV\OXP FODLP $V\OXP VHHNHUV VKRXOG QRW EH SHQDOL]HG IRU WKH YHU\ UHDO IHDU RI
SRWHQWLDO KDUP LI WKH\ DUH UHWXUQHG WR WKHLU FRXQWU\ EDVHG RQ WKHLU LQDELOLW\ WR XQGHUVWDQG WKH
LQFUHDVLQJO\RSDTXH86DV\OXPV\VWHP&/,1,&KDVVLJQLILFDQWFRQFHUQVWKDWFDVHVOLNHWKHVH



6HH0DWWHURI<±/±, 1'HFDW UHIHUULQJWRWKHVHUHTXLUHPHQWVDVSURFHGXUDOVDIHJXDUGVWKDWDFFRXQWIRU
WKHKDUVKFRQVHTXHQFHVRIDIULYRORXVQHVVILQGLQJ 

&)5  

0DWWHURI%±<±, 1'HF %,$ 

,GDW

6HH5HQRY)ORUHV86  6RVD3HUH]Y6HVVLRQV)G VW&LU  ³,WLVZHOO
HVWDEOLVKHGWKDWWKH)LIWK$PHQGPHQWHQWLWOHV>LPPLJUDQWV@WRGXHSURFHVVRIODZLQGHSRUWDWLRQSURFHHGLQJV´ 

3URSRVHG&)5 D   D  

6HH,1$ G  &)5

)HG5DW HPSKDVLVDGGHG 7KLVGHILQLWLRQLVXQFOHDUDQGVHHPLQJO\UHTXLUHVDQDV\OXPDSSOLFDQWWR
DFWLYHO\VHHNRXWSURRIWKDWWKHLUDSSOLFDWLRQLVQRWIULYRORXV

*OREDO7HFK$SSOLDQFHV,QFY6(%6$86  

,G

&RPSDUH)HG5DW GHYRWLQJIRXUVHQWHQFHVWRH[SODLQWKHQHZSURSRVHGGHILQLWLRQ ZLWK*OREDO7HFK
86DW GHWDLOLQJKRZ³ZLOOIXOEOLQGQHVV´LVOLPLWHGLQVFRSHE\HODERUDWLQJRQWKHYDULRXVVWDQGDUGVDQG
SDUVLQJWKURXJKGHILQLWLRQVIRUPXODWHGE\WKHFLUFXLWFRXUWV 
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ZRXOGEHSXQLVKHGDQGFDWHJRUL]HGDVIULYRORXVZKHQWKHLQWHQWZDVQHYHUWR³JDPH´WKHDV\OXP
V\VWHPEXWUDWKHUSXUVXHDIRUPRISURWHFWLRQEHFDXVHWKH\EHOLHYHWKDWWKH\TXDOLI\,QGLYLGXDOV
ZKRGRQ¶WSUHVHQWDVWURQJFDVHVKRXOGQRWEHFRQVLGHUHGDVGHIDFWRIULYRORXVFODLPVDVWKHUHVXOW
LQSUDFWLFHZRXOGEHWKDWPHULWRULRXVDV\OXPVHHNHUVZRXOGEHDIUDLGWRFRPHIRUZDUGGXHWRWKH
FRQVHTXHQFHV RI ORVLQJ WKHLU FDVH DQG WKH SRWHQWLDO RI EHLQJ DFFXVHG RI VXEPLWWLQJ D IULYRORXV
DSSOLFDWLRQ

 7KH3URSRVHG5XOH:RXOG,PSURSHUO\%URDGHQWKH'HILQLWLRQRI)ULYRORXV

7KH 1350 FODLPV WKDW EURDGHQLQJ WKH GHILQLWLRQ RI ³IULYRORXV´ ZRXOG ³URRW>@ RXW´
³XQIRXQGHGRURWKHUZLVHDEXVLYHFODLPV´<HWWKH1350GRHVQRWSURYLGHDQ\HYLGHQFHRI
ODUJH QXPEHUV RI IULYRORXV DSSOLFDWLRQV FXUUHQWO\ SHQGLQJ 7KH SURSRVHG UHJXODWLRQV OLVW IRXU
JURXQGVXQGHUZKLFKDQDV\OXPDSSOLFDWLRQZRXOGEHGHHPHGIULYRORXV  LWFRQWDLQVDIDEULFDWHG
HVVHQWLDOHOHPHQW  LWLVSUHPLVHGXSRQIDOVHRUIDEULFDWHGHYLGHQFHXQOHVVWKHDSSOLFDWLRQZRXOG
KDYHEHHQ JUDQWHGZLWKRXW WKHIDOVHRUIDEULFDWHGHYLGHQFH  LWLV ILOHGZLWKRXWUHJDUGWR WKH
PHULWVRIWKHFODLPRU  LWLVFOHDUO\IRUHFORVHGE\DSSOLFDEOHODZ 7KHVHUHJXODWLRQVZRXOG
UHTXLUHDV\OXPVHHNHUVWRPDNHDFRPSOH[OHJDOGHWHUPLQDWLRQDQGZRXOGFRQIOLFWZLWKH[LVWLQJ
UHJXODWLRQVJURXQGHGLQDUHSUHVHQWDWLYH¶VGXWLHVWRDGYRFDWHIRUWKHLUFOLHQW

7KHILUVW JURXQGRIWKHUXOHUHPRYHVWZRFXUUHQW UHTXLUHPHQWV  WKDWDIDEULFDWLRQEH
GHOLEHUDWHDQG  WKDWWKHGHOLEHUDWHIDEULFDWLRQEHUHODWHGWRDPDWHULDOHOHPHQWRIWKHFDVH7KH
VWDQGDUGV RI ³GHOLEHUDWH´ DQG ³PDWHULDOLW\´ HVWDEOLVK SDUDPHWHUV WKDW LPPLJUDWLRQ MXGJHV PXVW
IROORZEHIRUHLPSRVLQJWKHSHUPDQHQW EDU7KHQHZ UHJXODWLRQ VXJJHVWVWKDWDV\OXP VHHNHUV
ZKR DUH XQDZDUH WKDW DQ ³HVVHQWLDO HOHPHQW´ LV IDEULFDWHG ZRXOG EH SHUPDQHQWO\ EDUUHG IURP
LPPLJUDWLRQ EHQHILWV 7KH 1350 GRHV QRW GHILQH ³HVVHQWLDO´ DQG WKH FDVHV LW FLWHV IRFXV RQ
IDEULFDWHGPDWHULDOHYLGHQFH0DWHULDOHYLGHQFHLV³HYLGHQFHKDYLQJVRPHORJLFDOFRQQHFWLRQ
ZLWKWKHIDFWVRIWKHFDVHRUWKHOHJDOLVVXHVSUHVHQWHG´$QHOHPHQWKRZHYHULVD³FRQVWLWXHQW
SDUWRIDFODLPWKDWPXVWEHSURYHGIRUWKHFODLPWRVXFFHHG´*LYHQWKHVHGLIIHUHQWVWDQGDUGV
FRXUWVKDYHKHOGWKDW³IDEULFDWLRQRIPDWHULDOHYLGHQFHGRHVQRWQHFHVVDULO\FRQVWLWXWHIDEULFDWLRQ
RIDPDWHULDOHOHPHQW´

&RQVLGHUDWLRQVUHJDUGLQJWKHPHULWVRIDFODLPDQGDSSOLFDEOHODZUHTXLUHDQXQGHUVWDQGLQJ
RI LPPLJUDWLRQ ODZ ,PPLJUDWLRQ ODZV DUH ³VHFRQG RQO\ WR WKH ,QWHUQDO 5HYHQXH &RGH LQ
FRPSOH[LW\´ 7KH 1350 FODLPV WKDW DQ DV\OXP DSSOLFDQW ³DOUHDG\NQRZV ZKHWKHU WKH
DSSOLFDWLRQLVPHULWOHVVDQGLVDZDUHRIWKHSRWHQWLDOUDPLILFDWLRQV´7KLVORJLFSUHVXPHVWKDW
DV\OXPVHHNHUVLQFOXGLQJWKRVHZLWKRXWUHSUHVHQWDWLRQKDYHDQDO\]HGODE\ULQWKLQHVWDWXWHVFDVH
ODZ DQG UHJXODWLRQV EHIRUH DSSO\LQJ IRU DV\OXP 7KLV SUHVXPSWLRQ GLVFRXQWV WKH IDFW WKDW



)HG5DW

,GDW± WREHFRGLILHGDW&)5 F     F    

/LXY86'HSWRI-XVWLFH)G QG&LU 

)HG5DW

%ODFN¶V/DZ'LFWLRQDU\ WKHG  HPSKDVLVDGGHG 

,G HPSKDVLVDGGHG 

.KDGNDY+ROGHU)G WK&LU 

%DOWD]DU$OFD]DUY,16)G WK&LU 

)HG5DW

6HH/RNY,16)G G&LU  FRPSDULQJWKH,1$WRWKH³ODE\ULQWKRIDQFLHQW&UHWH´ 
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DSSOLFDQWV³RIWHQODFNWKHOHJDONQRZOHGJHWRQDYLJDWHWKHLUZD\VXFFHVVIXOO\WKURXJKWKHPRUDVV
RILPPLJUDWLRQODZ´7KH1350GRHVQRWDFNQRZOHGJHWKLVUHDOLW\,QVWHDGWKH1350IRFXVHV
RQGHWHUULQJDSSOLFDWLRQVIRUDV\OXPDQGDGMXGLFDWLQJDSSOLFDWLRQVH[SHGLWLRXVO\ 'HFODULQJWKDW
DQDSSOLFDWLRQIRUDV\OXPLVIULYRORXVLILWLV³FOHDUO\IRUHFORVHGE\DSSOLFDEOHODZ´LJQRUHVWKH
HYHUVKLIWLQJODQGVFDSHRILPPLJUDWLRQODZ

)XUWKHUPRUHWKHUHJXODWLRQVFRQWUDGLFWH[LVWLQJUHJXODWLRQVJURXQGHGLQDUHSUHVHQWDWLYH¶V
GXW\WRDGYRFDWHIRUWKHLUFOLHQW7KHH[LVWLQJUHJXODWLRQVFRYHULQJSURIHVVLRQDOFRQGXFWVWDWHWKDW
D UHSUHVHQWDWLYH LV VXEMHFW WR GLVFLSOLQDU\ VDQFWLRQV LI WKH\ ³HQJDJH LQ IULYRORXV EHKDYLRUV´ E\
VXEPLWWLQJDSSOLFDWLRQVWKDWKDYHQRPHULW5HSUHVHQWDWLYHVDUHSHUPLWWHGWRSXWIRUWKD³JRRG
IDLWKDUJXPHQWIRUWKHH[WHQVLRQPRGLILFDWLRQRUUHYHUVDORIH[LVWLQJODZRUWKHHVWDEOLVKPHQWRI
QHZODZ´7KHVHUHJXODWLRQVFORVHO\PLUURUWKH$PHULFDQ%DU$VVRFLDWLRQ¶V $%$ 0RGHO5XOH
RI3URIHVVLRQDO&RQGXFW&RPPHQWRI$%$0RGHO5XOHVWDWHVWKDWDQDGYRFDWHPXVWWDNH
DFFRXQW RI ³WKH ODZ V DPELJXLWLHV DQG SRWHQWLDO IRU FKDQJH´ ZKHQ GHWHUPLQLQJ WKH VFRSH RI
DGYRFDF\7KHPRGHOUXOHVDOVRSHUPLWDGYRFDWHVWRPDNHJRRGIDLWKDUJXPHQWVLQVXSSRUWRI
WKHLU FOLHQW¶V SRVLWLRQ HYHQ LI WKH DGYRFDWH EHOLHYHV WKH FOLHQW ZRXOG XOWLPDWHO\ QRW SUHYDLO
7KUHDWHQLQJWRLPSRVHDSHUPDQHQWEDURQDSSOLFDQWVZKRSXWIRUWKFODLPVWKDWFKDOOHQJHH[LVWLQJ
ODZ GHWHUV UHSUHVHQWDWLYHV IURP SXWWLQJ IRUWK QXDQFHG DUJXPHQWV 7KHVH UHJXODWLRQV SODFH
UHSUHVHQWDWLYHVLQWKHXQWHQDEOHSRVLWLRQRIQHHGLQJWRIXOILOOWKHLUHWKLFDOREOLJDWLRQVWRPDNHHYHU\
DUJXPHQW RQ WKHLU FOLHQW¶V EHKDOI LQFOXGLQJ IRU WKH SXUSRVH RI DUJXLQJ WR H[SDQG WKH ODZ DQG
SRWHQWLDOO\VXEMHFWLQJWKHLUFOLHQWWRWKHSHUPDQHQWEDU

³$SSOLFDEOHODZ´LQ DV\OXP ODZLV LQ FRQVWDQW IOX[DQGDQDWWRUQH\¶VDELOLW\WR PDNH
JRRG IDLWK DUJXPHQWV KDV EHHQ FUXFLDO WR PRGLI\LQJ DQG H[SDQGLQJ WKH ODZ ,Q *UDFH Y
:KLWDNHU UHSUHVHQWDWLYHV HIIHFWLYHO\ DUJXHG WKDW 0DWWHU RI $% ZDV DQ LPSHUPLVVLEOH
LQWHUSUHWDWLRQ RIWKH ,1$DQGFRQWUDU\WR &RQJUHVV¶LQWHQW WR FRPSO\ZLWK WKH3URWRFRO  7KH
FRXUW KHOG WKDW WKH DWWRUQH\ JHQHUDO KDG IDLOHG WR VWD\ ³ZLWKLQ WKH ERXQGV RI KLV VWDWXWRU\
DXWKRULW\´2WKHUFLUFXLWVKDYHGHFODUHGWKDWWKH *UDFHGHFLVLRQDEURJDWHV 0DWWHURI $%
*RRGIDLWKDUJXPHQWVE\UHSUHVHQWDWLYHVDOORZDV\OXPVHHNHUVWRSXUVXH³DFODLPWRWKHIXOOH[WHQW
RIWKHODZ´



$J\HPDQY,16)G WK&LU 
)HG5DW

6HH$J\HPDQ)GDW

6HH&)5 M 

&)5 M  

02'(/&2'(2)352)¶/&21'8&7UFPW $0%$5$66¶1 

,G

6HH1DWLRQDO,PPLJUDQW-XVWLFH&HQWHU$7LPHOLQHRIWKH7UXPS$GPLQLVWUDWLRQ¶V(IIRUWVWR(QG$V\OXP -DQ
 
KWWSVLPPLJUDQWMXVWLFHRUJVLWHVGHIDXOWILOHVXSORDGHGILOHVQRFRQWHQWW\SH
$V\OXPB7LPHOLQHB$XJXVWSGI

*UDFHY:KLWDNHU)6XSSG ''& 

0DWWHURI$±%±, 1'HF $* 

*UDFH)6XSSGDW

 ,G TXRWLQJ 'LVWULFW RI &ROXPELD Y 'HS¶W RI /DERU  )G   '& &LU   LQWHUQDO TXRWDWLRQV
RPLWWHG 

6HH-XDQ$QWRQLRY%DUU)G WK&LU 

 0DWWHU RI &KHXQJ  , 1 'HF   %,$   ³:H VKRXOG EH ORDWK WR TXLFNO\ DWWDFK D ODEHO RI
IULYRORXVQHVVDUHVSRQGHQW¶VYLJRURXVDQGSHUVLVWHQWH[HUFLVHRIKLVOHJDOULJKWV7KLVLVHVSHFLDOO\VRZKHQWKH
UHVSRQGHQW¶VOHJDODFWLRQVDUHEDVHGRQDFODLPWRUHIXJHHVWDWXV´ 
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7DNHQWRJHWKHUWKHVHQHZJURXQGVIRUGHFODULQJDQDSSOLFDWLRQIULYRORXVZRXOGVHYHUHO\
SHQDOL]HSURVHUHVSRQGHQWVSUHVVXUHPDQ\DSSOLFDQWVWRDEDQGRQWKHLUFDVHVDQGWDNHYROXQWDU\
GHSDUWXUHFUHDWHDQHQRUPRXVDPRXQWRIDGGLWLRQDOFRQIXVLRQOLNHO\UHTXLUHDWWRUQH\VWRYLRODWH
WKHLUHWKLFDOGXWLHVDQGUDLVHVHULRXVGXHSURFHVVFRQFHUQV

 7KH 3URSRVHG 5XOH :RXOG ,PSURSHUO\ &KDQJH WKH 5ROH RI $V\OXP 2IILFHUV
5HTXLULQJ7KHPWR0DNH)ULYRORXV)LQGLQJV

)RU WKH ILUVW WLPH WKH SURSRVHG UHJXODWLRQV ZRXOG DOORZ DV\OXP RIILFHUV DGMXGLFDWLQJ
DIILUPDWLYHDV\OXPDSSOLFDWLRQVWRPDNHIULYRORXVGHWHUPLQDWLRQVDQGUHIHUWKHFDVHVVROHO\RQWKDW
EDVLVWRLPPLJUDWLRQMXGJHV IRUDSSOLFDQWVQRWLQODZIXOVWDWXV RUWRGHQ\WKHDSSOLFDWLRQV IRU
DSSOLFDQWV LQ ODZIXOVWDWXV )XUWKHUPRUHDV\OXP RIILFHUVZRXOGQRW EHUHTXLUHGWR ³SURYLGH
RSSRUWXQLWLHVIRUDSSOLFDQWVWRDGGUHVVGLVFUHSDQFLHVRULPSODXVLEOHDVSHFWVRIWKHLUFODLPVLQDOO
FDVHV´ 7KH 1350 FODLPV DV\OXP RIILFHUV DUH HTXLSSHG WR PDNH IULYRORXV GHWHUPLQDWLRQV
EHFDXVHRIWKHLUH[SHULHQFHZLWKPDNLQJFUHGLELOLW\GHWHUPLQDWLRQV +RZHYHUFUHGLELOLW\DQG
IULYRORXV GHWHUPLQDWLRQV GLIIHU VLJQLILFDQWO\ )LUVW ZKLOH WKH DSSOLFDQW KDV WKH EXUGHQ RI
GHPRQVWUDWLQJ FUHGLELOLW\ LW LV WKH JRYHUQPHQW WKDW EHDUV WKH EXUGHQ LQ D IULYRORXVQHVV
GHWHUPLQDWLRQ )XUWKHUPRUH WKH H[LVWLQJ UHJXODWLRQV ³GHPDQG D VHSDUDWH DVVHVVPHQW RI WKH
H[SODQDWLRQV IRU LQFRQVLVWHQFLHV DQG GLVFUHSDQFLHV>VLQFH@ H[SODQDWLRQV RIIHUHG PD\ KDYH D
EHDULQJRQWKHGHWHUPLQDWLRQRIPDWHULDOLW\RUGHOLEHUDWHQHVVRIIDEULFDWLRQ´7KHVHUHJXODWLRQV
UHIOHFWWKHKDUVKFRQVHTXHQFHVRIDIULYRORXVILQGLQJ

7KH1350DVVHUWVWKDWDOORZLQJDV\OXPRIILFHUVWRUHIHUFDVHVWRLPPLJUDWLRQMXGJHVEDVHG
VROHO\ RQ IULYRORXVQHVV ZRXOG OHDG WR HIILFLHQFLHV ZLWKRXW HYHU H[SODLQLQJ KRZ RU SURYLGLQJ
HYLGHQFHRIDVLJQLILFDQWLVVXHRIIULYRORXVDSSOLFDWLRQVLQWKHDV\OXPV\VWHP$GGLWLRQDOO\WKH
1350FODLPVWKDWWKHJRDORIWKHVHFKDQJHVLVWR³EHWWHUDOORFDWHOLPLWHGUHVRXUFHVDQGWLPHDQG
PRUH H[SHGLWLRXVO\´ PRYH WKURXJK WKH DGMXGLFDWLRQ SURFHVV +RZHYHU H[SHGLHQF\ LV
LQDSSURSULDWHZKHQPDNLQJDGHWHUPLQDWLRQWKDWZRXOGVXEMHFWWKHDSSOLFDQWWRRQHRIWKHKDUVKHVW
SHQDOWLHVLQLPPLJUDWLRQODZ&RXUWVKDYHDFNQRZOHGJHGWKDW³UHTXLULQJDPRUHFRPSUHKHQVLYH
RSSRUWXQLW\WREHKHDUGLQWKHIULYRORXVQHVVFRQWH[WPDNHVVHQVHLQOLJKWRIZKDWLVDWVWDNHLQD
IULYRORXVQHVVGHFLVLRQIRUERWKWKH>DSSOLFDQW@DQGWKHJRYHUQPHQW´7KH%,$KDVVWDWHGWKDW




)HG5DW±

,G

,GDW

6HH0DWWHURI<±/±, 1'HFDW ³>$@ILQGLQJRIIULYRORXVQHVVGRHVQRWIORZDXWRPDWLFDOO\IURPDQDGYHUVH
FUHGLELOLW\ GHWHUPLQDWLRQ´  TXRWLQJ /LX Y 86 'HSW 2I -XVWLFH  )G   QG &LU   LQWHUQDO
TXRWDWLRQVRPLWWHG 

6HH0DWWHURI%±<±, 1'HF %,$ 

,G

6HH/LX)GDW QG&LU  FRQFOXGLQJWKDWIHGHUDOFRXUWV³UHTXLUHDKHLJKWHQHGHYLGHQWLDU\VWDQGDUG
LQHYDOXDWLQJIULYRORXVQHVV´ 

)HG5DW

,GDW

/LX)GDWQ
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³LPPLJUDWLRQ HQIRUFHPHQW REOLJDWLRQV GR QRW FRQVLVW RQO\ RI LQLWLDWLQJ DQG FRQGXFWLQJ SURPSW
SURFHHGLQJVWKDWOHDGWRUHPRYDOVDWDQ\FRVW´

6LQFHWKHGHQLDORIDQDV\OXPDSSOLFDQWILOHGE\VRPHRQHLQODZIXOVWDWXVLVQRWUHIHUUHGWR
DQ LPPLJUDWLRQ MXGJH WKHVH DSSOLFDQWV ZRXOG QRW EH SURYLGHG ZLWK WKH RSSRUWXQLW\ WR DGGUHVV
GLVFUHSDQFLHVLQWKHLUDSSOLFDWLRQVEHIRUHWKHLUDSSOLFDWLRQVDUHGHQLHG$SSOLFDQWV QRWLQODZIXO
VWDWXVZRXOGEHUHIHUUHGWRDQLPPLJUDWLRQMXGJHZKRZRXOGUHYLHZWKHDV\OXPRIILFHU¶VIULYRORXV
ILQGLQJGHQRYRVRWKHUHLVQRUHDVRQIRUWKHDV\OXPRIILFHUWRPDNHWKDWILQGLQJDWDOO)RUFLQJ
DV\OXPRIILFHUVWRFRQVLGHUZKHWKHUDV\OXPDSSOLFDWLRQVDUHIULYRORXVDQGWKHUHIRUHZKHWKHUWR
DSSO\WKLVVHYHUHSHQDOW\LPSURSHUO\FKDQJHVWKHLUUROHIURPFRQVLGHULQJKXPDQLWDULDQUHOLHIWR
EHLQJDQHQIRUFHPHQWDJHQW

7KHSURSRVHGUHJXODWLRQVZRXOGDOVRDOORZLPPLJUDWLRQMXGJHVWRPDNHDIULYRORXVILQGLQJ
ZLWKRXW SURYLGLQJDQDSSOLFDQW ³DQ\ DGGLWLRQDORUIXUWKHURSSRUWXQLW\WR DFFRXQW IRUDQ\LVVXHV
ZLWKKLVRUKHUFODLP´7KLVSURSRVHGUHJXODWLRQDSSOLHVWRDSSOLFDQWVEHIRUHDV\OXPRIILFHUV
LPPLJUDWLRQMXGJHVDQGWKH%,$DQGLVQRWOLPLWHGWRFDVHVZKHUHDQDV\OXPRIILFHUKDVPDGHD
IULYRORXVGHWHUPLQDWLRQ7KH1350VWDWHVWKDWDV\OXPRIILFHUVZKRFDQDGMXGLFDWHIULYRORXVQHVV
ZRXOGJHWWRIRFXVPRUHRQLWLQWKHLQWHUYLHZDQGGHYHORSDPRUHUREXVWUHFRUGRIIULYRORXVQHVV
LQGLFDWRUV IRU DQ LPPLJUDWLRQ MXGJH 7KHUHIRUH ZKLOH QRW ERXQG E\ WKH DV\OXP RIILFHU¶V
IULYRORXVILQGLQJXQGHUWKHSURSRVHGUHJXODWLRQVDQLPPLJUDWLRQMXGJHZRXOGQRWEHUHTXLUHGWR
DOORZWKHDSSOLFDQWWRPHDQLQJIXOO\DGGUHVVWKH³UREXVWUHFRUGRIIULYRORXVQHVVLQGLFDWRUV´7KH
1350VWDWHVWKDWWKHVWDWXWHRQO\UHTXLUHVWKDWDSSOLFDQWVEHJLYHQQRWLFHRIWKHFRQVHTXHQFHVRI
ILOLQJDIULYRORXVDSSOLFDWLRQDQGWKHUHIRUHMXGJHVQHHGQRWSURYLGHDQRSSRUWXQLW\IRUDSSOLFDQWV
WRH[SODLQDQ\SHUFHLYHGGLVFUHSDQFLHVRULPSODXVLELOLW\%XWWKLVFODLPLJQRUHVWKDW³WKHJRDOLQ
HYHU\FDVHLVWRDVVXUHWKDWWKHUHVSRQGHQWKDVDIDLURSSRUWXQLW\WRDGGUHVVDQ\GLVFUHSDQFLHVWKDW
PD\IRUPWKHEDVLVRIWKHIULYRORXVQHVVGHWHUPLQDWLRQ´)LQDOO\WKLVSURSRVHGFKDQJHLVEDVHG
RQWKHDVVXPSWLRQWKDWDSSOLFDQWVNQRZZKDWDMXGJHZRXOGFRQVLGHU³PHULWOHVV´RULPSODXVLEOH

7KH SURSRVHG UHJXODWLRQV FRQIOLFW ZLWK HVWDEOLVKHG %,$ FDVH ODZ WKDW UHTXLUHV DQ
LPPLJUDWLRQMXGJHWR³DIIRUGWKHDSSOLFDQWVXIILFLHQWRSSRUWXQLW\WRDFFRXQWIRUGLVFUHSDQFLHVRU
LPSODXVLEOHDVSHFWVRIWKHFODLP´,QIDFWDGMXGLFDWRUVPDNLQJFUHGLELOLW\GHWHUPLQDWLRQVDUH
UHTXLUHG WR SURYLGH DSSOLFDQW ZLWK WKH RSSRUWXQLW\ WR UHVSRQG WR DQG H[SODLQ DQ\ DSSDUHQW
LQFRQVLVWHQFLHVPLVUHSUHVHQWDWLRQVRURPLVVLRQV)DLOXUHWRGRVRYLRODWHVDQDSSOLFDQW¶VGXH



0DWWHURI6±0±-±, 1'HF %,$  HPSKDVL]LQJWKDWOHJDF\,16KDGDQREOLJDWLRQWR
XSKROGLQWHUQDWLRQDOUHIXJHHODZDQG³H[WHQGSURWHFWLRQWRWKRVHZKRGHPRQVWUDWHE\HYHQDVLJQLILFDQWGHJUHHOHVV
WKDQDSUHSRQGHUDQFHRIWKHHYLGHQFHDSRVVLELOLW\RISHUVHFXWLRQ´XQGHUWKH,1$ 

)HG5DW

,GDW WREHFRGLILHGDW&)5 G  G 

,GDW

,G

,GDW

0DWWHURI%±<±, 1'HFDW

0DWWHURI<±/±, 1'HFDW

6HHHJ%KDWWDUDLY/\QFK)G WK&LU  KROGLQJWKDWLQFRQVLVWHQFLHVLQWKHDSSOLFDQW¶V
WHVWLPRQ\DQGVXSSRUWLQJGRFXPHQWVGLGQRWVXSSRUWDQDGYHUVHFUHGLELOLW\ILQGLQJZKHUHWKHLPPLJUDWLRQMXGJHGLG
QRWSURYLGHWKHDSSOLFDQWDQRSSRUWXQLW\WRSUHVHQWFRUURERUDWLQJHYLGHQFHH[SODLQLQJWKHLQFRQVLVWHQFLHV 6RWR2ODUWH
Y+ROGHU)G± WK&LU .DLWDY$WW¶\*HQ)G± G&LU 3DQJ
Y86&,6)G± G&LU 
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SURFHVVULJKW7KH1350FODLPV³WKHUHLVQROHJDORURSHUDWLRQDOUHDVRQ´WRSURYLGHDV\OXP
VHHNHUV ZLWK DQ DGGLWLRQDO RSSRUWXQLW\ WR DGGUHVV ³SUREOHPDWLF DVSHFWV´ LQ WKHLU FODLP  7KLV
FODLP LJQRUHV WKH IDFW WKDW WKH FXUUHQW SURFHGXUDO VDIHJXDUGV ZHUH D UHVSRQVH WR FLUFXLW FRXUW
GHFLVLRQVKROGLQJWKDWLPPLJUDWLRQMXGJHVGHSULYHGDV\OXPDSSOLFDQWVRIGXHSURFHVV

 7KH3URSRVHG5XOH'RHV1RW$GHTXDWHO\&RQVLGHUWKH*UDYH&RQVHTXHQFHVRID
)ULYRORXV)LQGLQJ

7KH SURSRVHG UHJXODWLRQV GR QRW DGHTXDWHO\ DFFRXQW IRU WKH JUDYLW\ RI D IULYRORXV
ILQGLQJ ,Q WKH GLVFXVVLRQ RI UHJXODWRU\ KLVWRU\ WKH 1350 IDLOV WR PHQWLRQ WKDW OHJDF\ ,16
H[SOLFLWO\FRQVLGHUHGZKHWKHUWKHFXUUHQW QDUURZGHILQLWLRQSURYLGHGDSSURSULDWHVDIHJXDUGVWR
DSSOLFDQWV7KHRQO\RWKHUDUHDRILPPLJUDWLRQODZZKHUHDQDSSOLFDQWIDFHVDSHUPDQHQWEDQ
RQLPPLJUDWLRQEHQHILWVLVLQWKHFRQWH[WRIPDUULDJHIUDXG&RQJUHVVKDVUHVHUYHGWKHKDUVKHVW
SXQLVKPHQWIRUWKRVHZKRLQWHQWLRQDOO\HQJDJHLQDIUDXGXOHQWDFW8QGHU,1$VHFWLRQ F DQ\
SHUVRQ ZKR ³DWWHPSWHG RU FRQVSLUHG WR HQWHU LQWR D PDUULDJH´ LQ RUGHU WR UHFHLYH SHUPDQHQW
UHVLGHQWVWDWXVLQWKH8QLWHG6WDWHVRUZKRDWDQ\WLPHLPPLJUDWHGEDVHGRQDIUDXGXOHQWPDUULDJH
LVSHUPDQHQWO\EDUUHGIURPLPPLJUDWLRQEHQHILWV

,Q D PDUULDJH SHWLWLRQ D SHWLWLRQHU KDV WKH EXUGHQ WR SURYH E\ D SUHSRQGHUDQFH RI WKH
HYLGHQFH WKDW WKH PDUULDJH LV ERQD ILGH ,I WKHUH LV HYLGHQFH RI IUDXG WKH SHWLWLRQHU PXVWEH
DGYLVHGRIDQ\GHURJDWRU\HYLGHQFH%HFDXVHRIWKHVHYHUHFRQVHTXHQFHVDWWDFKHGWRDPDUULDJH
IUDXGILQGLQJWKH%,$KDVFRQFOXGHGWKDWWKHGHJUHHRISURRIUHTXLUHGIRUDILQGLQJRIPDUULDJH
IUDXGVXIILFLHQW WR VXSSRUWWKHGHQLDORIDYLVDSHWLWLRQXQGHUVHFWLRQ F LV ³VXEVWDQWLDO DQG
SUREDWLYH´ D VWDQGDUG ³KLJKHU WKDQ D SUHSRQGHUDQFH RI WKH HYLGHQFH DQG FORVHU WR FOHDU DQG
FRQYLQFLQJHYLGHQFH´7KH1350GRHVQRWGHPRQVWUDWHDWKRURXJKFRQVLGHUDWLRQRIWKHVHYHULW\
RIDIULYRORXVILQGLQJQRUGRHVLWVWDWHZKDWPHDVXUHVZRXOGEHWDNHQE\DGMXGLFDWRUVWRHQVXUH
DV\OXPVHHNHUVDUHQRWHUURQHRXVO\VXEMHFWHGWRWKHSHUPDQHQWEDU

:KLOHDIULYRORXVILQGLQJGRHVQRWEDUDQDSSOLFDQWIURPVHHNLQJVWDWXWRU\ZLWKKROGLQJRI
UHPRYDORUSURWHFWLRQXQGHU&$7LWGRHVIRUHFORVHWKHLQGLYLGXDO¶VDELOLW\WRREWDLQSHUPDQHQW
UHOLHIIURPUHPRYDO)XUWKHUPRUHWKHVWDQGDUGIRUEHLQJJUDQWHGZLWKKROGLQJRIUHPRYDORU&$7
SURWHFWLRQLVKLJKHUWKDQWKHVWDQGDUGIRUEHLQJJUDQWHGDV\OXP ,QGLYLGXDOVZKRDUHJUDQWHG



6WR\DQRYY,16)G WK&LU  KROGLQJWKDWWKH%,$YLRODWHGDQDSSOLFDQW¶VULJKWWRGXHSURFHVV
E\VXDVSRQWHUDLVLQJFUHGLELOLW\DVDQLVVXHDQGQRWSURYLGLQJWKHDSSOLFDQWZLWKQRWLFH 

)HG5DW

6HH$OH[DQGURYY*RQ]DOHV)G WK&LU  ILQGLQJWKDWWKHLPPLJUDWLRQMXGJHYLRODWHGWKH
DSSOLFDQW¶V GXH SURFHVV ULJKWV E\ UHO\LQJ RQ WZR 6WDWH 'HSDUWPHQW UHSRUWV LQ ILQGLQJ WKDW WKH DSSOLFDQW¶V DV\OXP
DSSOLFDWLRQZDVIULYRORXV 0XKDQQDY*RQ]DOHV)G G&LU  ILQGLQJWKDWDQDV\OXPDSSOLFDQW
ZDVGHSULYHGRIGXHSURFHVVZKHQDQLPPLJUDWLRQMXGJHLPSRVHGDIULYRORXVILQGLQJDIWHUUHIXVLQJWRDOORZIXUWKHU
WHVWLPRQ\EDVHGRQ³KHUDVVHVVPHQWRI>WKHDSSOLFDQW¶V@FUHGLELOLW\´ 

6HH)HG5

6HH$V\OXP3URFHGXUHV)HG5 'HF 

,1$ F 7KLVEDUDSSOLHVWRDQ\SHWLWLRQVILOHGRQRUDIWHU1RYHPEHU

0DWWHURI36LQJK, 1'HF %,$ 

6HH&)5 E  L 

0DWWHURI36LQJK, 1'HFDW

6HH&)5 E  LLL 
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DV\OXPKDYHDSDWKZD\WR86FLWL]HQVKLSDUHDEOHWRWUDYHORXWVLGHWKH8QLWHG6WDWHVDQGFHUWDLQ
IDPLO\PHPEHUVDUHDOVRHOLJLEOHIRUSURWHFWLRQ

7KHSURSRVHGUHJXODWLRQVZRXOGQRWLPSRVHDIULYRORXVILQGLQJRQDSSOLFDQWVWKDWZLWKGUDZ
WKHLUDV\OXPDSSOLFDWLRQVLI  WKHDSSOLFDQWZKROO\GLVFODLPVWKHDSSOLFDWLRQDQGZLWKGUDZVLW
ZLWKSUHMXGLFH  WKHDSSOLFDQWLVHOLJLEOHIRUDQGDFFHSWVDQRUGHURIYROXQWDU\GHSDUWXUHIRUD
SHULRGRIQRPRUHWKDQGD\V  WKHDSSOLFDQWZLWKGUDZVDQ\DQGDOORWKHUDSSOLFDWLRQVIRUUHOLHI
RUSURWHFWLRQZLWKSUHMXGLFHDQG  WKHDSSOLFDQWZDLYHVKLVRUKHUULJKWVWRDSSHDODQGDQ\ULJKWV
WRILOHIRUDQ\UHDVRQ PRWLRQWRUHRSHQRUDPRWLRQWRUHFRQVLGHU7KLVSURYLVLRQLVIXUWKHU
OLPLWHGVLQFHWKHSURSRVHGUHJXODWLRQVUHLWHUDWHWKDWDQDV\OXPDSSOLFDWLRQ³PD\VWLOOEHGHHPHG
IULYRORXV HYHQ LI LW LV ZLWKGUDZQ´ 7KXV XQGHU WKHVH SURSRVHG UHJXODWLRQV WKH RQO\ ZD\ DQ
DV\OXPVHHNHUFDQDYRLGDIULYRORXVILQGLQJLVE\OHDYLQJWKHFRXQWU\ZKLFKSODFHVWKHPLQGDQJHU
RIUHWXUQLQJWRDFRXQWU\ZKHUHWKH\VXIIHUSHUVHFXWLRQ

 7KH3URSRVHG5XOH&RQWUDYHQHV/HJLVODWLYH,QWHQW

7KH1350VWDWHVWKHVHFKDQJHVDUHFRQVLVWHQWZLWKFRQJUHVVLRQDOLQWHQWDQGUHO\RQWKH
6HQDWH¶VFRPPLWWHHUHSRUWRQ,PPLJUDWLRQ&RQWURODQG)LQDQFLDO5HVSRQVLELOLW\$FWRI
+RZHYHUWKH1350IDLOVWRDFNQRZOHGJHWKHZHLJKWRIWKH8QLWHG1DWLRQV3URWRFRO5HODWLQJ
WR WKH 6WDWXV RI 5HIXJHHV 3URWRFRO  DQG &RQJUHVV¶V UHOLDQFH RQ 81+&5 JXLGDQFH ZKHQ LW
OHJLVODWHVRQPDWWHUVRIDV\OXPDQGUHIXJHHSURWHFWLRQ

,QGHYHORSLQJ,,5,5$LQ&RQJUHVVZDVDZDUHWKDWWKHWHUP³IULYRORXV´KDVDYHU\
VSHFLILFPHDQLQJZLWKLQWKHFRQWH[WRIUHIXJHHVDQGDV\OXPVHHNHUV,QTXHVWLRQLQJ&KULV6DOH
,16 $FWLQJ &RPPLVVLRQHU DW WKH WLPH 5HSUHVHQWDWLYH ,UD :LOOLDP 0F&ROOXP UHIHUHQFHG WKH
81+&5 ZKHQ GLVFXVVLQJ IULYRORXV FODLPV 7KH IULYRORXV VWDQGDUG ZDV ³WKH IXQFWLRQDO
HTXLYDOHQWRIWKHLQWHUQDWLRQDOVWDQGDUGµPDQLIHVWO\XQIRXQGHG¶´7KXV&RQJUHVV¶VXVHRIWKH
ZRUG³IULYRORXV´LQ,1$ G  LVEHVWXQGHUVWRRGDVUHIHUHQFLQJWKH81+&5¶VJXLGDQFHRQ
PDQLIHVWO\XQIRXQGHGRUDEXVLYHDSSOLFDWLRQV

7KH 81+&5 KDV VWUHVVHG WKDW WKH GHWHUPLQDWLRQ WKDW DQ DSSOLFDWLRQ LV PDQLIHVWO\
XQIRXQGHGRUDEXVLYHUHTXLUHV³DVXEVWDQWLYHHYDOXDWLRQ´VLPLODUWRWKHGHWHUPLQDWLRQRIUHIXJHH
VWDWXVJLYHQWKHVHULRXVFRQVHTXHQFHVIRUDUHMHFWHGDSSOLFDQWRIDQHUURQHRXVGHWHUPLQDWLRQ



6HH'UHH&ROORS\$,/$¶6$6</8035,0(5 WKHG 

6HH)HG5DWSURSRVHG&)5 I     I     HPSKDVLVDGGHG 

,G

,GDW

6HH,16Y&DUGR]D)RQVHFD86  *UDFHY:KLWDNHU)6XSSG ''&
 

6HH$V\OXPDQG,QVSHFWLRQ5HIRUP+HDULQJ%HIRUHWKH6XEFRPPRQ,QW¶O/DZ,PPLJUDWLRQDQG5HIXJHHVRIWKH
+&RPPRQWKH-XGLFLDU\UG&RQJDW  

,GDW

,GDW± VWDWHPHQWE\5REHUW5XELQ$VVLVWDQW'LUHFWRUDW/DZ\HU¶V&RPPLWWHHIRU&LYLO5LJKWVRIWKH6DQ
)UDQFLVFR%D\$UHD 

6HH81+&5)ROORZXSRQ(DUOLHU&RQFOXVLRQVRIWKH6XE&RPPLWWHHRQWKH'HWHUPLQDWLRQRI5HIXJHH6WDWXV
ZLWK 5HJDUG WR WKH 3UREOHP RI 0DQLIHVWO\ 8QIRXQGHG RU $EXVLYH $SSOLFDWLRQV $XJ   
KWWSVZZZXQKFURUJHQXVH[FRPVFLSDHFGIROORZXSHDUOLHUFRQFOXVLRQVVXEFRPPLWWHHGHWHUPLQDWLRQ
UHIXJHHVWDWXVKWPO
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7KH 81&+5 KDV FRQWLQXHG WR HPSKDVL]H WKDW D FODLP ³VKRXOG QRW EH UHMHFWHG DV µPDQLIHVWO\
XQIRXQGHG¶HYHQLILWGRHVQRWIDOOXQGHUWKH&RQYHQWLRQGHILQLWLRQLILWLVDOVRHYLGHQWWKDW
WKHDSSOLFDQWLVLQQHHGRISURWHFWLRQIRURWKHUUHDVRQVDQGWKXVPD\TXDOLI\IRUWKHJUDQWLQJRI
DV\OXP´ 7KH 81+&5 GHILQLWLRQ WKXV FOHDUO\ HQFRPSDVVHV DSSOLFDWLRQV WKDW DQ LPPLJUDWLRQ
MXGJHPD\ILQG³ODFNPHULW´EXWWKDWPD\EHIRXQGE\DFRXUWRIDSSHDOVWRHVWDEOLVKDSURWHFWLRQ
FODLP

7KHSURSRVHGUHJXODWLRQVRQIULYRORXVILQGLQJVGRQRWDGGUHVV81+&5¶VJXLGDQFH7KXV
WKH SURSRVHG UXOH LJQRUHV &RQJUHVV¶V FRPPLWPHQW WR WKH 3URWRFRO D WUHDW\ WKDW UHSUHVHQWV WKH
86¶VWUDGLWLRQRIEHLQJ³DEHDFRQRIKRSHDQGRIOLJKWWKHFRXQWU\ZKHUHSHRSOHFRXOGFRPH
WR ZKHQ WKH\ >DUH@ SHUVHFXWHG´ $FFRUGLQJO\ WKHVH SURSRVHG UHJXODWLRQV GR QRW DFFXUDWHO\
UHIOHFW&RQJUHVV¶VLQWHQWDUHLQFRQVLVWHQWZLWKWKH86¶VWUHDW\REOLJDWLRQVXQGHUWKH3URWRFRODQG
VKRXOGEHZLWKGUDZQ

7KHSURSRVHGUXOHZRXOGDOVRUHGHILQHWKHPHDQLQJRID³IULYRORXV´DV\OXPDSSOLFDWLRQ
8QGHUWKHQHZUXOHDQDV\OXPVHHNHUFRXOGEHFKDUJHGZLWKILOLQJD³IULYRORXV´DSSOLFDWLRQDQG
WKHUHE\ EH VXEMHFW WR RQH RI WKH KDUVKHVW EDUV LQ LPPLJUDWLRQ ODZ VHH ,1$   G   DQG
UHQGHUHGLQHOLJLEOHIRUDQ\IRUPRILPPLJUDWLRQUHOLHILQWKHIXWXUHLIWKHDGMXGLFDWRUGHWHUPLQHV
WKDWLWODFNV³PHULW´RULV³IRUHFORVHGE\ H[LVWLQJODZ´+RZHYHUDVGLVFXVVHGDERYH³H[LVWLQJ
ODZ´LQDV\OXPLVLQDVWDWHRIFRQVWDQWIOX[0RUHRYHU&)5 M  VSHFLILFDOO\VWDWHV
WKDW D ILOLQJ LV QRW IULYRORXV LI WKH DSSOLFDQW KDV ³D JRRG IDLWK DUJXPHQW IRU WKH H[WHQVLRQ
PRGLILFDWLRQRUUHYHUVDORIH[LVWLQJODZRUWKHHVWDEOLVKPHQWRIQHZODZDQGLVQRWLQWHUSRVHGIRU
DQ\LPSURSHUSXUSRVH´8QGHUWKHSURSRVHGUXOHDQDV\OXPVHHNHUZKRVHDSSOLFDWLRQZRXOGOLNHO\
EHGHQLHGXQGHUDUHVWULFWLYHLQWHUSUHWDWLRQRIDV\OXPE\WKH%,$RUDWWRUQH\JHQHUDOSUHFHGHQW
ZKRLQWHQGVWRFKDOOHQJHWKDWSUHFHGHQWLQIHGHUDOFRXUWPXVWULVNDILQGLQJWKDWZRXOGIRUHYHUEDU
DQ\LPPLJUDWLRQUHOLHILIWKDWDSSHDOLVXQVXFFHVVIXO

)XUWKHUPRUH IRU WKH ILUVW WLPH DV\OXP RIILFHUV FRXOG GHWHUPLQH WKDW DQ DSSOLFDWLRQ LV
IULYRORXVDQGUHIHUWKHFDVHWRWKHLPPLJUDWLRQFRXUWRQWKLVJURXQG7KLVHQIRUFHPHQWUROHIRU
DV\OXP RIILFHUV LV FRQWUDU\ WR WKHLU PLVVLRQ WR H[WHQG SURWHFWLRQ WR UHIXJHHV QRW HQIRUFH
LPPLJUDWLRQ ODZV DQG XQQHFHVVDU\ 7KH\ FDQ DOUHDG\ UHIHU FDVHV WR LPPLJUDWLRQ FRXUW LI WKH
DSSOLFDQWODFNVFUHGLELOLW\,WLVPRUHDSSURSULDWHIRUWKHLPPLJUDWLRQMXGJHLQDIXOODGYHUVDULDO
KHDULQJWRGHWHUPLQHZKHWKHUWKHDV\OXPVHHNHUKDVILOHGDIULYRORXVFODLP

0  &)5    &)5  ² 7KH 3URSRVHG 5XOH :RXOG ,PSHUPLVVLEO\
+HLJKWHQ WKH /HJDO 6WDQGDUGV IRU &UHGLEOH DQG 5HDVRQDEOH )HDU ,QWHUYLHZV DQG
:RXOG 7XUQ $ZD\ %RQD )LGH $V\OXP 6HHNHUV :LWKRXW 3URYLGLQJ 7KHP D )XOO
+HDULQJ

7KHH[SHGLWHGUHPRYDOSURFHVVEHFDPHODZZLWKWKHHQDFWPHQWRI,,5,5$1RQFLWL]HQV
ZKRDUULYHDWDSRUWRIHQWU\ZLWKRXWYDOLGGRFXPHQWVRUWKRVHZKRKDYHQRWEHHQLQWKH8QLWHG



 81+&5 81+&5¶V 3RVLWLRQ RQ 0DQLIHVWO\ 8QIRXQGHG $SSOLFDWLRQV IRU $V\OXP 'HF   
KWWSVZZZUHIZRUOGRUJGRFLGDHEGKWPO

&21*5(&6 GDLO\HG0D\  VWDWHPHQWE\6HQDWRU5LFKDUG0LFKDHO'H:LQH 

6HH,1$
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6WDWHV IRU WZR \HDUV SULRU WR DSSUHKHQVLRQ DUH VXEMHFW WR WKH H[SHGLWHG UHPRYDO IUDPHZRUN
$V\OXPVHHNHUVZKRDUHVXEMHFWWRH[SHGLWHGUHPRYDOFDQREWDLQDFUHGLEOHIHDULQWHUYLHZE\DQ
DV\OXP RIILFHU LI WKH\ YRLFH D IHDU RI UHWXUQLQJ WR WKHLU FRXQWU\ RI RULJLQ &RQFHUQHG E\ WKH
OLPLWHGDFFHVVWRGXHSURFHVVWKDWWKRVHVXEMHFWWRH[SHGLWHGZRXOGUHFHLYH&RQJUHVVLQWHQWLRQDOO\
VHWWKHWKUHVKROGIRUSDVVLQJDFUHGLEOHIHDULQWHUYLHZORZDQDV\OXPVHHNHUQHHGRQO\GHPRQVWUDWH
D³VLJQLILFDQWSRVVLELOLW\´RIHVWDEOLVKLQJHOLJLELOLW\IRUDV\OXPWREHSHUPLWWHGDIXOOKHDULQJLQ
LPPLJUDWLRQFRXUW

'HVSLWHWKLVLQWHQWLRQDOO\ORZVWDQGDUGZKLFK&RQJUHVVGHVLJQHGWRILOWHURXWHFRQRPLF
PLJUDQWV IURP DV\OXP VHHNHUV 86&,6 KDV FKDQJHG WKH FUHGLEOH IHDU SURFHVV VXEVWDQWLDOO\
WKURXJKRXWWKH\HDUVYLDFKDQJHVWRWKH&UHGLEOH)HDU/HVVRQ3ODQIRUDV\OXPRIILFHUVDQGLQWHUQDO
SROLF\ JXLGDQFH 8QGHU WKH SURSRVHG UXOH WKH 'HSDUWPHQWV ZRXOG UHGHILQH WKH EURDG
³VLJQLILFDQWSRVVLELOLW\´VWDQGDUGWRPHDQ³DVXEVWDQWLDODQGUHDOLVWLFSRVVLELOLW\RIVXFFHHGLQJ´
7KLVODQJXDJHFRQWUDGLFWVWKHFOHDUODQJXDJHRI³VLJQLILFDQWSRVVLELOLW\´WKDW&RQJUHVVVHWIRUWKDW
,1$ E  % Y DQGLVWKHUHIRUHXOWUDYLUHV

7KHOHJLVODWLYHKLVWRU\FRQILUPV&RQJUHVV¶VLQWHQWLRQWRHQVXUHERQDILGHDV\OXPVHHNHUV¶
DFFHVVWRSURWHFWLRQ7KH-XGLFLDU\&RPPLWWHHUHSRUWWRWKH+RXVHYHUVLRQRIWKHELOOH[SODLQHG
WKDW

8QGHUWKLVV\VWHPWKHUHVKRXOGEHQRGDQJHUWKDWDQDOLHQZLWKDJHQXLQHDV\OXP
FODLPZLOOEHUHWXUQHGWRSHUVHFXWLRQ7KHLQLWLDOVFUHHQLQJZKLFKVKRXOGWDNHSODFH
LQ WKHIRUP RIDFRQILGHQWLDO LQWHUYLHZZLOOIRFXVRQWZRTXHVWLRQVLV WKHDOLHQ
WHOOLQJWKHWUXWKDQGGRHVWKHDOLHQKDYHVRPHFKDUDFWHULVWLFWKDWZRXOGTXDOLI\WKH
DOLHQDVDUHIXJHH$VLQRWKHUFDVHVWKHDV\OXPRIILFHUVKRXOGDWWHPSWWRHOLFLWDOO
IDFWVUHOHYDQWWRWKHDSSOLFDQW VFODLP

6HQDWRU+DWFKVWDWHG

7KHFUHGLEOHIHDUVWDQGDUG DSSOLHG DW WKH VFUHHQLQJ VWDJH ZRXOG EH ZKHWKHU
WDNLQJLQWRDFFRXQWWKHDOLHQ VFUHGLELOLW\WKHUHLVDVLJQLILFDQWSRVVLELOLW\WKDWWKH
DOLHQZRXOGEHHOLJLEOHIRUDV\OXP7KH6HQDWHELOOKDGSURYLGHGIRUDGHWHUPLQDWLRQ
RI ZKHWKHU WKH DV\OXP FODLP ZDV µPDQLIHVWO\ XQIRXQGHG¶ ZKLOH WKH +RXVH ELOO
DSSOLHG D µVLJQLILFDQW SRVVLELOLW\¶ VWDQGDUG FRXSOHG ZLWK DQ LQTXLU\ LQWR ZKHWKHU
WKHUH ZDV D VXEVWDQWLDO OLNHOLKRRG WKDW WKH DOLHQ¶V VWDWHPHQWV ZHUH WUXH 7KH
FRQIHUHQFH UHSRUW VWUXFN D FRPSURPLVH E\ UHMHFWLQJ WKH KLJKHU VWDQGDUG RI
FUHGLELOLW\ LQFOXGHG LQ WKH +RXVH ELOO 7KH VWDQGDUG DGRSWHG LQ WKH FRQIHUHQFH
UHSRUWLVLQWHQGHGWREHDORZVFUHHQLQJVWDQGDUGIRUDGPLVVLRQLQWRWKHXVXDOIXOO
DV\OXPSURFHVV




&)5 E 
&)5 E  

6HH,1$ E  Y 

 6HH &/,1,& DQG $,/$ 8SGDWHG &UHGLEOH )HDU /HVVRQ 3ODQV &RPSDULVRQ &KDUW 0D\  
KWWSVZZZDLODRUJLQIRQHWXSGDWHGFUHGLEOHIHDUOHVVRQSODQVFRPSDULVRQ

&RQJ5HF  

+55HS1RDW  





Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 290 of 965

*LYHQWKHORZVFUHHQLQJWKUHVKROG&RQJUHVVLQLWLDOO\SUHVFULEHGWKHSURSRVHGUXOHIOLHVLQ
WKHIDFWRI&RQJUHVV¶VFOHDUO\H[SUHVVHGLQWHQW $WWHPSWLQJWRUDLVHWKH³VLJQLILFDQWSRVVLELOLW\´
VWDQGDUGE\UHGHILQLQJLWRQFHDJDLQGRHVQRWFDUU\RXWWKHLQWHQWRI&RQJUHVV$³UHDOLVWLFDQG
VXEVWDQWLDOOLNHOLKRRG´LVDVWDQGDUGWKDWVOLGHVFORVHUWRWKH³UHDVRQDEOHSRVVLELOLW\´VWDQGDUGDQG
QRWWKHORZHU³VLJQLILFDQWSRVVLELOLW\´VWDQGDUG0HULWRULRXVDV\OXPVHHNHUVZLOOEHVFUHHQHGRXW
RIWKHDV\OXPV\VWHP±DUHDOLW\&RQJUHVVH[SUHVVO\SURKLELWHG

 5HTXLULQJ$V\OXP2IILFHUV :KR&RQGXFW&UHGLEOH)HDU,QWHUYLHZV WR3HUIRUP
0RUH/HJDO$QDO\VLV,V%XUGHQVRPHDQG5XQV&RQWUDU\WRWKH,QLWLDO,QWHQWRI
&RQJUHVV
7KH SURSRVHG UXOH ZRXOG UHTXLUH DV\OXP RIILFHUV WR FRQVLGHU EDUV WR DV\OXP LQFOXGLQJ
FRQVLGHUDWLRQRIWKHLQWHUQDOUHORFDWLRQEDULQFRQGXFWLQJLQLWLDOIHDUVFUHHQLQJV7KHSURSRVHG
UXOHVHHPVWREXLOGRIIDFKDQJHLQDQDO\VLV86&,6SRVWHGZLWKRXWJRLQJWKURXJKDQ1350ODVW
VXPPHUDQ³$V\OXPDQG,QWHUQDO5HORFDWLRQ*XLGDQFH´LQZKLFKWKHDFWLQJGLUHFWRURI86&,6
FDOOHG IRU LQFUHDVHG LQWHUQDO UHORFDWLRQ DQDO\VLV LQ UHVSRQVH WR ZKDW KH FDOOHG ³D FULVLV DW WKH
VRXWKHUQERUGHU´7KDWRQOLQH³JXLGDQFH´LQFRUUHFWO\DUWLFXODWHGWKHOHJDOVWDQGDUGIRUDQDO\]LQJ
LQWHUQDO UHORFDWLRQ DV EHLQJ ZKHWKHU LQWHUQDO UHORFDWLRQ LV ³SRVVLEOH´ LQ FDVHV LQYROYLQJ SULYDWH
YLROHQFHUDWKHUWKDQZKHWKHULWLV³UHDVRQDEOH´7KHSURSRVHGUXOHZRXOGIRUFHDV\OXPVHHNHUV
WRH[SODLQZK\WKH\GLGQRWUHORFDWHLQWHUQDOO\EHIRUHIOHHLQJKDUPLQWKHLUFRXQWU\RIRULJLQRU
ORVHWKHFKDQFHWRHYHUSXWWKHLUFDVHIRUZDUGEHIRUHDQ,-0RVWFUHGLEOHIHDUDSSOLFDQWVDUHSUR
VH DQG GR XQGHUVWDQG WKH LQWULFDFLHV RI WKH LQWHUQDO UHORFDWLRQ DQDO\VLV HVSHFLDOO\ XQGHU WKH
KHLJKWHQHGVWDQGDUGLQWKHSURSRVHGUXOH$V\OXPVHHNHUVZRXOGOLNHO\KDYHWRLQFOXGHGHWDLOHG
FRXQWU\FRQGLWLRQVPDWHULDOVLQVXSSRUWRIWKHLUFUHGLEOHIHDUFODLPWRSURYHZK\RWKHUSDUWVRI
WKHLU FRXQWU\ ZRXOG QRW EH VDIH 7KLV HYLGHQWLDU\ EXUGHQ ZRXOG OLNHO\ EH LPSRVVLEOH IRU
XQUHSUHVHQWHG DQG GHWDLQHG DV\OXP VHHNHUV WR PHHW VKRUWO\ DIWHU DUULYLQJ LQ WKH 8QLWHG 6WDWHV
0RUHRYHU DV\OXP RIILFHUV FRQGXFW PXOWLSOH FUHGLEOH IHDU LQWHUYLHZV HDFK GD\ DQG DGGLQJ DQ
DGGLWLRQDOUHVHDUFKEXUGHQRQWKHPZRXOGQRWEHHIILFLHQW7KLVSURSRVHG UXOHUXQVFRQWUDU\WR
&RQJUHVVLRQDOLQWHQWZKLFKZDVGHVLJQHGWRVFUHHQDV\OXPVHHNHUVLQ²QRWVFUHHQWKHPRXW

7KHSURSRVHGUXOHZRXOGDOVRUHTXLUHDV\OXPRIILFHUVWRGHWHUPLQH³  ZKHWKHUDQDOLHQLV
VXEMHFW WR RQH RU PRUH RI WKH PDQGDWRU\ EDUV WR EHLQJ DEOH WR DSSO\ IRU DV\OXP XQGHU ,1$
 D  % ± ' DQG  LIVRZKHWKHUWKHEDUDWLVVXHLVDOVRDEDUWRVWDWXWRU\ZLWKKROGLQJRI
UHPRYDO DQG ZLWKKROGLQJ RI UHPRYDO XQGHU WKH &$7 UHJXODWLRQV´7KH PDQGDWRU\ EDUV²
SHUVHFXWRUEDUVHULRXVQRQSROLWLFDOEDUSDUWLFXODUO\VHULRXVFULPHEDUGDQJHUWRVHFXULW\RIWKH
8QLWHG 6WDWHV DQG ILUP UHVHWWOHPHQW EDU²DOO UHTXLUH LQWHQVLYH OHJDO DQDO\VLV DQG UHVHDUFK WR
GHWHUPLQH WKHLU DSSOLFDWLRQ LQ D SDUWLFXODU FDVH 5HTXLULQJ DV\OXP RIILFHUV WR FRQVLGHU HDFK



3URSRVHG&)5 H  LL   LLL &)5 H  LL   LLL 

86&,6$V\OXPDQG,QWHUQDO5HORFDWLRQ*XLGDQFH$PHVVDJHVHQWE\WKHDFWLQJGLUHFWRUWR86&,6DV\OXPRIILFHUV
UHJDUGLQJ DV\OXP DQG LQWHUQDO UHORFDWLRQ JXLGDQFH -XO\     KWWSVZZZXVFLVJRYQHZVQHZV
UHOHDVHVDV\OXPDQGLQWHUQDOUHORFDWLRQJXLGDQFH

,G

3URSRVHG&)5 H  LLL &)5 H  LLL 

5DFKHO ' 6HWWODJH $UWLFOH $IILUPDWLYHO\ 'HQLHG 7KH 'HWULPHQWDO (IIHFWV 2I $ 5HGXFHG *UDQW 5DWH )RU
$IILUPDWLYH$V\OXP6HHNHUV%8,17 / /-   ³$V\OXPODZLVLQFUHDVLQJO\FRPSOH[:KLOHVRPHRI
WKHODZVWKDWUDLVHEXUHDXFUDWLFREVWDFOHVWRWKHJUDQWLQJRIYDOLGDV\OXPFODLPVZHUHLPSOHPHQWHGSULRUWRLQ
WKH ZDNHRIWKHODZEHFDPHLQFUHDVLQJO\FRPSOLFDWHGDQGUHVWULFWLYHOHDGLQJWRHYHQJUHDWHUXQFHUWDLQW\IRU
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PDQGDWRU\ EDU ZLWKLQ D TXLFN VFUHHQLQJ LQWHUYLHZ ZRXOG UHVXOW LQ WKH UHWXUQ RI PDQ\ DV\OXP
VHHNHUVWRKDUP¶VZD\ZKLOHEXUGHQLQJWKH8QLWHG6WDWHVFUHGLEOHIHDUSURFHVV$V\OXPRIILFHUV
KDYH QRW EHHQ UHTXLUHG WR FRQVLGHU PDQGDWRU\ EDUV GXULQJ WKH FUHGLEOH IHDU SURFHVV SUHFLVHO\
EHFDXVHRIWKHFRPSOLFDWHGOHJDODQGIDFWXDOUHTXLUHPHQWVQHHGHGLQDVVHVVLQJHDFKEDU

7KH ³PDWHULDO VXSSRUW´ EDU WR DV\OXP UHTXLUHV DV\OXP RIILFHUV WR HQJDJH LQ LQWHQVLYH
DQDO\VLVIDFWXDODQGOHJDOUHVHDUFKWRGHWHUPLQHLIWKHDV\OXPVHHNHULVEDUUHG,IVXEMHFWWRWKH
EDUWKHDV\OXPDSSOLFDQWPD\EHHOLJLEOHIRUDQH[HPSWLRQIURPWKHEDU$V\OXPRIILFHUVFDQQRW
FRQGXFWWKLVDQDO\VLVDGHTXDWHO\DQGWKRURXJKO\LQDTXLFNVFUHHQLQJLQWHUYLHZ7KH³VHULRXVQRQ
SROLWLFDO FULPH´ EDU QRW RQO\ UHTXLUHV LQWHQVLYH LQWHUYLHZLQJ EXW DOVR LQWHQVLYH IDFWXDO
LQYHVWLJDWLRQLQWRWKHODZVRIWKHDV\OXPDSSOLFDQW¶VKRPHFRXQWU\ 7KH³SDUWLFXODUO\VHULRXV
FULPH´EDUDOVRUHTXLUHVUHVHDUFKDQGDQDO\VLVZLWKUHJDUGWRZKHWKHUDFRQYLFWLRQLVGHHPHGDQ
³DJJUDYDWHGIHORQ\´LQWKHDV\OXPDQGZLWKKROGLQJRIUHPRYDOFRQWH[W7KLVFRPSOLFDWHGDQDO\VLV
UHTXLUHV UHVHDUFK LQWR VWDWH FULPLQDO ODZV DV ZHOO DV LPPLJUDWLRQ ODZ 0RUHRYHU WKH ILUP
UHVHWWOHPHQW EDU ZKLFK FDQ XQIDLUO\ EDU DV\OXP VHHNHUV EHFDXVH RI WKH VWULQJHQW UHTXLUHPHQWV
UHTXLUHVDOHYHORIDQDO\VLVDV\OXPRIILFHUVFDQQRWFRQGXFWGXULQJDFUHGLEOHIHDULQWHUYLHZ$Q
DV\OXPRIILFHUFRQGXFWLQJDVFUHHQLQJLQWHUYLHZRIWHQE\SKRQHZKRLVWDVNHGZLWKPDNLQJD
GHFLVLRQWKDWVDPHGD\ZLOODOPRVWQHYHUKDYHWKHWLPHH[SHUWLVHRUUHVRXUFHVWRIXOO\H[SORUH
WKLVEDURUDQ\EDUGXULQJWKHFUHGLEOHIHDUSURFHVV$VDUHVXOWWKHJRYHUQPHQWPD\H[SHQG
QHHGOHVV UHVRXUFHV GHWDLQLQJ DV\OXP VHHNHUV ZKR ZLOO KDYH WR ZDLW ORQJHU IRU FUHGLEOH IHDU
LQWHUYLHZVRUDV\OXPRIILFHUVPD\VLPSO\GHQ\ DV\OXPVHHNHUVDW WKHVH VFUHHQLQJVUDWKHUWKDQ
FRQGXFWWKHQHFHVVDU\DQDO\VLV

DV\OXPVHHNHUV$VDUHVXOWDV\OXPRIILFHUVDUHQRZPRUHWKDQHYHUIDFHGZLWKFXWWLQJHGJHLVVXHVRUILQHSRLQWVRI
ODZ´  

,GDW ³6LQFHQHZOHJLVODWLRQKDVEURDGHQHGWKHGHILQLWLRQRIµWHUURULVWJURXS¶DQGµWHUURULVWDFWLYLWLHV¶
WKHUHE\LQFUHDVLQJWKHQXPEHURISHRSOHZKRDUHLQDGPLVVLEOHDQGFKDQJHGVRPHRIWKHVWDQGDUGVDQGUHTXLUHPHQWV
IRUHVWDEOLVKLQJDQDV\OXPFODLPWKHUHE\LQFUHDVLQJWKHOHYHORISURRIUHTXLUHGRIDV\OXPVHHNHUV´ 

,GDW

 1DGLD <DNRE 1RWH 3ROLWLFDO 2IIHQGHU RU 6HULRXV &ULPLQDO" &KDOOHQJLQJ WKH ,QWHUSUHWDWLRQ RI ³6HULRXV
1RQSROLWLFDO&ULPHV´LQ,169$JXLUUH$JXLUUH*(2,00,*5/-   ³)LUVWDSDUWLFXODUO\VHULRXV
FULPHLQWKHKRVWVWDWHLVGLVWLQFWIURPDVHULRXVQRQSROLWLFDOFULPHLQDQRWKHUFRXQWU\SULRUWRDUULYDOLQWKHKRVWVWDWH
6HFRQGQHLWKHUWKH3URWRFROQRUWKH+DQGERRNVXJJHVWVWKDWSDUWLFXODUO\VHULRXVFULPHVLQWKHKRVWVWDWHVEHDQDO\]HG
DFFRUGLQJ WR WKH SHUVHFXWLRQ IHDUHG XSRQ UHWXUQ $UWLFOH  RI WKH &RQYHQWLRQ VSHFLILFDOO\ UHOLHYHV VWDWHV RI WKHLU
REOLJDWLRQQRWWRUHWXUQDUHIXJHHWRDVLWXDWLRQZKHUHKHRUVKHZRXOGIDFHSHUVHFXWLRQLIWKDWUHIXJHHKDVFRPPLWWHG
DSDUWLFXODUO\VHULRXVFULPHLQWKHKRVWFRXQWU\WKDWZRXOGUHQGHUWKHUHIXJHHDGDQJHUWRWKHVWDWH VFRPPXQLW\7KH
+DQGERRNRQO\UHFRPPHQGVDEDODQFLQJWHVWZKHUHWKHUHIXJHHLVFRQVLGHUHGWRKDYHFRPPLWWHGDVHULRXVQRQSROLWLFDO
FULPHSULRUWRDUULYLQJLQWKHKRVWVWDWH´ 

)DWPD0DURXI$UWLFOH$3DUWLFXODUO\6HULRXV([FHSWLRQ7R7KH&DWHJRULFDO$SSURDFK%8/ 5(9
   ³7KHFXUUHQWWHVWZKLFKFRPELQHVDQH[DPLQDWLRQRIWKHHOHPHQWVZLWKDIDFWVSHFLILFLQTXLU\KDVOHG
WRDUELWUDU\DQGXQSUHGLFWDEOHGHFLVLRQVDERXWZKDWW\SHVRIRIIHQVHVDUH³SDUWLFXODUO\VHULRXV´ 

'DYLG1RUULV1RWH7RWDO>,W\@5HFDOO)LUP5HVHWWOHPHQW'HWHUPLQDWLRQV$IWHU,Q5H$***(2 ,00,*5
/-   ³7KHILUPUHVHWWOHPHQWEDULVSUHPLVHGXSRQDUHIXJHHQRORQJHUQHHGLQJLQWHUQDWLRQDOSURWHFWLRQ
EHFDXVH WKH UHIXJHH KDV UHVHWWOHG LQ DQRWKHU FRXQWU\ ZKHUH KH RU VKH HQMR\V WKH SURWHFWLRQ RI WKH FLWL]HQVWDWH
UHODWLRQVKLS7KH$**IUDPHZRUNLVFDSDEOHRIXSKROGLQJWKDWSULQFLSOH$GMXGLFDWRUVMXVWQHHGWRHQVXUHWKDWWKLV
FLWL]HQVWDWH UHODWLRQVKLS H[LVWV ILUVW EHFDXVH WKH FRQVHTXHQFHV RI HUURQHRXVO\ GHQ\LQJ DQ DV\OXP DSSOLFDQW DUH
JUDYH´ 

$V\OXP$EXVH,V,W2YHUZKHOPLQJ2XU%RUGHUV"+HDULQJ%HIRUHWKH&RPPRQWKH-XGLFLDU\WK&RQJ
  DW  VWDWHPHQW RI /RUL 6FLDODEED 'HSXW\ 'LUHFWRU 86 &LWL]HQVKLS DQG ,PPLJUDWLRQ 6HUYLFHV VHH
GLVFXVVLRQ RQ WKH QDWXUH RI WKH FUHGLEOH IHDU SURFHVV DQG WLPH DIIRUGHG WR DV\OXP RIILFHUV WR FRQGXFW VFUHHQLQJ
LQWHUYLHZV 
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 +HLJKWHQLQJWKH:LWKKROGLQJDQG&$7%XUGHQRI3URRI6WDQGDUGWR5HDVRQDEOH
3RVVLELOLW\LQWKH&UHGLEOH)HDU3URFHVV,V&RQWUDU\WRWKH,QWHQWRI&RQJUHVV
7KH SURSRVHG UXOH ZRXOG DOVR UDLVH WKH EXUGHQ RI SURRI LQ VFUHHQLQJ IRU VWDWXWRU\
ZLWKKROGLQJRIUHPRYDODQGWKHWRUWXUHUHODWHGVFUHHQLQJVWDQGDUGXQGHUWKH&$7UHJXODWLRQVIURP
³VLJQLILFDQW SRVVLELOLW\´ WR ³UHDVRQDEOH SRVVLELOLW\´ 7KH FXUUHQW UXOH UHTXLUHV WKDW WKH
³VLJQLILFDQWSRVVLELOLW\´VWDQGDUGEHXVHGIRUHYDOXDWLQJFODLPVIRUDV\OXPZLWKKROGLQJRIUHPRYDO
DQG &$7 SURWHFWLRQ &RQJUHVV LQLWLDOO\ VWDWHG WKDW WKH VFUHHQLQJ VWDQGDUG IRU WKH FUHGLEOH IHDU
SURFHVVEHORZLQRUGHUWRVFUHHQLQHOLJLEOHDV\OXPVHHNHUV

7KH1350GRHVQRWSURYLGHDQ\MXVWLILFDWLRQIRUUDLVLQJWKHVWDQGDUGIRUZLWKKROGLQJRI
UHPRYDODQG&$7SURWHFWLRQDGMXGLFDWLRQWR³UHDVRQDEOHSRVVLELOLW\´:KLOH,-VGRKDYHWRDVVHVV
WKHVHSURWHFWLRQDSSOLFDWLRQVDWDKLJKHUVWDQGDUGDWDIXOOKHDULQJDV\OXPRIILFHUVGRQRWKDYHWKH
UHVRXUFHVWRTXLFNO\MXPSIURPDSSO\LQJWKH³VLJQLILFDQWSRVVLELOLW\´VWDQGDUGWRWKH³UHDVRQDEOH
SRVVLELOLW\´ VWDQGDUG GXULQJ D VKRUWLQWHUYLHZ 1RQFLWL]HQVVHHNLQJ KXPDQLWDULDQSURWHFWLRQ DUH
PRUHOLNHO\WRREWDLQFRXQVHOLQLPPLJUDWLRQFRXUWZKHUHWKH\ZLOOKDYHDQRSSRUWXQLW\WRSUHVHQW
FRPSOHWHDSSOLFDWLRQVDQGHYLGHQFHLQDSSO\LQJIRUZLWKKROGLQJRIUHPRYDODQG&$7SURWHFWLRQ
WKDQGXULQJWKHLQLWLDOVFUHHQLQJSURFHVV,WLVFOHDUIURPUHYLHZLQJ&RQJUHVVLRQDOWHVWLPRQ\WKDW
&RQJUHVV¶V LQWHQW ZDV WKDW WKH ORZHU WKUHVKROG VKRXOG DSSO\ WR DOO IRUPV RI UHOLHI LQ WKH LQLWLDO
VFUHHQLQJFRQWH[W

 $V\OXP6HHNHUVDQG2WKHUV:KR3DVV,QLWLDO)HDU6FUHHQLQJV6KRXOG%H3ODFHG
LQ )XOO 5HPRYDO 3URFHHGLQJV QRW ³$V\OXP2QO\´ RU ³:LWKKROGLQJ2QO\´
3URFHHGLQJV
³$V\OXPRQO\´ SURFHHGLQJV KDYH EHHQ XVHG ZKHUH FUHZPHQ YLVD ZDLYHU HQWUDQWV DQG
VWRZDZD\V VHHN DV\OXP LQ WKH 8QLWHG 6WDWHV 8QGHU WKHVH OLPLWHG SURFHHGLQJV DV\OXP VHHNHUV
FDQQRW FKDOOHQJH WKHLU UHPRYDO RU VHHN RWKHU UHOLHI WKH\ DUH RQO\ DEOH WR DSSO\ IRU DV\OXP RU
ZLWKKROGLQJ:LWKLQWKHVHOLPLWHGVFRSHSURFHHGLQJVERWKSDUWLHVLQFOXGLQJ'+6DUHSURKLELWHG
IURPUDLVLQJ³DQ\RWKHULVVXHVLQFOXGLQJEXWQRWOLPLWHGWRLVVXHVRIDGPLVVLELOLW\GHSRUWDELOLW\
HOLJLELOLW\IRUZDLYHUVDQGHOLJLELOLW\IRUDQ\RWKHUIRUPRIUHOLHI´7KH1350GRHVQRWSURYLGH
DGHTXDWHMXVWLILFDWLRQIRUWKLVUXOHFKDQJH,WGRHVQRWLQFOXGHDQ\GDWDFRQFHUQLQJWKHQXPEHURI



3URSRVHGUXOHDW&)5 E &)5 E 
6FRWW5HPSHOO6\PSRVLXP6WDOHPDWH2Q,PPLJUDWLRQ5HIRUP&UHGLEOH)HDUV8QDFFRPSDQLHG0LQRUVDQGWKH
&DXVHVRIWKH6RXWKZHVWHUQ%RUGHU6XUJH&+$3 / 5(9 6SULQJ  ³7KHµVLJQLILFDQWSRVVLELOLW\¶
ODQJXDJH ZDV PHDQW WR VHUYH DV D FRPSURPLVH VWDQGDUG 7KH RULJLQDO +RXVH YHUVLRQ PDQGDWHG D µVXEVWDQWLDO
OLNHOLKRRG¶ WKDW WKH DOLHQ FRXOG HVWDEOLVK DV\OXP HOLJLELOLW\ ZKLOH WKH RULJLQDO 6HQDWH YHUVLRQ PHUHO\ UHTXLUHG WKH
DV\OXPRIILFHUWRGHWHUPLQHZKHWKHUWKHDV\OXPFODLPZDV³PDQLIHVWO\XQIRXQGHG´ 6HHDOVR&/,1,&DQG$,/$
8SGDWHG&UHGLEOH)HDU/HVVRQ3ODQV&RPSDULVRQ&KDUW 0D\ KWWSVZZZDLODRUJLQIRQHWXSGDWHGFUHGLEOH
IHDUOHVVRQSODQVFRPSDULVRQ

 6HH 75$& ,PPLJUDWLRQ 5HSUHVHQWDWLRQ 0DNHV )RXUWHHQ)ROG 'LIIHUHQFH LQ 2XWFRPH ,PPLJUDWLRQ &RXUW
³:RPHQZLWK&KLOGUHQ´&DVHV -XO KWWSVWUDFV\UHGXLPPLJUDWLRQUHSRUWV

(XQLFH/HH$UWLFOH5HJXODWLQJ7KH%RUGHU0'/5(9   ³)LUVWDQGPRVWFULWLFDOO\&RQJUHVV
VSHFLILHGDORZVFUHHQLQJWKUHVKROGIRUFUHGLEOHIHDU7KHVWDWXWHUHTXLUHVDQDSSOLFDQWDWWKLVVWDJHWRVKRZ RQO\D
µVLJQLILFDQWSRVVLELOLW\¶WKDWWKH\ZLOOSURYHWKHLUDV\OXPFODLPDWDIXOOKHDULQJ´ 



3URSRVHG&)5 F  L &)5 F  L 
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DV\OXPVHHNHUVZKRDUHSODFHGLQWRUHPRYDOSURFHHGLQJVXQGHU,1$DIWHUSDVVLQJDFUHGLEOH
IHDULQWHUYLHZQRUGRHVLWSURYLGHGDWDRQKRZPDQ\RIWKHVHSURFHHGLQJVUHVXOWLQWKHUHVSRQGHQW
DSSO\LQJIRURUEHLQJJUDQWHGVRPHIRUPRIUHOLHIRWKHUWKDQDV\OXPRUZLWKKROGLQJRIUHPRYDO
:LWKRXWLQFOXGLQJWKLVGDWDLWLVGLIILFXOWWRDVVHVVDQ\SXUSRUWHGUHDVRQWKH'HSDUWPHQWVPD\KDYH
IRUSURSRVLQJWKLVUXOHRWKHUWKDQWREHSXQLWLYHWRZDUGVDV\OXPVHHNHUV

7KLVSURSRVHGUXOHHIIHFWLYHO\GHVWUR\VGXHSURFHVVULJKWVRIDV\OXPVHHNHUV8QGHUWKH
SURSRVHG UXOH DV\OXP VHHNHUV ZRXOG QRW EH DOORZHG WR FRQWHVW UHPRYDELOLW\ ZKHUH WKHUH DUH
HJUHJLRXVGXHSURFHVVYLRODWLRQVZKHUHWKHUHDUHGHIHFWVLQWKHVHUYLFHDQGFRQWHQWRIWKH1RWLFH
WR $SSHDU RU ZKHQ WKH UHVSRQGHQW KDV D PHQWDO LPSDLUPHQW WKDW DIIHFWV FRPSHWHQF\
1RQFLWL]HQVFDQRQO\FRQWHVWUHPRYDELOLW\LQUHJXODU,1$SURFHHGLQJVEXWQRWLQWKHVHTXDVL
MXGLFLDODV\OXPDQGZLWKKROGLQJRQO\SURFHHGLQJV7KLVUHGXFWLRQRIULJKWVIRUQRQFLWL]HQVVXEMHFW
WRH[SHGLWHGUHPRYDOLVHVSHFLDOO\WURXEOLQJJLYHQWKDWWKHSUHVLGHQWKDVDQQRXQFHGDQLQWHQWLRQWR
H[SDQGH[SHGLWHGUHPRYDOWRWKHLQWHULRURIWKH8QLWHG6WDWHV:KLOHWKRVHZKRDUHDSSUHKHQGHG
DWWKHERUGHUPD\KDYHIHZHUWLHVWRWKH8QLWHG6WDWHVDQGWKHUHIRUHIHZHURSWLRQVWRVHHNRWKHU
IRUPVRIUHOLHILQLPPLJUDWLRQSURFHHGLQJVXQGHUWKHH[SDQGHGUXOHQRQFLWL]HQVZKRKDYHEHHQ
LQWKH8QLWHG6WDWHVIRUXSWRWZR\HDUVFRXOGEHVXEMHFWWRH[SHGLWHGUHPRYDODQGPD\EHPRUH
OLNHO\ WR KDYH RWKHU IRUPV RI UHOLHI WR SXUVXH VXFK DV IDPLO\EDVHG FDVHV 8 YLVDV RU 6SHFLDO
,PPLJUDQW-XYHQLOH6WDWXV

)XUWKHUWKHMXVWLILFDWLRQIRUWKLVUXOHFKDQJHLVIDXOW\DWEHVWDQGEDVHOHVVDWZRUVW7KH
1350VWDWHVWKDW&RQJUHVVLQWHQGHGIRUWKHH[SHGLWHGUHPRYDOSURFHVVTXLFNDQGWKDW³UHIHUULQJ
DOLHQV ZKR SDVV D FUHGLEOH IHDU IRU VHFWLRQ  SURFHHGLQJV UXQV FRXQWHU WR WKRVH OHJLVODWLYH
DLPV´)RUWKLVSURSRVLWLRQWKH1350FLWHVWRWKHGLFWDLQ0DWWHURI06ZKHUHWKH%,$
PHQWLRQV LQ SDVVLQJ WKDW HYLGHQFH LQ WKH &RQJUHVVLRQDO UHFRUG ³GRHV QRW FRPSHO WKH FXUUHQW
SROLF\´ 7KH &RQJUHVVLRQDO UHFRUG FLWHG DERYH EHOLHV WKLV DVVHUWLRQ 0RUHRYHU KDG &RQJUHVV
LQWHQGHGWRVWULSDV\OXPVHHNHUVRIWKHLUGXHSURFHVVULJKWVLWZRXOGKDYHH[SUHVVO\VDLGVRDVLW
ZKHQ &RQJUHVV FUHDWHG ³ZLWKKROGLQJRQO\ SURFHHGLQJV´ IRU WKRVH VXEMHFW WR UHLQVWDWHPHQW RI
UHPRYDO7KHIDFWWKDW&RQJUHVVFKRVHQRWWRGLUHFW'+6WRSODFHDV\OXPVHHNHUVLQWR³DV\OXP
RQO\´SURFHHGLQJVZKHQLWGLGFUHDWHVXFKDPDQGDWHIRUWKRVHRQO\HOLJLEOHIRUZLWKKROGLQJRI



 86 'HSDUWPHQW RI -XVWLFH ([HFXWLYH 2IILFH IRU ,PPLJUDWLRQ 5HYLHZ 6WDWLVWLFV <HDUERRN )LVFDO <HDU 
KWWSVZZZMXVWLFHJRYHRLUILOHGRZQORDG QHDUO\RQHWKLUGRIUHPRYDOFDVHVHQGHGLQWHUPLQDWLRQ
RIUHPRYDOSURFHHGLQJV VHHDOVR-HQQLIHU/HH.RK$UWLFOH5HWKLQNLQJ5HPRYDELOLW\)/$/5(9  

6HH:KLWH+RXVH([HFXWLYH2UGHU%RUGHU6HFXULW\DQG,PPLJUDWLRQ(QIRUFHPHQW,PSURYHPHQWV -DQ 
KWWSVZZZZKLWHKRXVHJRYSUHVLGHQWLDODFWLRQVH[HFXWLYHRUGHUERUGHUVHFXULW\LPPLJUDWLRQHQIRUFHPHQW
LPSURYHPHQWV

)HG5

,GDWIQ

86& D   6XSS,,  ,IWKH$WWRUQH\*HQHUDOILQGVWKDWDQDOLHQKDVUHHQWHUHGWKH8QLWHG6WDWHV
LOOHJDOO\ DIWHU KDYLQJ EHHQ UHPRYHG RU KDYLQJ GHSDUWHG YROXQWDULO\ XQGHU DQ RUGHU RI UHPRYDO WKH SULRU RUGHU RI
UHPRYDOLVUHLQVWDWHGDQGLVQRWVXEMHFWWREHLQJUHRSHQHGRUUHYLHZHGWKHDOLHQLVQRWHOLJLEOHDQGPD\QRWDSSO\
IRUDQ\UHOLHIXQGHUWKLVFKDSWHUDQGWKHDOLHQVKDOOEHUHPRYHGXQGHUWKHSULRURUGHUDWDQ\WLPHDIWHUWKHUHHQWU\ 
86& E     1RWZLWKVWDQGLQJSDUDJUDSKV  DQG  WKH$WWRUQH\*HQHUDOPD\QRWUHPRYHDQDOLHQ
WRDFRXQWU\LIWKH$WWRUQH\*HQHUDOGHFLGHVWKDWWKHDOLHQ VOLIHRUIUHHGRPZRXOGEHWKUHDWHQHGLQWKDWFRXQWU\EHFDXVH
RIWKHDOLHQ VUDFHUHOLJLRQQDWLRQDOLW\PHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXSRUSROLWLFDORSLQLRQ 6HHDOVR+LODU\
*DVWRQ:DOVK$UWLFOH)RUHYHU%DUUHG5HLQVWDWHG5HPRYDO2UGHUV$QG7KH5LJKW7R6HHN$V\OXP&$7+8/
5(9  




Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 294 of 965

UHPRYDO LQGLFDWHV &RQJUHVV¶V LQWHQW WKDW DV\OXP VHHNHUV EH SODFHG LQ IXOO ,1$   UHPRYDO
SURFHHGLQJV

 7KH3URSRVHG5XOH:RXOG5HTXLUH$V\OXP2IILFHUVWR7UHDWDQ$V\OXP6HHNHUV¶
6LOHQFHDVD5HDVRQWR'HQ\,-5HYLHZRI1HJDWLYH&UHGLEOH)HDU,QWHUYLHZV
2QH RI WKH EHGURFN SULQFLSOHV RI WKH FUHGLEOH IHDU SURFHVV LV IXOO UHYLHZ RI D QHJDWLYH
FUHGLEOHIHDUGHWHUPLQDWLRQE\DQLPPLJUDWLRQMXGJHWRLQVXUHIXOOGXHSURFHVV:KHQDQDV\OXP
RIILFHUJLYHVDQHJDWLYHFUHGLEOHIHDUGHWHUPLQDWLRQWRDQDSSOLFDQWWKHDV\OXPRIILFHUPXVWH[SODLQ
WKHGXHSURFHVVULJKWVDYDLODEOHWRWKHDV\OXPVHHNHU2QHRIWKHVHFRUHULJKWVLVWKDWWKHDSSOLFDQW
FDQVHHNUHYLHZZLWKWKHLPPLJUDWLRQMXGJH'XULQJWKLVH[SOLFDWLRQSURFHVVPDQ\DV\OXPVHHNHUV
GRQRWFRPSOHWHO\XQGHUVWDQGZKDWLVJRLQJRQPDQ\DUHVWLOOWLUHGDQGWUDXPDWL]HGIURPWKHLU
MRXUQH\V DQG VRPH KDYH EHHQ VHSDUDWHG IURP WKHLU FKLOGUHQ DQG IDPLOLHV E\ WKH 86
JRYHUQPHQW'XULQJWKLVWLPHPDQ\DV\OXPVHHNHUVPRVWO\XQUHSUHVHQWHGZLOOQRWXQGHUVWDQG
ZKDWLWPHDQVWRVHHN³,-UHYLHZ´DQGPDQ\ZLOOVLPSO\QRWDQVZHUWKHTXHVWLRQ7KDWLQGLFDWLRQ
KLVWRULFDOO\KDVPHDQWDV\OXPRIILFHUVPXVWUHTXHVWWKLVUHYLHZRQEHKDOIRIWKHDV\OXPVHHNHUV
7KHSURSRVHGUXOHZRXOGUHYHUVHH[LVWLQJSROLF\DQGIRUFHDV\OXPRIILFHUVWRPDUNWKDWWKHDV\OXP
DSSOLFDQWGRHVQRWZDQW³,-UHYLHZ´ZKHQWKHDV\OXPVHHNHUVDUHXQGHUVWDQGDEO\XQUHVSRQVLYH

$V ZLWK PDQ\ DVSHFWV RI WKH SURSRVHG UXOH WKH RQO\ MXVWLILFDWLRQ IRU WKLV FKDQJH LV WKH
'HSDUWPHQWV¶GHVLUHIRU³H[SHGLWLRXVUHVROXWLRQRIIHDUFODLPV´7KH1350GRHVQRWLQFOXGH
DQ\VWDWLVWLFVRQKRZPDQ\DV\OXPVHHNHUVVXFFHHGHGLQWKHLUFUHGLEOHIHDUFODLPVEHIRUHWKH,-
ZLWKRXWKDYLQJDUWLFXODWHGDGHVLUHIRU,-UHYLHZWRWKHDV\OXPRIILFHU1RUGRHVLWFRQWDLQDQ\GDWD
RQ KRZ PDQ\ RI WKHVH ,- UHYLHZV DUH ³H[SHGLWLRXVO\´ UHVROYH DIWHU WKH ,- H[SODLQV WKH DV\OXP
VHHNHU¶VULJKWVDQGWKHDV\OXPVHHNHUPD\FKRRVHWRQRWSXUVXH,-UHYLHZ

&/,1,& KDV JUDYH FRQFHUQV WKDW DV\OXP RIILFHUV ZLOO LQFUHDVH GHQLDOV RI FUHGLEOH IHDU
LQWHUYLHZVDQGERQDILGHDV\OXPVHHNHUVZLOOQHYHUUHFHLYHDGD\LQFRXUWQRWHYHQWRKDYHWKHLU
FUHGLEOH IHDU LQWHUYLHZ GHQLDO UHYLHZHG E\ DQ ,- 7KHVH FRQFHUQV DUH PDJQLILHG E\ WKH
DGPLQLVWUDWLRQ¶V GHFLVLRQ WR DOORZ &%3 RIILFHUV WR FRQGXFW FUHGLEOH IHDU LQWHUYLHZV UDWKHU WKDQ
IXOO\WUDLQHG86&,6DV\OXPRIILFHUV




6HH63/&)DPLO\6HSDUDWLRQ3ROLF\&RQWLQXHV7ZR<HDUV$IWHU7UXPS$GPLQLVWUDWLRQ&ODLPV,W(QGHG -XQH
 
KWWSVZZZVSOFHQWHURUJQHZVIDPLO\VHSDUDWLRQSROLF\FRQWLQXHVWZR\HDUVDIWHUWUXPS
DGPLQLVWUDWLRQFODLPVLWHQGHG

 135 :LWKRXW D /DZ\HU $V\OXP6HHNHUV 6WUXJJOH ZLWK &RQIXVLQJ /HJDO 3URFHVVHV )HE   
KWWSVZZZQSURUJZLWKRXWDODZ\HUDV\OXPVHHNHUVVWUXJJOHZLWKFRQIXVLQJOHJDO
SURFHVVHV

2QHRIWKHDXWKRUVRIWKLVFRPPHQWDQG&/,1,&HPSOR\HHZDVDQDV\OXPRIILFHUIRUILYH\HDUVDQGFRQGXFWHG
KXQGUHGVRIFUHGLEOHLQWHUYLHZV'XULQJWKHVHUYLFHRIDQHJDWLYHGHFLVLRQWRDQDSSOLFDQWPDQ\GLGQRWXQGHUVWDQG
WKH ³,- UHYLHZ´ SURFHVV VR LQ DQ DEXQGDQFH RI FDXWLRQ DQG UHVSHFW IRU GXH SURFHVV DV\OXP RIILFHUV ZHUH DOZD\V
LQVWUXFWHG WR UHTXHVW UHYLHZ RQ EHKDOI RI WKH DSSOLFDQW 0RVW FUHGLEOH IHDU DSSOLFDQWV GR XQGHUVWDQG WKH SURFHVV
HVSHFLDOO\WKH³,-UHYLHZ´SURFHVVKRZHYHUWKLVUXOHZLOOWXUQDZD\VRPHRIWKHPRVWYXOQHUDEOHDV\OXPVHHNHUVZKR
ZLOOQHYHUHYHQXQGHUVWDQGWKHSURFHVVWRZKLFKWKH\KDYHEHHQVXEMHFWHGRUZKDWULJKWVWKH\FRXOGKDYHH[HUFLVHGLQ
WKH8QLWHG6WDWHV

)HG5

6HH0ROO\2¶7RROH%RUGHU3DWURO$JHQWV5DWKHUWKDQ$V\OXP2IILFHUV,QWHUYLHZLQJ)DPLOLHVIRUµ&UHGLEOH)HDU¶
/26 $1*(/(6 7,0(6 6HS   KWWSVZZZODWLPHVFRPSROLWLFVVWRU\ERUGHUSDWUROLQWHUYLHZ
PLJUDQWIDPLOLHVFUHGLEOHIHDU
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,QFUHDWLQJWKHH[SHGLWHGUHPRYDOV\VWHP&RQJUHVVUHSHDWHGO\YRLFHGLWVFRQFHUQVDERXW
SURWHFWLQJWKHULJKWVRIDV\OXPVHHNHUV$V6HQDWRU3DWULFN/HDK\DSWO\VWDWHGLQGLVFXVVLQJWKH
FDVHRI)DX]L\D.DVLQJD

7KHELOOJLYHVYLUWXDOO\ILQDODXWKRULW\WRLPPLJUDWLRQRIILFHUVDWSRUWVRIHQWU\
WRWKLVFRXQWU\(DFKLVGLUHFWHGWRLQWHUYLHZSHRSOHVHHNLQJDV\OXPDQGH[FOXGH
WKHPLIKHILQGVWKDWWKH\GRQRWKDYHµDFUHGLEOHIHDURISHUVHFXWLRQ¶7KDWSKUDVH
LVXQNQRZQWRLQWHUQDWLRQDOODZ7KHRIILFHU¶VVXPPDU\GHFLVLRQLVVXEMHFWRQO\WR
µ,PPHGLDWHUHYLHZE\DVXSHUYLVRU\RIILFHDWWKHSRUW¶7KHELOOSURKLELWVIXUWKHU
DGPLQLVWUDWLYH UHYLHZ DQG LW VD\V µQR FRXUW VKDOO KDYH MXULVGLFWLRQ¶ WR UHYLHZ
VXPPDU\ GHQLDOV RI DV\OXP RU WR KHDU DQ\ FKDOOHQJH WR WKH QHZ SURFHVV 2XU
SUHVHQWV\VWHPIRUKDQGOLQJDV\OXPDSSOLFDWLRQVZRUNVHIILFLHQWO\VRWKHUHLVQR
DGPLQLVWUDWLYHQHHGIRUFKDQJH 6WULSSLQJDZD\WKHSURWHFWLRQRIWKHFRXUWVPD\
EHWKHPRVWDODUPLQJIHDWXUHRIWKHOHJLVODWLRQ

5HTXLULQJDQDV\OXPDSSOLFDQWWRDVNIRULPPLJUDWLRQUHYLHZRIDQHJDWLYHFUHGLEOHIHDU
GHFLVLRQZRXOGLQPDQ\FDVHVHIIHFWLYHO\EDUWKHPIURPUHFHLYLQJLQGHSHQGHQWUHYLHZ*LYLQJ
RQHDJHQF\XQIHWWHUHGSRZHUWR GHFLGHZKHWKHU DQDV\OXPVHHNHU HYHUKDVDGD\LQ FRXUWJRHV
DJDLQVWWKHLQWHQWRI&RQJUHVV5HYLHZE\DQLPPLJUDWLRQMXGJHLVFULWLFDOWRHQVXUHWKHGXH
SURFHVV ULJKWV RI DV\OXP VHHNHUV LQ FUHGLEOH IHDU FDVHV DQG SUHYHQWLQJ XQUHSUHVHQWHG DV\OXP
VHHNHUVWKHRSSRUWXQLW\WRUHTXHVWUHYLHZLVZURQJXQIDLUDQGDJDLQVWWKHLQWHQWRI&RQJUHVV

,9
&21&/86,21

8QWLOUHFHQWO\WKH8QLWHG6WDWHVZDVVHHQDURXQGWKHZRUOGDVDEHDFRQRIKRSHIRUWKRVH
IOHHLQJKDUP7KH8QLWHG6WDWHVKDGEHHQWKHZRUOGOHDGHULQUHVHWWOLQJUHIXJHHVXQWLOZKHQ
&DQDGDDFRXQWU\ZLWKMXVWSHUFHQWRIWKH86SRSXODWLRQVXUSDVVHGWKH8QLWHG6WDWHVLQ
RIIHULQJSURWHFWLRQWRWKHZRUOG¶VPRVWYXOQHUDEOH

$Q\RQHRIWKHSURSRVHGUXOHVRQLWVRZQZRXOGGUDPDWLFDOO\DOWHUWKHDV\OXPV\VWHPDQG
VHQGPDQ\UHIXJHHVWRKDUP¶VZD\7DNHQWRJHWKHUWKHSURSRVHGUXOHVDUHZRUVHWKDQWKHVXPRI
WKHLUSDUWVSHQDOL]LQJDV\OXPVHHNHUVIRUYLUWXDOO\HYHU\DFWLRQWKH\WDNHWRHVFDSHKDUP7KRVH
ZKRZDLWDWWKHERUGHUDVUHTXLUHGE\&%3XQGHULWVPHWHULQJSURJUDPZRXOGIDFHGHQLDOVIRU
EHLQJLQDFRXQWU\HQURXWHWRWKH8QLWHG6WDWHVIRUPRUHWKDQGD\V7KRVHZKRDUHDZDUHRI
WKLVUXOHDQGVHHNWRHQWHUXQODZIXOO\ZRXOGEHGHQLHGXQGHUWKHSURYLVLRQWKDWGHQLHVDV\OXPWR



&RQJ5HF6 GDLO\HG0D\  VWDWHPHQWRI6HQ/HDK\ 

6HH.DWKHULQH6KDWWXFN&RPPHQW3UHYHQWLQJ(UURQHRXV([SHGLWHG5HPRYDOV,PPLJUDWLRQ-XGJH5HYLHZ$QG
5HTXHVWV)RU5HFRQVLGHUDWLRQ2I1HJDWLYH&UHGLEOH)HDU'HWHUPLQDWLRQV:$6+/5(9  

75$&,PPLJUDWLRQ)LQGLQJVRI&UHGLEOH)HDU3OXPPHW$PLG:LGHO\'LVSDUDWH2XWFRPHVE\/RFDWLRQDQG-XGJH
-XQH KWWSVWUDFV\UHGXLPPLJUDWLRQUHSRUWV LPPLJUDWLRQMXGJHVILQGDFUHGLEOHIHDULQSHUFHQWRI
FDVHV 

 6HH :RUOGRPHWHU &RXQWULHV LQ WKH ZRUOG E\ SRSXODWLRQ   KWWSVZZZZRUOGRPHWHUVLQIRZRUOG
SRSXODWLRQSRSXODWLRQE\FRXQWU\

-\QQDK5DGIRUGDQG3KLOOLS&RQQRU3HZ5HVHDUFK&HQWHU&DQDGD1RZ/HDGVWKH:RUOGLQ5HIXJHH5HVHWWOHPHQW
6XUSDVVLQJ 7KH 86 -XQH    KWWSVZZZSHZUHVHDUFKRUJIDFWWDQNFDQDGDQRZOHDGVWKH
ZRUOGLQUHIXJHHUHVHWWOHPHQWVXUSDVVLQJWKHXV
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WKRVH ZKR HQWHU EHWZHHQ SRUWV RI HQWU\ 7KH OLVW JRHV RQ HQGOHVVO\ 7KH LQWHQW RI WKHVH
UHJXODWLRQV LV QRWWR ³FODULI\´ VWDQGDUGVRULQFUHDVH³HIILFLHQF\´LWLV WR FUXHOO\GHQ\ DV\OXPWR
ERQDILGHDV\OXPVHHNHUV

&/,1,&¶V%RDUGPHPEHU%LVKRS0DUN6HLW]UHFHQWO\SXEOLVKHGDQRSHGUHPLQGLQJXV

,QWKHDIWHUPDWKRI:RUOG:DU,,WKH8QLWHG6WDWHVFRPPLWWHGLWVHOIWRQHYHUDJDLQ
UHWXUQUHIXJHHVWRSODFHVRIGDQJHUDVLWGLGZKHQDERDWIXOORIUHIXJHHVZDVVHQW
EDFNWRWKHLUGHDWKVXQGHUWKH1D]LV:HDUHLQGDQJHURIIRUJHWWLQJWKHOHVVRQVRI
KLVWRU\

%XWIDLWKDQGKRSHWHOOXVWKDWWKHPDFKLQHU\RIGDUNQHVVZKLFKRXULPPLJUDWLRQ
HQIRUFHPHQWKDVEHFRPHLVQRWSHUPDQHQW)DLWKWHDFKHVXVWKDWWKHUHZLOOEHDGD\
ZKHQDOORIWKLVSDLQZLOOEHQRPRUHZKHQZDOOVRIKDWUHGFRPHWXPEOLQJGRZQ
DQGZKHQJUDFHWUDQVIRUPVWKHGDUNSUHVHQWLQWRVRPHWKLQJEHWWHU

7KLVGDUNQHVVLVRXUVWRXQGR

7KHVHUHJXODWLRQVZRXOGSOXQJHWKH8QLWHG6WDWHVLQWRPRUDOGDUNQHVV:LWKRXWVHHNLQJ
LQSXWIURP&RQJUHVVWKHDJHQFLHVZRXOGXQGRWKHDV\OXPSURWHFWLRQVJXDUDQWHHGXQGHUWKH,1$
DQGXQGHULQWHUQDWLRQDOODZ7KHDGPLQLVWUDWLRQKDVSXEOLVKHGWKHVHVZHHSLQJFKDQJHVLQWKHPLGVW
RIDSDQGHPLFWKDWKDVXSURRWHGWKHOLYHVRIPDQ\$PHULFDQVDQGPDGHLWPRUHGLIILFXOWWRZRUN
HIIHFWLYHO\\HWJLYHQDPHUHGD\VWRUHVSRQGWRVFRUHVRISDJHVRIGHQVHWHFKQLFDOUHJXODWRU\
FKDQJHV7KHVHFKDQJHVZRXOGPDNHLWQHDUO\LPSRVVLEOHIRUDV\OXPVHHNHUVWRHQWHUWKH8QLWHG
6WDWHV DV WKH\ DUH VXEMHFWHG WR KHLJKWHQHG VWDQGDUGV IRU FUHGLEOH IHDU DQG UHDVRQDEOH IHDU
LQWHUYLHZV ZRXOG SUHYHQW WKHP IURP KDYLQJ D OLYHOLKRRG LI WKH\ DUH SDUROHG RXW RI GHWHQWLRQ
ZRXOGUDGLFDOO\DOWHUHVWDEOLVKHGVXEVWDQWLYHGHILQLWLRQVRISURWHFWHGFKDUDFWHULVWLFVSHUVHFXWLRQ
DQG QH[XV DQG ZRXOG UHTXLUH DGMXGLFDWRUV WR GHQ\ YLUWXDOO\ DOO DV\OXP DSSOLFDWLRQV EDVHG RQ
GLVFUHWLRQ


,ISXEOLVKHGLQWKHLUFXUUHQWIRUPWKHVHSURSRVHGUHJXODWLRQVZRXOGHVVHQWLDOO\HQGDV\OXP
&/,1,&LPSORUHVWKH'HSDUWPHQWVWR³WRHQGWKHGDUNQHVV´DQGZLWKGUDZWKLVSURSRVHG






 ,Q LWV 2,* UHSRUW '+6 DGPLWV WKDW LWV RZQ SROLF\ RI PHWHULQJ KDV OLNHO\ OHG WR DQ LQFUHDVH LQ HQWULHV ZLWKRXW
LQVSHFWLRQ '+6 2,* )DPLO\ 6HSDUDWLRQ ,VVXHV VXSUD QRWH  DW  ³)RU LQVWDQFH ZKLOH WKH *RYHUQPHQW
HQFRXUDJHGDOODV\OXPVHHNHUVWRFRPHWRSRUWVRIHQWU\WRPDNHWKHLUDV\OXPFODLPV&%3PDQDJHGWKHIORZRISHRSOH
ZKRFRXOGHQWHUDWWKRVHSRUWVRIHQWU\WKURXJKPHWHULQJZKLFKPD\KDYHOHGWRDGGLWLRQDOLOOHJDOERUGHUFURVVLQJV´ 
6HHDOVRLGDW³7KHIDFWWKDWERWKDOLHQVDQGWKH%RUGHU3DWUROUHSRUWHGWKDW PHWHULQJOHDGVWRLQFUHDVHGLOOHJDO
ERUGHUFURVVLQJVVWURQJO\VXJJHVWVDUHODWLRQVKLSEHWZHHQWKHWZR´

0DUN-6HLW]7KH86&RPPLWPHQWWR$V\OXP6HHNHUV,V(URGLQJ$ZD\DPLG&29,''$//$61(:6-XO

KWWSVZZZGDOODVQHZVFRPRSLQLRQFRPPHQWDU\WKHXVFRPPLWPHQWWRDV\OXPVHHNHUVLV
HURGLQJDZD\
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UXOHPDNLQJLQLWVHQWLUHW\

7KDQN\RXIRU\RXUFRQVLGHUDWLRQRIWKHVHFRPPHQWV3OHDVHGRQRWKHVLWDWHWRFRQWDFW-LOO
0DULH%XVVH\'LUHFWRURI$GYRFDF\DWMEXVVH\#FOLQLFOHJDORUJZLWKDQ\TXHVWLRQVRUFRQFHUQV
DERXWRXUUHFRPPHQGDWLRQV

6LQFHUHO\


$QQD*DOODJKHU
([HFXWLYH'LUHFWRU
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EXHIBIT 6
DECLARATION OF NAOMI A. IGRA
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July 15, 2020
Submitted via https://www.regulations.gov
Lauren Alder Reid, Assistant Director
Office of Policy
Executive Office for Immigration Review
5107 Leesburg Pike, Suite 1800
Falls Church, VA 22041
RE: Comments in Opposition to the DHS/USCIS AND DOJ/EOIR Joint Notice of
Proposed Rulemaking (NPRM or “Proposed Rule”) entitled Procedures for Asylum and
Withholding of Removal; Credible Fear and Reasonable Fear Review; RIN 1615-AC42 /
1125-AA94 / EOIR Docket No. 18-0002 / A.G. Order No. 4714-2020

Dear Assistant Director Reid:
Dolores Street Community Services (“Dolores Street”) is submitting the following comments to
DHS/USCIS and DOJ/ EOIR in response and opposition to the above-referenced NPRM issued
by the Departments on June 15, 2020. Dolores Street strongly opposes the Proposed Rule
because it will prevent current and future asylum seekers from getting the protection they merit
and deserve under domestic and international law. All of the proposed changes contained in the
NPRM are ultra vires and would eviscerate asylum and the due process protections guaranteed in
the asylum process. As highlighted below, we are particularly concerned by the provisions
This NPRM is the most comprehensive, ultra vires, and inhumane assault on the right to asylum
yet seen, among a barrage of anti-asylum policies and regulations. We urge EOIR and DHS to
withdraw the Rule in its entirety and ensure that a full and fair asylum system is made accessible
to all those who seek refuge in the United States.
Dolores Street Community Services, established in 1982, is a 501(c)(3) non-profit organization
that serves low-income and unstably housed individuals in and around San Francisco, California.
Dolores Street provides free services and support in the areas of housing, tenants’ rights,
workers’ rights, and immigration/deportation defense. The organization’s first program, the
Dolores Housing Program, was established to provide basic services to refugees fleeing war
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and famine in Central America. Since 2008, our Deportation Defense and Legal Advocacy
Program has provided free legal representation to individuals facing deportation, many of whom
are seeking asylum.
In addition to full-scope representation, Dolores Street supports individuals who are navigating
the asylum process pro se. Particularly in recent years, the volume of asylum seekers has far
outpaced the availability of quality and affordable legal representation, and Dolores Street seeks
to fill that gap through a variety of programs. Through free community-based consults and
clinics, our team helps individuals assess the validity of their claims; prepare Forms I-589, and
prepare evidence for merits hearings. This year, in partnership with another legal services
organization, Dolores Street piloted a six-part course to train asylum seekers to prepare and
present their own claims in court, when no attorney is available to represent them.
Since 2008, our team has successfully represented hundreds of individuals and families pursuing
claims for asylum. Our clients are survivors of community and domestic violence; workplace
exploitation and human trafficking; and homelessness or housing instability. They have suffered
severe trauma that touches every aspect of their lives. The process of fleeing their home
countries and seeking asylum here compounds that trauma, but for those who are successful,
offers a modicum of stability that allows our clients to finally heal.
The U.S. asylum process is already fraught with gaps and loopholes that deprive many of the
protection they need and are guaranteed under international law. The proposed regulation would
gut this already limited relief, condemning bona fide asylum seekers to persecution and death in
their home countries. The regulation will have a disproportionate impact on the most vulnerable
immigrants: women, LGBTQI individuals, the mentally ill, and the poor. It will impact nearly all
of Dolores Street’s clients.
1) Frivolousness and Pretermission Provisions Will Deny Asylum Seekers Their Day in
Court
The Immigration and Nationality Act (INA) has long imposed grave consequences when an
Immigration Judge determines an asylum application is “frivolous”: not only is the instant
application automatically denied, the individual is rendered permanently ineligible for asylum
benefits. INA § 208(d)(6). A four-part test laid out by the Board of Immigration Appeals (BIA)
in 2007 requires that a finding of frivolity be entered only if: 1) the applicant has received notice
of the consequences of the finding; 2) the Judge has found the frivolity was knowing; 3) a
material element of the claim was deliberately fabricated; and 4) the applicant has been given a
sufficient opportunity to account for discrepancies or implausibilities in the claim. Matter of Y-L, 24 I&N Dec. 151 (BIA 2007).
The Proposed Rule would dramatically lower the bar for findings of frivolous applications,
subjecting a wide array of asylum seekers to summary denials, including if the adjudicator
simply determines the claim is without merit. The Proposed Rule would remove the existing
requirements that a fabrication be “deliberate” and “material” and would add a vague substitute
that may confound adjudicators and spur legal battles; encourage adjudicators to enter a finding
of frivolity for applications submitted “without regards to the merit” or “clearly foreclosed by
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applicable law;” and strike the requirement that asylum seekers be provided with the opportunity
to explain any discrepancy or inconsistency in their submissions or arguments.
In essence, the Proposed Rule overturns the safeguards provided by the Board in Matter of Y-Land adds vague, irrelevant and punitive grounds for frivolity findings, made all the more
dangerous by the complex and rapidly evolving nature of U.S. asylum law. The proposal will
inevitably result in findings of frivolity for asylum seekers regardless of the validity or
truthfulness of their claims, raising considerable concerns under the Due Process Clause.
The profound consequences of these new frivolity rules will be most damaging to pro se asylum
seekers, who often lack the language capacity, education, legal background, and access to
evidence to prepare complete asylum applications on their own. Asylum law is already highly
complex and often confounds even the most experienced attorneys; the obstacles faced by pro se
litigants are already nearly insurmountable. Through Dolores Street’s training program for pro
se asylum seekers, we regularly see that applicants--who are often deeply traumatized and have
little education or English-language ability--often do not understand the intricate requirements
for asylum and the subtleties of making out a viable claim. The NPRM would gravely penalize
pro se applicants who have a legitimate fear of return but may not meet the legal requirements
for asylum, or may not understand the nuances of the law sufficiently to demonstrate their
eligibility to the court. The bars to seeking relief that result from a frivolous finding are
disproportionate to the types of errors and misunderstandings that such a finding would penalize.
We are also deeply concerned at the effect of this lowered frivolity standard on applicants who
fall victim to Notario Fraud. It is well known that notarios, non-attorneys who purport to
represent litigants or prepare immigration applications for a fee, take advantage of vulnerable
asylum seekers by filing fraudulent applications containing false information, without the
applicant’s knowledge. Notario fraud is so pernicious and rampant that EOIR itself has a “Fraud
& Abuse Prevention Program” specifically designed to prevent and combat this abuse. See
https://www.justice.gov/eoir/fraud-and-abuse-prevention-program. Under the revised frivolity
standard, individuals who are victims of Notario Fraud could be penalized for filing a “frivolous”
application, since no knowledge or intent would be required.
Finally, this new standard would be particularly damaging to unaccompanied minors and other
child asylum seekers. Even more so than adult applicants, child asylum seekers face unique
challenges to communication, obtaining evidence, and articulating their claims in court. The
unique vulnerabilities of child asylum seekers have been widely recognized by the Departments,
circuit courts, and in international law. Under the proposed standard, a child who is so deeply
traumatized that she cannot tell her story would not only lose her case, but would be penalized
and prevented from ever seeking immigration relief in the future.
Pretermission is a limited procedure under asylum law wherein an Immigration Judge may
summarily deny an asylum claim before the asylum seeker has a chance to present the merits of
their claim in court. The Proposed Rule would vastly expand the circumstances under which
such summary pretermissions are permitted. Specifically, the Rule would allow an
Immigration Judge to pertermit an application for asylum, withholding of removal, or relief
under the Convention Against Torture (CAT) upon finding that the asylum seeker failed to
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establish a prima facie claim for relief based solely on what is alleged in the I-589 application
form itself, without hearing live testimony from the applicant or any witnesses. The applicant
would only be given ten-days’ notice prior to dismissal of their application—hardly enough time
to cure any defects and certainly not enough time for a full evidentiary asylum hearing.
Allowance of pretermission under the proposed rule is a direct attack on lawful policies that
allow unrepresented respondents to submit I-589s, Applications for Asylum, Withholding of
Removal, and Protection Under the Convention Against Torture, that are skeletal or not
completed. This is no reflection of the applicant’s credibility. There are not enough legal service
providers to meet the numbers of unrepresented respondents. The government should provide
more funding for legal services rather than implement these draconian regulations that punish
newly arrived asylum applicants who are trying to meet all of their legal obligations and also
trying to survive. Immigration Attorneys often serve as a door for applicants to secure additional
wraparound services such as job access, housing, and an access to education - all factors that
allow respondent’s to pursue the American Dream. Often, applicants are too traumatized to
initially assist their attorneys in full development of their claims. However, after securing valid
work authorization and housing, our attorneys have often witnessed a transformation in our
clients where they are able to re-enter the attorney-client relationship from a place of safety and
confidence, better resourced having had time to heal from the traumas they fled their home
countries to escape.
It takes months and countless hours to develop a thorough asylum case, particularly for
applicants who are severely traumatized and may never have told their story before. The effects
of trauma on our memory and functioning in the world are biological and well-documented-indeed, the agencies themselves have settled policies and practices designed to accommodate the
challenges that traumatized applicants face in recalling and presenting their stories (for example,
trauma-related exception to the one-year filing deadline for asylum; psychological trauma as a
basis to reopen an in absentia removal order; and recognition of psychological harm as a form of
“hardship” across many forms of relief). We regularly represent clients who are disclosing their
past harm for the first time in their legal meetings, and even then only after repeated interactions
that develop a sense of comfort and rapport. For example, victims of sexual violence are often
afraid or ashamed to disclose their experiences, and this critical information is often not revealed
until case preparations are well under way. Similarly, abused children whose cries for help were
ignored, disregarded, or punished in their countries of origin will often hide their experiences
fearing similar reprisals from counsel or their caregivers here in the U.S. Under the NPRM, all
of these applicants would be vulnerable to pretermission.
Further, implementation of pretermission would again greatly disadvantage respondents without
counsel. Ten days is a woefully inadequate window for unrepresented respondents to respond
within. There is no lawful precedent for such a short time frame for a reply. The only time period
where a party is made to respond under such a short time frame is in the context of a reply brief
in support of a motion; in that scenario, however, the litigant has already made her primary
arguments in the original motion and is anticipating a response. In contrast, if a pro se litigant is
notified that their application is incomplete, 10 days (more likely less, as such notice will
presumably be sent by mail, shortening the time even further) is woefully inadequate to gather
the evidence necessary to correct the alleged deficiency. No logic guides pro se litigants being
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held to such a rapid response time, and the agencies impose no such time frame in any other
context: for example, USCIS allows 90 days to respond to Requests for Evidence and 30 days for
Notices of Intent to Deny. For its part, EOIR allows all litigants to file supporting documents as
late as 15 days before a merits hearing; there is simply no logic to hold asylum seekers, in
particular unrepresented, to a unique, prejudicial, and obviously hostile standard.
In other words, the proposed rule would deprive many applicants of the opportunity to fully
supplement their I-589 application with evidence and live testimony through a typical asylum
hearing. Existing asylum law specifically recognizes that an asylum applicant will often face
insurmountable challenges in obtaining corroborating evidence. Many refugees are forced to
flee their home countries in a rush, with little or no time to gather evidence that might later be
necessary to prove their claims. Others may not be able to access such evidence in their home
countries, often because of the very status or situation that exposes them to persecution in the
first place. For these reasons, the law provides that an applicant can meet her burden through
credible testimony alone, and thus a hearing is required to provide an opportunity to present that
testimony. Under the NPRM, such applicants would face possible pretermission if an
immigration judge determines that their initial evidence is not sufficient to state a claim, even if
they could likely develop and obtain the evidence if given more time.
In one case, an attorney at Dolores Street represented an indigenous woman, Jane*, who was
brutally raped and beaten by her town’s mayor. She woke up in the hospital and immediately
fled with her oldest daughter, leaving her younger children behind--along with any proof of the
devastating harm she had suffered. Once in the U.S., Jane contacted family members to help her
obtain police reports and medical records, but the family was too afraid to take any action,
fearing retaliation from the mayor or his associates. As a result, Jane had no evidence other than
her own word. Fortunately, through her credible testimony, Jane was able to establish her
eligibility for asylum and was granted, allowing her and her daughter a measure of security and
safety for the first time in many years. Under the NPRM, however, her application may have
been pretermitted without an opportunity to tell her story.
The NPRM would also have devastating consequences for mentally ill applicants or applicants
with cognitive challenges. For example, Dolores Street currently represents a young girl, Sara*,
who was a victim of sex trafficking in her home country. Sara has filed her asylum application,
but due to severe cognitive deficits (which are exacerbated by the extreme trauma she suffered),
she struggles to tell her story in her own words. Instead, Dolores Street staff is working
diligently to obtain information and corroborating evidence from family members, both in the
U.S. and in her home country, to help explain to the court her reasons for seeking asylum. Under
the proposed rule, however, Sara’s application would likely be pretermitted, because she could
not provide this information in her initial filing.
The Departments argue that such an extension is permissible because current regulations require
hearings only to resolve factual issues in dispute and not for legally deficient applications.
However, the examples provided in the Proposed Rule itself demonstrate that the majority of
issues or questions facing an Immigration Judge assessing an I-589 application are inherently
mixed questions of fact and law that require credibility determinations and detailed fact finding
allowed only in a full asylum hearing. The lack of an opportunity to present live testimony and
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witnesses to address these mixed questions of law and fact raises significant due process
concerns and will almost certainly place the United States in violation of its obligations under
Article 31 of the Refugee Convention, which prohibits states from returning individuals to harm
on the basis of a protected ground.
Nearly every requirement for asylum involves mixed questions of law and fact that cannot be
properly assessed without a full hearing. For example, whether an applicant has suffered harm
rising to the level of persecution is a multi-part analysis that requires the IJ to consider the
applicant’s credibility--did she really suffer the harm she claims?; the severity of the harm--was
it sufficiently extreme? Were threats credible in the social context?; and whether the cumulative
effect of multiple harms was sufficiently grave. These questions cannot fairly be answered on
the papers alone, but require an in-person assessment of the applicant’s demeanor, her account of
how the harms were inflicted and perhaps the physical and psychological effect those harms have
had on her life.
Similarly, whether an applicant is subject to the one-year filing deadline,or qualifies for an
exception, is a mixed question that cannot be fairly adjudicated without testimony. For example,
it was undisputed that our client, Susana*, had been present in the U.S. for over a decade before
finally applying for asylum. She had survived domestic violence in two relationships in her
country of birth, and suffered from severe depression and PTSD for many years after her arrival
here. Whether she qualified for the “exceptional circumstances” exception to the filing deadline
required assessment of whether her past trauma had affected her so deeply that it prevented her
from filing her application. She won her case, but under the NPRM, this assessment likely never
would have happened.
The procedural changes suggested under the proposed rule are supposed to center “efficiency,”
but they curtail due process on the front end and leave the door open for Motions to Reopen,
Motions to Reconsider and Appeals that will only further confuse the court system, litigants, and
respondents alike.
2) Changes to the Definition of Particular Social Group Exclude Bona Fide Asylum Seekers
To qualify for asylum, an individual must demonstrate a well-founded fear of persecution on
account of “race, religion, nationality, membership in a particular social group, or political
opinion.” INA § 101(a)(42)(A). The BIA first defined the term “particular social group” (PSG)
in Matter of Acosta, 19 I&N Dec. 211 (BIA 1985), requiring an immutable characteristic. For
approximately two decades, Circuit Courts of Appeal and the BIA applied Acosta’s immutable
characteristics test to determine whether proposed social groups were cognizable for asylum
purposes.
In recent years, however, the PSG determination has become increasingly challenging for asylum
seekers as the BIA and Attorney General attempted to add two confusing and illogical additional
requirements, referred to as “social distinction” and “particularity.” See Matter of C-A-, 23 I. &
N. Dec. 951, 956–57 (BIA 2006); See Matter of S-E-G-, 24 I. & N. Dec. 579, 586 (BIA 2008);
Matter of E-A-G-, 24 I. & N. Dec. 591, 594–95 (BIA 2008).
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This NPRM proposes to codify the requirements of social distinction and particularity, citing
Brand X to assert that the new rules will supersede existing circuit court precedent. See n. 1 of
the NPRM (citing National Cable & Telecommunications Association v. Brand X Internet
Services, 545 U.S. 967, 982 (2005)). The social distinction and particularity requirements have
been incredibly harmful in their application, leaving applicants, attorneys, and judges alike
confused and resulting in the return to harm of countless asylum seekers. Specifically, these new
standards seek to disqualify women and LBGTQI people fleeing domestic- and gender-based
violence, and to read those fleeing gang-related violence entirely out of the refugee definition.
Codifying them here is particularly damaging because there is no need for further definition of
the PSG standard given the enduring strength of the Acosta test.
The Departments further propose a “nonexhaustive” list of characteristics that would
generally be insufficient to establish a PSG: past or present criminal activity or associations;
past or present terrorist activity or association; past or present persecutory activity or association;
presence in a country with generalized violence or a high crime rate; the attempted recruitment
of the applicant by criminal, terrorist, or persecutory groups; the targeting of the applicant for
criminal activity for financial gain based on perceptions of wealth or affluence; interpersonal
disputes of which governmental authorities were unaware or uninvolved; private criminal acts of
which governmental authorities were unaware or uninvolved; and status as an immigrant
returning from the United States.
The Departments’ proposed list of groups that are per se not PSGs unlawfully reads PSG out of
the statute and improperly conflates the asylum elements. The Departments cannot, by
regulation, issue blanket orders indicating whole classes of people are not eligible for asylum and
ordering the BIA and immigration judges not to exercise their discretion and judgment in a given
case. See United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 267 (1954).
First, the NPRM’s attempt to categorically exclude certain types of social groups flies in the face
of settled circuit-court precedent that asylum cases must be adjudicated on a case-by-case basis
and on the particular record evidence before the court. This is because whether a group
constitutes a “particular social group” depends largely on the society in question and the
prevailing culture and attitudes within that society. A group that is cognizable in one country
may not be so in another country, depending on the particular context and evidence in the record.
Moreover, the NPRM’s “nonexhaustive” list of ineligible PSGs risks adjudicators erroneously
placing claims with certain fact patterns or applicants with certain characteristics into one of the
“prohibited” categories, without regard for the particular circumstances of the case. For
example, a claim that may superficially resemble a “wealth-based” PSG may, upon deeper
investigation, actually constitute a political-opinion claim, but because of its appearance may be
disregarded by an adjudicator who has been told to exclude that particular category of applicants.
Finally, the asylum statute and regulations already categorically exclude certain applicants from
asylum eligibility, based on criminal history or dangerous affiliations. The proposed list of
claims that will “generally” not be sufficient would only create more confusion and duplication,
ultimately resulting in the judicial waste, extensive litigation, and frustration for asylum
adjudicators.
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The proposed list of “generally” ineligible characteristics would be devastating for many adult
applicants, but especially for children who have been forcibly recruited by criminal
organizations. For example, one of our clients, Samuel*, was a Salvadoran youth with cognitive
deficits who was forcibly recruited by a criminal gang. Samuel was vulnerable to recruitment
because of his intellectual disability, but he nevertheless tried to escape several times, seeking
protection in the evangelical church. Each time, the gang forced him to rejoin, and he suffered
worsening consequences after each attempted escape. Finally, when Samuel was just 16 years
old, the gang shot him when he refused to murder someone on their behalf. Samuel managed to
escape and come to the U.S. Samuel’s case was complex and unique, and required a nuanced
analysis of his eligibility in light of the existing bars to asylum. Under the proposed NPRM,
Samuel would almost certainly be barred from relief based on a blanket rule, and he would be
denied the detailed and case-sensitive analysis that should be guaranteed under the statute.
3) The Proposed Redefinition of “Political Opinion” is Retrogressive
The Rules propose to redefine “political opinion” as “an ideal or conviction in support of the
furtherance of a discrete cause related to political control of a state or a unit thereof.” To
students of this administration’s approach to asylum law and policy, it is clear that this
redefinition is a naked attempt to cripple the United States asylum system by shutting off asylum
access for women, survivors of gender-based harm, and victims of gang violence. The Proposed
Rule’s authors, however, clumsily argue that their reasoning is in fact rooted both in BIA
precedent and in United Nations High Commissioner for Refugees (UNHCR) guidance. The
Proposed Rule cites two sources for their justification, and incorrectly describes the significance
and findings of both.
The proposed new definition of political opinion is far more restrictive than the clear intent of the
statute and longstanding interpretations of that ground. The NPRM’s citation to Matter of S-P-,
21 I&N Dec. 486 (BIA 1986) is disingenuous; S-P- required that a political opinion be
“antithetical to [the views] of the government,” but did not take the additional, drastic step of
requiring that a political opinion be tied to “political or state control.” This additional
requirement would bar relief for many political opinions that are central to human and political
identity today.
For example, here in the U.S., abortion access is perhaps the most divisive political issue in our
society today. Politicians are not taken seriously unless they take a firm stand on the question;
legislators battle over the issue constantly and publicly; and protestors on both sides regularly
demonstrate on behalf of their position, engaging their constitutional right to free speech. Few
would argue that one’s position on abortion access is not a “political opinion,” and yet it would
not pass muster under the NPRM because it does not relate to “political or state control.”
Advocates for or against abortion access who are targeted in their home countries would be
barred from asylum.
Similarly, advocates for LGBTQI rights would also be barred under the NPRM, even after
fleeing countries where the government takes an explicit position against such rights. For
example, Dolores Street represents a transgender woman, Elizabeth*, who was active in an
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LGBTQI organization in her country which advocated for better LGBTQI healthcare and
protection from the government. The organization’s headquarters were burned down, and our
client suffered threats and physical harm because of her advocacy. Under the NPRM, her
activities would not qualify as a “political opinion” because they did not oppose a particular
political party or government official, and she would be barred from relief.
Going even further, the Departments propose that the definition of political opinion be explicitly
defined to almost categorically exclude those fleeing gang-related violence and other harms
by non-state actors. Toward this end, the Rule proposes that immigration adjudicators be
admonished against the favorable adjudication of asylum claims brought by those fleeing
persecution on account of a political opinion “defined solely by generalized disapproval of,
disagreement with, or opposition to criminal, terrorist, gang, guerilla, or other non-state
organizations….” These specific instructions clash directly with UNHCR guidance and
constitute a retrogressive view of political opinion. In today’s reality, non-state actors often have
significant control over neighborhoods, state actors are often unable or unwilling to intervene,
and the geopolitical landscape often renders distinctions between opposition to the state and
views regarding culture meaningless.
4) The Rule Cruelly Redefines Persecution to Exclude Many Serious Harms
The Proposed Rule attempts to restrict asylum eligibility by establishing, for the first time ever, a
regulatory definition of “persecution” that excludes fact-specific analysis. Under the new
definition, “persecution requires an intent to target a belief or characteristic, a severe level of
harm, and the infliction of a severe level of harm by the government of a country or by persons
or an organization the government was unable or unwilling to control.” The Proposed Rule
further defines persecution as needing to include “actions so severe that they constitute an
exigent threat,” but not including “generalized harm that arises out of civil, criminal or military
strife . . . intermittent harassment, including brief detentions; threats with no actual effort to carry
out the threats; or non-severe economic harm or property damage.” Finally, the Proposed Rule
asserts that “the existence of laws or government policies that are unenforced or infrequently
enforced do not, by themselves, constitute persecution, unless there is credible evidence that
those laws or policies have been or would be applied to an applicant personally.”
Asylum cases are inherently fact-specific and perhaps no part of an asylum claim is more
individualized than the specific way in which one person has been or may be harmed by another.
By establishing a strict, regulatory definition of persecution, the Proposed Rule significantly
undercuts the necessary flexibility of the current framework and will ultimately result in the
erroneous denial of protection to bona fide asylum seekers. The Proposed Rule provides no
rationale for such a significant departure from the current manner of interpreting this term.
The proposed redefinition of persecution will create duplication and confusion in the asylum
analysis; the definition appears to fold in other elements of the refugee definition, which will
inevitably confuse litigants and adjudicators and result in judicial waste. For example, to win
asylum, an applicant must establish that she was persecuted on account of a protected ground,
but the new definition would add that the persecution must also be with an “intent to target a
belief or characteristic.” It is unclear how these two requirements would differ or interact, but at
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a minimum they appear to raise the bar for persecution to requiring a kind of specific intent,
which is not required under the current framework.
Moreover, the proposed new definition would appear to undercut widespread, longstanding
precedent that adjudicators must consider the cumulative effect of harms when determining if
persecution has occurred. For example, an individual who suffers a single brief detention, or
who loses their job once, may not have suffered persecution, but the cumulative effect of
repeated detentions, threats, and economic harms over a prolonged period would likely meet the
current standard in most circuits. Baharona v. Holder, 588 F.3d 228, 232 (4th Cir. 2009);
Ngengwe v. Mukasey, 543 F.3d 1029, 1036 (8th Cir. 2008); Poradisova v. Gonzales, 420 F.3d
70, 79-80 (2d Cir. 2005); Korablina v. INS, 158 F.3d 1038, 1044 (9th Cir. 1998); Matter of O-Z& I-Z-, 22 I&N Dec. 23, 26 (BIA 1998). See also UNHCR, Handbook on Procedures and
Criteria for Determining Refugee Status Under the 1951 Convention and the 1967 Protocol
Relating to the Status of Refugees, ¶ 201 (Geneva 1992) (“The cumulative effect of the
applicant’s experience must be taken into account.”). Under the new standard, many asylum
seekers would be foreclosed from gaining asylum despite suffering lifetimes of persistent,
substantial harms.
The NPRM also purports to undermine years of settled precedent that threats can rise to the level
of persecution when accompanied by some evidence that the threat is serious and credible. See
Cedillos-Cedillos v. Barr, 2020 WL 3476981 *2 (4th Cir., June 26, 2020); Scarlett v. Barr, 957
F.3d 316, 328 (9th Cir. 2020); Juan Antonio v. Barr, 959 F.3d 778 (6th Cir. 2020); N.L.A. v.
Holder, 744 F.3d 425, 431 (7th Cir. 2014); Javed v. Holder, 715 F.3d 391, 395-96 (1st Cir.
2013); Chavarria v. Gonzalez, 446 F.3d 508, 518 (3d Cir. 2006); Coradov. Ashcroft, 384 F.3d
945 (8th Cir. 2004); Vatulev v. Ashcroft, 354 F.3d 1207 (10th Cir. 2003). This new obstacle
effectively means that if an asylum seeker is somehow able to escape her persecutors before
suffering potentially fatal harm, she will not qualify for protection because their threats were
never carried out. For example, a Dolores Street attorney represented two unaccompanied-minor
brothers, who had suffered repeated threats in their home country because gang members
believed they were collaborating with law enforcement. Fortunately, the brothers were able to
flee to the U.S. before these threats were acted upon, but months after their arrival, their parents
were brutally attacked, requiring hospitalization. The brothers were granted asylum, and are now
both enrolled in college in the U.S. Under the NPRM, however, these brothers would not have
qualified for asylum because they fled before suffering the physical harm that ultimately befell
their parents.
5) List of Claims that Preclude a Finding of “Nexus” are Nonsensical and Dangerous
In asylum law and adjudications, “nexus” refers to the requirement that an asylum applicant’s
persecution be on account of one or more protected grounds. Once again, the NPRM delivers on
the administration’s political goal of excluding as many applicants as possible from protection by
outlining a list of eight specific types of claims that categorically preclude a finding of nexus.
This list of disqualifying claims includes those based on: 1) personal animus or retribution;” 2)
“interpersonal animus;” 3) “generalized disapproval of, disagreement with, or opposition to
criminal, terrorist, gang, guerilla, or other non-state organizations absent expressive behavior in
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furtherance of a discrete cause against such organizations related to control of a state or
expressive behavior that is antithetical to the state or a legal unit of the state;” 4) “resistance to
recruitment or coercion by guerilla, criminal, gang, terrorist, or other non-state organizations”; 5)
“the targeting of the applicant for criminal activity for financial gain based on wealth or
affluence or perceptions of wealth or affluence;” 6) “criminal activity;” 7) “perceived, past or
present, gang affiliation;” and 8) “gender.”
As a threshold matter, the proffering of a list of categories that cannot support a finding of nexus
makes absolutely no sense, and conflates nexus with the definition of the protected grounds.
Nexus concerns whether a person is persecuted “on account of” their group—not the group itself.
By confusing nexus and PSGs with this list, the Departments’ analysis unravels and defies the
statutory definition that provides their mandate.
This proposed change in particular will have devastating effects for women and children who
have suffered domestic violence in countries where such violence is widely accepted or
condoned. Because this type of harm is perpetrated by a relative or intimate partner, it would be
characterized as “personal animus” or retribution and therefore barred from asylum. This is
clearly what the current administration intends--as demonstrated by the President and Attorney
Generals’ repeated public statements vilifying victims of domestic violence--but it is wholly
inconsistent with decades of precedent. Indeed, prior to the Attorney General’s decision in
Matter of A-B-, both EOIR and the Department of Homeland Security were in agreement that
certain victims of domestic violence qualified for asylum. This agreement was the result of
decades of advocacy, negotiation, and policymaking. The NPRM would, in a single sweep,
eliminate these years of inter-agency discussion in favor of a highly political rule.
The Departments further undermine the meaning of the nexus requirement by stating that
“machismo” and “pernicious cultural stereotypes have no place in the adjudication of
applications for asylum and statutory withholding of removal, regardless of the basis of the
claim.” This insidious provision, cloaked in progressive-sounding language, is actually a
dangerous restriction on asylum adjudicators’ ability to consider some of the most important
evidence in any asylum claim—the societal norms informing a persecutor’s intent. This proposal
is particularly concerning in light of the proposal to codify the “social distinction” requirement
for particular social group: prevailing social and cultural norms in the society in question, such
as attitudes regarding gender, sexuality, and race, are often the most critical evidence for
establishing that a particular group is recognized as distinct in that society.
For example, Dolores Street recently represented a gender nonbinary person, Alex*, who
suffered constant harassment, discrimination, and abuse throughout their life. Alex’s family
rejected them because of their gender identity, subjecting Alex to beatings, verbal abuse, and
even sexual abuse throughout Alex’s childhood. Outside the home, Alex faced similar abuse
from neighbors, classmates, and teachers, who called Alex names and refused to protect them out
of a pervasive disapproval for their nonbinary identity. Even Alex’s supposed friends, who
loved and supported Alex, felt unsafe speaking out or protecting Alex out of fear that they
themselves would be harmed. Anti-LGBTQI sentiment and prevailing cultural norms about
gender and sexuality are so deeply engrained in Alex’s society, that there was nowhere they
could turn to for support or protection. Leaving this critical evidence out of the record would
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have made it nearly impossible for Alex to establish that, as a gender nonbinary person, they
were a member of a socially distinct group in that society. Alex’s is just one of many clients that
Dolores Street has helped that would have been denied protection under the proposed NPRM.
6) Changes in Internal Relocation Provisions Place an Impossible Burden on Asylum
Seekers
Current regulations require that adjudicators determine whether “[t]he applicant could avoid
future persecution by relocating to another part of the applicant's country” and if so, whether
“under all the circumstances, it would be reasonable to expect the applicant to do so.” 8 CFR §
208.13(b)(1)(i)(B) and (b)(2)(ii). A finding that internal relocation could be reasonably expected
is fatal to an asylum claim, but current regulations presume that relocation is not reasonable if an
asylum seeker has experienced past persecution or where the government is the persecutor.
The proposed regulations would essentially convert the internal relocation rule into a nearly
universal bar to asylum for anyone fleeing non-state actors by presuming that relocation is
reasonable for those fleeing persecutors who are not state or state-sponsored. The NPRM also
excludes gangs, “rogue officials”, family members, and neighbors from the category of
government-sponsored persecutors and revises the list of factors for reasonableness
determinations. Disturbingly, the NPRM further modifies the current regulations by requiring
adjudicators to consider the asylum seeker’s ability to flee to the United States to seek asylum
when determining the asylum seeker’s ability to relocate within his or her home country.
These changes are confusing, inconsistent with binding precedent, and tailored to harm a large
category of asylum seekers. The internal relocation bar already serves as a challenging hurdle for
many applicants who struggle to find evidence to prove that they could not safely relocate
elsewhere in their country, even as they know it to be true. Expanding the bar places a cruel
burden on asylum applicants to prove more than they could reasonably be expected to prove with
regard to a hypothetical relocation.
The NPRM will place asylum seekers in the untenable position of having to essentially prove a
negative, which completely ignores the realities of many of our clients’ lives in their home
countries. This rule would be particularly devastating for unaccompanied minors and other child
asylum seekers. If a 13-year-old child manages to escape his home country and seek asylum in
the U.S., how can he be expected to demonstrate that he could not relocate to any other part of
his country? Prior to fleeing, many such children have never even left their hometown, let alone
attempted to live or survive in another city or town. Many children--particularly those who
cannot obtain counsel--will lack the tools and awareness to articulate why they could not relocate
safely within their country under this new standard.
Moreover, the suggestion that “ability to flee” is relevant to one’s ability to relocate is ludicrous;
it discounts completely the many financial, cultural, social, and political factors that would make
it impossible for, for example, a single woman or a member of a racial minority to live safely in
their home country. Asking adjudicators to consider this fact when determining the
reasonableness of relocation sends a not-so-subtle message that effectively all asylum applicants
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should be denied protection. While this may be the agencies’ intended result, it is not supported
by the statute.
7) NPRM Uses “Discretion” to Add Countless New De Facto Bars to Asylum
The INA provides that asylum is a discretionary benefit. Under both domestic and international
law, however, it is well-established that a negative discretionary factor must be significantly
egregious to result in a denial of asylum for an asylum seeker who has met the refugee definition.
In Matter of Pula, 19 I&N Dec. 467 (BIA 1987), the BIA emphasized that the discretionary
determination in an asylum case requires an examination of “the totality of the circumstances,”
both positive and negative; the BIA held that within this “totality of the circumstances” analysis,
“the danger of persecution should generally outweigh all but the most egregious of adverse
factors.”
The Proposed Rule, however, seeks to subvert entirely this precedent by creating two lists of
discretionary factors, the first of which are presumptively “significantly adverse” to an exercise
of discretion and the second of which preclude entirely a grant of asylum. As a preliminary
matter, the framing of these factors as presumptively significantly adverse makes them de facto
bars to asylum, taking away what little remains of IJs’ discretion to grant or deny asylum. Under
the auspices of the Department of Justice, EOIR is already a highly politicized judiciary, the fact
of which has been particularly stark during the present administration. The NPRM would strip
IJs of the jurisdiction to review asylum cases holistically, an approach that was specifically
contemplated by Congress, codified in existing regulations, and supported by well settled case
precedent.
The Proposed Rule first lists three factors that, if present, adjudicators are required to consider as
“significantly adverse” for purposes of the discretionary determination: 1) unauthorized entry or
attempted unauthorized entry, unless “made in immediate flight from persecution or torture in a
contiguous country”; 2) failure to seek asylum in a country through which the applicant transited,
and 3) the use of fraudulent documents to enter the United States, unless the person arrived in the
United States without transiting through another country. This three-factor test quite simply sets
asylum seekers up to be denied protection and deported back to harm because they were able to
successfully navigate an escape route from persecution to the United States. It flips Matter of
Pula on its head and contravenes Article 33 of the Refugee Convention, which prohibits states
from penalizing asylum seekers for their manner of entry.
The first and third of these factors penalize asylum seekers who enter the U.S. either without
inspection or with fraudulent documents, failing to recognize that these manners of entry are
often the only options for many asylum seekers. For example, Dolores Street has seen countless
examples of asylum seekers from non-contiguous countries who had no choice but to flee their
home countries using fake identity or travel documents. For example, women fleeing certain
countries may not be able to obtain a passport or purchase a plane ticket without their father’s or
husband’s consent. But if seeking her father’s consent would place the woman in greater danger,
she may have no choice but to obtain fake documents in order to circumvent this consent
requirement. Under the proposed NPRM, this erroneous requirement would have the perverse
effect of condemning her to continued persecution.
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Separately but equally disturbing, the U.S.’s own recently enacted policies of forcing asylum
seekers to remain in Mexico leave many applicants with no choice but to enter unlawfully. By
now it is well known that makeshift refugee camps along the Mexico-U.S. border are hotbeds for
crime, sexual violence, exploitation and trafficking, not to mention illness and lack of sanitation.
Under the MPP and metering policies, asylum seekers--including pregnant women, children, and
the elderly--are being forced to wait in Mexico for months. The Mexican government is illequipped and unmotivated to improve conditions or safety in these camps. These inhumane
policies have forced many asylum seekers to attempt to cross between ports of entry because
they were denied the opportunity to present their claim through “regular” admission procedures.
This proposal in the NPRM is a particularly transparent attempt to erase asylum completely by
cutting off all access points.
As egregious as the first list is, the NPRM goes on to even more audaciously propose a list of ten
factors that entirely preclude the adjudicator from favorably exercising asylum. These de facto
bars would eliminate access to asylum for asylum seekers who: 1) spent more than 14 days in
any one country immediately prior to her arrival in the United States or en route to the United
States; 2) transited through more than one country en route to the United States; 3) would
otherwise be subject to one of the criminal conviction-based asylum bars at 8 C.F.R. § 208.13(c)
but for the reversal, vacatur, expungement, or modification of the conviction or sentence; 4)
accrued more than one year of unlawful presence prior to applying for asylum; 5) failed to timely
file or request an extension of the time to file any required income tax returns, 6) failed to satisfy
any outstanding tax obligations, or has failed to report income that would result in a tax liability;
7) has had two or more asylum applications denied for any reason; 8) has withdrawn a prior
asylum application with prejudice or been found to have abandoned a prior asylum application;
9) failed to attend an asylum interview, with limited exceptions; or 10) did not file a motion to
reopen of a final order of removal based on changed country conditions within one year of those
changes.
These additional discretionary factors are completely invented, contravene very explicit binding
precedent and statutory language, and would create unimaginable confusion and judicial waste in
the courts. For example, the proposed bar (3) above, which would penalize certain vacated
criminal convictions, is directly inconsistent with the definition of “conviction” under INA
section 101(a)(48)(A). Moreover, this bar would contravene Matter of Pickering, 23 I&N Dec.
621 (BIA 2003), which the Attorney General himself most recently upheld in 2019. See Matter
of Thomas & Thompson, 27 I&N Dec. 674 (AG 2019). There is no rational explanation for
disregarding vacaturs and modifications in the context of asylum where they are explicitly
recognized and upheld in all other aspects of immigration law.
The proposed bars (1) and (2) above, which would penalize transitory presence in third countries
prior to entry, will do nothing more than create confusion with the already mind-boggling firmresettlement bar. A similar regulation, 84 Fed. Reg. 33,829 (July 16, 2019), codified at 8 C.F.R.
§ 208.13(c)(4), was recently enjoined by the Ninth Circuit Court of Appeals in East Bay
Sanctuary Covenant v. Barr, No. 19-16-16487 (July 6, 2020). This ruling shows that this type of
bar is plainly contrary to the statute.
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Moreover, the real-life consequences for asylum applicants of this back-door transit ban are
significant and devastating. For example, a Dolores Street attorney represented a woman,
Sofia*, who traveled from Guatemala through Mexico before arriving in the U.S. She was
pregnant in transit, and she became unable to travel and actually gave birth in Mexico before
arriving in the U.S. As a result of having to give birth and recover en route, Sofia was in Mexico
for longer than two weeks; under the NPRM she would have been barred from obtaining asylum.
Even if Sofia could win withholding of removal--she was granted asylum--under the NPRM, she
would have been precluded from petitioning for her other minor children, whom she had left
behind in Guatemala when she fled. Sofia is just one of many, many of our clients for whom
these factors would have devastating family consequences.
8) Changes to Standards for Protection Under the Convention Against Torture (CAT) Will
Return Survivors to Further Torture
Protection known as withholding or deferral of removal under the Convention Against Torture
(CAT) provides critical protections for individuals who face torture in their country of origin and
would be otherwise barred from asylum protections. The Proposed Rule proposes modifying the
standard for protection under CAT to limit the accountability of foreign governments as to the
torturous conduct inflicted either at the hand of government actors directly or by private
individuals, acting with the government’s acquiescence.
Specifically, the Rule seeks to eliminate accountability for torture inflicted by “rogue”
government actors and curtail accountability for torture inflicted by private actors. Under the
Proposed Rule, pain or suffering inflicted by, or at the instigation of or with the consent or
acquiescence of, a public official is not torture unless it is done while the official is acting in his
or her official capacity (i.e. under “color of law”). Additionally, the Rule provides that only a
government actor who is acting “under color of law” can acquiesce in torturous conduct by
private actors.
The definition of “acquiescence” currently requires a finding of actual knowledge or willful
blindness; the Proposed Rule redefines “willful blindness” to require that the official be “aware
of a high probability of activity constituting torture and deliberately avoided learning the truth.”
A reckless or negligent disregard for the truth is not enough.
The standard for CAT protection is already very difficult to meet; imposing a “willful blindness”
requirement fails to acknowledge the reality on the ground in many countries, and would
effectively prevent most victims of torture from obtaining protection in the U.S., in violation of
our obligations under international law. Importantly, nearly every circuit to address the concept
of “willful blindness” in the CAT context has settled on an approach that is more permissive than
the one in this Proposed Rule. See Zheng v. Ashcroft, 332 F.3d 1186, 1197 (9th Cir. 2003);
Khouzam v. Ashcroft, 361 F.3d 161, 170-71 (2d Cir. 2004); Mouawad v. Gonzales, 485 F.3d 405,
413 (8th Cir. 2007); Amir v. Gonzales, 467 F.3d 921, 927 (6th Cir. 2006); Silva-Rengifo v.
Attorney General, 473 F.3d 58, 69 (3d Cir. 2007); Hakim v. Holder, 628 F.3d 151, 157 (5th Cir.
2010).
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In today’s world, most countries technically have laws on the books that prohibit torture, and yet
torturous practices go unchecked due to corruption, powerful organized crime, and lack of
resources, infrastructure, and transparency in government. For example, many of our clients
come from rural areas where gangs and vigilante groups practice torture as a means of
controlling, intimidating, or even eliminating communities altogether. Institutional and historical
racism and misogyny are just two of the many factors that may allow torture to take place with
impunity, even where local officials may not be specifically “aware of a high probability of”
torture. The NPRM would completely ignore these realities that exist in many countries, and
would deeply undermine the U.S.’s compliance with its long-settled international obligations.
This will disproportionately impact applicants for CAT who are fleeing violence based on their
gender or sexual orientation. It is not unusual for local law enforcement to turn away in cases
where it is known that a person is being tortured. For example, one DSCS client, Fabianna*,
suffered “corrective rapes” for years at the hands of her drug lord cousin on account of her
sexual orientation. It is clear under the circuit case laws that rape rises to the level of torture.
Nonetheless, the local police in Fabianna’s home country chose to look the other way, casually
referring to Fabianna as his cousin’s “bitch,” because of the pernicious homophobia within the
community. Under the NPRM, Fabianna may not have met the unreasonably high standard
because the police may not have had actual awareness of the high likelihood that Fabianna was
being tortured.
9) Weakened Confidentiality Protections Undermine the Integrity of the Asylum System
The Proposed Rule includes changes to expressly allow the disclosure of information in an
asylum application “as part of a federal or state investigation, proceeding, or prosecution; as a
defense to any legal action relating to the asylum seeker’s immigration or custody status; an
adjudication of the application itself or an adjudication of any other application or proceeding
arising under the immigration laws; pursuant to any state or federal mandatory reporting
requirement; and to deter, prevent, or ameliorate the effects of child abuse.” Without any valid
justification, the Rule proposes changes that would allow the government to use a person’s fearbased claim against them, in ways that could prevent them from obtaining other benefits or
concessions, and hinder them from seeking asylum due to fear of reprisal.
When we begin to prepare an asylum case with clients, inevitably the client always asks us,
“Who will find out what is in my application?” This question is borne out of a deep and very
reasonable fear that seeking asylum could expose one to even further harm if confidence is not
maintained. Our clients fear that their claims could be exposed, either intentionally or
inadvertently, to violent intimate partners, gang members, local government officials or police
officers in their home countries, or others who could use the information to locate or harm them.
Many of our clients have been explicitly threatened that if they ever report what has happened to
them, they will be tortured or killed. Under existing law, we can at least offer our clients the
small comfort that the U.S. government will maintain their confidentiality and protect them
against disclosure, even if they are not ultimately granted protection. The NPRM would shatter
this confidence and deter many bona fide applicants from seeking protection.
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For example, Dolores Street attorneys represent survivors of sexual violence who have never
shared their experiences with spouses or other family out of fear, shame, and deep-rooted
cultural stigmatization. For example, a client, Susana*, an indigenous Mayan from Guatemala,
was brutally raped by non-indigenous men who called her racial slurs and threatened to kill her if
she ever disclosed the rape. Before retaining counsel, Susana never told anyone about the rape-including her husband or extended family--out of fear that her rapists would kill her, or that her
family would reject her. With the assurance that her asylum application would remain
confidential, Susana was able to tell her story in court and was granted protection for herself and
her two small children. Had Susana not had this assurance, however, she may not have felt safe
enough to tell her story, which could have put her and her two children at serious risk.
10) Changes in Expedited Removal Undermine the Purpose of Threshold Fear Screenings
Credible Fear Interviews (CFI) are preliminary screenings for individuals subject to expedited
removal proceedings at or near the border. Those who pass can proceed with their claim to
asylum. However, the Trump administration has proposed to expand “expedited removal” away
from the borders, allowing immigration agents to pick up any person anywhere in the country
and deport them without judicial review unless the person can convince the immigration agent
that they are a citizen, or that they have some lawful status in the United States. Although this
expansion was enjoined by a federal judge in September 2019, last month, a federal court of
appeals lifted the injunction, setting the stage for draconian implementation nationwide.
While the administration seeks to dramatically expand the use of expedited removal proceedings,
the Proposed Rule restricts even further the rights of those facing these proceedings. Under
the current system, anyone subject to expedited removal must prove that they have a “credible
fear” of persecution in their country of origin; those who make that showing to an asylum officer
get referred to an immigration judge for “full” removal proceedings. In these full removal
proceedings, the applicant can apply for any relevant form of relief from removal—including, for
example, adjustment of status (a green card) if the applicant is married to a U.S. citizen and
otherwise eligible. The Proposed Rule would dramatically change this process by pigeon-holing
those who pass their CFIs into “asylum-and-withholding-only proceedings,” where they would
be prohibited from seeking any form of relief other than asylum, withholding of removal, and
protection under the Convention Against Torture (CAT).
This dramatic limitation on asylum seekers’ day in court would restrict access to many of the
avenues of relief currently available under the INA, in violation of congressional intent. U.S.
immigration laws should be implemented in a manner that makes relief as accessible as possible
to those who are eligible, yet the Proposed Rule operates in exactly the opposite manner,
unnecessarily excluding those who meet the statutory guidelines for relief.
First, the NPRM violates clear congressional intent and the plain text of the statute. The text of
INA § 240 allows respondents who pass the credible-fear stage to seek any form of relief for
which they are eligible; there are no limitations placed on any individuals who find themselves in
Section 240 proceedings. Other sections of the Act, however, limit the relief that certain,
specific types of individuals can access before an immigration judge: individuals subject to a
reinstated removal order can seek only withholding of removal or CAT relief (INA § 241(a)(5));
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and individuals admitted under the visa waiver program can seek only asylum (INA § 217(b). If
Congress intended to limit the availability of relief to asylum seekers who have passed the CFI, it
would have expressly included such a limitation in the Act, as it did for individuals with prior
removals or who arrived under the VWP. Absent such congressional intent, however, the NPRM
is ultra vires and nothing more than a clear attempt to streamline the deportation of bona fide
asylum seekers.
Moreover, the NPRM would bar asylum seekers from other forms of relief for which they may
become eligible during their proceedings, not only prejudicing those applicants but the
community at large. For example, the U visa is designed to protect immigrant victims of crime
in the U.S., but it serves an equally important public-safety goal by encouraging victims of crime
to report to and cooperate police. Similarly, the T visa is designed not only to protect victims of
trafficking, but to help law enforcement identify and shut down trafficking operations in this
country. Asylum seekers in particular are often vulnerable to crime and human trafficking, due
to poverty, unfamiliarity with their new communities, and mental health issues stemming from
past trauma. Preventing them from seeking alternative forms of relief simply because they first
arrived here seeking asylum would be devastating not only for the applicants themselves but for
their families and communities as well.
For example, Dolores Street currently represents a young mother, Ana*, who fled her home
country after suffering years of domestic violence there. In the U.S., Ana became a victim of
human trafficking, being forced to work as a housecleaner under threat of harm or deportation
for many months. With Dolores Street’s help, Ana has been able to pursue a T visa and help
bring her trafficker to justice. Under the NPRM, however, she would be barred from doing so.
Our staff has represented countless individuals in similar situations; if these clients were not able
to seek U and T status after passing the CFI stage, the consequences for them, their families, and
their larger community would be devastating.
The Proposed Rule would further heighten the already difficult burden of proof required of
asylum seekers at the CFI stage and also empower asylum officers to deny applicants at the CFI
stage if an officer believes one of the complex bars to asylum may apply. Specifically, the Rule
is designed to limit most people to lesser forms of protection like withholding of removal, which
require applicants to demonstrate a “clear probability” of persecution or torture. The Rule adds
insult to injury by requiring asylum seekers to show they are likely to meet this higher burden in
a screening interview that would occur within hours or days of entry to the United States and
generally without access to counsel. Taken together, these restrictions render the CFI process a
gauntlet that will be unnavigable for even those with the strongest asylum claims. Such
machinations contravene the purpose of CFIs, which are threshold screenings intended to
preserve the ability of arriving asylum seekers to develop and present their claims to a judge.
Already, the vast majority of asylum seekers are detained and unrepresented when they undergo
their CFIs. Many of our clients report that, at the time of their CFI, they are suffering from
illness, malnutrition, or fatigue as a result of their journey; and they are traumatized from both
the harm they suffered in their home country and on their journey to the U.S., including rape,
kidnapping, and trafficking. We have clients who were far along in pregnancy at the time of
their interviews, or who had just recently been separated from their family. We have clients who
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were interviewed in a language they do not fully understand because no interpreter is available to
translate into their rare indigenous dialect. We have transgender and gay clients who are
interviewed in detention centers, where they are afraid to reveal their sexuality or gender identity
where other detainees may overhear. Others of our clients often receive misinformation en route
to the U.S., so that they fear they cannot tell their whole story when interviewed at the border.
All of these are very real and serious obstacles that already exist at the CFI stage; the NPRM
would make these even more insurmountable. Also, because there is no right to counsel at the
CFI stage, most applicants will be forced to shoulder this higher burden alone, making it even
less likely that they will be able to meet the heightened standard.
The Departments’ proposed changes to the expedited removal process would also have the
consequence of eliminating entirely the ability of asylum seekers to seek release from detention
on bond during their court proceedings. Asylum-seekers who are forced to pursue relief in
detention face substantial obstacles to preparing their cases. Most ICE detention centers are
located in rural areas where access to legal counsel is extremely limited. Detainees have little or
no access to law libraries where they can gather country conditions evidence or learn the law,
and are often unable to communicate with family abroad who could gather critical evidence for
their cases. These obstacles often prevent them from adequately presenting their cases, resulting
in asylum denials despite bona fide bases for relief.
For example, Dolores Street represented Alicia*, a Muslim woman from Togo who was brutally
tortured and threatened by her father when she rejected a forced marriage and attempted to enter
a mixed-religion marriage. When Alicia arrived in the U.S., she was detained throughout her
proceedings and was denied asylum. When our office took on appellate representation, we
discovered that Alicia had been denied certain important procedural protections because she had
been in detention. Alicia was detained in an ICE facility in rural California, and she never had a
chance to consult with an attorney before her hearing. Without legal advice, Alicia did not
realize that she had a right to testify in her native Togolese language, so instead she testified in
French, which she does not speak fluently. Alicia also did not realize that critical aspects of her
case were even relevant to her claim, so she did not explain to the IJ all of her reasons for fleeing
Togo. With our office’s help, Alicia successfully reopened her case and was provided a second
merits hearing at which she presented her full case. Being detained during her initial
proceedings was highly prejudicial to Alicia’s case, and created substantial judicial waste.
Detaining all asylum seekers without the possibility of release will not only prevent applicants
from presenting their cases fairly, but will waste massive government resources.
Conclusion
For all of these reasons, Dolores Street Community Services strongly opposes the proposed rule
because it violates the existing statutory framework and mandate of the Departments to protect
and provide fair process to asylum seekers. The rule will effectively gut asylum, stripping
protections primarily from communities of color, low-income asylum seekers, women, and
children. While this may be the Departments’ desired result for political reasons, it flies in the
face of international and U.S. refugee law and should not be enacted. The Departments should
immediately rescind the NPRM.
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Thank you for considering these comments in response and opposition to this NPRM, and please
contact our team to provide any additional information you might need. We look forward to
your response.
/s/ Kate Mahoney
Kate Mahoney
Litigation Director
On behalf of
Dolores Street Community Services
938 Valencia Street
San Francisco, CA 94110
kate@dscs.org
(415) 282-6209 x123
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EXHIBIT 7
DECLARATION OF NAOMI A. IGRA
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July 15, 2020
Submitted via www.regulations.gov
Lauren Alder Reid, Assistant Director
Office of Policy, Executive Office for Immigration Review
5107 Leesburg Pike, suite 2616
Falls Church, VA 22041
Re:

85 FR 36264; EOIR Docket No. 18-0002, A.G. Order No. 4714-2020; RIN
1125-AA94, Comments in Response to Joint Notice of Proposed Rulemaking:
Procedures for Asylum and Withholding of Removal; Credible Fear and
Reasonable Fear Review

Dear Ms. Reid:
The Capital Area Immigrants’ Rights Coalition (“CAIR Coalition”) respectfully submits these
comments in response to the Joint Notice of Proposed Rulemaking, Procedures for Asylum and
Withholding of Removal; Credible Fear and Reasonable Fear Review, published in the Federal
Register on June 15, 2020 (85 Fed. Reg. 36,264) (hereinafter “NPRM” or “Proposed Rule”) by the
Department of Justice and the Department of Homeland Security (the “Departments”).
CAIR Coalition strongly opposes the Proposed Rule because it is inconsistent with the
Immigration Nationality Act (“INA”), is incompatible with the Departments’ stated aims, and
inimical to the fulfillment of our long-standing national values and international commitments to
provide a safe refuge for those fleeing persecution and torture. Additionally, CAIR Coalition
opposes this Proposed Rule because it is arbitrary and capricious, violates constitutional due
process, and it fails to protect the vulnerable populations we serve.
CAIR Coalition’s Expertise in Serving the Immigrant Community
Established in 1999, CAIR Coalition strives to ensure equal justice for all immigrant adults and
children at risk of detention and deportation in the D.C. metropolitan area and beyond through
direct legal representation, know-your-rights presentations, impact and advocacy litigation, and
the enlistment and training of attorneys to defend immigrants.
Our work with asylum seekers cuts across all our programs, and most significantly in our
Detained Adult and Detained Children’s Programs. Indeed, approximately more than seventyfive percent of our work with immigrants involves assisting adults and children applying for
asylum, withholding of removal under INA § 241(b)(3), and protection under the Convention
Against Torture.
Through our Detained Adult Program, we help detained immigrants navigate the credible fear
and reasonable fear interview processes, understand their rights through the removal process and
as they put forth their cases in Immigration Court, and learn about and apply for various forms of
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immigration relief, including asylum and withholding of removal. This program also helps
people connect with pro bono attorneys if they are unable to pay an attorney to represent them in
removal proceedings.
Our Detained Children’s Program provides legal services to unaccompanied immigrant children
detained by the Office of Refugee Resettlement (ORR) at juvenile facilities in Maryland and
Virginia. The facilities include ORR long-term foster care programs, large shelter programs, and
secure detention facilities. Our staff also routinely represent minors who have been reunified
with a sponsor in the region and have pending asylum applications.
Additionally, our Immigration Impact Lab has been involved in judicial appeals and federal court
challenges that have established significant precedent on several issues raised by the NPRM,
including asylum and credibility findings, CAT acquiescence, eligibility bars to asylum, and the
significance of an applicant’s membership in a particularized social group.
CAIR Coalition’s comments to the NPRM focus on the procedural due process rights implicated
by the proposed changes to the credible fear interview process, the referral of immigrants for
asylum-only proceedings in lieu of placement in Section 240 removal proceedings, and the
redefinition of certain substantive elements of asylum and withholding of removal and their
analytical standards. We note, however, that the large number of changes contemplated by the
long, complex, and comprehensive NPRM have rendered it impossible to address each issue in
the depth warranted.
The issues presented cut across a broad range of substantive and procedural questions at the heart
of the asylum regime, and together threaten a sea change – one that would, in every respect,
work to disadvantage asylum seekers and raise the risk that the United States will send
immigrants to countries in which they will face death, torture, or other forms of persecution.
CAIR Coalition believes that the thirty-day comment period here was inadequate, and that a
longer time frame would have allowed for more robust discussion of the wide range of issues
presented, especially as to the significant reliance interests and problems that the Departments
failed to account for, addressed inadequately, or ignored in promulgating the NPRM.
For the reasons described in our comments, we strongly urge the Departments to withdraw the
Proposed Rule.
Respectfully
y ssubmitted,
u mitted
ub
ed
ed,
d

Claudia Cubas, Esq.
Litigation Director
Capital Area Immigrants’ Rights (CAIR) Coalition
1612 K Street NW, Suite 204
Washington, DC 20006
(202)-899-1416
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INTRODUCTION
The Capital Area Immigrants’ Rights Coalition (“CAIR Coalition”) respectfully provides
these comments in response to the June 15, 2020 Notice of Proposed Rulemaking (“NPRM”) 1
issued by the Department of Justice and the Department of Homeland Security (the
“Departments”).2
For the reasons described below, the CAIR Coalition opposes all of the changes proposed
in the NPRM. These changes seem designed at every step to truncate the procedural options for
those seeking asylum and to narrow the class of immigrants eligible for asylum. They are,
moreover, almost invariably unconstitutional, contrary to the terms of the Immigration
Nationality Act (“INA”), incompatible with the Departments’ stated aims, and inimical to the
fulfillment of our national values and international commitments. Accordingly, the Departments
should reject the proposed changes.
I.

THE NPRM IS WRACKED BY FLAWED LOGIC, A LACK OF EVIDENCE IN
SUPPORT OF ITS PROPOSALS, AND REPEATED FAILURE TO CONSIDER
RELEVANT EVIDENCE, ENSURING THAT ANY RULES ADOPTED WILL BE
ARBITRARY AND CAPRICIOUS.

Before addressing the NPRM’s particular proposals, it is critical to note an over-arching
and fatal problem. The NPRM repeatedly fails to account for relevant evidence, relies on flawed
logic that contradicts settled case law, and fails to consider relevant aspects of the issues
presented. Any rules adopted based on the instant NPRM would therefore be arbitrary and
capricious. The Departments simply cannot move forward on the basis of this NPRM.
The Administrative Procedure Act (“APA”) requires agencies to provide notice of its
proposed rules and the proposed legal bases for those rules. 3 Notice must afford interested
parties “reasonable opportunity to participate in rule-making process.” 4 Where notice is
inadequate, an agency’s consideration of comments received in response thereto, no matter how
careful, cannot cure the initial defect.5 In matters of textual interpretation, “some indication of
the regulatory intent that overcomes plain language must be referenced in the published notices
1

Joint Notice of Proposed Rulemaking, Procedures for Asylum and Withholding of Removal;
Credible Fear and Reasonable Fear Review, Department of Homeland Security, Department of
Justice Executive Office for Immigration Review, 85 Fed. Reg. 36264 (rel. June 15, 2020)
(“NPRM”).
2

Where relevant, the term “Departments” used herein includes the former Immigration and
Naturalization Service (“INS”).
3

5 U.S.C. § 553.

4

Forester v. Consumer Product Safety Com., 559 F.2d 774, 787 (D.C. Cir. 1977) (citing S.
Terminal Corp. v. EPA, 504 F.2d 646, 656-59 (1st Cir. 1974); Cal. Citizens Band Assn. v. United
States, 375 F.2d 43, 48-49 (9th Cir.), cert. denied, 389 U.S. 844, 19 L. Ed. 2d 112, 88 S. Ct. 96
(1967); Logansport Broadcasting Corp. v. United States, 210 F.2d 24, 28 (1954); Willapoint
Oysters, Inc. v. Ewing 174 F.2d 676 (9th Cir.), cert. denied, 338 U.S. 860 (1949)).
5

McLouth Steel Products Corp. v. Thomas, 838 F.2d 1317, 1323 (D.C. Cir. 1988) (internal
citations omitted).
3
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that accompanied the rulemaking process,” for “[o]therwise, interested parties would not have
the meaningful opportunity to comment on proposed regulations that the APA contemplates . . .
because they would have had no way of knowing what was actually proposed.” 6 Notice that
lacks “reasonable specificity” as to key matters is inadequate because it “will not lead to betterinformed agency decision making.”7 And an agency commits “serious procedural error when it
fails to reveal portions of technical basis for a proposed rule in time to allow for meaningful
commentary.”8
Notice of this type is necessary if an agency is to satisfy the familiar State Farm
framework.9 Under State Farm, “the agency must examine the relevant data and articulate a
satisfactory explanation for its action including a rational connection between the facts found and
the choice made.”10 Its decision must be “based on a consideration of the relevant factors” to
survive review, will be deemed arbitrary “if the agency has relied on factors which Congress has
not intended it to consider, entirely failed to consider an important aspect of the problem, offered
an explanation for its decision that runs counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a difference in view or the product of agency
expertise.”11 “When an administrative agency sets policy, it must provide a reasoned
explanation for its action.”12
These fundamental precepts doom any effort to adopt the NPRM’s proposals. Far from
permitting comment on the Departments’ proposed logic and the bases for their legal authority,
the NPRM is replete with perfunctory and conclusory assertions – where it even bothers to
describe the Departments’ thinking at all. Often, as detailed below, its proposed logic has been
repudiated by federal courts, foreclosing the “reasoned decision making” that is “the touchstone
of ‘arbitrary and capricious’ review.”13 On other occasions, the NPRM relies on blatantly
contradictory claims – such as when it indicates that a higher standard of proof for fear
interviews will reduce administrative costs, even while insisting that the modification will have
no effect because the “ultimate” standard remains unchanged. And nowhere – nowhere – does
the NPRM consider how any purported benefits of the proposed rule changes would be offset by
the catastrophic harms they would impose, both on immigrants fearing removal to countries
where they are likely to face murder, torture, or other forms of persecution and on the United
States itself, which has committed, both morally and legally, to the protection of such refugees.
In short, in issue after issue, the NPRM fails to provide commenters sufficient guidance
as to the true bases on which the Departments propose to amend their rules, or to provide a basis
on which the Departments could formulate a lawful final order. The Departments should
6

Safe Air for Everyone v. EPA, 488 F.3d 1088, 1098 (9th Cir. 2007).

7

Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 549 (D.C. Cir. 1983).

8

Connecticut Light & Power Co. v. NRC 673 F.2d 525, 530-31 (D.C. Cir.), cert. denied, 459
U.S. 835, 103 S. Ct. 79 (1982).
9

Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile Insurance Co.,
463 U.S. 29 (1983)
10

Id. at 43 (internal quotation and citation omitted).

11

Id.

12

Judulang v. Holder, 565 U.S. 42, 45 (2011).

13

Altera Corp. & Subsidiaries v. Comm’r of Internal Revenue, 926 F.3d 1061, 1080 (9th Cir.
2019), quoting State Farm, 463 U.S. at 52.
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therefore reconsider their approach, and recommit to ensuring that the United States remains
open to refugees and committed to the non-refoulement principle at the heart of the global
asylum framework.
II.

THE CONSTITUTION, THE INA, AND SOUND POLICY DEMAND THAT
IMMIGRANTS SUBJECT TO EXPEDITED REMOVAL BE PLACED INTO
SECTION 240 HEARINGS WHEN THEY HAVE DEMONSTRATED CREDIBLE
FEAR OF PERSECUTION OR TORTURE.

The NPRM proposes fundamental modification to the treatment of asylum applicants
who are subject to expedited review but who demonstrate credible fear of persecution or torture
if returned to their home country. Since the inception of the expedited review process in 1996,
the Departments have placed these applicants into hearings before Immigration Judges (“IJ”)
pursuant to Section 240 of the INA also codified at 8 U.S.C. § 1229a. The Departments now
propose to place such individuals into Section 235 asylum-and-withholding-only proceedings,
which would afford them fewer procedural protections and fewer remedies. This Proposed Rule
would deprive applicants within the United States of their constitutional due process rights,
would contradict the statute’s requirements, and would make for poor public policy. For these
reasons, the Departments should reject these proposed regulatory changes.
The Constitution Demands that Asylum Seekers that Demonstrate A
Credible Fear of Persecution or Torture Receive the Process Associated with
Section 240 Removal Proceedings, Not the Limited Process of Asylum-only
Proceedings
The Departments’ proposal to place applicants who have demonstrated a credible fear of
persecution or torture into asylum-only proceedings rather than Section 240 hearings would
deprive immigrants of their constitutional due process rights, and must therefore be rejected.
It has long been recognized that non-citizens who are physically in the U.S., even if
unlawfully, are “persons” under the Fifth Amendment’s Due Process Clause, and therefore are
entitled to that clause’s protections. “[O]nce an alien enters the country, [her] legal circumstance
changes, for the Due Process Clause applies to all ‘persons’ within the United States, including
aliens, whether or not their presence here is lawful, unlawful, temporary, or permanent.” 14 This
principle has been affirmed repeatedly in a “long line of precedent [that] admits of no exception:
an alien who has entered the United States is guaranteed due process protections.” 15
Other commitments further cement the due process rights of asylum applicants. The
United States is bound by treaty and customary international law requiring the protection of
refugees and asylum-seekers. The United States has acceded to the 1967 Protocol to the Status

14

Zadvydas v. Davis, 533 U.S. 678, 693 (2001).

15

United States v. Raya-Vaca, 771 F.3d 1195, 1203 (9th Cir. 2014). Recently, the Supreme
Court outlined the scope of due process afforded to a limited class of asylum seekers: those
caught as close as 25 feet from the border. Importantly, however, the Court left unchanged its
decades of rulings affirming due process for noncitizens more broadly. See D.H.S. v.
Thuraissigiam, 140 S. Ct. 1959 (2020).
5
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of Refugees,16 which gives the provisions of the Refugee Convention force of law. Under the
Protocol (and the Convention), the U.S. may not “expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers of territories where his life or freedom would be threatened
on account of his race, religion, nationality, membership of a particular social group or political
opinion.”17 The purpose of the Refugee Act of 1980 was “to provide a permanent and systematic
procedure for the admission to this country of refugees of special humanitarian concern of the
United States.”18 Similarly, as a party to the Convention Against Torture, the United States has
committed not to “expel, return (‘refouler’) or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture.” 19 The
U.S. has also ratified the International Covenant on Civil and Political Rights (“ICCPR”), which
binds it to provide all persons “a fair and public hearing by a competent, independent and
impartial tribunal established by law” when their “rights and obligations” are in question. 20
Asylum seekers are therefore entitled to a full and adequate process under international law by
virtue of the fact that they seek protection from the worst possible violations of human rights:
deprivations of life, liberty, and freedom from torture. Numerous treaties and other statements of
principle protect the right to a fair trial, including the Universal Declaration of Human Rights,
the ICCPR, and the Convention on the Rights of the Child. 21
The Proposed Rule here would affect asylum applicants who have entered the United
States.22 It therefore will survive constitutional scrutiny only if it affords such applicants due
process of law. Unfortunately, the Proposed Rule fails this test because it does not provide
16

Protocol relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267
(“Protocol”). Pursuant to Art. I(1) of the Protocol, “[t]he States Parties to the present Protocol
undertake to apply articles 2 to 34 inclusive of the Convention to refugees as hereinafter
defined.” Id. at 606 U.N.T.S. 268.

17

Convention Relating to the Status of Refugees art. 33, cl. 1, Jul. 28, 1951, 189 U.N.T.S. 137
(“Refugee Convention” or “Convention”).

18

Pub. L. 960212, tit. I, § 101(b), 94 Stat. 102 (1980).

19

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
art. 3, cl. 1, Dec. 10, 1984, 1465 U.N.T.S. 85 (“Convention Against Torture”).

20

International Covenant on Civil and Political Rights art. 14, Dec. 16, 1966, 999 U.N.T.S. 171
(“ICCPR”).

21

See Universal Declaration of Human Rights art. 6, 7, 10 and 11, Dec. 10, 1948, G.A. Res. 217
(III); American Declaration on the Rights and Duties of Mankind art. II, XVII, and XXVI, May
2, 1948, Ninth International Conference of American States, reprinted in Basic Documents
Pertaining to Human Rights in the Inter-American System, OAS Doc. OEA/Ser.L.V/II.82 doc.6
rev.1 at 17 (1992); ICCPR art. 14 and 16 and Convention on the Rights of the Child art. 40, Nov.
20, 1989, 1577 U.N.T.S. 3.

22

Whereas the D.C. Circuit approved the expedited removal statute in 2000’s AILA v. Reno, that
case presumed that the expedited proceedings would be applied only to arriving non-citizens
who were not entitled to constitutional due process protections. 199 F.3d 1352, 1356 (D.C. Cir.
2000). The decision is therefore inapposite here, where the Departments propose to place
applicants who are already within the U.S. – and who therefore enjoy Fifth Amendment rights –
into Section 235 proceedings.
6
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Section 240 proceedings as Congress intended and asylum-only proceedings are an inadequate
substitute.23 “The fundamental requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful manner.” 24 “Due process always requires, at a minimum,
notice and an opportunity to respond.” 25 In the immigration context, the Fifth Amendment
demands “that aliens in removal proceedings have ‘a full and fair opportunity to be represented
by counsel, to prepare an application for ... relief, and to present testimony and other evidence in
support of [that] application.’”26 Thus, for example, the Third Circuit has held that an asylum
procedure is constitutionally inadequate if it “fails to provide … the most basic of due process
protections,” which include a neutral judge, a complete record of the proceeding, and a translator
if need be.27
The Proposed Rule does not provide applicants the requisite legal process. Rather, it
denies applicants of their right to a full hearing where crucial facts and legal theories can be
developed. In place of that full hearing, complete with right to counsel and other procedural
safeguards, the Departments propose only to afford applicants with credible-fear determinations
processes subject to higher standards that contradict statutory language.
Subjecting applicants to these proposed processes would have the effect of front-loading
highly fact-specific and complex legal issues during a time when immigrants commonly face
both logistically and emotionally difficult circumstances that make it difficult for them to put
their best case forward. Moreover, judicial review is especially important in the immigration
context, where the introductory and hearing stages of the process are rife with reversible error. 28
Rather than fix the substantive errors or allow them to be fixed later by IJs, the Departments
simply seek to sweep them under the rug by presuming immigrants have rejected IJ review of
negative decisions of their credible fear interviews. Moreover, on the off-chance immigrants are
able to obtain a positive credible fear finding immigrants will be prevented from putting forward
all their claims for relief if they are placed into asylum-only hearings rather than full Section 240
proceedings. In short, these processes are designed to set applicants up for failure.
Given the critical liberty interests at stake, Section 235 asylum-only hearings do not
afford due process to immigrants within the United States.
23

See Thuraissigiam, 140 S. Ct. at 1963-1964 (holding that immigrants with significant ties to
the U.S. are entitled to due process rights in deportation proceedings and for immigrants at the
threshold of initial entry due process is what Congress provided).
24

Matthews v. Eldridge, 424 U.S. 319, 333 (1976) (internal quotation and citation omitted).

25

Raya-Vaca, 771 F.3d at 1204, citing Cleveland Bd. Of Ed. v. Loudermill, 470 U.S. 532, 542
(1985).

26

Guan v. Barr, 925 F.3d 1022, 1032 (9th Cir. 2019) (internal citations omitted); see also
Salgado-Diaz v. Ashcroft, 395 F.3d 1158, 1162–63 (9th Cir. 2005) (“[F]ailing to afford petitioner
an evidentiary hearing on his serious allegations of having been unlawfully stopped and expelled
from the United States, aborting his pending immigration proceedings and the relief available to
him at the time, violated his right to due process of law.”).

27

Marincas v. Lewis, 92 F.3d 195, 203-04 (3rdCir. 1996).

28

See Zuh v. Mukasey, 547 F.3d 504, 514 (4th Cir. 2008) (observing that that various Circuit
Courts of Appeal have observed the “staggering” high rates of reversals by the Board as well as
the downright incompetence IJs across the country).
7
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The INA Demands that Asylum Seekers Who Demonstrate A Credible Fear
of Persecution or Torture Receive Section 240 Removal Proceedings, Not
Asylum-only Proceedings.
The Proposed Rule would also violate the governing statutory text, which requires that
immigrants who have demonstrated a credible fear of persecution be placed into Section 240
proceedings.
The NPRM justifies referring asylum seekers who pass a credible fear for asylum-only
proceedings by stating that “the INA … instructs only that an alien who is found to have a
credible fear ‘shall be detained for further consideration of the application for asylum,’ and
neither mandates that an alien who demonstrates a credible fear be placed in removal
proceedings in general nor in section 240 proceedings specifically.” 29 This myopic focus on the
language of Section 235(b)(B)(2), without any consideration of either the remainder of the
provision or the statute as a whole, however, is improper. 30 It is a “fundamental canon of
statutory construction that the words of a statute must be read in their context and with a view to
their place in the overall statutory scheme.”31 Here, Congress specifically noted where it
believed applicants should be subject to asylum-only proceedings, and it did not do so with
respect to applicants with positive credible-fear assessments.
Moreover, throughout the INA, Congress demonstrated its clear understanding of the
various situations in which noncitizens might find themselves, and where Congress intended for
them to be subject to truncated proceedings, it specified as much. For instance, in Section
241(a)(5), Congress specified that immigrants who were previously deported and re-entered the
United States would be subject to reinstatement of removal and ineligible to apply for certain
forms of relief.32 In Section 238(b)), Congress likewise specified that the Attorney General had
the option of removing non-lawful permanent resident immigrants convicted of aggravated
felonies under a truncated expedited removal process known as “administrative removal,” in
which immigrants do not go before an immigration judge at all. 33 Congress did the same with
respect to “stowaways” allowing them to apply for asylum but providing that “in no case may a
stowaway be considered an applicant for admission or eligible for a hearing under section
240.”34
Here, the Departments misapply this canon of interpretation, proposing to place
immigrants into asylum-only proceedings in circumstances where Congress did not direct that
outcome. The Departments appear to infer that, simply because Section 240 proceedings are
required by Section 235(b)(2), they are not necessarily part of the “further consideration”
provided for in 235(b)(1) and are therefore entirely unavailable to noncitizens to whom 235(b)(1)
29

NPRM at 36266.

30

See, e.g., King v. Burwell, 576 U.S. 473 (2015).

31

Id. (internal quotations omitted); see also United Sav. Ass’n of Tex. v. Timbers of Inwood
Forest Assocs., 484 U.S. 365, 371 (1988) (“A provision that may seem ambiguous in isolation is
often clarified by the remainder of the statutory scheme ….”).
32

See 8 U.S.C. § 1231(a)(5).

33

See id. § 1228(b).

34

See INA § 235(a)(2); 8 U.S.C. § 1225(a)(2).
8
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applies.35 In other words, the Departments misunderstand the permissive language of Section
235(b)(1) to be antipodal to Section 235(b)(2)’s mandatory language. 36
But the language of section 235 of the INA is not so ambiguous as the Departments
suggest. The INA’s language and structure make clear that Congress intended for asylum seekers
e who demonstrate a credible fear to be afforded Section 240 hearings. Section 235 itself, of
course, provides that, subject to specific exceptions, “if the examining immigration officer
determines that an alien seeking admission is not clearly and beyond a doubt entitled to be
admitted, the alien shall be detained for a proceeding under section 1229a of this title [i.e.,
Section 240].”37 Section 235 likewise prescribes Section 240 hearings for immigrants arriving
from contiguous countries and for instances in which an immigration officer challenges another
officer’s positive credible fear determination.38 It would be patently absurd for Congress to have
afforded more process to immigrants facing removal than to those who had already demonstrated
a credible fear of persecution and thus are presumptively eligible for asylum. It would be even
more absurd for Congress to have afforded Section 240 proceedings to those whose positive
credible-fear assessments have been challenged by another immigration officer but not to those
whose positive credible-fear assessments are uncontested. 39 In other words, the mistake the
Departments make in proposing this change is assuming that Section 240 proceedings should
only be provided where Congress clearly references this type of proceeding, when the text of the
statute in Section 235 and other sections support the view that Congress acted on a presumption
of providing Section 240 proceedings and delineated, rather, when immigrants should not be
afforded Section 240 proceedings.
The legislative history of the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996’s (“IIRIRA’s”) also supports this view, and reveals Congress’s intent that applicants
who have demonstrated credible fear of persecution be placed into Section 240 hearings.
Congress’s decision to adopt an “expedited removal” system in 1996 was prompted by its
concern that “thousands of aliens arrive in the U.S. at airports each year without valid documents
and attempt to illegally enter the U.S.”40 Section 235’s purpose was “to expedite the removal
from the United States of aliens who indisputably have no authorization to be admitted… while
providing an opportunity for such an alien who claims asylum to have the merits of his or her
35

See INA § 235(b)(1), (2); 8 U.S.C. §§ 1225(b)(1), (2)

36

Indeed, “differences in language [generally] convey differences in meaning.’’ Henson v.
Santander Consumer USA, Inc., 137 S. Ct. 1718, 1723 (2017); see NPRM at 36266.
37

8 U.S.C. § 1225(b)(2)(A).

38

Id. at §§ 1225(b)(2)(C), (b)(3) (emphasis added).

39

“The absurdity doctrine rests on the intuition that some such outcomes are so unthinkable that
the federal courts may safely presume that legislators did not foresee those particular results and
that, if they had, they could and would have revised the legislation to avoid such absurd results.
Therefore, if a particular application of a clear statute produces an absurd result, the Court
understands itself to be a more faithful agent if it adjusts the statute to reflect what Congress
would have intended had it confronted the putative absurdity.” John F. Manning, The Absurdity
Doctrine, 116 HARV. L. REV. 2387, 2394 (2003); see also Landstar Express Am., Inc. v. FMC,
569 F.3d 493, 498 (D.C. Cir. 2009) (“A statutory outcome is absurd if it defies rationality.”).
40

H.R. Rep. No. 104-469, pt. 1, at 158 (1996).
9
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claim promptly assessed by officers with full professional training in adjudicating asylum
claims.”41
Congress was clear that it meant to distinguish between these two classes of immigrants:
(1) immigrants with no discernible basis for admission, who were to be subject to an expedited
process, and (2) refugees who could demonstrate credible fear of persecution, who were to be
afforded Section 240 proceedings. As Representative Hyde (R-IL) stated, explaining the
compromise reached by the Conference Committee, Section 235 was meant to deter unlawful
entry and abuse of the asylum process while retaining access to more robust review for those
demonstrating credible fear.42 In other words, Congress specifically intended that immigrants
who are able to demonstrate a credible fear “qualify for more elaborate procedures” than those
unable to make that showing.43 The latter class is subject to Section 235’s expedited review.
The “more elaborate procedures” to which Representative Hyde referred could only have meant
those set out in Section 240.
In contrast, while the Departments acknowledge the dual objectives identified in the
legislative history of Section 235 —efficiency on the one hand, and protecting bona fide refugees
on the other–– their reasoning conveniently emphasizes one objective over the other. But that is
not what Congress intended when it identified both objectives as equally instructive.
Furthermore, with little explanation other than to say that prior “INS analysis at the time
was very limited,”44 the Departments take a position that is at odds with their prior interpretation
and current litigating positions on Section 235. In 1997, consistent with both the statutory text
and IIRIRA’s legislative history, the Department of Justice and the Immigration and
Naturalization Service (“INS”) recognized that Congress would not have contemplated stingier
process and relief for immigrants with positive credible fear assessments than for other
immigrants. Indeed, implementing the newly enacted Section 235, DOJ and INS correctly
observed that placing immigrants into Section 235 proceedings after they had demonstrated a
credible fear of persecution would be nonsensical:
Once an alien establishes a credible fear of persecution, the
purpose behind the expedited removal provisions of section 235 of
the Act to screen out arriving aliens with fraudulent documents or
no documents and with no significant possibility of establishing a
claim to asylum has been satisfied. Therefore, the further
consideration of the application for asylum by an alien who has
41

H.R. Conf. Rep. No. 104-828, at 209 (1996).

42

“The conferees also struggled with the issue of how to fairly and expeditiously adjudicate
asylum claims of persons arriving without documents or fraudulent documents,” and “recognized
that layering of prolonged administrative and judicial consideration can overwhelm the
immigration adjudicatory process, serve as a magnet to illegal entry, and encourage abuse of the
asylum process.” “At the same time, we recommended major safeguards against returning
persons who meet the refugee definition to conditions of persecution. Specially trained asylum
officers will screen cases to determine whether aliens have a ‘credible fear of persecution’ – and
thus qualify for more elaborate procedures.” See H.R. Rep. No. 2202, at H1081 (1996) (Conf.
Rep.).

43

Id.

44

NPRM at 36266.
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established a credible fear of persecution will be provided for in
the context of removal proceedings under section 240 of the Act.45
Most recently, the current Administration recognized that asylum applicants are entitled
to Section 240 process. While the Administration’s Migrant Protection Protocol (“MPP”)
program was adopted pursuant to Section 235,46 even this program presumes that immigrants
detained in Mexico to await consideration of their asylum claims are to be afforded Section 240
hearings.47 This is yet another instance in which the NPRM’s proposals would be arbitrary and
capricious: as there is no basis for a rule that treats similarly situated asylum applicants so
disparately, under which one class of immigrants who are returned to Mexico are provided
Section 240 proceedings but another class of asylum seekers, who pass a credible fear interview,
get less.
The courts, too, have recognized that the INA affords asylum seekers a right to a full
hearing under Section 240 – and to the full array of relief made available by that provision.
Earlier this year, in rejecting the MPP program, the Ninth Circuit noted that “[i]f a §(b)(1)
applicant [i.e., an arriving alien or one who has not been admitted or paroled] passes his or her
credible fear interview, he or she will be placed in regular removal proceedings under 8 U.S.C. §
1229a [i.e., Section 240].”48 While the Ninth Circuit cited to the current version of the 8 C.F.R.
§ 208.3(f) in its decision, which the Departments seek to change, it also made clear that this
approach was the “statutorily prescribed procedure[].”49
Finally, the Departments’ rationale for proposing this rule change does not square with
the stated purpose of the asylum application process. While the Departments acknowledge that
the fundamental purpose of an asylum application is to determine whether the immigrant is
entitled to relief or protection from removal, in the same breath they reimagine the proposed
changes as affecting only “whether the alien should be admitted or otherwise entitled to
immigration benefits.”50 In so doing, the Departments conflate procedure with the outcome of
relief to support their determination that section 240 proceedings are only available to section
235(b)(2) applicants. Taking this position not only beggars incredulity as a matter of statutory
interpretation, it also undermines the very statutory purpose it acknowledges – determining who
is entitled to relief (asylum) or protection from removal – by preserving only the most expedient
and least thorough methods of so doing. Again, the Departments acknowledge that the NPRM
will adversely affect the outcomes of these applications, but ignores that it does so by crippling
45

Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of
Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10312, 10320 (Mar. 6, 1997).

46

See Migrant Protection Protocols, Dept. of Homeland Sec. (Jan. 2019),
https://www.dhs.gov/news/2019/01/24/migrant-protection-protocols.

47

See Implementation of the Migrant Protection Protocols, U.S. Immigration and Customs
Enforcement (Feb. 12, 2019),
https://www.ice.gov/sites/default/files/documents/Fact%20sheet/2019/ICE-PolicyMemorandum-11088-1.pdf .
48

Innovation Law Lab v. Wolf, 951 F.3d 1073, 1084 (9th Cir. 2020).

49

Id.

50

NPRM at 36266.
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the application procedure itself.
In short, the INA requires that immigrants who have demonstrated credible fear of
persecution be afforded full hearings under Section 240. The statutory text, legislative history,
the Departments’ contemporaneous application of Section 235, and precedent all demand this
result.
The Proposed Change Fails to Consider Settled Reliance Interests
“When an agency changes course … it must ‘be cognizant that longstanding policies may
have engendered serious reliance interests that must be taken into account.’” 51 Whether it
concludes that those interests are not entitled to legal protection, or that they are outweighed by
policy concerns, it is the agency’s duty to consider those interests in the first instance. 52
Specifically, in order to comply with the APA, the Departments are “required to assess whether
there were reliance interests, determine whether they were significant, and weigh any such
interests against competing policy concerns.” 53 Yet, the only time any such interests are
mentioned in the NPRM is a cursory acknowledgement of their existence in connection with the
proposed changes to evidentiary standards, followed by a list of competing policy concerns that
are themselves unsupported by evidence.54 But mere mention of reliance will not suffice. As to
policy concerns, “[t]hese disclaimers are surely pertinent in considering the strength of any
reliance interests, but that consideration must be undertaken by the agency in the first instance,
subject to normal APA review.”55 By virtue of the agencies’ failure to acknowledge or assess
the strength of the reliance claims at stakes meaningfully (if at all), the NPRM violates the APA,
and any rules adopted based on the NPRM would therefore be arbitrary and capricious.
Even if the NPRM had otherwise duly followed the requirements of the APA, the
proposed amendment would unlawfully disturb the settled reliance interest of various
stakeholders. Here, the Departments’ proposed change in course from placing asylum seekers in
240 proceedings to asylum-only proceedings, a practice that has been ongoing for more than
over 20 years’ in the Immigration Courts, and relied upon by legal service providers, private
practitioners, and applicants, in favor of a new regime would upset important interests of this
type.
In hundreds or thousands of cases currently in process, asylum applicants and their
counsel might well have based their strategic decisions on the availability of a full Section 240
hearing following a credible-fear interview. For example, an applicant might have relied on the
availability of specific procedural protections that will be unavailable in asylum-only
proceedings when gathering evidence to put forward their case. Or they may have set on a
specific course of action relying on the assumption they would be able to apply for a specific
form of non-asylum relief while in Section 240 proceedings. This is especially the case for
victims of domestic violence or trafficking, who in addition to being asylum eligible may
become eligible for adjustment or cancellation of removal under the Violence Against Women
Act (“VAWA”) in the course of their cases and failed to apply with U.S. Citizenship and
51

D.H.S. v. Regents of the Uni. Of C.A., 591 U.S. ____ (slip op., at 23) (2020) (quoting Encino
Motorcars, LLC v. Navarro, 579 U.S. ____, ____ (slip op., at 9) (2016)).
52

Regents of the Uni. Of C.A., 591 U.S. ____ (slip op., at 25).

53

Regents of the Uni. Of C.A., 591 U.S. ____ (slip op., at 26).

54

NPRM at 36271.

55

Regents of the Uni. Of C.A., 591 U.S. ____ (slip op., at 25).
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Immigration Services (“USCIS”) on the basis their VAWA claims could be heard simultaneously
with their asylum claims.
Likewise, organizations such as the CAIR Coalition, which serve asylum-seekers, must
often make difficult decisions regarding how best to allocate limited resources. Such
organizations, which often manage caseloads of in excess of 1,000 applicants every year, are
likely to have prepared or reserved resources to help people apply in Section 240 hearings –
hearings that will never transpire if the proposed amendments are adopted. Indeed, the CAIR
Coalition operates large-scale jail visit programs to detained immigrants, many whom are asylum
seekers, and are going through or have gone through the credible fear interview process. In order
to scale up efforts to serve this population, the CAIR Coalition has refined staff and volunteer
training, pro se assistance, and workshop materials, all suited to assist asylum seekers navigate
Section 240 proceedings.
But it is not only the reliance concerns of organizations such as the CAIR Coalition that
are at stake – so are the Department’s own immigration court system and programs. The CAIR
Coalition is part of group of nonprofits around the nation that provide services through the Legal
Orientation Program (“LOP”). This is a program funded through Congressional appropriations to
the Department of Justice Executive Office for Immigration Review (“EOIR”) to promote court
efficiency, save costs, and safeguard fundamental due process interests of noncitizens in an
overburdened immigration system.56 The LOP program was created initially as a way to identify
and provide information to people navigating their cases in Section 240 proceedings. While its
scope of services may be broader now in light of the Departments’ increased use of reinstatement
process and withholding-only proceedings, the cornerstone of this program has been and
continues to be to assist immigrants in Section 240 proceedings. Yet, the Departments fail to
account how the Proposed Rule will affect this congressionally appropriated program and the
immigration courts and judges that rely on its services.
Accordingly, the Departments must consider detrimental reliance on the part of
applicants and service organizations alike before they eviscerate the current framework in favor
of the one proposed in the NPRM.

56

In 1994, the Senate passed a bipartisan resolution requesting the Attorney General to
implement a legal orientation pilot program carried out by nonprofits, to increase efficiency and
save costs in immigration proceedings, highlighting the Florence Project as a “good model.” S.
Res. 284 (103d Congress, 2d. Session, Oct. 8, 1994), https://bit.ly/2qCj5vv. In 1998, EOIR
collaborated with nonprofit organizations, including the Florence Project, to implement 90-day
pilot programs in facilities in three locations: Port Isabel, Texas; Florence, Arizona; and San
Pedro, California. Nearly 3,000 individuals participated in the pilot program. U.S. Dep’t of
Justice, EOIR, Evaluation of the Rights Presentation 3-4 (1998). https://bit.ly/2J2tRTn.
Following a $1 million congressional appropriation, EOIR formally launched LOP in 2003 with
the stated aim of creating efficiencies in immigration courts. U.S. Dep’t of Justice, EOIR, News
Release, New Legal Orientation Program Underway To Aid Detained Aliens (Mar. 11, 2003),
https://bit.ly/2IYHink. During this initial period, EOIR established LOP sites at six different
facilities: Eloy, Arizona; Port Isabel, Texas; El Paso, Texas; Tacoma, Washington; Lancaster,
California; and Aurora, Colorado. Since LOP’s launch in 2003, EOIR has periodically evaluated,
and consistently expanded, the program. Based on LOP’s efficiencies and successes, LOP grew
from six facilities in 2003 to approximately 39 facilities by 2018. EOIR at 8-9.
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The Proposed Change Would Waste, Not Conserve, Administrative
Resources.
Finally, the proposed amendment would lead to further waste, not conservation, of
administrative resources. To begin with, any suggestion that placing applicants into asylum-only
proceedings rather than Section 240 hearings preserves administrative resources contradicts the
NPRM’s claim that “‘asylum-and-withholding-only’ proceedings generally follow the same rules
of procedure that apply in section 240 proceedings.”57 But whereas an IJ in a Section 240
hearing may consider all relief to which the applicant is entitled, an IJ in a Section 235
proceeding can only consider asylum claims. Thus, an applicant who has obtained a positive
credible-fear assessment but who (pursuant to the Proposed Rule) is placed into an asylum-only
hearing will need to seek any other relief to which she might be entitled through a separate
forum. If the NPRM is adopted, it is not clear what proceedings these would be, which may lead
to increased federal litigation, ultimately requiring the Departments to expend additional time,
costs, and litigation resources on matters that would have been relevant and appropriately
addressed in Section 240 removal proceedings.
The Proposed Rule would also waste no less resources even when an immigrant’s
additional claims would already have required processing by another entity. As the Attorney
General has recognized, when a respondent is pursuing collateral relief in another forum that
could affect her removal, an IJ will often need to grant one or more continuances to allow the
other matter to proceed.58 For example, if a person in a Section 240 hearing is eligible to adjust
their status with USCIS because they have parole and have married a U.S. citizen, or because
they have been a victim of trafficking or spousal battery, they could obtain continuances to hold
proceedings in abeyance while they changed their status. In asylum-only proceedings, however,
this relief would be unavailable because the statute requires such matters to be concluded within
seven days of the immigrant’s detention, and it is unclear whether asylum-only proceedings
would allow judges to consider continuances based on pending collateral immigration relief that
are not fear-based. And so the applicant would need to seek a separate stay of removal before
DHS, beginning an entirely new process and consuming additional administrative resources if
their case at the credible fear interview process is denied, or while they go through the process of
appealing their case to the United States Court of Appeals if they are denied by an Immigration
Judge and the BIA sustains that decision. At best, then, the Proposed Rule would shift the burden
of considering alternative relief from one agency to another – one that is less well-suited to
adjudicate these types of claims and subject to no judicial oversight. 59 At worst, it will require
duplicative efforts and require multiple decision-makers to become involved in the facts of a
single applicant’s case.
For the reasons stated above, the Departments should not modify their rules as proposed.
Rather, they should continue to afford all applicants who demonstrate a credible fear of
57

NPRM at 36267.

58

See, e.g., Matter of L-A-B-R- et al, 27 I&N Dec. 405 (A.G. 2018) (“Respondents often request
continuances because they are pursuing collateral relief in other forums that may affect the
outcome of their removal proceedings.”).

59

ICE’s grant or denial of a stay of removal is within the sole discretion of DHS and cannot be
appealed. 8 U.S.C. § 1252((2)(B)(ii); 8 CFR § 241.6(a), (b); see also Application for a Stay of
Deportation or Removal, DHS and ICE, https://www.ice.gov/doclib/forms/i246.pdf.
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persecution the Section 240 hearings that the Constitution requires and that Congress intended.
III.

THE DEPARTMENTS SHOULD NOT RAISE THE STANDARD OF PROOF
APPLIED IN CREDIBLE FEAR ASSESSMENTS.

The Departments propose to change the standard of proof applied during credible fear
interviews for individuals in expedited removal cases and for stowaways. It proposes increasing
the current standard of proof for withholding of removal and the CAT claims from a “significant
possibility” to a “reasonable possibility” and redefines the “significant possibility” standard to
mean “a substantial and realistic possibility of succeeding”. 60 While the NPRM claims that the
proposed change “would provide numerous benefits,” the Departments cite what amounts to only
one – that the higher, and thus harder to meet, standard will better “screen out” purportedly nonmeritorious claims before they reach an immigration judge, allowing them to “more efficiently
and promptly” identify which claims are more likely to ultimately succeed. 61 If the proposed
rules are adopted, individuals in expedited removal proceedings and stowaways would have to
satisfy difficult standards in order to have their asylum, withholding of removal, or CAT-based
claims fully considered. These changes would harm countless people by leading to premature
and erroneous rejection of legitimate claims due to applicants’ inability to produce sufficient
evidence at an early stage, without the time or assistance of counsel needed to put together a
case.
The Departments’ questionable assertions of purported administrative efficiencies do not
justify imposing such real harms on people who risk removal to countries where they would be
unsafe. Nor do they warrant the attendant harms that would be imposed on American national
interests: namely, our interest in upholding our international obligations and commitments and
the domestic statutes that implement them62 – especially the duty of non-refoulment of refugees
with legitimate fears of persecution and torture.
There is both a humanitarian and a national interest in ensuring that those seeking the
protection of the United States are not returned to countries where they will face torture or
persecution, and our treaty obligations under the Protocol and the CAT acknowledge our nation’s
obligation to protect these vulnerable people. The Handbook on Procedures and Criteria for
Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the
Status of Refugees (“Handbook”), for example, instructs examiners that “[t]he requirement of
evidence should thus not be too strictly applied in view of the difficulty of proof inherent in the
special situation in which an applicant for refugee status finds himself.” Paragraph 202 of the
Handbook cautions that, because only basic information is frequently given in the first instance,
“such basic information will normally not be sufficient to enable the examiner to reach a
decision, and one or more personal interviews will be required.” 63 The Handbook is, of course,
familiar to U.S. asylum law. In the Supreme Court’s words, “if one thing is clear from the entire
60

NPRM at 36268-71.

61

See NPRM at 36271. See also NPRM at 36270 (changes are proposed “to maintain
operational efficiency”).
62

E.g., Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980).

63

UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the
1951 Convention and the 1967 Protocol relating to the Status of Refugees [hereinafter
“Handbook”] para. 197 and 202, https://www.unhcr.org/4d93528a9.pdf.
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1980 [Refugee] Act, it is that one of Congress’ primary purposes was to bring United States
refugee law into conformance with the 1967 United Nations Protocol Relating to the Status of
Refugees, to which the United States acceded in 1968.”64 Consequently, courts have long looked
to the Handbook for guidance.65)
For that reason, the standards of proof for credible fear screenings historically have been,
and should be low as the Handbook instructs. Congress acknowledged that fact when it enacted
IIRIRA, establishing screening standards in the context of asylum seekers. For instance, Senator
Hatch emphasized that the standard adopted in conference was “intended to be a low screening
standard for admission into the usual full asylum process,” and that procedural safeguards
included in the final bill were designed to “prevent the potential … for erroneous decisions by
lower level immigration officials” (i.e., asylum officers making initial credible-fear
determinations).66
The NPRM, however, gives inadequate weight to the risk of erroneous denials at the
screening stage and, in fact, increases the risk of such errors by undermining the ability of
individuals who could, in fact, satisfy the lower threshold standard of “significant possibility”
currently applied to all forms of fear-based relief at the credible fear interview stage. This
position further contravenes the principles outlined in the Handbook. More concerning is that
despite acknowledging the Handbook’s importance in understanding our commitments to the
Protocol, the Departments do not address the Handbooks instructions at all with regards to the
asylum screening process.67 As the Supreme Court has held, when interpreting the Refugee Act
in accordance with the meaning intended by the Protocol, the INA should be read consistently
with the United Nations’ interpretation of refugee standards, specifically the portions of the
Handbook interpreting the Convention and the Protocol.68
Any consideration of the appropriate standards for credible fear screenings must
acknowledge the circumstances in which those screenings take place. A person in a credible fear
screening situation almost certainly has not arrived in the United States with either an organized
portfolio of documents and evidence or a thorough understanding of our immigration laws, much
less both. It is far more likely that he or she has limited documentation readily at hand. 69
Indeed, asylum seekers often travel long distances, leaving their homes with little or no notice at
64

INS v. Cardoza-Fonseca, 480 U.S. 421, 436–37 (1987) (citations omitted).

65

M.A. A26851062 v. United States INS, 858 F.2d 213, 214 (4th Cir. 1988) (explaining that
although the “Handbook had not yet been published when Congress passed the Refugee Act of
1980, we follow the lead of the other courts in recognizing that the Handbook provides
significant guidance in interpreting the Refugee Act”); accord Damaize-Job v. INS, 787 F.2d
1332, 1336 n.5 (9th Cir. 1986) (“the United Nations definition of what factors are relevant in
determining refugee status are particularly significant in analyzing [asylum] claims”).

66

142 Cong. Rec. S11491 (Sept. 27, 1996).

67

See NPRM at 36279 (discussing paragraphs in the Handbook but only as to “political opinion”
claims).
68

See Grace v. Whitaker, 344 F.Supp.3d 96 (D.D.C. 2018) (citing INS v. Cardoza-Fonseca, 408
U.S. at 438-39).
69

“In most cases a person fleeing from persecution will have arrived with the barest necessities
and very frequently even without personal documents.” Handbook, at para. 196.
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all, and bringing with them little more than the clothes they were wearing at the moment it
became apparent they needed to escape. In addition, these persons may be experiencing
significant physical, emotional, and psychological effects of the trauma that they are fleeing,
making it extremely difficult if not impossible for them to accurately recall on the spot the details
of the events they experienced in past. 70 Many CAIR Coalition clients, in fact, have reported
that they were unable to give a complete and accurate account of their experiences at the
credible-fear interview because they were paralyzed by fear and anxiety. CAIR Coalition has
witnessed firsthand how, especially in the context of sexual violence, shame and trauma
compound, leaving asylum seekers unable to readily express their very real fears. Often, it takes
months of building a trusting relationship before such clients feel comfortable detailing their
experiences. Raising the evidentiary standard unfairly prejudices these and so many other clients
who are bona fide refugees, just because they simply—and understandably—may not be
immediately prepared to provide a deeply detailed account of the traumas from which they have
fled.
CAIR Coalition has also witnessed how, oftentimes, these traumas result in injuries that
prevent a full initial recounting of legitimate persecution. This can occur in the context of mental
health, such as clinically diagnosable post-traumatic stress disorder, and even as the result of
direct injuries. For example, one recent CAIR Coalition client was suffering from a traumatic
brain injury (“TBI”); inflicted by a violent transnational gang in his home country that affected
his ability to place events chronologically and even, at times, recall them at all. As a result, he
was initially given a negative finding of reasonable fear, a finding that was later vacated by an
immigration judge based on the strength of his testimony and supporting evidence that he was
only able to develop fully before an immigration judge with counsel.
Similarly, CAIR Coalition has witnessed how education levels, adequacy and availability
of interpreters, and the absence of medical professionals prevent bona fide refugees from
testifying to the satisfaction of an evidentiary standard such as that suggested by the NPRM.
Staff members at the organization had a client who never went to school and therefore did not
understand how the calendar worked. This client received a positive credible fear assessment,
but was denied asylum because her testimony was deemed not credible based on her inability to
describe her story in a chronological manner that adhered to an understanding of the Gregorian
calendar, mainly because she did not understand the concept of a month. This decision was only
later overturned when these circumstances were pointed out on appeal.
For many, especially for asylum seekers whose first (and likely only) fluent native
language is an indigenous language, interpreters are often unavailable. In some cases, USCIS
will misjudge an applicant’s limited proficiency in a more common language, for example,

70

“A person who, because of his experiences, was in fear of the authorities in his own country
may still feel apprehensive vis-à-vis any authority. He may therefore be afraid to speak freely
and give a full and accurate account of his case.” Id. at para. 198.
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Spanish, and conduct the interview in that second or third language. 71 Similarly, cognitive
disabilities, or injuries or mental health conditions as described above, regularly go unnoticed at
the credible fear stage, as it is often not until the applicant can be seen by a professional or
specialist that these conditions are diagnosed or even identified. Here, again, raising the
evidentiary standard at the credible fear stage will exclude bona fide refugees.
Moreover, even under the current standards, there are serious concerns that potentially
meritorious claims never make it to an IJ, because applicants have been incorrectly screened out
at the first step of the process. For instance, non-English speakers often face inadequacies in
interpretation, notwithstanding rules that require asylum officers to arrange for the assistance of
an interpreter. Such deficiencies are widespread and well documented. 72
Other systemic failures also plague the credible fear interviews, even today. For instance,
almost all credible fear interviews are conducted telephonically or by video teleconference with
an asylum officer. As a result, there is no effective means by which pro se individuals can
present documentary evidence. Moreover, this process makes it difficult for individuals to
present witnesses on their behalf – even if they are aware that they are permitted to do so (which
often they are not).
71

See Rachel Nolan, A Translation Crisis at the Border, THE NEW YORKER (Dec. 30, 2019),
https://www.newyorker.com/magazine/2020/01/06/a-translation-crisis-at-the-border; Processing
Credible Fear Cases when a Rare Language Interpreter is Unavailable, U.S. Citizenship and
Immigration Services,
https://www.uscis.gov/sites/default/files/USCIS/Outreach/Notes%20from%20Previous%20Enga
gements/2013/July%202013/Processing-CF-RareLanguageInterpreter-Unavailable.pdf; Tom
Jawetz, Language Access Has Life-or-Death Consequences for Migrants, Center for American
Progress (Feb. 20, 2019),
https://www.americanprogress.org/issues/immigration/reports/2019/02/20/466144/languageaccess-life-death-consequences-migrants/.
72

See, e.g., U.S. Dep’t of Homeland Sec. Advisory Comm. on Family Residential Ctrs., Report
of the DHS Advisory Committee on Family Residential Centers (2016), at 96-100 (discussing
inadequate or nonexistent interpretation services during credible fear interviews and immigration
judge reviews of negative credible fear determinations); Borderland Immigration Council,
Discretion to Deny Family Separation, Prolonged Detention, and Deterrence of Asylum Seekers
at the Hands of Immigration Authorities Along the U.S.-Mexico Border (2017), at 13 (describing
interpretation failures during CFIs); U.S. Comm’n on Int’l Religious Freedom, Barriers to
Protection: The Treatment of Asylum Seekers in Expedited Removal (2016), at 28 (describing
case of a detained Ethiopian asylum seeker who was denied an interpreter); American Civil
Liberties Union, American Exile: Rapid Deportations That Bypass the Courtroom (Dec. 2014),
at 34 (“Most of the individuals interviewed . . . stated that they were given forms to sign in
English, which most did not speak or read, and often were not interviewed by an immigration
officer who fluently spoke their language or through an interpreter.”); Interior Immigration
Enforcement Legislation: Hearing Before the H. Judiciary Subcomm. on Immigration & Border
Sec. 5 (Feb. 11, 2015) (statement of Eleanor Acer, Dir., Refugee Protection, Human Rights First)
(“In some cases, interviews are sometimes rushed, essential information is not identified due to
lack of follow up questions, and/or other mistakes are made that block genuine asylum seekers
from even applying for asylum and having a real chance to submit evidence and have their case
fully considered.”).
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Lack of access to counsel to prepare for a screening interview also prevents people from
putting forth their best cases during the screening process. As the American Civil Liberties
Union has documented¸ individuals seeking protection may be held incommunicado during the
screening process, prevented from reaching attorneys and others who could help them prepare
and gather evidence.73 This is even more problematic than it would be outside the immigration
context. New arrivals are especially unlikely to be familiar with the intricacies of American
asylum law, including the relevant grounds for relief, applicable standards of proof, evidentiary
requirements, and other matters that could make the difference between a positive and negative
assessment, even on the very same underlying facts. The expedited removal process does not
even provide counsel for people who are struggling with mental illness or disability, placing such
individuals at an even greater disadvantage.74
Notwithstanding all of the above, in proposing to increase the evidentiary standards used
in the credible fear process, the Departments completely ignore these principles by front-loading
this process. The inevitable result will be the return of deserving asylum applicants to their home
countries, where they will face persecution (including but not limited to murder) on account of
their race, religion, nationality, membership in a particular social group, or political opinion.
Taking a system that already runs such a risk of unfairly denying a hearing to people with
legitimate claims, and then increasing the burden of what those people must demonstrate, would
unquestionably lead to even more erroneous denials of protection. As noted, applicants seeking
protection have often been forced to leave their home countries on short notice, unable to bring
with them the evidence needed to meet an increased burden, such as records documenting past
persecution or torture. For this reason, when CAIR Coalition staff represent a client on a
credible fear review, one of the first things staff does is work with the refugee’s family and
friends in the home country to obtain any evidence of past harm and persecution. Given how
difficult and time-consuming this process can be, it is difficult to imagine how most individuals
would be able to gather the kind of evidence necessary to meet an increased standard of proof at
this initial inquiry stage even under more dire and expedient circumstances.
73

Kate Huddleston, We’re Suing to Make sure that CBP Can’t Keep Asylum Seekers from Their
Lawyers, ACLU (Dec. 18, 2019), https://www.aclu.org/news/immigrants-rights/were-suing-tomake-sure-that-cbp-cant-keep-asylum-seekers-from-their-lawyers/; see also ACLU Files
Emergency Lawsuit to Give Imprisoned Immigrants Access to Lawyers, ACLU (June 20, 2018),
https://www.aclusocal.org/en/press-releases/aclu-files-emergency-lawsuit-give-imprisonedimmigrants-access-lawyers.
74

The Departments argue that the “reasonable possibility” standard can be applied more broadly
as they propose here because it is already used for fear determinations made under 8 C.F.R. §
208.31 and 8 C.F.R. § 1208.31. NPRM at 36270 (“The ‘reasonable possibility’ standard has long
been used for fear determinations made under 8 CFR 208.31 and 8 CFR 1208.31, which cover
certain classes of aliens who are ineligible for asylum but who are eligible for statutory
withholding of removal and protection under the CAT regulations.”). But both of those
provisions, unlike the rule at issue here, give the individual being interviewed the right to be
represented by counsel or an accredited representative. See 8 CFR 208.31(c); 8 CFR 1208.31(c).
The Departments’ current proposal effectively would require individuals in a truncated, errorprone screening process without a right to counsel to make the same showing as others must
make in a proceeding affording the subject more process protections. It is unreasonable to
believe that the same standard suits both circumstances.
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The Departments assert that making it more difficult to make a credible fear showing in
statutory withholding of removal and CAT cases “would provide numerous benefits.” In the
end, though, those asserted benefits amount to a simple (though faulty) syllogism: the
Departments will save resources on immigration hearings if they reject more individuals’ claims
at the initial screening, without giving them the opportunity to present a full and considered case.
The Departments also claim that increasing the burden will allow them “to better screen
out non-meritorious claims,” to “focus limited resources on claims much more likely to be
determined to be meritorious by an immigration judge” and to “more efficiently and promptly”
distinguish between individuals whose claims are more or less likely to be meritorious. 75 But the
NPRM itself admits that the claimed efficiencies are suspect. In the very same paragraph in
which the Departments claim resource savings, they also acknowledge that asylum officers will
sometimes have to spend additional time to elicit more detailed testimony from individuals to
account for the higher standard of proof.76 The NPRM’s only response to this reality is to
dismiss the effects of that increased burden, without basis or explanation, as “minimal.” 77
Moreover, as the Departments later acknowledge (in claiming that the heightened standard is
innocuous because the “ultimate” standard remains unaffected), an applicant who fails to meet
the new credible fear standard would still be entitled to dispute the negative finding before an IJ
(even if under Section 235’s expedited process). Because the new standard would result in more
negative initial assessments, it likely would result in the need for more IJ hearings, undermining
any claimed administrative efficiencies.
Even if there are administrative efficiency and cost savings associated with the NPRM’s
proposal, the Departments do nothing to balance those alleged benefits against the very real costs
imposed by sending individuals with meritorious claims back to be killed, tortured, or otherwise
persecuted in their home countries. Congress recognized as much when it adopted asylum
procedures in IIRIRA. As noted above, when the House of Representatives took up the
Conference Report on the bill, Representative Hyde noted that the conferees “recognized that
layering of prolonged administrative and judicial consideration can overwhelm the immigration
adjudicatory process,” but nevertheless “recommended major safeguards against returning
persons who meet the refugee definition to conditions of persecution.” 78
Such returns harm not only the refugee but also the interests of the United States, which
has acceded to and/or ratified treaties expressing its deep commitment to non-refoulement. As
noted above, as a party to the Protocol, the United States has committed not to “expel or return
(‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.”79 And as a party to the Convention Against Torture,
it has committed not to “expel, return (‘refouler’) or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of being subjected to

75

NPRM at 36271.
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Id.

77

Id.
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134 Cong. Rec. H11071, 11080 (Sept. 25, 1996).
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Refugee Convention, art. 33, cl. 1.
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torture.”80 Procedures that dramatically increase the likelihood of returning persons who will be
killed, tortured, or otherwise persecuted would violate not only these legal commitments but the
core American values that led to their adoption in the first place.
The Departments justify this change by asserting that no one would be harmed by the
change in standard because the ultimate eligibility standards would remain the same. 81 This
claim carries little, if any, weight. For one thing, applicants in expedited removal processes (i.e.,
those at issue here) who receive negative credible-fear assessments under the Proposed Rule
would only be entitled asylum-only proceedings, not the more robust Section 240 processes.
Thus, even if they ultimately are afforded a hearing before an IJ subject to the same standard of
proof that applies today, such applicants will (if the proposed rules are adopted) be entitled to
fewer procedural safeguards, and far less time, than other applicants enjoy – regardless of
whether the “ultimate standard” is the same.82
The Departments also impermissibly propose to require asylum officers to take into
account “criminal” bars to relief at the credible fear screening stage. 83 The Departments are
currently considering classifying numerous minor “criminal convictions” as such bars. 84 The
combined effect of this NPRM and the pending criminal conviction NPRM would impose nearly
insurmountable hurdles to asylum applicants, in violation of the INA.
Moreover, the NPRM’s assertion misses the critical point that the credible fear screening
is an entirely different process than an ultimate immigration hearing. The standard of proof for
the initial screening is meant to be – and should be – substantially lower than the standard for the
ultimate determination. The final decision is made in a court hearing where the applicant is
given time to consult with a lawyer, gather evidence, and prepare a case. In contrast, the initial
credible fear screening happens quickly, frequently without counsel, and often absent sufficient
mechanisms to ensure that the applicant fully understands the questions being posed and can
respond intelligibly notwithstanding any language barriers. Given these differences, it is
apparent that the standard applied before an immigration judge is not, and should not be,
relevant.
In sum, while the focus of the proposal is on purported administrative efficiencies, it is
unclear, if not downright unimaginable, that the proposed modifications would achieve those
efficiencies. Even if the proposed rules could plausibly increase efficiency, by pursuing that goal
80

Convention Against Torture, art. 3, cl. 1.
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Notice at 36271.
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To the extent the Departments believe that the processes available under Section 235 are
equivalent to those available under Section 240, and that IJ review of negative credible-fear
assessments will remain equally available to applicants facing expedited removal under the
revised rules, this view eviscerates the Departments’ contention that raising the standard of proof
will conserve administrative resources.
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NPRM at 36296 (the asylum officer shall take into account “The applicability of any bars to
being able to apply for asylum or to eligibility for asylum set forth at section 208(a)(2)(B)–(C)
and (b)(2) of the Act, including any bars established by regulation under section 208(b)(2)(C) of
the Act”).
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Executive Office for Immigration Review, Department of Justice; U.S. Citizenship and
Immigration Services, Department of Homeland Security; Joint Notice of Proposed Rulemaking,
84 Fed. Reg. 69,640.
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the Departments lose sight of critical issues of fairness, and of the national and humanitarian
interest in not sending refugees back to countries where they will be persecuted or tortured. This
NPRM, which would make it harder for asylum seekers to get a full and fair hearing of their
cases and contravenes congressional intent and principles under the Protocol and the CAT,
should be abandoned.
IV.

THE DEPARTMENTS ARE LEGALLY PROHIBITED FROM ALLOWING
IMMIGRATION JUDGES TO CONSIDER A PARTICULAR CIRCUIT’S LEGAL
PRECEDENT IF THERE IS MORE LENIENT PRECEDENT IN ANY OTHER
CIRCUIT.

The NPRM proposes to amend DOJ rules to “specify that an immigration judge will
consider applicable legal precedent when reviewing a negative fear determination,” requiring in
particular that IJs “apply all applicable law, including administrative precedent from the BIA,
decisions of the Attorney General, decisions of the federal courts of appeals binding in the
jurisdiction where the immigration judge conducting the review sits, and decisions of the
Supreme Court.”85 This proposal would unambiguously contradict the 2018 federal district court
decision in Grace v. Whitaker.86 The Departments should not adopt this unlawful proposal.
In Grace, the court considered asylum seekers’ arguments challenging a DHS Policy
Memorandum that (among other things) directed asylum officers to “apply precedents of the
[BIA], and, if necessary, the circuit where the alien is physically located during the credible fear
interview.”87 Among other challenges, the asylum applicants argued that this directive violated
both the APA and the INA. “Specifically, Plaintiffs argue that this policy conflicts with the low
screening standard for credible fear determinations established by Congress, and therefore
violates the APA and INA. The credible fear standard, plaintiffs argue, requires an immigrant to
be afforded the benefit of the circuit law most favorable to his or her claim because there is a
possibility that the eventual asylum hearing could take place in that circuit.” 88 The court agreed.
Consulting IIRIRA’s legislative history, the court noted that “[w]hen Congress established
expedited removal proceedings in 1996, it deliberately established a low screening standard so
that ‘there should be no danger that an alien with a genuine asylum claim will be returned to
persecution.’”89 Congress’s intent forbade an approach that applied to applicants anything but
the most favorable standard in effect nationwide:
In light of the legislative history, the Court finds plaintiffs’
position to be more consistent with the low screening standard that
governs credible fear determinations. The statute does not speak to
which law should be applied during the screening, but rather
focuses on eligibility at the time of the removal proceedings. And
as the government concedes, these removal proceedings could
occur anywhere in the United States. Thus, if there is a
disagreement among the circuits on an issue, the alien should get
the benefit of that disagreement since, if the removal proceedings
85

NPRM at 36267.
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Grace, 344 F. Supp. 3d 96 (D.D.C. 2018).
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Id. at 110, quoting DHA Policy Memorandum.
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Id. at 138.
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Id. at 139, quoting H.R. REP. No. 104-469, pt. 1, at 158.
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are heard in the circuit favorable to the aliens’ claim, there would
be a significant possibility the alien would prevail on that claim.
The government’s reading would allow for an alien’s deportation,
following a negative credible fear determination, even if the alien
would have a significant possibility of establishing asylum under
section 1158 during his or her removal proceeding. Thus, the
government’s reading [allowing application of a particular circuit’s
precedent even though the applicant’s appeal might be decided in
another circuit] leads to the exact opposite result intended by
Congress.90
The rule change proposed here would merely replicate the regime rejected in Grace v.
Whitaker, requiring an IJ to apply the precedent of a particular circuit, even though an appeal of
the IJ’s decision might ultimately reach a different federal appellate court with a more lenient
standard than the one applied. As the Grace court explained, this result would be “the exact
opposite” of what Congress intended, “allow[ing] for an alien’s deportation, following a negative
credible fear determination,” even if the applicant would ultimately be able to prove eligibility
for asylum. The Departments should reject this approach.
V.

THE DEPARTMENTS MAY NOT TREAT AN ALIEN’S INABILITY TO
REQUEST FURTHER REVIEW OF A NEGATIVE FEAR DETERMINATION
AS A DECISION TO DECLINE SUCH REVIEW.

The NPRM notes that “8 CFR 208.30(g) provides that when an alien receives notice of a
negative [credible fear] determination, the asylum officer inquires whether the alien wishes to
have an immigration judge review the decision,” and that currently, “[i]f that alien refuses to
indicate whether he or she desires such review, DHS treats this as a request for review by an
immigration judge.”91 The Departments propose, however, to now “treat an alien’s refusal to
indicate whether he or she desires review by an immigration judge as declining to request such
review” – both with regard to credible fear assessments and the reasonable fear assessments
proposed elsewhere in the NPRM.92 This proposed modification would deprive asylum
applicants of their constitutional and statutory rights to have negative fear assessments
scrutinized by an IJ. Specifically, many applicants simply cannot understand the offer of further
review well enough to respond affirmatively, and the courts have made clear that a waiver of
one’s rights cannot be effective unless willingly and knowingly made. 93 In short, in many
90

Id. at 139-40 (emphasis added) (internal citations omitted).
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NPRM at 36273.
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See id.; see also supra Part III (opposing proposed modification to credible fear standard of
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A waiver of appeal must be “the result of considered judgments by respondents,” United States
v. Mendoza-Lopez, 481 U.S. 828, 840 (1987), and “must be ‘knowingly and intelligently made.’”
Narine v. Holder, 559 F.3d 246, 249 (4th Cir. 2009) (quoting Matter of Rodriguez-Diaz, 22 I&N
Dec. 1320, 1322 (BIA 2000)); see also Matter of Patino, 23 I&N Dec. at 76 (“Given the
profound ramifications of such a waiver, it is important that the waiver be knowingly and
intelligently made.”). Deprivation of the right to appeal based on a purported waiver that was
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instances, an immigrant’s inability to respond affirmatively cannot lawfully be interpreted as a
choice to forego review by an IJ.
In CAIR Coalition’s experience, a substantial proportion of asylum applicants face
language barriers, lack of access to counsel, or other complicating circumstances during their
credible fear assessments, meaning that they often cannot understand an inquiry as to whether
they desire further review of a negative fear assessment, and/or are unable to respond
affirmatively. In our experience, approximately ninety percent of asylum applicants in credible
fear interviews do not speak English as a first language. From that number, approximately onefifth of applicants speak a third language, that is not Arabic, French, or Spanish and lack access
to or have difficulty getting an interpreter competent in their primary language. This is
especially true for applicants who speak Mayan languages or who are from Western African
countries that have various regional dialects or tribal languages. Moreover, in our experience
approximately seventy-five percent of applicants undergo their credible fear interview without
any legal representation. Individuals in these circumstances cannot be expected to understand
questions regarding their desire for further review, both because they may not be able to ask
what this means and/or formulate a response and also because they may not even understand, or
have any familiarity with, the concept and significance of judicial review. In fact, we have often
encountered individuals who receive a negative decision and are unaware or unclear about what
is likely to happen next, even though later we learn that they had a phone call with an asylum
officer in which they apparently requested review of the decision before a judge. In short, a
substantial number of applicants with negative credible fear determinations must be assumed not
to understand, or not to be capable of responding to questions regarding their desire for
additional review.
The fact that so many applicants cannot understand the question or appropriately respond
must doom any effort to treat failure to respond affirmatively as a choice to waive IJ review. It is
a bedrock principle of American law that a person may not be understood as having waived her
rights unless she has done so both willingly and knowingly. In the Supreme Court’s words,
“[w]aivers of constitutional rights not only must be voluntary but must be knowing, intelligent
acts done with sufficient awareness of the relevant circumstances and likely consequences.” 94
These requirements apply in the criminal and civil contexts alike.95 “Indeed, in the civil no less

“not considered or intelligent” constitutes a “deprivation of judicial review” in violation of the
respondent’s “rights to due process.” Mendoza-Lopez, 481 U.S. at 839-40; see also Biwot v.
Gonzales, 403 F.3d 1094, 1098 (9th Cir. 2005) (“A waiver of the right to appeal a removal order
must be ‘considered and intelligent’ or it constitutes a deprivation of the right to appeal and thus
of the right to a meaningful opportunity for judicial review.”).
94

Brady v. United States, 397 U.S. 742, 748 (1970); see also Johnson v. Zerbst, 304 U.S. 458,
464 (1938) (“A waiver is ordinarily an intentional relinquishment or abandonment of a known
right or privilege. The determination of whether there has been an intelligent waiver of the right
to counsel must depend, in each case, upon the particular facts and circumstances surrounding
that case . . .”).
95

Fuentes v. Shevin, 407 U.S. 67, 94 n.31 (1972) (“In the civil area, the Court has said that ‘we
do not presume acquiescence in the loss of fundamental rights,’ Ohio Bell Tel. Co. v. Public
Utilities Comm’n, 301 U.S. 292, 307.”).
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than the criminal area, ‘courts indulge every reasonable presumption against waiver.’” 96
Courts have applied this principle in the immigration context as well. Just last month, the
Seventh Circuit made clear that the Visa Waiver Program, which requires the visitor to waive the
right to contest removal, except based on asylum, “[i]mplicat[es] both constitutional due process
concerns and statutory rights,” and so such a waiver is only valid “if it is made knowingly and
voluntarily.”97 In 2012, the Ninth Circuit considered a matter presenting issues directly on point
here, holding that the right to further review in the course of the removal process is among those
rights that may only be waived knowingly, and cannot be knowingly waived when the immigrant
does not understand the language in which the option for additional review is presented. “Even
in expedited removal proceedings . . . an alien’s waiver of the right of appeal must be both
considered and intelligent in order to be valid.” 98 Moreover, “[a] waiver of rights cannot be
found to have been considered or intelligent where there is no evidence that the detainee was first
advised of those rights in a language he could understand.” 99
As these decisions make clear, a regime in which immigrants would be deemed to have
waived additional review of a negative fear holding even when they did not respond at all would
be contrary to well-settled understandings of waiver, and hence unlawful. It also would disserve
the aims of the asylum framework itself. In adopting IIRIRA, Congress made clear that “there
should be no danger that an alien with a genuine asylum claim will be returned to
persecution.”100 By presuming a waiver when an applicant may simply be unable to understand
or respond to questions posed by an asylum officer, the Proposed Rule would ensure that there is
a significant danger of refoulement. To effectuate the statute, and to conform with well-settled
black-letter law regarding waiver of one’s rights, the Departments should refuse to adopt the
proposed rule change.
VI.

ADOPTION OF DISCRETIONARY, NON-STATUTORY BARS TO ASYLUM
WOULD BE UNLAWFUL.

As a matter of both law and public policy, the Departments may not adopt the proposed
discretionary, non-statutory bars to asylum. 101 The Proposed Rule would have the effect of
denying many or most asylum applications on discretionary grounds and severely limiting the
actual discretion that asylum adjudicators may exercise. The NPRM would thus contravene the
United States’ obligations pursuant to the Refugee Protocol, as well as Congressional intent.
Further, the specific bars under consideration (which are clearly meant as bars, even if thinly
disguised as “significantly adverse” and “adverse” factors) plainly contradict the statute and
judicial precedent – as courts have previously made clear. In addition, many of these proposed
adverse factors either completely ignore the realities of how applicants traveled to the U.S. (such
as the fact that there are few direct flights from many countries to the U.S.) or are not offenses
96
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that should rise to the level of disqualification (such as the use of fraudulent documents, which
may be the only mechanism for an asylum seeker to exit their home country). 102 Codifying these
factors in federal regulation would gut the entire notion of asylum, replacing the long-standing,
worldwide commitment to protecting those who are persecuted with a punitive system in the
U.S., based on a barely rebuttable presumption that people seeking asylum are not welcome.
Rather than adopting the proposed factors, discretionary denials of asylum should remain
“exceedingly rare,” and the danger of persecution should continue to “generally outweigh all but
the most egregious of adverse factors,” as it has for decades under U.S. and international law. 103
Imposition of New Bars to Asylum Would Contravene the Letter and Spirit
of the Refugee Convention’s and the Protocol’s Prohibitions on Refoulment.
The Departments’ proposed rule would ensure that the U.S. effectively become a serial
refouler by setting forth a laundry list of “significantly adverse” and “adverse” factors such that
nearly all applications would “ordinarily result in the denial of asylum as a matter of
discretion.”104 If it is nearly impossible to meet the criteria set forth by the Departments, then the
Departments will have created a system, which will de facto and automatically refoul refugees –
a system that would be wholly inconsistent with the Refugee Protocol. Moreover, reliance on the
idea that an asylum seeker may still be eligible for withholding of removal or protection under
CAT disregards the reality that these forms of protections are not true and full substitutes for
asylum, as they severely limit a person’s ability to travel and to have access to medical or social
welfare benefits that may assist them with resettlement, and provide no mechanism for derivative
family members who may themselves have suffered persecution to reunite with their principal
family member.105
With respect to the “significantly adverse” factors, the Departments wish to unlawfully
impose “penalties on account of [an applicant’s] illegal entry or presence.” 106 The Departments
first propose a range of specific factors that an adjudicator would be required to consider in
reviewing a claim for asylum relief. These include (1) unlawful entry or unlawful attempted
entry; (2) failure to seek asylum or refugee protection in another country transited en route to the
U.S.; and (3) use of fraudulent documents.107 The Protocol and other international instruments
reflect the United States’ obligations to permit refugees to seek asylum in its borders, to impose
102

See Motor Vehicle Mfrs. Ass’n. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (an
agency may not make a rule that runs counter to the evidence before the agency).
103

Shantu v. Lynch, 654 Fed.Appx. 608 (2016) (citing Zuh v. Mukasey, 547 F.3d 504, 507 (4th
Cir. 2008), quoting INS v. Cardoza-Fonseca, 480 U.S. 421, 443 (1987)); id. at 610 (citing
Dankam v. Gonzales, 495 F.3d 113, 119 n.2 (4th Cir. 2007)); see also Matter of Pula, 19 I&N
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[noncitizen] who has established a well-founded fear of persecution[,] the danger of persecution
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no penalties on asylum seekers based on their unlawful status, and to prevent the return of
individuals to countries where they would face persecution or torture. In particular, Article 31(1)
of the Protocol provides:
The Contracting States shall not impose penalties, on account of
their illegal entry or presence, on refugees who, coming directly
from a territory where their life or freedom was threatened in the
sense of article 1, enter or are present in their territory without
authorization, provided they present themselves without delay to
the authorities and show good cause for their illegal entry or
presence.108
The “significantly adverse” factors primarily involve either “illegal entry or presence” (unlawful
entry/attempted entry) or presence “without authorization” (fraudulent documents). 109 The
Proposed Rules would require such factors to be considered by an adjudicator and to be held
against an asylum seeker, which would constitute a “penalty.” Thus, there is no way to reconcile
the clear constraints of Article 31 on a nation’s consideration of asylum claims with the specific
factors proposed to be codified as “significantly adverse,” and the proposed factors must be
rejected.
Congress Determined that the New Grounds Under Consideration Should
Not Bar Asylum Claims.
Although the Proposed Rules describe them as new “factors” that adjudicators must
“consider,” it is clear that the “significantly adverse” and “adverse” factors are intended to serve
as complete or nearly complete bars on asylum claims. For the purposes of asylum, there is no
“technical difference[] between applying for and eligibility for asylum” with respect to
interpreting the statute.110 The NPRM is incorrect to claim otherwise. 111
The NPRM’s proposals are impermissibly at odds with the statutory scheme established
by Congress. As the Supreme Court has held, a pattern in which Congress enacts topic-specific
legislation revealing a limited conception of an agency’s authority, and repeatedly considers but
rejects legislation that would expand that authority, “preclude[s] an interpretation” of the
governing statutes that grants the agency the very powers Congress has declined to confer. 112
Here, Congress made clear that all noncitizens may apply for asylum, regardless of how or where
they entered into the U.S. In particular, 8 U.S.C. §1158(a)(1) provides that “[a]ny alien who is
physically present in the United States or who arrives in the United States (whether or not at a
designated port of arrival and including an alien who is brought to the United States after having
been interdicted in international or United States waters), irrespective of such alien’s status, may
108
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apply for asylum in accordance with this section or, where applicable, section 1225(b) of this
title.”113 The Departments may not cavalierly dismiss Congress’s clear intent to allow
immigrants entering through means other than designated ports of entry to apply and, if
appropriate, be granted asylum.
In addition, because Congress did not establish “significantly adverse” or “adverse”
factors in its comprehensive statutory scheme to define asylum eligibility, and only permitted the
Attorney General to add new factors that were consistent with Section 208, 114 the Departments
may not substitute their own judgment and attempt to supersede legislative intent with these new
presumptions, which are clearly contrary to the INA’s text and underlying Congressional intent.
Congress identified in the INA offenses that automatically remove an applicant from
consideration of discretion,115 and the Proposed Rules add factors that are not relevant to such
identified offenses. The proposals thus cannot be reconciled with the plain text of the INA. The
fact that the Attorney General has some discretion in creating new bars to asylum does not mean
that he can impose a rule “contrary to the will of Congress.” 116
The Courts Have Made Clear That It Would Be Unlawful to Bar Asylum on
the Bases Under Consideration Here.
Even if the Departments’ proposals to add new discretionary bars to asylum did not
violate national treaty obligations and contravene Congressional intent, most of the specific
bases for excluding applicants have already been declared unlawful. Here, again, the
Departments may not resurrect via regulation requirements that the courts have found to violate
the INA. The Departments first list “three specific but non-exhaustive factors that adjudicators
must consider when determining whether an applicant merits the relief of asylum as a matter of
discretion.”117 Each of these three is unlawful:
1. Proposed Bar: Unlawful entry or attempted entry except in immediate flight
from persecution or torture. This proposed bar is incompatible with Section 208 of the INA,
which provides that asylum shall be available to any person who is “physically present in the
United States or who arrives in the United States (whether or not at a designated port of arrival. .
.).”118 And while the INA permits the Attorney General to establish “additional limitations and
conditions . . . under which an alien shall be ineligible for asylum,” those limitations and
conditions must be “consistent with [the remainder of Section 208].” 119 A bar on asylum for
those who arrive at a place that is not a designated port of arrival – whether “discretionary” or
not – would contradict Section 208(a)(1), which expressly provides that such applicants are
eligible for asylum. For this reason, the United States District Court for the District of Columbia
113
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found last year that a rule barring asylum for applicants arriving at the border at a location other
than an authorized point of entry was flatly incompatible with the INA. 120 In the court’s view,
the position that applicants might be excluded on the basis of their unlawful entry or attempted
entry was “untenable.”121 This is no less so now that the Departments are seeking to make this a
“discretionary” bar, especially when there is no mechanism to account for how often this
“discretionary” factor will be utilized to exclude applicants from asylum; the possibility itself is
enough to make it unlawful.
Moreover, applicants must often enter the United States at unauthorized points of entry
for reasons outside their control. For example, some asylum seekers are unaware that designated
ports of entry exist. In other cases, designated ports of entry are difficult to access, causing
migrants to attempt unauthorized border crossings. Even when immigrants reach a designated
port of entry, they still encounter problems accessing the U.S. through the port of entry. Most
recently, Customs and Border Patrol (“CBP”) officers only allow the asylum seeker to cross the
international line if space is available in the port of entry (“metering”). 122 In other instances,
CBP officers have turned asylum seekers away by claiming “we’re not doing asylum here” or
telling migrants the port of entry is “full.” A September 2018 report by the U.S. Office of
Inspector General (“OIG”) found that metering and the Administration’s “Zero Tolerance
Policy” “likely resulted in additional illegal border crossings.” 123 The report concluded that
“OIG saw evidence that limiting the volume of asylum-seekers entering at ports of entry leads
some aliens who would otherwise seek legal entry into the United States to cross the border
illegally.”124 In these circumstances, the Departments – not asylum seekers – are responsible for
creating the exact behavior that will render immigrants ineligible for asylum.
2. Proposed Bar: Failure to seek asylum in intermediate country, more than 14 days
spent in third country where asylum application was possible, and transit through more
than one country. These proposed discretionary bars would also be unlawful. In East Bay
Sanctuary Covenant v. Barr,125 the Ninth Circuit expressly rejected the proposition that passage
through an intermediate country could bar an individual’s asylum claim in the U.S. As the court
explained, the INA provides two specific scenarios in which transit through a third country might
bar asylum: when the applicant has traversed a “safe third country” (which requires (1) an
agreement between the United States and the third country to which the person would be
removed and not subject to persecution, and (2) the opportunity for the applicant to receive full
and fair procedure for determining eligibility for asylum or similar protection); and when the
applicant has “firmly resettled” in another country before arriving in the United States (which
requires that the other country have offered the applicant a formal offer of official status
120

O.A. v. Trump, 404 F. Supp. 3d 109 (D.D.C. 2019).
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Id. at 147.
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See Al Otro Lado, Inc. v. Wolf, 952 F.3d 999 (9th Cir. 2020) (challenging the government’s
metering practices at the southern border).
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Department of Homeland Security Office of Inspector General, Special Review- Initial
Observations Regarding Family Separation Issues Under the Zero Tolerance Policy at 6 (Sept.
27, 2018), https://www.oig.dhs.gov/sites/default/files/assets/2018-10/OIG-18-84-Sep18.pdf.
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Id. at 7 (emphasis added).
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2020 U.S. App. LEXIS 21017 (9th Cir. 2020).
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allowing indefinite residence in the country).126 When neither of these doctrines applies, the
applicant cannot be assured of safety in the country through which she traveled and is eligible for
asylum in the United States.127
We have held in a long line of cases that the failure to apply for
asylum in a country through which an alien has traveled has no
bearing on the validity of an alien’s claim for asylum in the United
States. For example, we wrote in Damaize-Job v. INS, 787 F.2d
1332, 1337 (9th Cir. 1986), that an asylum applicant’s “failure to
apply for asylum in any of the countries through which he passed
or in which he worked prior to his arrival in the United States does
not provide a valid basis for questioning the validity of his
persecution claims.” The fact that an alien might prefer to seek
asylum in the United States rather than Mexico or Guatemala may
be reflective of the relative desirability of asylum in these
countries, but it has no bearing on the validity of the alien’s
underlying asylum claim.128
Accordingly, where the circumstances set out in the INA’s provisions regarding “safe
third country” and “firm resettlement” are not present, the Departments may not treat passage
through a third country as a basis for denying asylum. An applicant’s presence in another
country for 14 days does not satisfy either of these criteria, 129 nor does the fact that an applicant
traveled through more than one country before reaching the U.S. Thus, none of these proposed
bars is lawful.
3. Proposed Bar: Use of fraudulent documents to enter United States except when
alien arrived by air, sea, or land directly from home country. This proposed bar would also
be unlawful. Specifically, it would not be “consistent with [Section 208],” and thus would
violate the INA.130 Section 208 specifically delineates which category of crimes will foreclose
asylum – namely, “particularly serious crime[s],” which the INA defines to mean “aggravated
felon[ies].”131 Use of fraudulent documents, however, is not an aggravated felony. The INA
defines “aggravated felony” to include an enumerated list of offenses, including “murder, rape,
or sexual abuse of a minor,” illicit trafficking in controlled substances or firearms, non-political
violent crimes, and similarly heinous acts.132 The provisions of the criminal code relevant to
fraudulent documents – namely, 18 U.S.C. § 1546 (Fraud and misuse of visas, permits, and other
126

See id. at *19-*21.

127

See id. at *42-*43.

128

Id. at *48-*49.
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The 14-day bar is especially pernicious to the extent that an applicant is being forcibly held in
a third country (e.g., Mexico) to await asylum proceedings. In that case, an applicant might
forfeit eligibility for asylum as a result of a government policy that keeps her in the third country
against her will.
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Id. § 1158(b)(2)(C).
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Id. §§ 1158(b)(2)(A)(2), (b)(2)(B)(i).
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Id. § 1101(a)(43).
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documents) and 18 U.S.C. § 1543 (Forgery or false use of passport) – are not listed among those
constituting aggravated felonies.133 If Congress wanted these particular crimes to be per se,
rather than discretionary, bars to asylum, it could have done so by defining “particularly serious
crimes” to include them for purposes of an asylum claim review, 134 but it did not.
The INA “reserves [the severe consequences of a total bar to asylum] for those criminal
offenses that make an alien so ‘danger[ous] to the community of the United States’ that we are
not willing to keep him here, notwithstanding the persecution he may face at home.” 135 As Judge
Reinhardt explained, it is impossible to “imagine that when Congress added the ‘particularly
serious crime’ exception to our immigration law . . . it envisioned that everyday offenses of this
sort could be included within that term.”136 The Departments should continue to rely on
individualized analysis to ensure that asylum seekers are not unduly penalized and that only
those individuals who have been convicted of truly serious crimes (i.e., aggravated felonies) –
and who present a continued risk – are potentially subject to refoulement. Denial of asylum on
the basis of other crimes would be inconsistent with Section 208 and thus unlawful.
4. Proposed Bar: Valid criminal convictions, even if reversed, vacated, expunged, or
modified for certain reasons. This bar would impose nearly insurmountable hurdles to asylum
applicants – even those who have been wrongly convicted and those whose convictions have
been nullified for a variety of reasons. As an initial matter, this ground could be interpreted to
bar an applicant for conviction even of crimes that fall well below the “particularly serious”
threshold established by Section 208. Further, the proposal forces into the interview irrelevant
considerations: a past criminal conviction does not have any bearing on whether someone’s fear
is significantly or reasonably likely to come to pass. To the extent that such crimes may be
“particularly serious,” the NPRM would jam complex legal questions regarding what constitutes
an aggravated felony, a particularly serious offense, or a serious nonpolitical crime into a limited
interview process where the respondent is unlikely to be unrepresented, understand, or have
access to resources to push back against these difficult questions of law.
Even if it were limited to the aggravated felonies that constitute particularly serious
crimes for INA purposes, this ground would improperly prejudice those who were erroneously
convicted, including in cases in which a court has recognized that the conviction was the result
of unconstitutional conduct. Additionally, there are numerous reasons why an innocent
defendant might seek reversal or expungement of her conviction even when the expressed basis
for that action would not relate to a substantive or procedural infirmity in her case – for the
wrongly accused, the end result (freedom) is far more important than the specific procedural
basis for the court’s decision. The proposed bar, however, would leave such persons at the risk
of dire consequences – namely, return to a country in which they face death, torture, or other
persecution. This outcome would violate the applicant’s rights as well as our international
133

The INA also includes a definition for “serious crimes,” 8 U.S.C. § 1101(a)(h), which is
broader than the definition for aggravated felonies. However, Section 208 limits the class of
crimes that can bar asylum to “particularly serious crimes,” a term that is addressed not in the
INA’s definitional provision but rather in Section 208 itself (i.e., as “aggravated felonies”).
134

8 U.S.C. § 1158(b)(2)(B)(i) (“[A]n alien who has been convicted of an aggravated felony
shall be considered to have been convicted of a particularly serious crime.”).
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Delgado v. Holder, 648 F.3d 1095 (9th Cir. 2011) (Reinhardt, J., concurring).
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commitments.
The proposed bar would raise especially troubling due process concerns in the cases of
indigent people who have been convicted of crimes. Criminal defendants frequently lack legal
representation in post-conviction proceedings. 137 Therefore, they may not have the knowledge,
means, or will to fight their conviction until they are advised to do so when they are in removal
proceedings. By applying the presumption against the validity of an overturned or modified
conviction or sentence, the proposed rules hold asylum seekers to a higher standard than those
seeking other forms of relief in removal proceedings, by forcing only asylum seekers to rebut the
presumption despite the existence of actual defects in their underlying criminal proceedings. The
proposed rules therefore compound the harm to asylum seekers who, in addition to facing
persecution in their home countries, have been denied constitutionally compliant process in the
United States criminal legal system.
5. Proposed Bar: Presence for more than one year pre-filing. It would also be
unlawful to bar an applicant on the basis that she had been in the United States for more than a
year before filing for asylum if the applicant otherwise met the exceptions set out in the INA.
Section 212(a)(9)(B)(i)(II) bars any applicant who “has been unlawfully present in the United
States for one year or more, and who again seeks admission within 10 years of the date of such
alien’s departure or removal from the United States,” but Section 212 also provides a variety of
exceptions – for example, for certain victims of trafficking. 138 The Departments may not by
regulation countermand these exemptions by establishing a presumption that any applicant
present in the country for more than one year before filing is ineligible.
The proposed discretionary bar is particularly problematic given the role that the
government often plays in undercutting applicants’ understandings of the relevant deadlines or
even forcing applicants to accrue time awaiting other decisions. For example, in Del Carmen
Mendez Rojas v. Johnson, the U.S. District Court for the Western District of Washington
concluded that Section 212 was not by itself “reasonably calculated to apprise [applicants] of the
one-year time period,” and that the federal government’s failure to inform applicants of this
limitations period and to provide mechanisms ensuring they could comply with the deadline
violated applicants’ due process rights.139 This problem is further exacerbated by new
regulations recently adopted by the Departments that have dramatically extended the period
during which an applicant must wait to obtain employment authorization to 365 days. 140 This
rule will have the effect of pushing applicants to stay within the United States unlawfully for up
to a year – which in turn, under the bar proposed here, will likely render them ineligible for
asylum. That “heads I win, tails you lose” approach is fundamentally unfair and – as the Mendez
Rojas court recognized – incompatible with applicants’ due process and statutory rights.
VII.

THE CONSTITUTION AND THE INA PROHIBIT THE DEPARTMENTS FROM
ALLOWING IMMIGRATION JUDGES TO PRETERMIT ASYLUM

137

See Pennsylvania v. Finley, 481 U.S. 551 (1997) (providing that the right to appointed
counsel extends only to the “first appeal of right,” but not to further collateral attacks on a
conviction).
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8 U.S.C. §§ 1182(a)(8)(B)(i)(II), 1182(a)(8)(B)(iii).
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Del Carmen Mendez Rojas v. Johnson, 305 F. Supp. 3d 1176 at *20 (W.D. Wa. 2018).
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See Department of Homeland Security, Asylum Application, Interview, and Employment
Authorization for Applicants, Final Rule, 85 Fed. Reg. 38532 (rel. June 26, 2020).
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PROCEEDINGS OR LIMIT PARTICULAR SOCIAL GROUP CLAIMS TO
THOSE ARTICULATED AT THE I-589 STAGE.
Imposing a Rule 12(b)(6)-type decision-on-the-pleadings regime by allowing
pretermission based entirely on material in the applicant’s Form I-589 would be both unlawful
and inappropriate for applicants seeking asylum, withholding of removal, and protection under
the CAT.141 Further, precluding applicants from later asserting membership in a particular social
group (“PSG”) not presented at the I-589 completion stage would impermissibly penalize
applicants for their failure to arrive in the United States with a full command of American
asylum law or for errors outside their control, such as a change in the law or ineffective
assistance of counsel.142
The Departments May Not Assume that Applicants Are Capable of Putting
Forth a Fully Formed Legal Case at the Form I-589 Stage
As an initial matter, the Departments should continue their longstanding practice of
treating Form I-589 as a first step – a roadmap for asylum officers and immigration judges to
guide their interviews and hearings, respectively – and not a vehicle permitting final
determinations by IJs.143 This principle is consistent with the Handbook, which explains:
“[B]asic information is frequently given, in the first instance, by completing a standard
questionnaire. Such basic information will normally not be sufficient to enable the examiner to
reach a decision, and one or more personal interviews will be required.” 144 In the same way, the
I-589 form is precisely that: a standard questionnaire, which will only elicit basic or foundational
information, but will not be enough to provide a complete universe of a person’s story. This is
especially true because asylum and withholding cases raise complex issues that are often mixed
questions of fact and law.
This complexity is evident on the face of Form I-589. For instance, one question asks,
“Are you afraid of being subjected to torture in your home country…” While that question may
seem straightforward, it is not. The word “torture” is a legally defined concept and the question
is asking someone about the possibility of facing future torture. Thus, the question touches on
141

See 85 Fed. Reg. 36177 (proposing a new rule allowing immigration judges to pretermit and
deny an application for asylum, statutory withholding of removal, or protection under the CAT
regulations based on Form I-589 (and any supporting evidence) if the alien has not established a
prima facie claim for relief or protection under the applicable laws and regulations); FRCP
12(b)(6) (permitting judges in Federal district court proceedings to dismiss a case for failure to
state a claim).
142

See 85 Fed. Reg. 36179 (proposing to require applicants to define their proposed particular
social group as part of the asylum application or otherwise in the record, removing the possibility
of an applicant later receiving relief based on a particular social group formulation that was not
advanced at the initial application stage).
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See Matter of Fefe, 20 I&N Dec. 116 (BIA 1989) (“We note that there are often significant
differences (either discrepancies or meaningful omissions) between the written and oral
statements in an asylum application; these differences cannot be ascertained unless an applicant
is subjected to direct examination.”).
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Handbook at para. 200.
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complexities of both whether the activity at issue would constitute torture as a legal matter and
the probability that it will occur.145
Mixed questions such as these, or questions that are purely legal, can only be answered
through appropriate interviewing conducted by an official, in this case, an IJ, who is legally
trained. Such individuals are in the best position to sort through these questions as part of the
process of assessing whether the applicant is entitled to the relief sought. The Form I-589 by
itself is therefore not an adequate substitute for that process.
Applicants already face high barriers in explaining their background and asserting their
legal grounds for asylum or withholding of removal; these barriers often persist during the later
stages in the process as well, such as a hearing. The Departments may not penalize applicants
for lacking a fully formed legal case at the application stage. At this juncture in the process,
applicants are often dealing with trauma and subject to various limitations that severely inhibit
them from setting forth their best cases. Applicants are often forced to leave their home country
at a moment’s notice and thus unable to take anything with them, including records and
documentation. Making matters worse, applicants often must fill out the Form I-589 without the
aid of either an interpreter or legal counsel.146 These factors together mean that the information
on the form often reflects only a truncated, incomplete recitation of the relevant facts, which may
fail to support an asylum grant on their own, even when the applicant’s circumstances will
ultimately be shown to warrant relief.
CAIR Coalition’s experience demonstrates the importance of the immigration hearing in
developing an applicant’s factual record, which will then inform the applicant’s legal strategy
and the IJ’s assessment. For instance, we assisted a former police officer from a Central
American country in his application for withholding of removal. Despite completing high school
and the equivalent of a master’s degree, the former officer provided only a part of his story on
the I-589, explaining that while working the border inspecting dairy products, he had learned of
drug trafficking schemed and had warned his higher-ranking officer of this activity. The officer
proceeded on his asylum application to explain that he feared retaliation and harm by the gangs
and narco-trafficking groups involved. At first glance, the basis for his claim was unclear. Only
when we asked him to write out a detailed 20-page declaration and when he answered questions
from the IJ did it become clear that his case was a “whistleblower” former police officer case.
During the trial, he made clear that when he had registered this tip with his unit, he had stated
that the gangs were working with someone “inside,” but his supervisor had not registered this tip,
and that is how he had learned that his supervisor was working with these criminal groups. The
facts in this persons’ case were nuanced, involved him explaining a lot of internal government
specific information, something that only came out during testimony.
In another case, we had a client who tersely stated on his I-589 (which he completed pro
se) that he was afraid of the gangs because they wanted money from him. Only after careful
probing questions made by counsel prior to and at trial did the client explain that the last time the
gang had hurt him and extorted him they had called him by a childhood nickname, which in his
145

Kaplun v. Att’y Gen., 602 F.3d 260, 271 (3d. Cir 2010) (holding that an assessment of the
likelihood of torture involves a two distinct parts: (1) what is likely to happen, focused on facts,
and (2) whether what is likely to happen “amount[s] to the legal definition of torture,” which is a
legal question).
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See Aguilera-Cota v. U.S. INS, 914 F.2d 1375, 1382 (9th Cir.1990) (observing that asylum
“[f]orms are frequently filled out by poor, illiterate people who do not speak English and are
unable to retain counsel”).
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language referred to the fact that he was “slow” and “child-like” – a reference to his visibly
apparent mental health disability. In this case, especially given the client’s cognitive disability,
there would have been no way for him to have provided a precise account of his story and
articulated a particular social group, but that is exactly what the NPRM seeks to require -unrealistic standards.
These are only a handful of examples where human complexities and dynamics were not
completely captured by a two-dimensional form. Indeed, they could not have been captured,
because the form does not account for factors such as the length of one’s story, deceit to which
the applicant has been subjected, or the applicant’s lack of education or understanding.
Moreover, at twenty-six pages, including fourteen pages of small-print instructions, the Form I589 is an intimidating document even if the individuals filling the form out were not especially
vulnerable or using an unfamiliar language.147 Indeed, the instructions admit that “[i]mmigration
law concerning asylum and withholding of removal or deferral of removal is complex.”148
Allowing IJs to pretermit and deny applications on the basis of a “labyrinth[ine]” intake form 149
is a recipe for ensuring that arriving immigrants with well-founded fears of persecution will be
sent back to their home countries to face that persecution – a violation of core American values
and of our international commitment to non-refoulement.
The Constitution Entitles Applicants to Hearing Before an Immigration
Judge.
As detailed above, the Fifth Amendment’s Due Process Clause affords immigrants within
the United States the right to a meaningful hearing.150 While the proposal to place applicants
with positive credible-fear assessments into asylum-only proceedings would violate those
applicants’ due process rights, the proposal to pretermit applications based on information
provided in their Forms I-589 would reflect an equally if not more grievous denial of due
process.
Due process demands that asylum applicants be afforded a hearing during which they can
develop and present evidence in support of their claim. Indeed, a hearing before an IJ is even
more important in the immigration context than elsewhere, because IJs play a unique role in the
asylum process. Immigration courts are unlike Article III courts, in which the judge is a passive
adjudicator; rather, IJs actively solicit information from applicants based on the information

147

See I-589, Application for Asylum and for Withholding of Removal,
https://www.uscis.gov/system/files_force/files/form/i-589.pdf?download=1; I-589, Application
for Asylum and for Withholding of Removal: Instructions,
https://www.uscis.gov/system/files_force/files/form/i-589instr.pdf?download=1.
148

Id. at 4.
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Castro-O’Ryan v. I.N.S., 847 F.2d 1307, 1312 (9th Cir. 1988) (“With only a small degree of
hyperbole, the immigration laws have been termed second only to the Internal Revenue Code in
complexity. A lawyer is often the only person who could thread the labyrinth.”) (citations
omitted).
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See supra Part II.A.
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contained in the Form I-589 and, indeed, IJs have a duty to develop the record. 151 As explained
in the Handbook – a party determining refugee status should not place the burden on the asylum
applicant to determine whether his circumstances meet the standard for refugee protection.
Paragraphs 66 and 67 of the Handbook state the following:
66. In order to be considered a refugee, a person must show wellfounded fear of persecution for one of the reasons stated above. It
is immaterial whether the persecution arises from any single one of
these reasons or from a combination of two or more of them. Often
the applicant himself may not be aware of the reasons for the
persecution feared. It is not, however, his duty to analyze his case
to such an extent as to identify the reasons in detail.
67. It is for the examiner, when investigating the facts of the case,
to ascertain the reason or reasons for the persecution feared and to
decide whether the definition in the 1951 Convention is met with
in this respect...152
Further, the Handbook explains that “the duty to ascertain and evaluate all the relevant facts is
shared between the applicant and the examiner”153 and that an examiner must “[e]nsure that the
applicant presents his case as fully as possible and with all available evidence.” 154
The Handbook guidance is pertinent to the role of IJs in determining claims for
protection. In the U.S. immigration system, IJs act in the role of the “examiner” in the parlance
of the Handbook. As explained by former IJ Jeffrey S. Chase, “asylum adjudicators are required
to share the burden of documenting the asylum claim … [and] once the facts are ascertained, it is
the adjudicator who should identify the reasons for the feared persecution and determine if such
reasons bear a nexus to a protected ground.” 155 Accordingly, while the burden of providing facts
lies with the respondent, it is the IJ’s obligation to: (i) make sure the factual record is fully
developed and adequate for appellate review and (ii) apply those facts to the law. 156
151

Yang v. McElroy, 277 F. 3d 158, 162 (2nd Cir. 2002) (“[T]he IJ …, unlike an Article III
judge, is not merely the fact finder and adjudicator but also has an obligation to establish the
record.”).
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Handbook, at para. 66-67.
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Id. ¶ 196, at 47.
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Id. ¶ 205(b)(i), at 49.
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Jeffrey S. Chase, The Proper Role of IJs as Asylum Adjudicators, Jeffrey S. Chase Blog, (Feb.
4, 2018), https://www.jeffreyschase.com/blog/2018/2/4/the-proper-role-of-immigration-judgesas-asylum-adjudicators.
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The NPRM claims that, under the proposed rule, an IJ “would only be able to pretermit an
asylum application after first allowing the alien opportunity to respond” to DHS’s motion or an
IJ’s sua sponte order.85 Fed. Reg. 36277. This promise offers asylum seekers no comfort,
because the opportunity to “respond” in this way cannot substitute for a complete record
developed by a trained IJ with a court interpreter in which the IJ applies the facts presented to the
law.
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Importantly, applicants at the Form I-589 completion stage, where the proposed rule
would insert this new method of pretermission, often do not have legal representation. 157 The
presence of counsel is a strong predictor of whether an applicant will ultimately be successful in
their application.158 The IJ’s duty to help determine the existence of a legal basis for relief does
not depend on whether a respondent is represented by counsel, but the role of the IJ becomes
particularly important when the respondent appears pro se. As the courts have held:
Because [non-citizens] appearing pro se often lack the legal
knowledge to navigate their way successfully through the morass
of immigration law, and because their failure to do so successfully
might result in their expulsion from this country, it is critical that
the IJ “scrupulously and conscientiously probe into, inquire of, and
explore for all the relevant facts.”159
Without access to counsel, a pro se respondent is on her own to develop her legal
arguments for relief eligibility, gather evidence that is often located in her country of origin and
accessible only there, complete application forms and court filings in English, and present a
thorough and compelling case to the IJ. This process can be particularly difficult for applicants
whose native language is not English, who are detained, or who suffer from physical or mental
disabilities and/or psychological trauma.160 The proposed rule would absolve IJs of their duties
by placing these substantial burdens on the applicant when filling out the Form I-589 and
attempting to respond to either a DHS motion or sua sponte decision by the IJ. Such an
approach would deny applicants their constitutional due process rights and would result in the
illegal return of asylum seekers to countries where they face persecution.
The INA Entitles Applicants to a Hearing Before an Immigration Judge.
In addition to violating constitutional due process rights, the proposed rule would
impermissibly strip applicants of their “statutory procedural right to a meaningful or fair
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https://trac.syr.edu/immigration/reports/491/#f1
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Id. (“Odds of Gaining Asylum Five Times Higher When Represented”).
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Agyeman v. INS, 296 F.3d 871, 877 (9th Cir. 2002) (quoting Jacinto v. INS, 208 F.3d 725,
733 (9th Cir. 2000)); see also Jacinto, 208 F.3d at 733 (quoting Key v. Heckler, 754 F.2d 545,
1551 (9th Cir.1985)) (Judges “‘must be especially diligent in ensuring that favorable as well as
unfavorable facts and circumstances are elicited’” in the cases of pro se litigants.).

160

See Exec. Office for Immigration Review, FY 2016 Statistics Yearbook at E-1, Figure 9
(2017), https://www.justice.gov/eoir/page/file/fysb16/download (approximately 90 percent of
immigrants in removal proceedings do not have a sufficient grasp of the English language and
require a translator to participate in their proceedings); Farrin R. Anello, Due Process and
Temporal Limits on Mandatory Immigration Detention, 65 HASTINGS L. J. 363, 368 (2014)
(noting that “[t]he social isolation and uncertain duration of mandatory immigration detention
cause well-documented psychological and physical harm”).
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evidentiary hearing.”161 For example, IJs that pretermit applications at the Form I-589
completion stage would fail to administer oaths, receive evidence, and interrogate, examine, and
cross-examine applicants and any witnesses, in violation of the INA. Section 240 provides that
“[a]n immigration judge shall conduct proceedings for deciding the inadmissibility or
deportability of an alien.”162 It further states that “[t]he immigration judge shall administer
oaths, receive evidence, and interrogate, examine, and cross-examine the alien and any
witnesses.”163 There is no doubt that Congress used the term “shall” in its ordinary, mandatory
sense, particularly given that, in the very next sentence, it employed the permissive “may” to
describe the IJ’s prerogative to “issue subpoenas for the attendance of witnesses and presentation
of evidence.”164 Thus, Congress was clear that the IJs must interview applicants. Likewise, the
text of the INA requires the IJ to base her decision on “testimony” – testimony that would be
unavailable if a case were pretermitted based solely on the Form I-589. 165 Indeed, in INS v.
Cardoza-Fonseca,166 the Supreme Court interpreted the INA to provide that an applicant could
demonstrate a well-founded fear of persecution based entirely on her testimony at hearing167 –
again, presuming the very hearing that the Departments propose to short-circuit here. The
Departments may not, however, override these statutory directives via regulation. The INA
prohibits the NPRM changes. 168
161

Gutierrez-Rogue v. I.N.S., 954 F.2d 769, 772-3 (D.C. Cir. 1992) (internal citations omitted).
The Departments must also uphold the general requirement IJs bear “the responsibility of
ensuring that refugee protection is provided where such protection is warranted by the
circumstances of an asylum applicant’s claim.” Matter of S-M-J-, 21 I&N Dec. 722, 723 (BIA
1997).
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8 U.S.C. § 1129a(a)(1).
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8 U.S.C. § 1158(b)(1)(B); see also 8 C.F.R. § 1208.16 (“The testimony of the applicant, if
credible, may be sufficient to sustain the burden of proof without corroboration.”) (emphasis
added).
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480 U.S. 421 (1987).
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See id. at 424-25 (“Both respondent and her brother testified that they believed the
Sandinistas knew that the two of them had fled Nicaragua together and that even though she had
not been active politically herself, she would be interrogated about her brother’s whereabouts
and activities. Respondent also testified that because of her brother’s status, her own political
opposition to the Sandinistas would be brought to that government’s attention. Based on these
facts, respondent claimed that she would be tortured if forced to return.”). See also id. at 469
(Powell, J., dissenting) (observing that the claim the Court’s majority had found sufficient to
warrant relief “rested solely on [the applicant’s] testimony”).
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In this regard, it is irrelevant whether current regulations require hearings in particular cases,
see NPRM at 36277, because statute itself requires such hearings. Likewise, the NPRM is
incorrect in stating that pretermission “is akin to a decision by an immigration judge or the BIA
denying a motion to reopen to apply for asylum on the same basis,” id., because in such cases the
applicant has received the statutorily mandated hearing. In the current context, the alien would
be denied that hearing entirely.
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Moreover, adoption of the proposed pretermission rule would upset the well-founded
reliance interests of thousands of current applicants, who have completed their I-589s under a
regime in which they could expect to present more fulsome evidence to an IJ, perhaps with the
benefit of counsel.169 Having acted on the reasonable understanding that they would be able to
supplement their initial showings at statutorily mandated hearings at which they would be able to
provide testimony and other evidence, these applicants cannot now be subjected to a “bait and
switch” in which the Form I-589 is treated as though it reflected the entirety of their case.
Forcing Applicants to Articulate All Particular Social Groups Claims at the
Application Stage Would Violate Due Process
The Departments’ proposal would further deny an applicant due process by requiring her
to articulate all PSG claims at the Form I-589 or forfeit the ability to later present appropriate
PSGs. Forcing an applicant to articulate all PSG claims at the application stage – when she is
unlikely to have any knowledge of the complex law surrounding PSGs and therefore might not
even realize that her membership in a particular PSG could entitle her to asylum – would again
punish the applicant for errors outside of her control. The PSG jurisprudence, in particular, has
been rife with ambiguities, inconsistent applications, and circuit splits. 170 It would be manifestly
unfair and violate due process to penalize applicants because they arrived in the United States
without mastery of PSG law, or because their legal strategy was based on good law when
submitted, only for the law to change after critical filings had been submitted. In light of the
complexity of PSG jurisprudence and the various access-to-justice barriers that applicants must
navigate in immigration court generally, it is essential that the Departments preserve applicants’
ability to clarify and modify proposed PSGs designations at stages beyond the application stage,
including on appeal.

169

See D.H.S. v. Regents of the Uni. Of C.A., 591 U.S. ____ (slip op., at 23) (2020) (“[W]hen an
agency changes course, … it must ‘be cognizant that longstanding policies may have
‘engendered serious reliance interests that must be taken into account.’”); FCC v. Fox, 556 U.S.
502, 515 (2009) (agency must “provide a more detailed justification than what would suffice for
a new policy created on a blank slate” when “its prior policy has engendered serious reliance
interests that must be taken into account,” and “[i]t would be arbitrary or capricious to ignore
such matters”).
170

See, e.g., Cordoba v. Holder, 726 F.3d 1106, 1114 (9th Cir. 2013) (“We have recognized that
the phrase ‘particular social group’ is ambiguous.”) (citing Henriquez-Rivas v. Holder, 707 F.3d
1081, 1083 (9th Cir. 2013) (en banc)); Rojas-Pérez v. Holder, 699 F.3d 74, 81-82 (1st Cir. 2012)
(noting a “growing circuit split on the” social visibility requirement for articulating a valid PSG);
Fatin v. I.N.S., 12 F.3d 1233, 1238 (3d Cir. 1993) (“Both courts and commentators have
struggled to define ‘particular social group.’ Read in its broadest literal sense, the phrase is
almost completely open-ended.”); Bernardo M. Velasco, Who Are the Real Refugees? Labels as
Evidence of a “Particular Social Group,” 59 ARIZ. L. REV. 235, 235 & 252 (2017) (“PSG
doctrine is unnecessarily complicated and inconsistent ... Perhaps courts are simply incapable of
reliably making PSG determinations—at least following the current approach.”).
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Courts have long made clear that PSG claims may be modified throughout the asylum
process. This can occur even while a case is on appeal either by reviewing appellate courts 171 or
by a motion by the applicant in response to intervening law or new facts. Administrative
immigration decisions “must reflect meaningful consideration of the relevant substantial
evidence supporting the alien’s claims.”172 As such, applicants have been, and must continue to
be, permitted to amend their PSG claims during a pending proceeding, as the law evolves or the
applicant learns the significance of a relevant PSG. A particular applicant’s PSG descriptions
are often revised in response to the continually shifting PSG law, not only by the applicant and
her counsel, but also by IJs, the Board, and the courts. Indeed, it is often the decision-maker (not
the applicant) who identifies and applies a relevant PSG claim. The proposed rule would
overturn years of precedent and common practice under which IJs and Board members, in light
of the circumstances of individuals coming before them and their own obligations to administer
justice, have frequently clarified applicants’ proposed PSGs. 173 By substituting for this regime a
new “use-it-or-lose-it” PSG requirement, the NPRM would create an impermissible and
insurmountable burden for asylum applicants seeking to obtain relief due to valid membership in
a relevant PSG.
The NPRM’s reliance on the Matter of W-Y-C- to defend the proposed rule change is
misplaced. That case involved an individual who was “represented by counsel below,” and its
logic is grounded in a presumption of such representation.174 Pro se applicants present different
concerns not addressed by W-Y-C-. In CAIR Coalitions experience as LOP providers, many pro
se applicants do not understand the concept of a PSG; much less even read or understand the
constantly evolving case law. Requiring a pro se individual to articulate fully formed PSG in
their asylum application is an impossible hurdle. It also belies the IJs burden to develop the
record to identify potential grounds for relief. 175 IJs owe a heightened duty to pro se applicants,
which the Department cannot regulate away. Indeed, the Ninth Circuit has instructed IJs,
especially in cases involving pro se applicants, to “scrupulously and conscientiously probe into,
171

The Board need not adopt the precise particular social group advocated by the applicant. See,
e.g., Matter of Kasinga, 21 I&N Dec. 357, 365 (1996); see also Cece v. Holder, 733 F.3d 662,
670 (7th Cir. 2013).
172

Abdel-Masieh v. I.N.S., 73 F.3d 579, 585 (5th Cir. 1996) (internal quotations and citations
omitted); see also Matter of A-R-C-G-, 26 I&N Dec. 388, 390-91 (BIA 2014) (“The question
whether a group is a ‘particular social group’ within the meaning of the Act is a question of law
that we review de novo.”).
173

See, e.g., Nat’l Immigrant Justice Ctr., Particular Social Group Practice Advisory: Applying
for Asylum After Matter of M-E-V-G- and Matter of W-G-R 6 (2016),
https://www.immigrantjustice.org/sites/default/files/PSG%2520Practice%2520Advisory%2520a
nd%2520Appendices-Final-1.22.16.pdf (“[A] former child soldier who fears persecution in her
home country because of that former affiliation will not know the duration of membership
necessary to formulate a PSG—she only knows that people in her country wish to harm her for
something she cannot change.”).
174

85 Fed. Reg. 36279; Matter of W-Y-C- & H-O-B-, 27 I&N Dec. 189, 192 (BIA 2018).

175

Jeffrey S. Chase, The Proper Role of IJs as Asylum Adjudicators, Jeffrey S. Chase Blog, (Feb.
4, 2018), https://www.jeffreyschase.com/blog/2018/2/4/the-proper-role-of-immigration-judgesas-asylum-adjudicators.
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inquire of, and explore for all the relevant facts.” 176 Such an exploration naturally extends to
eliciting and clarifying the facts needed to discern whether an applicant is asserting all
appropriate PSGs, irrespective of whether the applicant had used the appropriate “magic words”
describing relevant PSGs at the application stage. For represented parties, Matter of W-Y-Ccreates dual responsibilities for the applicant, on the one hand, and the IJ, on the other. The
applicant bears the burden of submitting the relevant facts to put an IJ on notice of their PSG.
The IJ must then clarify applicants’ PSGs on the record and articulate those PSGs in their written
opinions.177 For this reason, the proposed rule would be unconstitutional even with respect to
represented applicants.178 But when a party is not represented, she cannot be expected to divine
the proper means of describing the basis for feared persecution – rather, the applicant must rely
on counsel and/or the IJ to help identify and flesh out relevant PSG claims during a hearing. 179

176

Dent v. Holder, 627 F.3d 365, 373–74 (“[A]liens appearing pro se often lack the legal
knowledge to navigate their way successfully through the morass of immigration law, and
because their failure to do so successfully might result in their expulsion from this country, it is
critical that the IJ scrupulously and conscientiously probe into, inquire of, and explore for all the
relevant facts.”) (quoting Agyeman v. I.N.S., 296 F.3d 871, 877 (9th Cir. 2002) (quotations
omitted)).
177

Matter of W-Y-C-, 27 I. & N. Dec. at 191 (“If an applicant is not clear as to the exact
delineation of the proposed social group, the Immigration Judge should seek clarification.”).
178

A represented applicant could be doubly denied due process if she experienced ineffective
assistant of counsel. Such an applicant would be denied a fair hearing in the first instance – due
to ineffective counsel – and then would not be able to fix this injustice once obtaining effective
counsel. See Matter of Lozada, 19 I&N Dec. 637 (BIA 1988) (a key element of whether a
hearing is fair the right to seek a remedy when counsel does not provide effective assistance); see
also American Immigration Counsel, Seeking Remedies for Ineffective Assistance of Counsel in
Immigration Cases, Practice Advisory n. 4 (Jan. 2016) (explaining that “[a]lthough the Attorney
General overruled Matter of Lozada in Matter of Compean, 24 I&N Dec. 710 (A.G. 2009)
(‘Matter of Compean I’), that decision was vacated less than six months later in Matter of
Compean, 25 I&N Dec. 1 (A.G. 2009) (‘Matter of Compean II’). In Matter of Compean II, the
Attorney General directed the immigration judges and the BIA to apply pre-Compean I standards
to motions to reopen based on ineffective assistance of counsel, thus restoring Matter of Lozada.
25 I&N Dec. at 3.”).
179

It is especially difficult for detained pro se applicants to learn about possible claims for relief
because the law libraries at detention facilities often have inadequate legal resources that are not
up-to-date and have not been translated into the immigrant’s native language. See, e.g., Penn
State Law Ctr. for Immigrants’ Rights Clinic, Imprisoned Justice: Inside Two Georgia
Immigrant Detention Centers 25 (2017),
http://projectsouth.org/wpcontent/uploads/2017/06/Imprisoned_Justice_Report-1.pdf.
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The Departments may not remove the IJ’s critical role in this regard. 180
In light of the above, the Proposed Rule modification would violate both the governing
statute and the Due Process Clause of the Fifth Amendment by denying applicants an
opportunity to update their claims based on an intervening change in the law. 181 If an applicant
put forward a PSG based on governing precedent, but that precedent was later overruled, the
proposed rule would foreclose the IJ and Board from considering new or revised PSG claims,
even though the change in law had dramatically altered the applicant’s evidentiary burden,
through no fault of her own. This would deny applicants “a full and fair hearing on [their]
claims.”182 As explained by the D.C. Circuit, “a hearing is not truly meaningful if a critical issue
is effectively excluded from consideration.”183 And in the Seventh Circuit’s words, when the
government “pull[s]” the “proverbial rug” out from under an applicant, the applicant must be
given “the opportunity to respond to the government’s critical shift in position.” 184 The proposed
rule would exclude the critical issue of whether the applicant is a member of a relevant PSG, as
recognized by the updated law, and would deny the applicant the opportunity to respond to the
shift in governing standards. A well-informed applicant would surely craft her case differently if
she had known that a change in law would change the requisite factual showing. Instead, the
proposed rule would deny the applicant the opportunity to conform to the new law, not only
denying due process but also wasting resources by forcing applicants to continue with an
unexpectedly non-meritorious claim – or, worse, forcing applicants to disregard meritorious
claims their facts may support.
The proposed rule would also violate the constitutional requirement that applicants
receive individualized determinations.185 An applicant receives an individualized determination
only if she has the opportunity to supplement the factual record in light of intervening changes in
law. When an IJ or the Board denies the applicant that opportunity, they necessarily presume
that the factual record developed in the intervening case would apply equally in the applicant’s

180

Like pro se applicants, represented applicants also encounter significant barriers to effectively
connecting to their counsel, such as accessing telephones in detention facilities. See, e.g., Dep’t
of Homeland Security Office of Inspector General, Management Alert on Issues Requiring
Immediate Action at the Theo Lacy Facility in Orange, California 7 (2017) (identifying
“telephone problems [at one detention facility that included] low volume and inoperable
phones”).
181

Chen v. Holder, 578 F.3d 515, 517-18 (7th Cir. 2009) (holding that it is an abuse of discretion
for the Board to rely on an intervening change in law that would have altered how the asylum
applicant developed the factual record without giving the applicant the opportunity to
supplement that record); accord He v. Holder, 749 F.3d 792, 798 (9th Cir. 2014) (Reinhardt, J.,
concurring) (expressing the view that the Board reversibly errs if it denies an applicant’s request
for a remand to introduce evidence in light of an intervening change in law).
182

Rusu v. INS, 296 F.3d 316, 322 (4th Cir. 2002); see also 8 U.S.C. § 1229a(b)(4)(B).

183

Gutierrez-Rogue v. INS, 954 F.2d 769, 773 (D.C. Cir. 1992).

184

Chen, 578 F.3d at 517.

185

See UNHCR Handbook ¶ 44 (“refugee status must … be determined on an individual basis”);
id. ¶ 43 (“The situation of each person must … be assessed on its own merits.”).
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case.186 This is wrong; “whether a social group is cognizable is a fact-based inquiry” that must
be made “on a case-by-case basis.” 187 The fact that a particular PSG has been rejected in one
applicant’s case does not mean it should be rejected in another’s case, and IJs must be able to
take this into account to make each applicant’s individualized determination.
For the foregoing reasons, the Departments should not adopt its proposal to allow IJs to
pretermit applications at the Form I-589. Further, the Departments should continue to allow
applicants and practitioners to conform their advocacy to changing PSG law.
VIII. THE NPRM’S PROPOSED MODIFICATIONS TO THE RULES
“PERSECUTION” AND “POLITICAL OPINION” ARE UNLAWFUL.
The Departments propose to modify their definitions of “persecution” and “political
opinion” to further restrict the class of applicants eligible for asylum. CAIR Coalition, which
serves applicants in the capital region (principally in Virginia, Maryland, and Washington, DC),
has extensive experience operating with the jurisprudence of the United States Court of Appeals
for the Fourth Circuit. The Departments’ proposals as to persecution and imputed political
opinion are arbitrary and contravene Fourth Circuit precedent – and the precedent of other
Circuits – and must be rejected.
Persecution.
The Departments propose to amend their rules (at 8 C.F.R. §§ 208.1 and 1208.1,
respectively) to narrowly cabin the circumstances constituting “persecution” for purposes of
asylum. Specifically, the amended rules would provide that “persecution requires an intent to
target a belief or characteristic, a severe level of harm, and the infliction of a severe level of harm
by the government of a country or by persons or an organization that the government was unable
or unwilling to control,” and would not include “intermittent harassment, including brief
detentions; threats with no actual effort to carry out the threats; or, non-severe economic harm or
property damage, though this list is non-exhaustive.”188
The proposed changes would be incompatible with precedent in the Fourth Circuit’s
rulings, and also those of other Circuits, which have roundly rejected a checklist approach. In
particular, they would conflict with repeated holdings that threats – whether or not immediately
acted upon – can constitute persecution. For example, in Tairou v. Whitaker,189 the Fourth
Circuit noted that its “binding precedent explicitly holds that a threat of death constitutes
persecution.”190 Thus, threats of death alone will render an applicant eligible for asylum:
“Because Tairou experienced multiple death threats in Benin, we hold Tairou established that he
was subjected to past persecution. We therefore grant the petition for review and remand to
186

See Valdiviezo-Galdamez v. Att’y Gen. of the U.S., 663 F.3d 582, 619 (3d Cir. 2011)
(Hardiman, J., concurring in the judgment) (an applicant’s appeal should not be decided based on
“facts and arguments raised by other applications in cases other than his own”).
187

Matter of W-Y-C- & H-O-B-, 27 I&N Dec. 189, 191 (BIA 2018) ((quoting Matter of L-E-A-,
27 I&N Dec. 40, 42 (BIA 2017))
188

Proposed rule 8 C.F.R. § 1208.1(e); 8 C.F.R. § 1208.1(e), at NPRM 36291-92, 36300.

189

909 F.3d 702 (2018).

190

Id. at 704.
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allow the BIA to consider whether, in light of Tairou’s demonstrated past persecution, he has a
well-founded fear of future persecution.” 191 Similarly, in Liu v. Gonzalez, the court noted that,
“[f]or purposes of gaining asylum, persecution is construed as involving ‘‘the infliction or threat
of death, torture, or injury to one’s person or freedom, on account of one of the enumerated
grounds in the refugee definition.”192 Most recently, the Fourth Circuit has held that extortion
may constitute persecution extending its analysis on persecution to economic activity that
implicates someone’s life and safety.193 In short, the Fourth Circuit and other courts have made
clear that certain conduct including death threats and extortion are sufficient to establish
persecution under the INA. To require additional fact-finding to determine whether the threats
will actually be carried out would inject immediacy or temporal requirements that have little to
do with the severity of the harm experienced or threatened, or invite checklist comparisons that
do not consider an applicant’s situation on a case-by-case basis. 194 It would also lead to absurd
results under which an applicant may be denied for not staying around until their persecutor
actually harms them or threatens them again 195 – positions that have been rejected by multiple
circuit courts.
Additionally, the proposed changes violate the well-settled principle that asylum cases
must be decided on their individual facts.196 They would treat all asylum seekers the same, even
though it is established that violence that rises to the level of persecution when directed against
children may not when directed against adults.197 The changes also ignore that various harms

191

Id. See also id. at 707-08 (“Contrary to the BIA’s reasoning, the threat of death alone constitutes
persecution, and Tairou was not required to additionally prove long-term physical or mental harm
to establish past persecution.”).
192

405 F.3d 171, 177 (4th Cir. 2005) (quoting Kondakova v. Ashcroft, 383 F.3d 792, 797 (8th Cir.
2004)) (emphasis added).
193

Oliva v. Lynch, 807 F.3d 53 (4th Cir. 2015) (“Extortion itself can constitute persecution, even
if the targeted individual will be physically harmed only upon failure to pay.”); ZavaletaPoliciano v. Sessions, 873 F.3d 241, 247 (4th Cir. 2017).
194

See Herrera Reyes v. Att’y Gen. of the U.S., 952 F.3d 101, 110 (3rd Cir. 2020) (finding that
BIA erred when it placed undue emphasis on whether the respondent actually experienced harm,
rejecting a check-list approach, and any focus on temporal limits to determine severity).
195

Martinez de Artiga v. Barr, 961 F.3d. 586, 591 (2nd Cir. 2020)

196

Handbook at § 51.

197

See, e.g., Santos-Guaman v. Sessions, 891 F.3d 12, 18 (1st Cir. 2018); Hernandez-Ortiz v.
Gonzales, 496 F.3d 1042, 1045 (9th Cir. 2007); Jorge-Tzoc v. Gonzales, 435 F.3d 146, 105 (2d
Cir.2006); Liu v Ashcroft, 380 F.3d 307, 314 (7th Cir. 2004); Abay v. Ashcroft, 368 F.3d 634,
640 (6th Cir. 2004)
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can cumulatively amount to persecution. 198 These modifications to the persecution analysis
undercuts the Departments’ own findings and other Circuit precedent on cumulative harm by
creating an incentive to focus on individual conduct that would not meet the Department’s
definition of persecution in isolation. The Departments may not overturn its own findings
without a reasoned explanation, and it may not overturn the courts’ holdings for the same
reason.199
Imputed Political Opinion.
The Departments propose to amend their rules to provide that “a political opinion is one
expressed by or imputed to an applicant in which the applicant possesses an ideal or conviction
in support of the furtherance of a discrete cause related to political control of a state or a unit
thereof.”200 They further propose to specifically exclude “fear[s] of persecution on account of a
political opinion defined solely by generalized disapproval of, disagreement with, or opposition
to criminal, terrorist, gang, guerilla, or other non-state organizations absent expressive behavior
in furtherance of a cause against such organizations related to efforts by the state to control such
organizations or behavior that is antithetical to or otherwise opposes the ruling legal entity of the
state or a legal sub-unit of the state.”201
Here, again, the proposed changes would conflict with Fourth Circuit precedent. For
example, in Lopez Ordonez v. Barr,202 decided just this year, the court held that an applicant’s
imputed opposition to perceived human rights abuses by a unit of the Guatemalan military (the
“G-2”) was a political opinion warranting asylum, even where that opposition had nothing to do
with “political control of a state or a unit thereof”:
The record in this case indicates that the G-2 imputed to Lopez
Ordonez a political opinion in opposition to military acts
“condemned by the international community as contrary to the
basic rules of human conduct.” When G-2 soldiers ordered Lopez
Ordonez to kill an infant, he refused and threatened to report them
to human rights organizations. As a result, they beat him with the
infant until the infant died – horrific conduct that “violate[s]
198

See, e.g., Karki v. Holder, 715 F.3d 792, 805 (10th Cir. 2013); Fei Mei Cheng v. Att’y Gen. of
the U.S., 623 F.3d 175, 192-94 (3d Cir. 2010); Bracic v. Holder, 603 F.3d 1027, 1036 (8th Cir.
2010); Kholyavskiy v. Mukasey, 540 F.3d 555, 571 (7th Cir. 2008); De Santamaria v. U.S. Att’y
Gen., 525 F.3d 999, 1008 (11th Cir. 2008); Smolniakova v. Gonzales, 422 F.3d 1037, 1048-49
(9th Cir. 2005); Porodisova v. Gonzales, 420 F.3d 70, 79-80 (2d Cir. 2005).
199

See De Niz Robles v. Lynch, 803 F.3d 1165, 1174 n. 7 (10th Cir. 2015) (Gorsuch J) (“[A]n
agency [interpreting ambiguous statutory language] may enforce its new policy judgment only
with judicial approval”); see also Pereira v. Sessions, 138 S.Ct. 2105, 2121 (Kennedy, J.,
concurring) (expressing concern about “reflexive deference” to agency interpretation and noting
that a determination of an agency’s power should accord with “constitutional separation-ofpowers principles and the function and province of the Judiciary”) (internal citations omitted).
200

Proposed rule 8 C.F.R. § 1208.1(d); 8 C.F.R. § 1208.1(d), at NPRM 36291, 36300.

201

Proposed rule 8 C.F.R. § 208.1(d); 8 C.F.R. § 1208.1(d), at NPRM 36291, 36300.

202

Lopez Ordonez v. Barr, 956 F.3d 238 (4th Cir. 2020).
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standards of human decency” by any measure.
…
Although Lopez Ordonez had been beaten for refusing to obey
orders to torture and kill in the past, his threats to report the
Guatemalan military for killing children showed a concrete
escalation in his opposition to the G-2’s activities. This caused a
corresponding escalation in the G-2’s response, which cannot be
ignored when determining whether he met the nexus requirement.
Accordingly, the political opinion the G-2 imputed to Lopez
Ordonez was not merely incidental or tangential to any other
reason for his punishment – indeed, the evidence shows the
opinion motivated the G-2 to persecute him in an unprecedented
and atrocious way.
…
In sum, we conclude that Lopez Ordonez established that the past
persecution he suffered at the hands of the Guatemalan
military was on account of a statutorily protected ground: his
imputed political opinion.203
Moreover, in Lagos v. Barr, the Fourth Circuit held that opposition to a gang could
constitute a political opinion that renders an applicant eligible for asylum. “[T]he record
evidence compels the conclusion that if, as Alvarez Lagos alleges, Barrio 18 has imputed to her
an anti-gang political opinion, then that imputed opinion would be a central reason for likely
persecution if she were returned to Honduras.” 204 The Fourth Circuit’s interpretation as to what
constitutes political opinion is also shared by other Circuits. As the Second Circuit recently
noted, “analysis of what constitutes political expression for these purposes involves a ‘complex
and contextual factual inquiry’ into the nature of the asylum applicant’s activities in relation to
the political context in which the dispute took place.” 205 In other words, the proposed rule seeks
to undercut the case-by-case country-specific analysis required for asylum withholding cases by
imposing narrow definitions focused on specific conventional western norms of political activity
that are not tethered to the situation on the ground. Thus, the NPRM’s proposed narrowing of
the types of “political opinion” that might be grounds for asylum must be rejected.
CONCLUSION
For the reasons discussed above, the Departments should decline to adopt the various
proposed changes set out in the NPRM.

203

Id. at 244-45.

204

Lagos v. Barr, 927 F.3d 236, 251 (4th Cir. 2019).

205

Hernandez Chacon v. Barr, 948 F.3d 94, 103 (2nd Cir. 2020) (citing Castro v. Holder, 597
F.3d 93, 101 (2d Cir. 2010)). See generally Castro, 597 F.3d at 101 (collecting cases).
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Lauren Alder Reid
Assistant Director, Office of Policy
Executive Office for Immigration Review
5107 Leesburg Pike, Suite 1800
Falls Church, VA 22041
RE: Procedures for Asylum and Withholding of Removal; Credible
Fear and Reasonable Fear Review - EOIR Docket No. 18-0002;
RIN 1125-AA94
To Whom it May Concern:
The Association of Pro Bono Counsel respectfully submits these
comments in opposition to the Department of Homeland Security
(“DHS”) and Department of Justice’s (“DOJ”) Notice of Proposed
Rulemaking and Request for Comment on Procedures for Asylum and
Withholding of Removal; Credible Fear and Reasonable Fear Review,
EOIR Docket No. 18-00-2, RIN 1125-AA94, issued June 15, 2020
(“NPRM”).
The Association of Pro Bono Counsel (APBCo) is a mission-driven
membership organization of more than 260 attorneys and practice group
managers who manage and implement pro bono practices in over 130 of
the world’s largest law firms. APBCo was founded in an effort to provide
greater public access to justice through pro bono legal services by
(1) promoting and encouraging the development of full-time law firm pro
bono counsel, (2) augmenting the professional development of pro bono
counsel, and (3) representing the greater law firm pro bono community.
As discussed below, APBCo members help recruit volunteers within their
firms for pro bono matters, including asylum cases. APBCo members
often manage and mentor those pro bono cases, as well.
CHALLENGES TO PRO BONO REPRESENTATION OF
ASYLUM SEEKERS
Relevant to this specific proposed regulation, the members of APBCo all
participate in placing pro bono clients with volunteer lawyers at their law
firms. One area in which U.S. law firms nationally provide thousands of
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hours of pro bono assistance is assisting in all aspects of immigration applications, particularly
asylum cases. While every part of the NPRM directly affects these clients, there are several
provisions that directly impact the ability for pro bono counsel to provide assistance. As
explained below, APBCo believes that the proposed rules would have serious, adverse effects on
the legal community’s ability to provide pro bono counsel to persons seeking asylum,
withholding of removal or protection under the Convention Against Torture.
Asylum seekers are entitled to counsel, not at government expense, both in interview before the
Asylum Office and in hearings before the Immigration Courts. See 8 CFR § 292.5(b) (right to
counsel in DHS interviews); 8 U.S.C. § 1362 (right to counsel in removal proceedings). Many
asylum applicants rely on pro bono counsel to obtain legal representation, both because they
cannot afford paid counsel and cannot obtain counsel from federally-funded legal aid
organizations. Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No.
104-134, 504(a)(18), 110 Stat. 1321, 50 (1996) (barring use of Legal Services Corporation funds
for representation of undocumented immigrants who have not yet obtained asylum).
Accordingly, pro bono counsel from the private sector have long played a pivotal role in the
representation of asylum seekers. The Executive Office for Immigration Review (EOIR), the
branch of the Department of Justice that runs the immigration trial courts in the United States,
has long espoused the value of having pro bono attorneys present throughout the asylum process:
“Pro bono representation benefits both the respondent and the court, providing
respondents with welcome legal assistance and the judge with efficiencies that can only
be realized when the respondent is represented. A capable pro bono representative can
help the respondent navigate court rules and immigration laws and thereby assist the
court in understanding the respondent's circumstances and interests in relief, if any is
available. Pro bono representation in immigration court thus promotes the effective and
efficient administration of justice.”1
The Immigration Court has made clear that the utilization of pro bono attorneys only helps the
administration of justice for respondents, including asylum seekers hoping to present their cases
clearly and efficiently to the tribunal.
Several hundred large law firms, including the majority of APBCo’s member law firms in the
United States, have incorporated immigration work into their pro bono programs. The rate of
representation of immigrants has been increasing, and part of that increase in representation has
been attributed to vigorous pro bono efforts.2 Though only a fraction of those law firms maintain
billable immigration practices, attorneys at these firms have represented thousands of asylum
seekers in partnership with community-based legal services providers.

1

U.S. Department of Justice, Executive Office of Immigration Review. “Memorandum: Operating Policies and
Procedures Memorandum 08-01: Guidelines for Facilitating Pro Bono Legal Services. March 10, 2008.
2
Ingrid V. Eagly & Steven Shafer. A National Study of Access to Counsel in Immigration Court. 164 U. Pa. L. Rev.
17 (2015).
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In order for attorneys at most large law firms to participate zealously in asylum representation,
many factors must be in place. First, attorneys must receive adequate and up-to-date training on
asylum law. The ever-changing nature of immigration law during the most recent administration
has reinforced the need for thorough training, which is often provided by the community legal
services organizations. Once trained, a pro bono attorney must then be matched with an
appropriate asylum matter. This matching process takes many factors into consideration—prior
experience of the volunteer, personal circumstances of the client, timing and capacity,
complexity of the immigration case, proximity to deadlines and hearing dates, and other
collateral factors. Legal services organizations thoroughly vet potential pro bono placements for
all of these factors to ensure a smoother pro bono experience for both attorney and client.
Immigration judges have also recognized the value of having pro bono attorneys represent
asylum seekers. Recognizing that many pro bono attorneys do not have vast experience in
immigration laws and procedures, EOIR has established “pro bono liaison judges” and in some
cases entire pro bono committees to help develop policies that are beneficial to pro bono
attorneys and clients.3 “The pro bono liaison judge, together with the court administrator, should
meet regularly with local pro bono legal service providers to discuss improving the level and
quality of pro bono representation at the court. Such meetings should be used to develop and
refine local procedures to encourage pro bono representation, bearing in mind the particular
needs and circumstances of each court.”4
Pro bono attorneys are differentiated from private, paid immigration attorneys in court
throughout the court process. The E-28 entry of appearance form contains a field for attorneys to
identify themselves as representing their client pro bono.5 Judges are encouraged to be mindful
of the inherent difficulties in the recruiting of pro bono representatives and the burdens pro bono
representatives assume for the public good. To facilitate pro bono representation, judges are
encouraged to give pro bono representatives priority scheduling at master calendars when
requested in recognition of the special staffing and preparation constraints faced by pro bono
counsel.6 Immigration judges are also encouraged to provide flexibility to pro bono attorneys
with regard to pre-hearing statements and conferences, telephonic or video conference hearings,
access to client files, and the representation of minors.7
Given the variations in experience outlined above (along with the need to balance paid work with
pro bono work), pro bono attorneys also require more time than most private immigration
attorneys to prepare an asylum case for an individual hearing. Once a pro bono attorney is
trained and receives the case referral from a legal services organization, the attorney needs time
to clear a conflict check, draft an engagement letter, review the case file, review relevant
3

See U.S. Department of Justice, Executive Office of Immigration Review. “Memorandum: Operating Policies and
Procedures Memorandum 08-01: Guidelines for Facilitating Pro Bono Legal Services. March 10, 2008.
4
Id.
5
https://www.justice.gov/sites/default/files/pages/attachments/2015/07/24/eoir28.pdf, p. 2.
6
See U.S. Department of Justice, Executive Office of Immigration Review. “Memorandum: Operating Policies and
Procedures Memorandum 08-01: Guidelines for Facilitating Pro Bono Legal Services. March 10, 2008.
7
See id.
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immigration law, and schedule multiple interviews with the client in order to elicit information—
a process that can be challenging and time-consuming. Asylum seekers are by definition
traumatized from fleeing persecution, and often do not present fact in a linear fashion,
particularly when confronted by a pro bono attorney whom they have never met before.8
Pro bono attorneys then require additional time to prepare the asylum case fully for presentation
to the immigration court. This preparation time can stretch for months, sometimes even years.
Attorneys need adequate time to craft detailed client declarations, witness statements (many
times from witnesses who do not have access to the technology on which we rely for quick
communications), and legal briefs. They need to research immigration law, gather secondary
sources for country conditions, and engage experts to opine on the political, social, and cultural
structures that lead to persecution. Experts may also be necessary to evaluate clients for
psychological trauma stemming from the persecution that is the basis of their asylum claims.9
This entire process is often undertaken with clients, witnesses and resources who often do not
speak the same language as the pro bono attorney, requiring additional time to secure
interpretation and translation services. The language barrier can lead to a longer time necessary
to build rapport with a client, which is essential toward eliciting their testimony for a declaration
and the legal brief. Cultural barriers and prior trauma can also lengthen the time necessary to
gather important information to present a case fully and ethically to the Court. Then, preparing
clients and witnesses for trial while utilizing interpreters often adds more time to the preparation
of a case.10
Immigration representation, and asylum representation in particular, remain a major focus of the
pro bono programs of the majority of the law firms whose pro bono counsel are members of
APBCo. In order to maintain such a broad representation of vulnerable asylum seekers and their
families, processes must remain tailored to facilitate pro bono representation.
I.

SUMMARY OF COMMENTS

The NPRM issued by DHS and DOJ would amend numerous provisions of the existing
regulations governing the standards and procedures for adjudicating and processing asylum
claims, withholding of removal, and protection under the Convention Against Torture (CAT)
regulations. The NPRM has a sweeping scope, covering, among other things, credible fear
determinations and the processing of applications for relief under US refugee law.
DHS and DOJ claim that the objective of the proposed changes to existing regulations is to save
the resources needed to process baseless claims and in many cases the NPRM claims simply to
8

https://immigrantjustice.org/sites/default/files/content-type/resource/documents/201810/NIJC%20Asylum%20Manual_final%2007%202018.pdf, p. 5-8.
9
See id., p. 28-36.
10
See
https://www.brennancenter.org/sites/default/files/legacy/Justice/LangAccess/Language_Access_in_Immigration_Co
urts.pdf
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be clarifying existing standards. But it is clear that the primary objective is, in fact, to cut back
dramatically on the number of refugees that can bring claims for asylum, withholding of removal
and protection under the CAT and the ability of a wide range of refugees to obtain relief under
US law. DHS/DOJ propose to make fundamental changes in who will receive protection under
U.S. asylum law and how the United States will treat refugees, while hiding behind the pretext of
saving adjudicatory resources and weeding out “baseless” claims. In doing so, DHS/DOJ are
also limiting the ability of pro bono counsel to effectively assist such refugees in large part by
significantly heightening the standards imposed on the credible fear interview and the
submission of the I-589. Pro bono counsel is rarely present or available at the credible fear stage
and in many instances even the I-589 has been submitted prior to a refugee obtaining pro bono
counsel. These problems are exacerbated further by the NPRM rendering bond for refugees
almost impossible, thus further limiting their access to pro bono counsel, many of whom work in
locations far from the most populated detention centers.
II.
THE PROPOSED PROCEDURAL CHANGES ARE INAPPROPRIATE AND
WOULD HAVE A DRAMATIC EFFECT ON THE ABILITY OF PRO BONO COUNSEL
TO ASSIST ASYLUM SEEKERS AND OTHER REFUGEES
A.

Waiver of PSG Claims

The NPRM proposes to force asylum-seekers to define every potential particular social groups
(“PSGs”) in their asylum applications. Any claims based on PSGs not advanced would be waived,
along with any motions to reopen or reconsider based on membership in PSGs that could have
been brought at the prior hearing.11
This provision is both unjust and contrary to existing law in light of the NPRM’s proposals on
pretermitting asylum claims. (Pretermitting of claims is discussed below.) The NPRM implies
that it is only codifying existing law, including Matter of W–Y–C– & H–O–B–, 27 I&N Dec. 189,
190–91 (BIA 2018). Yet that decision permitted applicants to raise PSGs during their individual
calendar hearings – i.e., at trial - even if they had failed to do so when their asylum applications
had been filed. Under the NPRM, there would be no individual hearing in many cases. Its use of
the phrase “as part of the asylum application or otherwise in the record” appears to be a
meaningless attempt to suggest process that it does not provide. This rule will effectively deny
asylum seekers the opportunity to fully explain the basis on which they fear persecution and instead
will empower denial of legitimate asylum claims merely because a non-lawyer (potentially nonEnglish-speaking) refugee without any understanding of American cultural context failed to
include specific phrasing.
The proposed rule makes no efforts to carve out exceptions for pro se applicants and explicitly
mandates that the waiver apply, even where the asylum seeker received ineffective assistance of
counsel. This means that an applicant who receives grossly negligent representation would
nonetheless have her claims waived, which conflicts with existing precedent, including Matter of
Lozada, 19 I.&N. Dec. 637 (BIA 1988).
11

NPRM, 85 F.R. at 36279
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The lack of exception to this broad waiver is even more concerning because of the ability to
pretermit claims. Ineffective assistance is particularly likely in pretermitted claims, given ICE’s
current practice of severely restricting attorneys’ access to their clients.
For all of the reasons explained above, these proposed restrictions also hamper the ability of pro
bono counsel to effectively assist these refugees. Because the process by which pro bono counsel
is assigned, and the amount of time typically involved in obtaining pro bono counsel, it is common
for a refugee to submit an I-589 application without the assistance of pro bono counsel. There are
also many situations where by the time pro bono counsel is available, there is a rush to meet the
deadline for filing the I-589. Both of these potential situations lead to the possibility that the I-589
will not include all possible bases upon which to seek asylum or other relief. Ascertaining all
relevant details to determine on what grounds a refugee may have a claim is a time-consuming and
painstaking process. It is exacerbated by language and cultural barriers, as well as by the fact that
the refugees are frequently victims of trauma that is difficult to talk about with strangers. All of
these challenges become insurmountable impediments when the current flexibility in adding or
amending PSGs is removed from the process as the NPRM proposes.

B.

Pretermitting Asylum Applications

The proposed rules permit judges to pretermit asylum applications without a hearing, denying
applicants their longstanding right to have their day in court. The NPRM expressly allows
pretermission if the asylum seeker “has not established a prima facie claim for relief or
protection” based on the applicant’s I-589 and supporting evidence.12 Refugees seeking
protection under US immigration laws should have their applications decided on the merits, not
technicalities.
Under the proposed regulation, an immigration judge may pretermit an asylum application in two
circumstances: (1) following an oral or written motion by DHS, and (2) sua sponte upon the
immigration judge’s own authority.13 Asylum applicants whose applications are pretermitted sua
sponte could be given as little as ten days’ notice of the immigration judge’s order.14
The proposed rule attempts to justify pretermission of asylum applications by equating I-589
applications to “other immigration applications” subject to pretermission and motions to reopen
asylum applications.15 This is a flawed comparison. Initial asylum applications are unique and
have long been considered so under immigration law. An I-589 application is markedly different
from a motion to reopen. In a motion to reopen or suspension of deportation case, the applicant

12

NPRM, 85 F.R. at 36302
NPRM, 85 F.R. at 36277
14
Id.
15
Id.
13
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has significantly more time to collect evidence, meet with experts, and obtain counsel. 16 This is
not the case with initial asylum application filings.
Additionally, pretermitting applications on the I-589 ignores the potential to amend the I-589 or
add information as it becomes available, including expert and psychological reports, which may
not be obtained by the time the individual has to make the initial filing to meet the one-year
deadline.
Finally, pretermission fails to take into consideration cultural differences that could severely
impact the success of an application, especially when the applicant does not have access to
counsel. For example, refugees may not use the correct English phrase to describe their
persecution or may not be as explicit as an asylum officer or immigration judge wants. Just
because a refugee doesn’t come up with the exact phraseology expected by the asylum officer or
immigration judge, doesn’t change the actual lived experience of persecution for that person.
Consequently, it should not deny a refugee the ability to seek the protections of asylum merely
because of wording.
Under the current system, pro bono counsel has the time and resources to assist the refugee client
in putting forward the best, most-detailed account of his or her experience in order to assist the
court in determining whether the standards for relief are met. Allowing pretermission based
solely on the I-589, deprives an applicant of the assistance of pro bono counsel simply by virtue
of the facts that there are many instances when pro bono counsel is not engaged when the I-589
is filed or pro bono counsel must rush to file the I-589. Under the current system, the applicant
may amend or expand her application after filing the initial I-589, thus providing pro bono
counsel the time to fully assist her.
The NPRM purports to level this playing field by allowing the refugee an opportunity to respond.
The refugee “would be able to address any inconsistencies or legal weaknesses in the asylum
application in the response to the judge's notice of possible pretermission.”17 But if the refugee
has not had sufficient time to obtain pro bono counsel, it is highly unlikely that the refugee will
understand his rights at this point, much less have the necessary expertise and resources to
exercise such rights. The NPRM exacerbates this situation further by assuming that a failure to
request review or respond essentially constitutes waiver.
C.

Change to Credible Fear

The NPRM amends the regulations regarding the standard of proof for credible fear proceedings.
While that standard previously was a finding that there was a “significant possibility” that a
refugee could establish eligibility for relief, the NPRM proposes raising that to “reasonably
possibility.” DHS has interpreted the “significant possibility” standard as requiring that a

16
17

See, e.g., Karageorgious v. Ashcroft, 374 F.3d 152 (2d Cir. 2004).
NPRM, 85 F.R. at 36277
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refugee “demonstrate a substantial and realistic possibility of succeeding” in immigration court
which is a lower standard than required to show “reasonable possibility.”
The NPRM also proposes that asylum officers, rather than the court, determine whether the
refugee is subject to one or more bars to asylum. The proposed rule purports to support this
change in order to “eliminate removal delays inherent in section 240 proceedings that serve no
purpose and eliminate the waste of adjudicatory resources currently expended in vain.”18
Instead, the proposed change works to deprive refugees from full access to the courts and their
determinations of these issues.
Because of the timing of credible fear interviews and their locations, it is highly unlikely that a
refugee will have access to pro bono counsel at the time that she undergoes the interview or at
the time that she receives the determination by the asylum officer as to whether she has
sufficiently fulfilled the requirements of credible fear. By imposing higher bars earlier in the
process, the NPRM effectively works to thin the pool of refugees without giving them a chance
to obtain the assistance of pro bono counsel to properly prove their claims in court.
The sweeping changes in U.S. asylum law proposed in the NPRM are designed to cut back on
the legal protection that the United States has guaranteed for refugees fleeing violence in their
home countries. They cause a particular impediment to obtaining pro bono counsel to assist with
these complicated and life changing matters. They frustrate the stated goals of the Executive
Office of Immigration Review – to increase and encourage the number of pro bono attorneys in
Immigration Court to help with the efficient administration of due process. The proposed rule
changes are wrong as a matter of law and policy, and APBCo urges DHS/DOJ to withdraw them
in full.
Sincerely,

Steven H. Schulman
Co-President

18

NPRM, 85 F.R. at 36272
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SURFHGXUDODV\OXPHOLJLELOLW\VWDQGDUGVLQDWOHDVWWKHIROORZLQJZD\V  HIIHFWLYHO\EDUV
FODLPVEDVHGXSRQJHQGHUEDVHGYLROHQFHJDQJYLROHQFHRURWKHUYLROHQFHDWWKHKDQGV
RISULYDWHDFWRUVUHJDUGOHVVRIZKHWKHUWKHJRYHUQPHQWLVXQDEOHRUXQZLOOLQJWRWKDW
YLROHQFHVHH)HG5HJ  KHLJKWHQVWKHVHYHULW\RIKDUPWKDWDQ
DSSOLFDQWPXVWKDYHVXIIHUHGLQWKHSDVWWREHHOLJLEOHLGDW  FUHDWHVD
SUHVXPSWLRQWKDWDQDSSOLFDQWFDQLQWHUQDOO\UHORFDWHWRDYRLGSHUVHFXWLRQVXFKWKDWPRUH
DSSOLFDQWVZLOOEHGHQLHGRQWKDWEDVLVLGDW  EURDGHQVWKH³ILUPUHVHWWOHPHQW´
PDQGDWRU\EDUWRDV\OXPVRWKDWLWZLOODSSO\WRDQ\DSSOLFDQWZKRSDVVHGWKURXJKDQ\
FRXQWU\ZLWKDUHIXJHHSURFHVVLQJV\VWHPLGDWDQG  PDNHVLWPRUHGLIILFXOW
IRUDSSOLFDQWVWRREWDLQSURWHFWLRQXQGHUWKH&RQYHQWLRQ$JDLQVW7RUWXUH &$7 E\
VSHFLI\LQJWKDWDSSOLFDQWVPXVWSURYHWKHLUWRUWXUHUZDVDSXEOLFRIILFLDODFWLQJXQGHUWKH
³FRORURIODZ´LGDW

9DVWO\LQFUHDVHVWKHIUHTXHQF\RIGLVFUHWLRQDU\GHQLDOV7KH3URSRVHG5XOH
HQXPHUDWHVWKUHH³VLJQLILFDQWO\´DGYHUVHGLVFUHWLRQDU\IDFWRUV  XQODZIXOHQWU\  WKH
DSSOLFDQW¶VIDLOXUHWRDSSO\IRUKXPDQLWDULDQSURWHFWLRQLQDWOHDVWRQHFRXQWU\WKDWZDV


7KH6WDWHVDOVRQRWHWKDWDGD\FRPPHQWSHULRGIRUDSURSRVHGUXOHRIWKLVPDJQLWXGH
LVXQUHDVRQDEOH$VVHWIRUWKLQWKLVOHWWHUWKH3URSRVHG5XOHFRQWDLQVQXPHURXV
SURYLVLRQVWKDWIXQGDPHQWDOO\UHVKDSHWKHDV\OXPSURFHVV7KLUW\GD\VLVVLPSO\
LQVXIILFLHQWIRUFRPPHQWHUVWRIXOO\DFFRXQWIRUWKHSRWHQWLDOHIIHFWVRIWKH3URSRVHG
5XOH
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WUDQVLWHGWKURXJKHQURXWHWRWKH8QLWHG6WDWHVDQG  WKHXVHRIIUDXGXOHQWGRFXPHQWV
6HH)HG5HJ7KH3URSRVHG5XOHIXUWKHUFRGLILHVQLQHQHJDWLYHGLVFUHWLRQDU\
IDFWRUVWKDWPXVWUHVXOWLQGHQLDOXQOHVVWKHDSSOLFDQWFDQHVWDEOLVK³H[WUDRUGLQDU\
FLUFXPVWDQFHVVXFKDVWKRVHLQYROYLQJQDWLRQDOVHFXULW\RUIRUHLJQSROLF\FRQVLGHUDWLRQV
RULIWKH>DSSOLFDQW@GHPRQVWUDWHVE\FOHDUDQGFRQYLQFLQJHYLGHQFHWKDWWKHGHQLDORI
DV\OXPZRXOGUHVXOWLQDQH[FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLSWRWKH>DSSOLFDQW@´
,GDW7KHVHQLQHIDFWRUVLQFOXGH  GD\VRISUHVHQFHLQDQ\FRXQWU\WKDW
KDVDQDV\OXPRUUHIXJHHSURFHVVLQJV\VWHP  WUDQVLWLQJWKURXJKPRUHWKDQRQHFRXQWU\
HQURXWHWRWKH8QLWHG6WDWHV  DQ\FULPLQDOFRQYLFWLRQUHJDUGOHVVRILWVVHYHULW\  
RQH\HDURUPRUHRIXQODZIXOSUHVHQFHSULRUWRWKHILOLQJRIWKHDSSOLFDWLRQ  IDLOXUHWR
ILOHWD[HV  KDYLQJWZRRUPRUHDV\OXPDSSOLFDWLRQVGHQLHGIRUDQ\UHDVRQ  KDYLQJ
ZLWKGUDZQDSULRUDV\OXPDSSOLFDWLRQ  IDLOXUHWRDWWHQGDQDV\OXPLQWHUYLHZDQG  
IDLOXUHWRILOHDPRWLRQWRUHRSHQDQDV\OXPFDVHEDVHGRQFKDQJHGFRXQWU\FRQGLWLRQV
ZLWKLQRQH\HDURIWKHFRQGLWLRQVFKDQJLQJ,GDW

&UHDWHVDULVNLHUDQGOHVVIDLUDV\OXPSURFHVV7KH3URSRVHG5XOHZRXOGDOORZ
LPPLJUDWLRQMXGJHVWRSUHWHUPLWFDVHVDQGRUGHUGHSRUWDWLRQLIWKHDV\OXPDSSOLFDWLRQ
IRUPGRHVQRWLOOXVWUDWHSULPDIDFLHHOLJLELOLW\)HG5HJ7KXVXQGHUWKH
3URSRVHG5XOHMXGJHVFDQWHUPLQDWHFDVHVDQGRUGHUGHSRUWDWLRQZLWKRXWDOORZLQJDQ
RSSRUWXQLW\IRUWKHDSSOLFDQWWRWHVWLI\7KH5XOHWKHQOLPLWVDSSOLFDQWV¶DELOLW\WRILOH
PRWLRQVWRUHRSHQEDVHGRQQHZJURXQGVIRUDV\OXPWKDWZHUHQRWDUWLFXODWHGRQWKH
DSSOLFDWLRQHYHQZKHQVXFKPRWLRQVDUHEDVHGRQLQHIIHFWLYHDVVLVWDQFHRIFRXQVHO6HH
LGDW7KH3URSRVHG5XOHDOVRH[SDQGVXSRQZKHQWKH)HGHUDO
*RYHUQPHQWFDQODEHODQDSSOLFDWLRQ³IULYRORXV´ZKLFKZLOOUHVXOWLQWKHDSSOLFDQWEHLQJ
SHUPDQHQWO\EDQQHGIURPUHFHLYLQJDQ\LPPLJUDWLRQEHQHILW,GDW

0DNHVWKHFUHGLEOHIHDUSURFHVVPRUHRQHURXV7KH3URSRVHG5XOHPDNHVDKRVW
RIFKDQJHVWKDWPDNHLWKDUGHUIRUDSSOLFDQWVWRSDVVWKHFUHGLEOHIHDUVFUHHQLQJ
LQFOXGLQJ  OLPLWLQJWKHFLUFXLWODZWKDWLPPLJUDWLRQMXGJHVFDQFRQVLGHUZKHQ
UHYLHZLQJQHJDWLYHFUHGLEOHIHDUILQGLQJVVRWKDWMXGJHVQHHGQRWFRQVLGHUWKHODZPRVW
EHQHILFLDOWRWKHDSSOLFDQW  UDLVLQJWKHVWDQGDUGIRUWKHVFUHHQLQJRI&$7FODLPV  
DSSO\LQJPDQGDWRU\EDUVDQGFRQVLGHULQJZKHWKHULQWHUQDOUHORFDWLRQLVUHDVRQDEOHDQG
 UHTXLULQJDSSOLFDQWVWRDIILUPDWLYHO\VWDWHWKHLULQWHQWWRDSSHDODQHJDWLYHFUHGLEOH
IHDUILQGLQJ)HG5HJ$GGLWLRQDOO\WKH3URSRVHG5XOHZRXOGSODFH
DSSOLFDQWVZKRUHFHLYHGDSRVLWLYHFUHGLEOHIHDUVFUHHQLQJLQWRVWUHDPOLQHG³DV\OXPRQO\´
SURFHHGLQJV,GDW

8QGHUPLQHVFRQILGHQWLDOLW\SURWHFWLRQV7KH3URSRVHG5XOH³FODULILHV´WKDWWKH
FRQILGHQWLDOLQIRUPDWLRQFRQWDLQHGLQDQDV\OXPDSSOLFDWLRQFDQEHGLVFORVHG³LQFHUWDLQ
FLUFXPVWDQFHVWKDWGLUHFWO\UHODWHWRWKHLQWHJULW\RILPPLJUDWLRQSURFHHGLQJVLQFOXGLQJ
VLWXDWLRQVLQZKLFKWKHUHLVVXVSHFWHGIUDXGRULPSURSHUGXSOLFDWLRQRIDSSOLFDWLRQVRU
FODLP´)HG5HJ
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:KHQWDNHQWRJHWKHUWKHVHSURYLVLRQVGUDVWLFDOO\UHIRUPWKHDV\OXPV\VWHPWRDQ
XQUHFRJQL]DEOHSURFHVVLQZKLFKRQO\DQDUURZIHZFDQDWWDLQSURWHFWLRQ7KHKDUPVWKDW
WKH3URSRVHG5XOH¶VUHVWULFWLYHDQGSXQLWLYHPHDVXUHVZLOOLQIOLFWRQDV\OXPVHHNHUVDUH
QXPHURXVDQGLQFDOFXODEOH7KH6WDWHVKLJKOLJKWMXVWDIHZRIWKH5XOH¶VFUXHOHIIHFWV
 E\PDNLQJDV\OXPRXWRIUHDFKHVSHFLDOO\IRUSDUWLFXODUO\YXOQHUDEOHDSSOLFDQWVWKH
3URSRVHG5XOHZLOOGHOLYHUDV\OXPVHHNHUVLQWRWKHKDQGVRIWKHLUSHUVHFXWRUV  WKH
3URSRVHG5XOHHQFRXUDJHVDSSOLFDQWVWRSXUVXHDV\OXPLQGDQJHURXVFRXQWULHVWKDWDUH
QRWHTXLSSHGWRKDQGOHWKHLUFODLPV  WKH3URSRVHG5XOHHIIHFWLYHO\IRUFHVDSSOLFDQWVWR
UHO\RQZLWKKROGLQJRIUHPRYDODQGSURWHFWLRQXQGHUWKH&$7ZKLFKDUHPRUHGLIILFXOWWR
UHFHLYHDQGHQFRPSDVVIHZHUEHQHILWVWKDQDV\OXPDQG  WKH3URSRVHG5XOH
GLVFRXUDJHVDSSOLFDQWVIURPVHHNLQJDV\OXPUHVXOWLQJLQPRUHDV\OXPVHHNHUVHPEDUNLQJ
RQGDQJHURXVFURVVLQJVDQGOLYLQJLQWKHVKDGRZVDVXQGRFXPHQWHGLPPLJUDQWV

$ $V\OXP6HHNHUV:LOO%H'HOLYHUHGLQWRWKH+DQGVRI7KHLU
3HUVHFXWRUV

$V\OXPVHHNHUVKDLOIURPGDQJHURXVDQGSROLWLFDOO\XQVWDEOHFRXQWULHVDOORYHUWKH
ZRUOG6XFKFRXQWULHVRIWHQLQFOXGHWKRVHZLWKDKLJKSUHYDOHQFHRIRUJDQL]HGFULPLQDO
JURXSVOLNH+RQGXUDV(O6DOYDGRUDQG*XDWHPDOD FROOHFWLYHO\WKH1RUWKHUQ7ULDQJOH 
DQG0H[LFRFRQIOLFWWRUQ$IULFDQFRXQWULHVOLNHWKH'HPRFUDWLF5HSXEOLFRI&RQJRDQG
FRXQWULHVZLWKJRYHUQPHQWVLQWROHUDQWRIVH[XDORUUHOLJLRXVPLQRULWLHVVXFKDV,UDQ1RW
RQO\GRHVWKH3URSRVHG5XOHPDNHWKHDV\OXPSURFHVVPRUHGLIILFXOWIRUPRVWRIWKHVH
DV\OXPVHHNHUVEXWLWZLOOSRVHDQHYHQJUHDWHUEDUULHUWRSURWHFWLRQIRUWKRVHZKRPD\
QHHGLWWKHPRVW²VXFKDVZRPHQXQDFFRPSDQLHGFKLOGUHQDQG/HVELDQ*D\%LVH[XDO
7UDQVJHQGHUDQG4XHHU /*%74 SHUVRQV$VDUHVXOWRIWKHVHFKDQJHVPDQ\ERQDILGH
DV\OXPVHHNHUVZLOOEHGHSRUWHGDQG³GHOLYHU>HG@LQWRWKHKDQGVRIWKHLUSHUVHFXWRUV´
/HLYD3HUH]Y+ROGHU)G WK&LU 

7KH6WDWHVILUVWGLVFXVVWKH5XOH¶VRXWVL]HGLPSDFWRQWKHVHJURXSVDQGWKHQ
GHVFULEHWKHSHUVHFXWLRQWKDWPDQ\ZLOOIDFHLIWKH\DUHGHSRUWHGDVDUHVXOWRIWKH
3URSRVHG5XOH

L 7KH3URSRVHG5XOH:LOO3UHFOXGH:RPHQ8QDFFRPSDQLHG
&KLOGUHQDQG/*%743HUVRQV)URP3URWHFWLRQDQG5HVXOWLQ
)XUWKHU3HUVHFXWLRQ

$VVHWIRUWKEHORZVHYHUDORIWKH3URSRVHG5XOH¶VFKDQJHVWRWKHDV\OXPSURFHVV
ZLOOPDNHLWPRUHGLIILFXOWIRUZRPHQXQDFFRPSDQLHGFKLOGUHQDQG/*%74SHUVRQVWR
REWDLQSURWHFWLRQ

1H[XV7KH3URSRVHG5XOHUHLQWHUSUHWVWKHQH[XVHOHPHQWLQDQH[WUHPHO\
UHVWULFWLYHPDQQHUVRWKDWZRPHQ/*%74SHUVRQVDQGXQDFFRPSDQLHGFKLOGUHQDUH
PRUHOLNHO\WREHGHQLHGSURWHFWLRQDQGGHSRUWHG7REHHOLJLEOHIRUDV\OXPDQDSSOLFDQW
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PXVWHVWDEOLVKWKDWWKHKDUPWKH\H[SHULHQFHGRUZRXOGH[SHULHQFHLQWKHIXWXUHKDVD
³QH[XV´WRDSURWHFWHGJURXQG6WDWXWRU\SURWHFWHGJURXQGVLQFOXGHUDFHQDWLRQDOLW\
UHOLJLRQSROLWLFDORSLQLRQDQGPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS86&
 D  &RXUWVKDYHURXWLQHO\UHFRJQL]HGWKDWJHQGHUEDVHGYLROHQFHJDQJ
YLROHQFHDQGDFWVVXFKDVKDWHFULPHVFRPPLWWHGE\QRQJRYHUQPHQWDODFWRUVKDYHD
QH[XVWRWKHSURWHFWHGJURXQGVRIPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXSDQGRUSROLWLFDO
RSLQLRQ)RUH[DPSOHLQ3LULU%RFY+ROGHU)G WK&LU WKH
1LQWK&LUFXLWKHOGWKDW³SHUVRQVWDNLQJFRQFUHWHVWHSVWRRSSRVHJDQJPHPEHUVKLSDQG
JDQJDXWKRULW\´PD\EHDSDUWLFXODUVRFLDOJURXSVXFKWKDWSHUVHFXWLRQGXHWRJDQJ
RSSRVLWLRQFRXOGEHJURXQGVIRUDV\OXP7KH)RXUWK&LUFXLWKDVKHOGWKDWDQDSSOLFDQW¶V
RSSRVLWLRQWRDJDQJZDVDSROLWLFDORSLQLRQ$OYDUH]/DJRVY%DUU)G
 WK&LU 5HFHQWO\WKH6HFRQG&LUFXLWIRXQGWKDWRSSRVLWLRQWRPDOH
GRPLQDWHGVRFLDOQRUPVFRXOGEHDSROLWLFDORSLQLRQ+HUQDQGH]&KDFRQY%DUU
)G G&LU 7KH1LQWK&LUFXLWKDVDOVRIRXQGWKDW³DOOZRPHQLQ
*XDWHPDOD´FRXOGEHDFRJQL]DEOHSDUWLFXODUVRFLDOJURXS3HUGRPRY+ROGHU)G
 WK&LU VHHDOVR0RKDPPHGY*RQ]DOHV)G WK&LU 
VXJJHVWLQJWKDW³\RXQJJLUOVLQWKH%HQDGLULFODQ´DQG³6RPDOLDQIHPDOHV´FRXOG
FRQVWLWXWHSDUWLFXODUVRFLDOJURXSV &HFHY+ROGHU)G WK&LU 
KROGLQJWKDW\RXQJ$OEDQLDQZRPHQOLYLQJDORQHDUHDSDUWLFXODUVRFLDOJURXS $QGIRU
PDQ\\HDUVWKHFRXUWVDQGWKH86'2-¶V%RDUGRI,PPLJUDWLRQ$SSHDOV %,$ KDYH
UHFRJQL]HGIHPDOHJHQLWDOPXWLODWLRQDVSHUVHFXWLRQRQWKHEDVLVRISDUWLFXODUVRFLDO
JURXSVGHILQHGE\JHQGHUDQGVRFLHWDOSUDFWLFHV0DWWHURI.DVLQJD, 1'HF
 %,$  ³\RXQJZRPHQRIWKH7FKDPED.XQVXQWX7ULEHZKRKDYHQRWKDG
)*0DVSUDFWLFHGE\WKDWWULEHDQGZKRRSSRVHWKHSUDFWLFH´LVDFRJQL]DEOHSDUWLFXODU
VRFLDOJURXS 

7KH3URSRVHG5XOHUHLQWHUSUHWVWKHWHUPV³SROLWLFDORSLQLRQ´DQG³SDUWLFXODUVRFLDO
JURXS´WRIRUHFORVHXSRQFODLPVLQYROYLQJ³LQWHUSHUVRQDOGLVSXWHV´³SULYDWHFULPLQDO
DFWV´RURSSRVLWLRQWR³QRQVWDWHRUJDQL]DWLRQV´6HH)HG5HJ7KLV
LQWHUSUHWDWLRQLVOLNHO\WREORFNPDQ\DSSOLFDQWVZKRVXIIHUHGSHUVHFXWLRQDWWKHKDQGVRI
SULYDWHDFWRUVVXFKDVYLFWLPVRIGRPHVWLFYLROHQFHKDWHFULPHVJHQGHUEDVHGYLROHQFH
DQGYLROHQFHUHODWHGWRJDQJV,QIDFWWKH5XOHVD\VDVPXFKH[SOLFLWO\VWDWLQJWKDW
GHVSLWHFLUFXLWFRXUWUHFRJQLWLRQJHQGHUUHODWHGFODLPVDQGFODLPVLQYROYLQJRSSRVLWLRQWR
DJDQJRURWKHUQRQJRYHUQPHQWDOJURXSLQFOXGLQJWHUURULVWDQGJXHUULOODJURXSVKDYHQR


7REHFRJQL]DEOHDSDUWLFXODUVRFLDOJURXSPXVWEH  EDVHGRQDFRPPRQLPPXWDEOH
FKDUDFWHULVWLF  GHILQHGZLWKSDUWLFXODULW\PHDQLQJWKDWLWLVGHILQHGE\FKDUDFWHULVWLFV
WKDW³SURYLGHDFOHDUEHQFKPDUNIRUGHWHUPLQLQJZKRIDOOVZLWKLQWKHJURXS´DQG  
VRFLDOO\GLVWLQFWPHDQLQJWKDWWKHJURXSLVSHUFHLYHGE\WKHVRFLHW\LQTXHVWLRQDVD
JURXS0DWWHURI:*5, 1'HF %,$ 0DWWHURI0(9*
, 1'HF %,$ 
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QH[XVWRDSURWHFWHGJURXQG6XFKDQDUURZFRQVWUXFWLRQRIWKHVHHOHPHQWVPHDQVPDQ\
DSSOLFDQWV²ZKRZLOOXQGRXEWHGO\VXIIHUH[WUHPHIRUPVRIKDUPLIWKH\DUHGHSRUWHG²
ZLOOEHGHQLHGSURWHFWLRQLQWKH8QLWHG6WDWHV

7KH0HDQLQJRI3HUVHFXWLRQ7KH3URSRVHG5XOHVWULSVWKHPHDQLQJRI
SHUVHFXWLRQPDNLQJFRPPRQIRUPVRIKDUPVXIIHUHGE\PHPEHUVRIWKHVHJURXSVQRW
VHYHUHHQRXJKWREHFRQVLGHUHGSHUVHFXWLRQ6SHFLILFDOO\WKH5XOHSURYLGHVWKDWWKH
H[LVWHQFHRIDSHUVHFXWRU\ODZLVQRWVXIILFLHQWWRHVWDEOLVKSDVWKDUPRUDUHDVRQDEOHIHDU
RIIXWXUHKDUPXQOHVVWKHUHLVFUHGLEOHHYLGHQFHWKDWWKHODZKDVEHHQRUZRXOGEH
DSSOLHGWRDQDSSOLFDQWSHUVRQDOO\)HG5HJ7KXVDODZFULPLQDOL]LQJVDPH
VH[UHODWLRQVKLSVPD\QRORQJHUEHWKHEDVLVIRUDV\OXPXQOHVVWKHDSSOLFDQWFRXOG
HVWDEOLVKWKDWWKH\SHUVRQDOO\ZRXOGEHFKDUJHGZLWKDFULPH$GGLWLRQDOO\WKH3URSRVHG
5XOHVWDWHVWKDWGHDWKWKUHDWVDORQHDUHQRWVXIILFLHQWO\VHYHUHWRFRQVWLWXWHSHUVHFXWLRQ
'HDWKWKUHDWVDUHDFRPPRQEDVLVIRUDV\OXP

8QODZIXO3UHVHQFH'LVFUHWLRQDU\)DFWRU8QGHUWKH3URSRVHG5XOHDSSOLFDQWV
ZKRDSSO\IRUDV\OXPDIWHURQH\HDURIXQODZIXOSUHVHQFHLQWKH8QLWHG6WDWHVZLOO
RUGLQDULO\EHGHQLHGRQGLVFUHWLRQDU\JURXQGVZKLFKZLOOKDUPYLFWLPVVXIIHULQJIURP
SRVWWUDXPDWLFVWUHVVGLVRUGHU 376' ,WLVZHOOUHFRJQL]HGWKDW376'FDQKLQGHUDQ
DSSOLFDQW¶VDELOLW\WRILOHDWLPHO\DSSOLFDWLRQ6HH0XNDPXVRQLY$VKFURIW)G
 VW&LU  ³'XULQJWKH$SULOKHDULQJWKH>LPPLJUDWLRQMXGJH ,- @
H[FXVHG0XNDPXVRQL¶VODWHILOLQJRIKHUDV\OXPDSSOLFDWLRQEHFDXVHWKH,-IRXQGKHUWR
EHVXIIHULQJIURP376'GXULQJWKH\HDUWKDWVKHZDVLQWKH8QLWHG6WDWHVDQGWKDWWKLV
FRQVWLWXWHGµH[WUDRUGLQDU\FLUFXPVWDQFHV¶MXVWLI\LQJWKHODWHILOLQJ´ 376'LVKLJKO\
SUHYDOHQWDPRQJYLFWLPVRIGRPHVWLFYLROHQFHFKLOGKRRGDEXVHDQGKDWHFULPHV7KLV
GLVFUHWLRQDU\IDFWRUZLOOEH\HWDQRWKHUREVWDFOHWRWKHVHDSSOLFDQWV¶DELOLW\WRUHFHLYH
UHOLHI


86&LWL]HQVKLS ,PPLJUDWLRQ6HUYV5HIXJHH$V\OXPDQG,QWHUQDWLRQDO2SHUDWLRQV
'LUHFWRUDWH'HILQLWLRQRI3HUVHFXWLRQDQG(OLJLELOLW\%DVHGRQ3DVW3HUVHFXWLRQDW
KWWSVWLQ\XUOFRP86&,63HUVHFWLRQ ³UHFHLSWRIWKUHDWVRYHUDSURORQJHGSHULRGRIWLPH
FDXVLQJWKHDSSOLFDQWWROLYHLQDVWDWHRIFRQVWDQWIHDU´DQG³LPPLQHQWWKUHDWRIGHDWK´
FDQDPRXQWWRSHUVHFXWLRQ 

*RPH]6DEDOORVY,16)G WK&LU 0ROO\+HQQHVV\)LVNH)RU
WUDQVJHQGHUPLJUDQWVIOHHLQJGHDWKWKUHDWVDV\OXPLQWKH86LVDFUDSVKRRW/$7,0(6
2FW KWWSVWLQ\XUOFRP/$7LPHV+HQQHVV\)LVNH

*XLOD)HUUDUL *HQH)HGHUHWDO3V\FKRORJLFDODGYRFDF\WRZDUGVKHDOLQJ 3$7+ $
UDQGRPL]HGFRQWUROOHGWULDORIDSV\FKRORJLFDOLQWHUYHQWLRQLQDGRPHVWLFYLROHQFHVHUYLFH
VHWWLQJ3/2621(  KWWSVWLQ\XUOFRPSV\FKGY,QWHUQDWLRQDO6RFLHW\IRU
7UDXPDWLF6WUHVV6WXGLHV*OREDO3HUVSHFWLYHVRQWKH7UDXPDRI+DWH%DVHG9LROHQFH
KWWSVWLQ\XUOFRPWUDXPDYLROHQFH
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7KLUG&RXQWU\7UDQVLW7KH3URSRVHG5XOHWKURXJKLWVQXPHURXVGLVFUHWLRQDU\
IDFWRUVDQGLWVH[SDQVLRQRIWKHILUPUHVHWWOHPHQWEDUGRRPVDV\OXPDSSOLFDQWVZKR
WUDQVLWHGWKURXJKDWKLUGFRXQWU\EXWGLGQRWDSSO\IRUUHOLHIWKHUH$VVHWIRUWKLQWKH
6WDWHV¶SULRUFRPPHQWOHWWHUVUHJDUGLQJUHODWHGUXOHVWKLVZLOOKDYHDSDUWLFXODUO\QHJDWLYH
LPSDFWRQZRPHQXQDFFRPSDQLHGFKLOGUHQDQG/*%74SHUVRQVIRUZKRPDSSO\LQJLQ
DWKLUGFRXQWU\PD\QRWEHIHDVLEOHRUVDIH

'LVFUHWLRQDU\IDFWRUV¶DSSOLFDWLRQWRFKLOGUHQ7KH3URSRVHG5XOHDSSOLHVLWV
QXPHURXVGLVFUHWLRQDU\IDFWRUVWRXQDFFRPSDQLHGFKLOGUHQPDNLQJWKHPPRUHOLNHO\WR
EHGHQLHGDV\OXP&RQJUHVVH[SUHVVO\UHFRJQL]HGWKHYXOQHUDELOLWLHVRIXQDFFRPSDQLHG
FKLOGUHQDQGWKHLUXQLTXHQHHGIRUSURWHFWLRQLQWKH:LOOLDP:LOEHUIRUFH7UDIILFNLQJ
9LFWLPV3URWHFWLRQ5HDXWKRUL]DWLRQ$FWRI3XE/1R6WDW
7935$ 6LJQLILFDQWO\XQGHUWKH7935$FKLOGUHQDUHHQWLWOHGWRSUHVHQWWKHLUFODLPV
GXULQJQRQDGYHUVDULDOLQWHUYLHZVDWWKH86&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV
86&,6 $V\OXP2IILFHLQWKHILUVWLQVWDQFHLQVWHDGRILQLPPLJUDWLRQFRXUW,GDW
 G  & 6WDWDW86&,6RIILFHUV³DUHWUDLQHGWRFRQGXFWQRQDGYHUVDULDO
LQWHUYLHZVDQGWRDSSO\FKLOGVHQVLWLYHDQGWUDXPDLQIRUPHGLQWHUYLHZWHFKQLTXHV´
ZKLFKFDQIDFLOLWDWHDFKLOG¶VWHVWLPRQ\-23Y86'HS¶WRI+RPHODQG6HF)
6XSSG '0G :LWKWKHEHQHILWRIQRQDGYHUVDULDOLQWHUYLHZVPDQ\
XQDFFRPSDQLHGFKLOGUHQKDYHEHHQJUDQWHGDV\OXP,QGHHGLQ)<FKLOGUHQ
XQGHUWKHDJHRIWZHQW\ZHUHJUDQWHGDIILUPDWLYHDV\OXPDVSULQFLSDODSSOLFDQWV
FRPSULVLQJDSSUR[LPDWHO\SHUFHQWRIDOOSULQFLSDODSSOLFDQWVJUDQWHGDIILUPDWLYH
DV\OXP

7KH3URSRVHG5XOHZLOOVXEMHFWPDQ\XQDFFRPSDQLHGFKLOGUHQWRGLVFUHWLRQDU\
GHQLDOVRIDV\OXPIRUPLQXWH²EXWFRPPRQ²LVVXHVOLNHIDLOLQJWRILOHDQDSSOLFDWLRQ
ZLWKLQRQH\HDURUHQWHULQJXQODZIXOO\WKHUHE\UHQGHULQJWKH7935$¶VSURWHFWLRQV
LUUHOHYDQW:LWKDV\OXPRIIWKHWDEOHWKHVHXQDFFRPSDQLHGFKLOGUHQZLOOEHIRUFHGWR
SUHVHQWFODLPVIRUZLWKKROGLQJRIUHPRYDODQGSURWHFWLRQXQGHUWKH&$7ZKLFKFDQRQO\


$WWDFKPHQW$GPLQLVWUDWLYH5HFRUGIRU$V\OXP(OLJLELOLW\DQG3URFHGXUDO
0RGLILFDWLRQV)HG5HJ SURSRVHG-XO\ DW$5$GPLQLVWUDWLYH
5HFRUGIRU,PSOHPHQWLQJ%LODWHUDODQG0XOWLODWHUDO$V\OXP&RRSHUDWLYH$JUHHPHQWV
8QGHUWKH,PPLJUDWLRQDQG1DWLRQDOLW\$FW)HG5HJ SURSRVHG1RY
 DW86&,6$5

86&LWL]HQVKLS ,PPLJUDWLRQ6HUYV5$,2&RPELQHG7UDLQLQJ&RXUVH 1RY
 KWWSVZZZDLODRUJ)LOH5HODWHGB3DUWSGI LQVWUXFWLQJRIILFHUVRQWKH
SRVVLEOHW\SHVRIFRJQL]DEOHFODLPVWKDWFKLOGUHQKDYH 0RVVDGVXSUDQRWHDW ³,Q
WKHWKUHHOHDGLQJFRXQWULHVRIQDWLRQDOLW\RISHUVRQVJUDQWHGHLWKHUDIILUPDWLYHRU
GHIHQVLYHDV\OXPZHUH&KLQD SHUFHQW (O6DOYDGRU SHUFHQW DQG*XDWHPDOD 
SHUFHQW  7DEOH 1DWLRQDOVRIWKHVHFRXQWULHVDFFRXQWHGIRUSHUFHQWRIDOOSHUVRQV
JUDQWHGDV\OXP´ 

'HS¶WRI+RPHODQG6HFVXSUDQRWHDWWEO
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EHJUDQWHGE\DQLPPLJUDWLRQFRXUW&)5,QWKHVHDGYHUVDULDOSURFHHGLQJV
XQDFFRPSDQLHGFKLOGUHQDUHVXEMHFWWRFURVVH[DPLQDWLRQDERXWWKHZRUVWPRPHQWVRI
WKHLUOLYHVZLWKRXWJXDUDQWHHGOHJDOFRXQVHO&-/*Y%DUU)GQ
WK&LU  GLVFXVVLQJWKH&RXUW¶VGHWHUPLQDWLRQWRQRWUXOHRQZKHWKHUPLQRUVKDYH
DFRQVWLWXWLRQDOULJKWWRDSSRLQWHGFRXQVHO $V&RQJUHVVUHFRJQL]HGLQHQDFWLQJWKH
7935$LPPLJUDWLRQFRXUWLVQRWWKHSURSHUYHQXHIRUFKLOGUHQWRSUHVHQWWKHLUFODLPVIRU
KXPDQLWDULDQSURWHFWLRQ6HH-23)6XSSGDW FLWLQJ86&
 G 

&RQILGHQWLDOLW\7KH3URSRVHG5XOHPRGLILHVWKH'HSDUWPHQWV¶FRQILGHQWLDOLW\
UHTXLUHPHQWV$V\OXPDSSOLFDWLRQVRIWHQLQYROYHVHQVLWLYHDQGWUDXPDWLFWRSLFV
SDUWLFXODUO\IRUFKLOGUHQDQGYLFWLPVRIJHQGHUEDVHGDQGKRPRSKRELFYLROHQFH
5HOD[LQJFRQILGHQWLDOLW\SURWHFWLRQVZLOOPDNHDSSOLFDQWVOHVVZLOOLQJWRIXOO\WHVWLI\
DERXWWKHLUH[SHULHQFHVZKLFKZLOOEHGHWULPHQWDOWRWKHLUFODLPV

LL :RPHQ8QDFFRPSDQLHG&KLOGUHQDQG/*%74$V\OXP
6HHNHUV$UH/LNHO\WR)DFH3HUVHFXWLRQLQ7KHLU+RPH
&RXQWULHV

$VVHWIRUWKDERYHWKH3URSRVHG5XOHPDNHVLWSDUWLFXODUO\GLIILFXOWIRUZRPHQ
XQDFFRPSDQLHGFKLOGUHQDQG/*%74SHUVRQVWRREWDLQSURWHFWLRQDQGDVDUHVXOWPDQ\
PHPEHUVRIWKHVHJURXSVZLOOEHGHSRUWHGRQO\WRIDFHKDUURZLQJIRUPVRISHUVHFXWLRQLQ
WKHLUKRPHFRXQWULHV



*HQGHUEDVHGYLROHQFH:RPHQDURXQGWKHZRUOGOLYHLQUHSUHVVLYHDQGSHULORXV
FRQGLWLRQV)RUH[DPSOH³>I@HPDOHJHQLWDOPXWLODWLRQKDVEHHQGRFXPHQWHGLQ
FRXQWULHVPDLQO\LQ$IULFDDVZHOODVLQWKH0LGGOH(DVWDQG$VLD´,Q$IJKDQLVWDQ
ZRPHQH[SHULHQFHKRQRUNLOOLQJVYLROHQWDWWDFNVDVWKH\WU\WRDWWHQGVFKRRORUZRUNDQG
IRUFHGPDUULDJHV3HU$PQHVW\,QWHUQDWLRQDO³>SHUFHQW@RI$IJKDQZRPHQDUH
LOOLWHUDWHZKLOH>SHUFHQW@IDFHIRUFHGPDUULDJHPDQ\EHIRUHWKHDJHRI´$QGLQ
WKH'HPRFUDWLF5HSXEOLFRI&RQJR³>D@UPHGPLOLWLDVDQGPHPEHUVRIVWDWHIRUFHVDUH
QRWRULRXVIRUEUXWDOJDQJUDSHVDVZHOODVVH[XDODQGKXPDQWUDIILFNLQJ´



)RUSXUSRVHVRIWKLVOHWWHUWKH6WDWHVPRVWO\IRFXVRQWKHGDQJHUVWKDWDV\OXPVHHNHUV
IDFHLQWKH1RUWKHUQ7ULDQJOHDQG0H[LFRDVDV\OXPVHHNHUVDUHPRVWFRPPRQO\IOHHLQJ
WKHVHDUHDVEXWWKH6WDWHVDOVRQRWHSDUWLFXODUO\HJUHJLRXVIRUPVRISHUVHFXWLRQ
ZRUOGZLGH

:RUOG+HDOWK2UJ)HPDOHJHQLWDOPXWLODWLRQ )*0 
KWWSVZZZZKRLQWUHSURGXFWLYHKHDOWKWRSLFVIJPSUHYDOHQFHHQ

$PQHVW\,QW¶O7KH:RUOG¶V:RUVW3ODFHV7R%H$:RPDQ
KWWSVZZZDPQHVW\XVDRUJWKHZRUOGVZRUVWSODFHVWREHDZRPDQ

,G
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0H[LFRDQGWKH1RUWKHUQ7ULDQJOHFRXQWULHVWKHFRXQWULHVIURPZKLFKPRVW
DV\OXPVHHNHUVKDLODOVRVXIIHUIURPH[WUHPHO\KLJKOHYHOVRIJHQGHUEDVHGYLROHQFH
(O6DOYDGRUUDQNVILUVWJOREDOO\IRUUDWHVRIIHPDOHKRPLFLGHZLWK*XDWHPDODUDQNLQJ
WKLUGDQG+RQGXUDVVHYHQWK$FFRUGLQJWRVRPHUHSRUWVDZRPDQLVPXUGHUHGHYHU\
KRXUVLQ+RQGXUDVHYHU\KRXUVLQ(O6DOYDGRUDQGWZRZRPHQDUHNLOOHGHDFKGD\
LQ*XDWHPDOD$FFRUGLQJWRDUHSRUWLQ0H[LFRUDQNVVL[WKIRUJHQGHUFULPHV
JOREDOO\

*DQJVLQWHQWLRQDOO\WDUJHWZRPHQIRUYLROHQFHDQGVH[XDODEXVH*DQJVDUH
NQRZQWRIRUFHJLUOVDQGZRPHQWREHFRPHWKHLU³JLUOIULHQGV´DQGVXEMHFWWKHPWRJDQJ
UDSH,QDUHSRUWGRFXPHQWLQJWKHVWRULHVRIDV\OXPVHHNHUVIURPWKH1RUWKHUQ7ULDQJOH
DQG0H[LFR³>Z@RPHQGHVFULEHGOLIHWKUHDWHQLQJDQGGHJUDGLQJIRUPVRIGRPHVWLF
YLROHQFHLQFOXGLQJUHSHDWHGUDSHVVH[XDODVVDXOWVDQGYLROHQWSK\VLFDODEXVHVXFKDV
EHDWLQJVZLWKEDVHEDOOEDWVDQGRWKHUZHDSRQV:RPHQUHSHDWHGO\HPSKDVL]HGWKDWWKH
SROLFHFRXOGQRWSURWHFWWKHPIURPKDUP´,WLVIRUWKHVHDPRQJRWKHUUHDVRQVWKDWWKH
81+LJK&RPPLVVLRQHURQ5HIXJHHV 81+&5 ILQGVWKDWZRPHQDQGJLUOVLQWKH
1RUWKHUQ7ULDQJOHFRXQWULHV³PD\EHLQQHHGRILQWHUQDWLRQDOUHIXJHHSURWHFWLRQRQWKH
EDVLVRIWKHLUPHPEHUVKLSRIDSDUWLFXODUVRFLDOJURXSDQGRUWKHLU LPSXWHG SROLWLFDO
RSLQLRQ´6HHDOVR+HUQDQGH]&KDFRQ)GDW

0RUHRYHUHYHQZKHQJRYHUQPHQWDFWRUVDUHQRWWKHH[SOLFLWSHUSHWUDWRUVRI
JHQGHUEDVHGYLROHQFHJRYHUQPHQWVDUHRIWHQXQDEOHRUXQZLOOLQJWRSUHYHQWYLROHQFH


0RVVDGVXSUDQRWHDW

81+&5:RPHQRQWKH581)LUVW+DQG$FFRXQWVRI5HIXJHHV)OHHLQJ(O6DOYDGRU
*XDWHPDOD+RQGXUDVDQG0H[LFR 2FW 
KWWSVZZZXQKFURUJIFKWPO

.LGVLQ1HHGRI'HIHQVH .,1' 6H[XDODQG*HQGHU%DVHG9LROHQFH 6*%9  
0LJUDWLRQ)DFW6KHHW $SU KWWSVWLQ\XUOFRP.,1'6*%9

0DUtD(QFDUQDFLyQ/ySH]/RQGRQ6FKRRORI(FRQRPLFV)HPLFLGHLQ&LXGDG-XiUH]LV
HQDEOHGE\WKHUHJXODWLRQRIJHQGHUMXVWLFHDQGSURGXFWLRQLQ0H[LFR )HE 
KWWSVWLQ\XUOFRP0H[LFR*HQGHU9LROHQFH.DWH/LQWKLFXP:K\0H[LFRLVJLYLQJRXW
KDOIDPLOOLRQUDSHZKLVWOHVWRIHPDOHVXEZD\ULGHUV/$7LPHV 2FW 
KWWSVWLQ\XUOFRP/LQWKLFXP/$7LPHV

:RPHQRQWKH581VXSUDQRWHDW

,GDW

81+&581+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ
1HHGVRI$V\OXP6HHNHUVIURP+RQGXUDV -XO\ 
KWWSVZZZUHIZRUOGRUJGRFLGKWPO81+&581+&5(OLJLELOLW\
*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI$V\OXP6HHNHUVIURP(O
6DOYDGRU 0DU KWWSVZZZUHIZRUOGRUJGRFLGHHKWPO81+&5
(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRIDV\OXPVHHNHUV
IURP*XDWHPDOD -DQ KWWSVZZZUHIZRUOGRUJGRFLGDHHKWPO
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SHUSHWUDWHGE\SULYDWHDFWRUVVXFKDVJDQJVRUGRPHVWLFDEXVHUV6HH*UDFHY
:KLWDNHU)6XSSG± ''& 86& D  'HVSLWH
WKHVHFRQGLWLRQVLQDVZHHSLQJVWDWHPHQWWKH3URSRVHG5XOHGLVUHJDUGVDOOFODLPVEDVHG
RQJHQGHU

9LROHQFH$JDLQVW8QDFFRPSDQLHG&KLOGUHQ8QDFFRPSDQLHGFKLOGUHQ
SUHGRPLQDQWO\PLJUDWHIURPWKH1RUWKHUQ7ULDQJOHWRHVFDSHVHYHUHIRUPVRIYLROHQFHDW
WKHKDQGVRIJDQJVDVZHOODVGRPHVWLFDQGVH[XDODEXVH,QDVWXG\RIDV\OXP
VHHNLQJFKLOGUHQSHUFHQWRIZKRPIOHGWKH1RUWKHUQ7ULDQJOHWKHRUJDQL]DWLRQ
3K\VLFLDQVIRU+XPDQ5LJKWVIRXQGWKDWFKLOGUHQVXIIHUHGZLGHVSUHDGDEXVHVLQWKHLU
KRPHFRXQWULHVSHUFHQWVXUYLYHGGLUHFWSK\VLFDOYLROHQFHSHUFHQWVXIIHUHGWKUHDWV
RIYLROHQFHRUGHDWKKDGZLWQHVVHGDFWVRIYLROHQFHDQGSHUFHQWKDGEHHQVH[XDOO\
DEXVHG

,WLVZHOOGRFXPHQWHGWKDWFKLOGUHQIDFHVHYHUHIRUPVRIJDQJYLROHQFHDQGWKUHDWV
LQWKH1RUWKHUQ7ULDQJOH,QIDFWLQWKH3K\VLFLDQVIRU+XPDQ5LJKWVVWXG\SHUFHQW
RIFKLOGUHQVXIIHUHGJDQJUHODWHGYLROHQFH,QDOOWKUHH1RUWKHUQ7ULDQJOHFRXQWULHV
³FKLOGUHQ>DUH@WDUJHWHGIRUUHFUXLWPHQWDEXVHDQGHYHQPXUGHU´*DQJVWDUJHWFKLOGUHQ
ZKHQWKH\DUHDV\RXQJDVWZHOYH\HDUVROG'XHWRWKHXSVXUJHLQJDQJYLROHQFHVLQFH
WKHHDUO\¶V(O6DOYDGRUKDVWKHKLJKHVWUDWHRIKRPLFLGHDPRQJFKLOGUHQDQG
DGROHVFHQWVLQWKHZRUOGZLWKKRPLFLGHDVWKHOHDGLQJFDXVHRIGHDWKDPRQJDGROHVFHQW
ER\VLQWKHFRXQWU\%HWZHHQWKH\HDUVRIDQGDSSUR[LPDWHO\RQHFKLOGZDV
PXUGHUHGHDFKGD\LQ+RQGXUDV0RUHRYHUDOPRVWKDOIRI+RQGXUDQFKLOGUHQOLYLQJLQ


6HH0ROO\2¶7RROH-XGJHRYHUWXUQV7UXPSSROLF\OLPLWLQJDV\OXPFODLPVE\YLFWLPVRI
JDQJVDQGGRPHVWLFYLROHQFH/$7,0(6 'HF 
KWWSVWLQ\XUOFRP27RROH*UDFH

0RVVDGVXSUDQRWH

3K\VLFLDQVIRU+XPDQ5LJKWV³7KHUH,V1R2QH+HUHWR3URWHFW<RX´
7UDXPD$PRQJ&KLOGUHQ)OHHLQJ9LROHQFHLQ&HQWUDO$PHULFD -XQH 
KWWSVWLQ\XUOFRP3K\VLFLDQVIRU+XPDQ5LJKWV17&

,G

81,&()&KLOGUHQUHWXUQHGWR&HQWUDO$PHULFDDQG0H[LFRDWKHLJKWHQHGULVNRI
YLROHQFHVWLJPDDQGGHSULYDWLRQ $XJ 
KWWSVWLQ\XUOFRP81,&()1RUWKHUQ7ULDQJOH

,RQ*ULOOR&KLOGKRRG6WROHQE\VWUHHWJDQJV81+&5 'HF 
KWWSVWLQ\XUOFRP&KLOGKRRG6WROHQ

81+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI
$V\OXP6HHNHUVIURP(O6DOYDGRU 0DUFK 
KWWSVZZZUHIZRUOGRUJGRFLGHHKWPO

81,&()VXSUDQRWH
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QHLJKERUKRRGVZLWKFULPLQDOJDQJVGRQRWKDYHDFFHVVWRHGXFDWLRQ,Q*XDWHPDODWRR
FKLOGUHQDUHWDUJHWVRIUHFUXLWPHQWE\FULPLQDOJDQJVDQGFKLOGUHQZHUHPXUGHUHG
LQDORQH


:KLOHWKH3URSRVHG5XOHGLVFRXQWVWKHJDQJYLROHQFHH[SHULHQFHGE\
XQDFFRPSDQLHGFKLOGUHQDVQRQSROLWLFDOWKHUHLVYROXPLQRXVHYLGHQFHRIWKHSROLWLFDO
SRZHUWKDWRUJDQL]HGFULPLQDOJURXSVKROGLQVRPHSDUWVRIWKH1RUWKHUQ7ULDQJOHZKHUH
WKH\RIWHQFRQWUROEDVLFJRYHUQPHQWDOIXQFWLRQV2QHUHSRUWGHWDLOVKRZLQDUHDVLW
FRQWUROV06ZLOO³DFWDVDQHIIHFWLYHDUELWHULQGRPHVWLFRUQHLJKERUO\GLVSXWHV
SDUWLFLSDWHGLUHFWO\LQFRPPXQLW\DVVRFLDWLRQVRUQRQJRYHUQPHQWDORUJDQL]DWLRQV
SURYLGHYRWHV RULPSHGHWKHP LQHOHFWLRQVDVZHOODVRWKHUVHUYLFHVIRUORFDOSROLWLFDO
DFWRUVDQGRSHQWKHGRRUWRHFRQRPLFRSSRUWXQLW\´,QDUHFHQWH[DPSOHRIWKHLUTXDVL
JRYHUQPHQWDOUROHLQWKHZDNHRI&29,'6DOYDGRUDQJDQJVHQIRUFHGWKHQDWLRQDO
FXUIHZDQGFRRUGLQDWHGDFURVVWKHFRXQWU\WRHVWDEOLVKVFKHGXOHVIRUVWRUHVWRRSHQ
UHVLGHQWVWRREWDLQIRRG2SSRVLWLRQWRWKHVHJDQJVLVPRUHWKDQPHUHIHDURISULYDWH
FULPLQDODFWV²LQPDQ\FDVHLWLVSROLWLFDOLQQDWXUH

7KHUHDUHDOVRVWDUWOLQJOHYHOVRIGRPHVWLFDQGVH[XDODEXVHLQWKH1RUWKHUQ
7ULDQJOH7KH3K\VLFLDQVIRU+XPDQ5LJKWV¶VWXG\IRXQGWKDWSHUFHQWRIFKLOGDV\OXP
VHHNHUVVXIIHUHGYLROHQFHSHUSHWUDWHGE\DIDPLO\PHPEHU,Q*XDWHPDODFKLOGVH[XDO
H[SORLWDWLRQDQGVH[WRXULVPUHPDLQDVLJQLILFDQWSUREOHP,Q+RQGXUDVFKLOGDEXVH
LQFOXGLQJWKHFRPPHUFLDOVH[XDOH[SORLWDWLRQRIFKLOGUHQUHPDLQVDVHULRXVSUREOHPDQG
+RQGXUDVLVDGHVWLQDWLRQIRUFKLOGVH[WRXULVP5HPDUNDEO\+RQGXUDVGRHVQRWKDYHD


1RUZHJLDQ5HIXJHH&RXQFLO9LROHQFH+DV3XVKHG7KRXVDQGVRI&KLOGUHQLQ
+RQGXUDVDQG(O6DOYDGRU2XWRI6FKRRO 0D\ 
KWWSVWLQ\XUOFRP1RUZHJLDQ5HIXJHH&RXQFLO

8QLWHG1DWLRQV+XPDQ5LJKWV2IILFHRIWKH+LJK&RPP¶U&RPPLWWHHRQWKH5LJKWVRI
WKH&KLOGH[DPLQHVUHSRUWRI*XDWHPDOD -DQ KWWSVWLQ\XUOFRP81+5
*XDWHPDOD&KLOGUHQ

81,&()VXSUDQRWH

,Q6LJKW&ULPH06LQWKH$PHULFDV )HE 
KWWSVWLQ\XUOFRP,Q6LJKW&ULPH

7KH$UPHG&RQIOLFW/RFDWLRQ (YHQW'DWD3URMHFW&HQWUDO$PHULFDDQG&29,'
7KH3DQGHPLF¶V,PSDFWRQ*DQJ9LROHQFHKWWSVWLQ\XUOFRP$&/(''DWD

,G

86'HS¶WRI6WDWH*XDWHPDOD+XPDQ5LJKWV5HSRUW 0DU 
KWWSVWLQ\XUOFRP*XDWH5HS

86'HS¶WRI6WDWH+RQGXUDV+XPDQ5LJKWV5HSRUW 0DU 
KWWSVWLQ\XUOFRP+RQG5HS
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VWDWXWRU\UDSHODZ,QDOOWKUHH1RUWKHUQ7ULQJOHFRXQWULHVJLUOVDUHIUHTXHQWO\
NLGQDSSHGDQGYLFWLPL]HGE\UHSHDWHGJDQJUDSH

8QGHUWKH5XOHGHVSLWHWKHGLVWUHVVLQJYLROHQFHDQGDEXVHXQDFFRPSDQLHG
FKLOGUHQVXIIHUWKHLUFODLPVDUHPRUHOLNHO\WREHGHQLHGDVLQYROYLQJ³SULYDWHFULPLQDO
DFWV´RUEHFDXVHRIWKHSUHVHQFHRIGLVFUHWLRQDU\IDFWRUVOLNHXQODZIXOHQWU\

9LROHQFH$JDLQVW/*%743HUVRQV/*%74SHUVRQVDUHVXEMHFWWR
GLVFULPLQDWLRQDQGSHUVHFXWLRQLQPDQ\SDUWVRIWKHZRUOG³7KHUHDUHVWLOOPRUHWKDQ
FRXQWULHVZLWKVRGRP\ODZVDQGSXQLVKPHQWFDQLQFOXGHIORJJLQJLPSULVRQPHQWDQGLQ
DERXWDGR]HQMXULVGLFWLRQVWKHGHDWKSHQDOW\´$VQRWHGDERYHWURXEOLQJO\XQGHUWKH
3URSRVHG5XOHWKHH[LVWHQFHRIVXFKODZVLQDQDSSOLFDQW¶VKRPHFRXQWU\ZRXOGEH
LQVXIILFLHQWIRUWKHPWRREWDLQDV\OXP

/*%74PLJUDQWVIDFHVSHFLDOGDQJHUVLQWKH1RUWKHUQ7ULDQJOHDQG0H[LFR
ZKHUHKRPRSKRELFDQGWUDQVSKRELFYLROHQFHLVZLGHVSUHDG,Q(O6DOYDGRU
RUJDQL]DWLRQVUHSRUWHGYLROHQFHDQGGLVFULPLQDWLRQDJDLQVW/*%74SHRSOHE\SXEOLF
RIILFLDOVDQGSROLFHIRUFHV0RUHRYHU/*%74SHUVRQVUHSRUWHGWKDWZKHQDWWHPSWLQJ
WRPDNHDOOHJDWLRQVRIYLROHQFHFRPPLWWHGDJDLQVWWKHPWKH\ZHUHKDUDVVHGE\WKH
6DOYDGRUDQQDWLRQDOSROLFHDQGDWWRUQH\JHQHUDOLQFOXGLQJE\EHLQJVXEMHFWHGWRVWULS
VHDUFKHV,Q+RQGXUDV/*%74LQGLYLGXDOVDUHURXWLQHO\VXEMHFWHGWRSK\VLFDO
YLROHQFH,Q*XDWHPDODDOPRVWRQHWKLUGRIWUDQVZRPHQLGHQWLILHGSROLFHRIILFHUVDV
WKHLUPDLQSHUVHFXWRUVDQG/*%74ZRPHQH[SHULHQFHIRUFHGSUHJQDQFLHVWKURXJKZKDW
LVNQRZQDV³FRUUHFWLYHUDSH´$QGLQ0H[LFRWZRSROLFHRIILFHUVZHUHDUUHVWHGLQ
FRQQHFWLRQZLWKWKHNLGQDSSLQJWRUWXUHDQGH[HFXWLRQRID\RXQJJD\FRXSOH,Q
DGGLWLRQWRWKHVHGLVWXUELQJW\SHVRIYLROHQFHGLVFULPLQDWLRQLQDVSHFWVRIFLYLOVRFLHW\LV
DOVRFRPPRQ,Q0H[LFR(O6DOYDGRUDQG+RQGXUDVWKHODZSURKLELWVGLVFULPLQDWLRQ


,G

.LGVLQ1HHGRI'HIHQVH .,1' 6H[XDODQG*HQGHU%DVHG9LROHQFH 6*%9  
0LJUDWLRQ)DFW6KHHW $SU KWWSVWLQ\XUOFRP.,1'6*%9

$PQHVW\,QW¶O'LVFULPLQDWRU\ 2U'HDGO\ &RXQWULHV)RU/*%73HRSOH
KWWSVWLQ\XUOFRP$PQHVW\&RXQWULHV

86'HS¶WRI6WDWH(O6DOYDGRU+XPDQ5LJKWV5HSRUW 0DU 
KWWSVWLQ\XUOFRP(O6DOY5HS

,G

'HS¶WRI6WDWH±+RQGXUDVVXSUDQRWHDW

2UJDQL]DFLyQ7UDQV5HLQDVGHOD1RFKH+XPDQ5LJKWV9LRODWLRQV$JDLQVW
7UDQVJHQGHU:RPHQLQ*XDWHPDODDW )HE KWWSVWLQ\XUOFRP2751/*%7
'HS¶WRI6WDWH±*XDWHPDODVXSUDQRWHDW

$XVWULDQ&HQWUHIRU&RXQWU\RI2ULJLQDQG$V\OXP5HVHDUFKDQG'RFXPHQWDWLRQ
$&&25' 0H[LFR6H[XDO2ULHQWDWLRQDQG*HQGHU,GHQWLW\ 62*,  0D\ 
KWWSZZZUHIZRUOGRUJGRFLGIGKWPO
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EDVHGRQJHQGHULGHQWLW\RUVH[XDORULHQWDWLRQEXWDEXVHVDUHUDPSDQW1RWDEO\LQ
*XDWHPDODOHJDOSURWHFWLRQVDJDLQVWDQWL/*%74GLVFULPLQDWLRQGRQRWHYHQH[LVW

,QOLJKWRIWKHUDPSDQWDEXVHVWKDWEHIDOO/*%74DV\OXPVHHNHUVWKH\KDYHORQJ
EHHQFRQVLGHUHGWRPHULWDV\OXPSURWHFWLRQ.DURXQLY*RQ]DOHV)G
WK&LU %XWDVGLVFXVVHGDERYHXQGHUWKH3URSRVHG5XOHPDQ\FRXOGVHHWKHLU
FODLPVGHQLHGGXHWRGLVFUHWLRQDU\DQGRWKHUUHDVRQV

% 7KH3URSRVHG5XOH5HTXLUHV$V\OXP6HHNHUVWR5HTXHVW3URWHFWLRQLQ
'DQJHURXVDQG,OO(TXLSSHG&RXQWULHV

7KURXJKLWVFRGLILFDWLRQRIVHYHUDOGLVFUHWLRQDU\IDFWRUVDQGLWVEURDG
UHLQWHUSUHWDWLRQRIWKHILUPUHVHWWOHPHQWEDUWKH3URSRVHG5XOHPDNHVWKHIDLOXUHWRDSSO\
IRUSURWHFWLRQLQDWKLUGFRXQWU\DGHWHUPLQLQJIDFWRULQDQDSSOLFDQW¶VFDVH%XW
DSSO\LQJIRUUHOLHILQDWKLUGFRXQWU\LVRIWHQDIUXLWOHVVHQGHDYRUWKDWFDQDOVREH
H[WUHPHO\GDQJHURXV,QSUHYLRXVFRPPHQWOHWWHUVRSSRVLQJVLPLODUUHJXODWLRQVWKH
6WDWHVDGGUHVVHGWKHKDUPVWKDWDSSOLFDQWVZRXOGVXIIHULIIRUFHGWRDSSO\IRUSURWHFWLRQ
LQWKHWKLUGFRXQWULHVRI0H[LFR*XDWHPDOD+RQGXUDVRU(O6DOYDGRU7KH6WDWHV
IXUWKHUGLVFXVVHGWKHLQDGHTXDF\RIWKHVHDV\OXPV\VWHPV7KH6WDWHVKDYHDWWDFKHG
WKRVHFRPPHQWOHWWHUVIRUWKH'HSDUWPHQWV¶UHIHUHQFHDQGPDLQWDLQWKDWIRUFLQJDV\OXP
VHHNHUVWRDSSO\IRUSURWHFWLRQLQDWKLUGFRXQWU\ZLOOKDYHGDQJHURXVWUDXPDLQGXFLQJ
FRQVHTXHQFHV

& $SSOLFDQWV:LOO%H'HSULYHGRI$GHTXDWH+XPDQLWDULDQ3URWHFWLRQ

7KH3URSRVHG5XOHPDNHVLWVRPDQ\RWKHUZLVHHOLJLEOHDSSOLFDQWVZLOOEHGHQLHG
DV\OXPEHFDXVHRIQHZGLVFUHWLRQDU\DQGUHIRUPXODWHGPDQGDWRU\EDUV6XFKDSSOLFDQWV
ZLOOKDYHWRUHO\RQWKHDOWHUQDWLYHIRUPVRIUHOLHIRIZLWKKROGLQJRIUHPRYDODQG
SURWHFWLRQXQGHUWKH&$7+RZHYHUWKHDYDLODELOLW\RIZLWKKROGLQJRIUHPRYDODQG&$7
GRHVOLWWOHWRSURWHFWERQDILGHDV\OXPVHHNHUV)LUVWPDQ\ZLOOEHGHQLHGZLWKKROGLQJRI
UHPRYDODQG&$7SURWHFWLRQEHFDXVHWKHVHIRUPVRIUHOLHIKDYHPXFKKLJKHUVWDQGDUGVRI
SURRIWKDQDV\OXP86& E  ,16Y&DUGR]D)RQVHFD86
 ,16Y6WHYLF86  )RUUHIHUHQFHLQOHVVWKDQILYH


'HS¶WRI6WDWH±(O6DOYDGRUVXSUDQRWHDW'HS¶WRI6WDWH±+RQGXUDV
VXSUDQRWHDW86'HS¶WRI6WDWH0H[LFR+XPDQ5LJKWV5HSRUW
0DU KWWSVWLQ\XUOFRP0H[5HS

'HS¶WRI6WDWH±*XDWHPDODVXSUDQRWHDW

$WWDFKPHQW$GPLQLVWUDWLYH5HFRUGIRU$V\OXP(OLJLELOLW\DQG3URFHGXUDO
0RGLILFDWLRQV)HG5HJ SURSRVHG-XO\ DW$5$GPLQLVWUDWLYH
5HFRUGIRU,PSOHPHQWLQJ%LODWHUDODQG0XOWLODWHUDO$V\OXP&RRSHUDWLYH$JUHHPHQWV
8QGHUWKH,PPLJUDWLRQDQG1DWLRQDOLW\$FW)HG5HJ SURSRVHG1RY
 DW86&,6$5
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SHUFHQWRI&$7FODLPVDQGRQO\VL[SHUFHQWRIZLWKKROGLQJRIUHPRYDOFODLPVZHUH
JUDQWHG%\FRPSDULVRQWKDWVDPH\HDUSHUFHQWRIDV\OXPFDVHVZHUHJUDQWHG

6HFRQGHYHQWKHIHZDSSOLFDQWVZKRDUHJUDQWHGWKHVHDOWHUQDWLYHIRUPVRIUHOLHI
ZLOOIDFHDGGLWLRQDOWUDXPDDQGREVWDFOHVEHFDXVHXQOLNHDV\OXPQHLWKHUZLWKKROGLQJRI
UHPRYDOQRU&$7RIIHUDQ\SURWHFWLRQWRDQDSSOLFDQW¶VIDPLO\PHPEHUV OLNHFKLOGUHQRU
VSRXVHV 86& E  $ VHHDOVR)HG5HJDW OLVWLQJEHQHILWVRI
DV\OHHVWDWXV 7KH5XOHFRXOGWKXVUHVXOWLQDEVXUGVLWXDWLRQVZKHUHDSDUHQWLVJUDQWHG
SURWHFWLRQEXWWKHFKLOGZKRGRHVQRWKDYHDVHSDUDWHFODLPLVRUGHUHGUHPRYHG$VWKH
6HFRQG&LUFXLWGHVFULEHGHYHQLQREWDLQLQJWKLVUHOLHI³>W@KHUHVXOWLVDQDOPRVW
LPSRVVLEOHFKRLFHOLYHLQVDIHW\ZKLOHVHSDUDWHGIURPRQH¶VIDPLO\DQGWKHLUSHULORXVOLIH
DZRUOGDZD\RUMRLQWKHPLQWKHLUSHULODQGULVNWKHSUREDELOLW\RIGHDWKRU
LPSULVRQPHQW´+DQLIIDY*RQ]DOHV)$SS¶[ G&LU 

7KLUGLQGLYLGXDOVJUDQWHGZLWKKROGLQJRIUHPRYDODQG&$7DUHLQDFRQVWDQWVWDWH
RIOLPEREHFDXVHWKH\FDQQRWREWDLQSHUPDQHQWUHVLGHQF\DQGDUHDWFRQVWDQWULVNRI
UHPRYDOWRDWKLUGFRXQWU\7KLVXQFHUWDLQW\LVH[DFWO\ZKDW&RQJUHVVLQWHQGHGWR
HOLPLQDWHLQDGRSWLQJWKH5HIXJHH$FWRI65HS1RDW  DV
UHSULQWHGLQ86&&$1 H[SODLQLQJWKDWWKH$FWZDVPHDQWWRUHPHG\
WKHIDFWWKDWSUHYLRXV³SUDFWLFHKD>G@RIWHQOHIWWKHUHIXJHHLQXQFHUWDLQW\DVWRKLVRZQ
VLWXDWLRQ´ 

' $V\OXP6HHNHUV:LOOEH)RUFHGLQWR8QVDIH6LWXDWLRQV

L 7KH3URSRVHG5XOH5HVXOWVLQ'DQJHURXV&URVVLQJV

7KH3URSRVHG5XOH¶VVHYHUHQDUURZLQJRIWKHJURXQGVIRUFODLPLQJDV\OXPUHVXOWV
LQDV\OXPEHFRPLQJRXWRIUHDFKIRUPDQ\DV\OXPVHHNHUV7KXVWKH5XOHGLVFRXUDJHV
DV\OXPVHHNHUVIURPSUHVHQWLQJWKHPVHOYHVDQGDVNLQJIRUDV\OXPDWDSRUWRIHQWU\7KLV
LVSDUWLFXODUO\VRDWWKHVRXWKHUQERUGHUJLYHQ'+6¶V³PHWHULQJ´SROLF\ZKLFKNHHSV
DV\OXPVHHNHUVZDLWLQJIRUVHYHUDOZHHNVRUHYHQPRQWKVLQGDQJHURXVFRQGLWLRQVLQ
0H[LFREHIRUHWKH\FDQDVNIRUDV\OXPLQWKH8QLWHG6WDWHVDORQJZLWKWKH0LJUDQW
3URWHFWLRQ3URWRFROVWKDWIRUFHDV\OXPVHHNHUVWRUHPDLQLQ0H[LFRGXULQJWKHSHQGHQF\

+XPDQ5LJKWV)LUVW:LWKKROGLQJRI5HPRYDODQGWKH81&RQYHQWLRQ$JDLQVW
7RUWXUH²1R6XEVWLWXWHIRU$V\OXP3XWWLQJ5HIXJHHVDW5LVN 1RY 
KWWSVWLQ\XUOFRP+5):LWKKROGLQJ&$7

'HS¶WRI-XVWLFH([HF2IILFHRI,PPLJUDWLRQ5HYLHZ (2,5 )<6WDWLVWLFV
<HDUERRN.ILJ 0DU 
KWWSVZZZMXVWLFHJRYHRLUSDJHILOHI\VEGRZQORDG

(2,5)DFW6KHHW$V\OXPDQG:LWKKROGLQJRI5HPRYDO5HOLHI&RQYHQWLRQ$JDLQVW
7RUWXUH3URWHFWLRQV -DQ KWWSVWLQ\XUOFRP(2,5)DFW6KHHW
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RIWKHLUFDVHV7KHHIIHFWRIWKH3URSRVHG5XOHLQWKHFRQWH[WRI'+6SROLF\SXWV
DV\OXPVHHNHUVLQGDQJHURXVDQGYXOQHUDEOHVLWXDWLRQV

:LWKWKHSURVSHFWRIDSURORQJHGZDLWLQ0H[LFRWRSUHVHQWDFDVHWKDWLVOLNHO\WR
IDLOPDQ\LQGHVSHUDWHVLWXDWLRQVZLOOFKRRVHWRPDNHDKDUURZLQJWUHNLQWRWKH8QLWHG
6WDWHVEHWZHHQSRUWVRIHQWU\ZLWKRXWLQVSHFWLRQ:HKDYHDOUHDG\VHHQWKHGHDGO\
FRQVHTXHQFHVWKDWFDQUHVXOWIURPWKLVFDOFXOXV)RUH[DPSOHLQ-XQHD6DOYDGRUDQ
IDWKHUDQGKLVLQIDQWGDXJKWHUGURZQHGWU\LQJWRFURVVWKH5LR*UDQGH5LYHUDIWHUZDLWLQJ
WZRPRQWKVLQ0H[LFRIRUWKHRSSRUWXQLW\WRDVNIRUDV\OXP1LQHSHRSOHGURZQHG
WU\LQJWRFURVVQHDUWKH(O3DVRFDQDOVLQ-XQHRIDORQH$XWKRULWLHVDOVRIRXQGWKH
ERGLHVRIDPRWKHUKHURQH\HDUROGVRQDQGWZRRWKHULQIDQWVZKRFURVVHGWKHULYHU
RQO\WRGLHRIGHK\GUDWLRQ7KHVHKHDUWEUHDNLQJVWRULHVDUHFRUURERUDWHGE\HYLGHQFHLQ
WKHDGPLQLVWUDWLYHUHFRUGDVZHOODVLQDUHSRUWSUHSDUHGE\'+6¶V,QVSHFWRU*HQHUDO
ZKLFKGHPRQVWUDWHWKDWGDQJHURXVFURVVLQJVKDYHEHFRPHPRUHFRPPRQSODFHGXHWR
RWKHUUHVWULFWLYHDV\OXPSROLFLHV

)XUWKHUPRUHWKHSURVSHFWRIDSURORQJHGZDLWDQGWKH3URSRVHG5XOH¶VVLJQLILFDQW
KXUGOHVWRREWDLQLQJDV\OXPPD\DOVRLQFUHDVHWKHULVNRIDV\OXPVHHNHUVEHLQJWUDIILFNHG
DFURVVWKHERUGHU1RWDEO\³>Z@RXOGEHPLJUDQWVWXUQWRVPXJJOHUVZKHQOHJDOSDWKZD\V


'DUD/LQG$V\OXP6HHNHUV7KDW)ROORZHG7UXPS5XOH1RZ'RQ¶W4XDOLI\%HFDXVHRI
1HZ7UXPS5XOH35238%/,&$ -XO\ KWWSVWLQ\XUOFRP/LQG3UR3XEOLFD

7KH6WDWHVUHFRJQL]HWKDWDWWKLVWLPHQRLQGLYLGXDOFDQDSSO\IRUDV\OXPDWWKH
VRXWKHUQERUGHUGXHWRUHVWULFWLRQVWKHIHGHUDODGPLQLVWUDWLRQKDVLPSRVHGEHFDXVHRI
&29,''HS¶WRI+RPHODQG6HF)DFW6KHHW'+60HDVXUHVRQWKH%RUGHUWR/LPLW
WKH)XUWKHU6SUHDGRI&RURQDYLUXV 0DUFK 
KWWSVWLQ\XUOFRP'+6&RURQDYLUXV

'DQLHOOD6LOYD)DPLO\RI6DOYDGRUDQPLJUDQWGDGFKLOGZKRGURZQHGVD\KHµORYHG
KLVGDXJKWHUVRPXFK¶1%&1(:6 -XQH KWWSVWLQ\XUOFRP6LOYD1%&1HZV

5LDQH5ROGDQ-XQHKDVEHHQDGHDGO\PRQWKIRUPLJUDQWVFURVVLQJWKHERUGHULQWR
7H[DV7H[7ULE -XQH KWWSVWLQ\XUOFRP5ROGHQ7H[7ULEXQH

0ROO\+HQQHVV\)LVN0LJUDQWVFRQWHPSODWHGDQJHURXVFURVVLQJVGHVSLWHERUGHU
GHDWKVDQGGHWHQWLRQFRQGLWLRQV/$7,0(6 -XQH 
KWWSVWLQ\XUOFRP+HQQHVV\)LVN/$7LPHV

6HH$GPLQLVWUDWLYH5HFRUGIRU$V\OXP(OLJLELOLW\DQG3URFHGXUDO0RGLILFDWLRQV
)HG5HJ -XO\ DW$5 7KHLURQ\RI>WKHPHWHULQJPHDVXUH@LVWKDWLW
LVJRLQJWRGULYHSHRSOHZKRDUHWU\LQJWRDSSO\IRUDV\OXPDWSRUWVRIHQWU\DQGGRWKLQJV
WKHULJKWZD\LQWRWKHPRXQWDLQVDQGGHVHUWV 

2IILFHRI,QVSHFWRU*HQ86'HS¶WRI+RPHODQG6HF6SHFLDO5HYLHZ±,QLWLDO
2EVHUYDWLRQV5HJDUGLQJ)DPLO\6HSDUDWLRQ,VVXHV8QGHUWKH=HUR7ROHUDQFH3ROLF\
6HSW KWWSVWLQ\XUOFRP2,*6SHFLDO
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DUHOLPLWHGURXWHVDUHGDQJHURXVWRFURVVDQGERUGHUFRQWUROVKDUGHQ´2IWHQWLPHV
VPXJJOHUVFDQEHFRPHWUDIILFNHUVZKRFRQWLQXHWRH[SORLWLQGLYLGXDOVHYHQDIWHUEULQJLQJ
WKHPDFURVVWKHERUGHU6KRXOGWKH3URSRVHG5XOHEHLPSOHPHQWHGWKHVHGHDWKVZLOO
RFFXUPRUHIUHTXHQWO\DQGWKHULVNRIKXPDQWUDIILFNLQJZLOOLQFUHDVH

LL $V\OXP6HHNHUV:LOOEH3XVKHGLQWRWKH6KDGRZV

/HJDOVWDWXVIDFLOLWDWHVWKHSURYLVLRQRIVHUYLFHVDQGDOORZVLQGLYLGXDOVWR
LQWHJUDWHFRQILGHQWO\LQWRWKHFRPPXQLW\UDWKHUWKDQIHHOLQJFRQVLJQHGWRWKHVKDGRZV
6HH)HG5HJDW OLVWLQJEHQHILWVRIDV\OHHVWDWXV 65HS1RDW
 DVUHSULQWHGLQ86&&$1 QRWLQJWKDWDV\OHHV¶FOHDUOHJDO
VWDWXVZDVPHDQWWRUHPHG\WKHIDFWWKDWSUHYLRXV³SUDFWLFHKD>G@RIWHQOHIWWKHUHIXJHHLQ
XQFHUWDLQW\DVWRKLVRZQVLWXDWLRQDQGKD>G@VRPHWLPHVPDGHLWPRUHGLIILFXOWIRUKLPWR
VHFXUHHPSOR\PHQWDQGHQMR\RWKHUULJKWV´ )RUIXWXUHDV\OXPVHHNHUVZKRGRPDNH
LWDFURVVWKHERUGHUZLWKRXWLQVSHFWLRQDQGIRUWKRVHDOUHDG\OLYLQJZRUNLQJDQG
FRQWULEXWLQJWRWKHSURVSHULW\RIHDFK6WDWHPDQ\ZLOOEHIRUFHGWROLYHLQWKHVKDGRZV
ZKHQWKH\ZRXOGRWKHUZLVHKDYHOHJDOVWDWXV$VDUHVXOWDV\OXPVHHNHUVZLOOEHOHVV
OLNHO\WRVHHNWKHSURWHFWLRQVRIVWDWHDQGIHGHUDOODZVGHVLJQHGWRSURWHFWDOOLQGLYLGXDOV
UHJDUGOHVVRILPPLJUDWLRQVWDWXVSDUWLFXODUO\WKHSURWHFWLRQRIODERUDQGFLYLOULJKWVODZV
7KLVSXWVDV\OXPVHHNHUVDWULVNRIODERUFRGHDQGFLYLOULJKWVYLRODWLRQVDQGZLOOOHDYH
WKHSHUSHWUDWRUVRIVXFKYLRODWLRQVXQVFDWKHG

)XUWKHUPRUHLQFUHDWLQJQXPHURXVKXUGOHVWRVHHNLQJDV\OXPWKH3URSRVHG5XOH
SHUSHWXDWHVXQFHUWDLQW\IRUDV\OXPVHHNHUVDQGH[DFHUEDWHVDV\OXPVHHNHUV¶WUDXPDDQG
PHQWDODQJXLVK$V\OXPVHHNHUVRIWHQIDFHPXOWLSOHOD\HUVRIWUDXPDWLFH[SHULHQFHV
EHIRUHVHHNLQJDV\OXPLQWKH8QLWHG6WDWHV,QGHHGWREHHOLJLEOHIRUDV\OXPDQ
LQGLYLGXDOPXVWKDYHVXIIHUHGH[WUHPHKDUPWKDWULVHVWRWKHOHYHORISHUVHFXWLRQLQWKHLU
KRPHFRXQWU\RUOLYHXQGHUWKHWKUHDWRIVXFKSHUVHFXWLRQLQWKHIXWXUH6HH86&
7KH&HQWHUIRU9LFWLPVRI7RUWXUHHVWLPDWHVWKDWSHUFHQWRIDV\OXPVHHNHUV
DV\OHHVDQGUHIXJHHVLQWKH8QLWHG6WDWHVDUHVXUYLYRUVRIWRUWXUH6WXGLHVVKRZWKDW
³DV\OXPVHHNHUVDUHDWSDUWLFXODUULVNRIGHYHORSLQJPHQWDOLOOQHVVLQFOXGLQJSRVW
WUDXPDWLFVWUHVVGLVRUGHU 376' GHSUHVVLRQDQGDQ[LHW\´7KHIDOORXWRIWKH3URSRVHG
5XOH¶VLPSDFWDUHYDVWDQGXQTXDQWLILDEOH5DWKHUWKDQRIIHULQJDV\OXPVHHNHUVDODZIXO


-DVSHU*LODUGL$OO\RU([SORLWHU"7KH6PXJJOHU0LJUDQW5HODWLRQVKLS,VD&RPSOH[
2QH0,*5$7,2132/¶<,167 )HE KWWSVWLQ\XUOFRP03,$OO\

6HHLG

&UDLJ+LJVRQ6PLWK8SGDWLQJWKH(VWLPDWHRI5HIXJHHV5HVHWWOHGLQWKH8QLWHG6WDWHV
:KR+DYH6XIIHUHG7RUWXUH&75)259,&7,062)725785( 6HSW 
KWWSVWLQ\XUOFRP\OSN'HS¶WRI+HDOWK +XPDQ6HUYV2IILFHRI5HIXJHH
5HVHWWOHPHQW6HUYLFHVIRU6XUYLYRUVRI7RUWXUHKWWSVWLQ\XUOFRP\\MYWX

3L\DO6HQ7KHPHQWDOKHDOWKQHHGVRIDV\OXPVHHNHUVDQGUHIXJHHV±FKDOOHQJHVDQG
VROXWLRQV%-36<&+,17/ 0D\ KWWSVWLQ\XUOFRP\\TG[W
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SDWKZD\WRUHOLHIIURPSHUVHFXWLRQDV&RQJUHVVLQWHQGHGWKH3URSRVHG5XOHZLOOUHVXOWLQ
FRPSRXQGLQJWKHWUDXPDDQGYXOQHUDELOLWLHVDV\OXPVHHNHUVDOUHDG\IDFH

,QDOOXQGHUWKH3URSRVHG5XOHDV\OXPVHHNHUV¶RQO\RSWLRQVZLOOEHHLWKHU
WUDXPDLQGXFLQJRUGDQJHURXVJRWKURXJKDVHYHUHO\OLPLWHGDV\OXPSURFHVVWKDWFRXOG
YHU\ZHOOUHVXOWLQGHSRUWDWLRQWRWKHYHU\FRXQWU\WKH\IOHGRUWU\WRHQWHUWKH8QLWHG
6WDWHVXQGHWHFWHGWKURXJKDGDQJHURXVWUHNDQGUHPDLQXQGRFXPHQWHGEXWOLYHLQD
FRQVWDQWVWDWHRIIHDUDQGXQFHUWDLQW\

,, 7+(58/(+$5067+(67$7(6

7KH6WDWHVZHOFRPHWKRXVDQGVRISRWHQWLDODV\OHHVLQWRWKHLUFRPPXQLWLHVHYHU\
\HDU$OOLPPLJUDQWVLQFOXGLQJDV\OXPVHHNHUVKDYHEHFRPHLQWHJUDOWRWKHIDEULFDQG
VXFFHVVRIHDFKRIWKH6WDWHV7KH3URSRVHG5XOHZLOOPDNHWKHDV\OXPSURFHVVPRUH
DUGXRXVIRUDOODV\OXPVHHNHUV7KHVHLQFUHDVHGKXUGOHVWRREWDLQLQJUHOLHIDQGOLNHO\
FRQVHTXHQFHVRIPDQ\DV\OXPVHHNHUVEHLQJGHQLHGUHOLHIRUIRUHJRLQJWKHSURFHVV
DOWRJHWKHUZLOOQHJDWLYHO\LPSDFWWKH6WDWHVLQSURIRXQGZD\V6SHFLILFDOO\WKH
3URSRVHG5XOHKDUPVWKH6WDWHVIRUWKHIROORZLQJUHDVRQV  DV\OHHVDQGDV\OXP
VHHNHUVOLNHRWKHULPPLJUDQWVDUHYLWDOWRWKHVXFFHVVRIWKH6WDWHV¶HFRQRPLHVDQGWKH
SURVSHULW\DQGKHDOWKRIWKH6WDWHV¶FRPPXQLWLHV  WKH3URSRVHG5XOHXQGHUPLQHVWKH
6WDWHV¶SURJUDPVGHVLJQHGWRVXSSRUWLPPLJUDQWVLQFOXGLQJDV\OXPVHHNHUV  WKH5XOH
EXUGHQVVWDWHSURJUDPVGHVLJQHGWRDVVLVWLPPLJUDQWV  LWXQGHUPLQHVWKH6WDWHV¶
LQWHUHVWLQIDPLO\XQLW\DQG  WKH5XOHKLQGHUVWKH6WDWHV¶DELOLW\WRHQIRUFHWKHLURZQ
ODZV

$ 7KH3URSRVHG5XOH:LOO'HSULYHWKH6WDWHVRI,PSRUWDQW(FRQRPLF
DQG6RFLHWDO&RQWULEXWLRQV

7KH3URSRVHG5XOHZLOOKDUPWKH6WDWHV¶HFRQRPLHV,PPLJUDQWVLQFOXGLQJ
DV\OXPVHHNHUVDUHWKHEDFNERQHRI6WDWHV¶ZRUNIRUFHDQGHFRQRP\,Q
LPPLJUDQWVZHUHPDMRULW\RZQHUVRISHUFHQWRIEXVLQHVVHVLQWKHDFFRPPRGDWLRQDQG
IRRGVHUYLFHVLQGXVWU\DFURVVWKH8QLWHG6WDWHV&XUUHQWO\XQGRFXPHQWHGLPPLJUDQWV
UHVLGLQJLQWKH6WDWHVSD\DSSUR[LPDWHO\ELOOLRQLQVWDWHDQGORFDOWD[HVDQQXDOO\
1RWDEO\DGUDIWUHSRUWE\WKH86'HSDUWPHQWRI+HDOWKDQG+XPDQ6HUYLFHV
IRXQGWKDWRYHUWKHSDVWGHFDGHUHIXJHHVLQFOXGLQJDV\OHHVKDYHFRQWULEXWHGELOOLRQ


5DNHVK.RFKKDU7KHILQDQFLDOULVNWR86EXVLQHVVRZQHUVSRVHGE\&29,'
RXWEUHDNYDULHVE\GHPRJUDSKLFJURXS $SULO 
KWWSVWLQ\XUOFRP.RFKKDU3(:

,QVWRQ7D[DWLRQDQG(FRQ3ROLF\8QGRFXPHQWHG,PPLJUDQWV¶6WDWH /RFDO7D[
&RQWULEXWLRQV 0DU KWWSVWLQ\XUOFRP,7(38QGRF7D[HV
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PRUHLQWD[UHYHQXHWKDQWKH\FRVWLQSXEOLFEHQHILWV7KHIROORZLQJDUHH[DPSOHVRI
KRZLPPLJUDQWVKDYHFRQWULEXWHGWRWKH6WDWHV¶HFRQRPLHV

x &DOLIRUQLD,Q&DOLIRUQLDWKHUHDUHPLOOLRQLPPLJUDQWVLQWKH6WDWH¶V
ZRUNIRUFH,PPLJUDQWVILOORYHUWZRWKLUGVRIWKHMREVLQ&DOLIRUQLD¶V
DJULFXOWXUDODQGUHODWHGVHFWRUVDQGDOPRVWKDOIRIWKRVHLQPDQXIDFWXULQJ
MXVWDVRIFRQVWUXFWLRQZRUNHUVDQGRIZRUNHUVLQFRPSXWHUDQG
VFLHQFHVDUHLPPLJUDQWV,QLPPLJUDQWEXVLQHVVRZQHUVDFFRXQWHG
IRURYHURIDOO&DOLIRUQLDQHQWUHSUHQHXUVDQGJHQHUDWHGDOPRVW
ELOOLRQLQEXVLQHVVLQFRPH$QGDOVRLQLPPLJUDQWOHGKRXVHKROGV
LQ&DOLIRUQLDSDLGRYHUELOOLRQLQVWDWHDQGORFDOWD[HVDQGH[HUFLVHG
DOPRVWELOOLRQLQVSHQGLQJSRZHU

x &RQQHFWLFXW,Q&RQQHFWLFXWLPPLJUDQWVSD\ELOOLRQLQWD[HVDQG
KDYHDVSHQGLQJSRZHURIELOOLRQ7KHUHDUHRYHU
LPPLJUDQWHQWUHSUHQHXUVLQ&RQQHFWLFXWHPSOR\LQJRYHUSHRSOHLQ
WKHVWDWH

x +DZDLL7KHFRQWULEXWLRQVRILPPLJUDQWVPDNHXSDVLJQLILFDQWSRUWLRQRI
+DZDLL¶VHFRQRP\2YHURI+DZDLL¶VEXVLQHVVRZQHUVDUHIRUHLJQ
ERUQDQGLQLPPLJUDQWVFRQWULEXWHGPLOOLRQLQVWDWHDQG
ORFDOWD[HV

x ,OOLQRLV,PPLJUDQWVDOVRSOD\DELJUROHLQWKHHFRQRP\RI,OOLQRLV
$FFRUGLQJWRDUHSRUWE\1HZ$PHULFDQ(FRQRP\DQGWKH&KLFDJR
0D\RU¶V2IILFHRI1HZ$PHULFDQVLPPLJUDQWVLQ&KLFDJRDORQH
FRQWULEXWHGELOOLRQWRWKHVWDWH¶VHFRQRP\WKURXJKWD[HVDQGKHOSHG

5HMHFWHG5HSRUW6KRZV5HYHQXH%URXJKW,QE\5HIXJHHV1<7,0(6
6HSW KWWSVWLQ\XUOFRP'UDIW5HSRUW

$P,PPLJUDWLRQ&RXQFLO,PPLJUDQWVLQ&DOLIRUQLD -XQH 
KWWSVWLQ\XUOFRP$,&,PP&$

,GDW

,GDW

,GDW

1HZ$P(FRQ,PPLJUDQWVDQGWKH(FRQRP\LQ&RQQHFWLFXW  
KWWSVWLQ\XUOFRP&7,PPLJUDWLRQ(FRQRP\

,G

7KH)LVFDO3RO¶\,QVW,PPLJUDQW6PDOO%XVLQHVV2ZQHUV -XQH 
KWWSVWLQ\XUOFRP,PP%XVLQHVV2ZQHUV

1HZ$P(FRQ7KH&RQWULEXWLRQVRI1HZ$PHULFDQVLQ+DZDLL  
KWWSVWLQ\XUOFRP+DZDLL
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FUHDWHRUSUHVHUYHORFDOPDQXIDFWXULQJMREV$OVRLPPLJUDQW
RZQHGEXVLQHVVHVJHQHUDWHGELOOLRQLQVDOHVLQ,OOLQRLVLQ

x 0DVVDFKXVHWWV,Q0DVVDFKXVHWWVLPPLJUDQWVPDNHXSRIWKHVWDWH¶V
ZRUNIRUFHDQGLPPLJUDQWOHGKRXVHKROGVSDLGELOOLRQLQVWDWHDQG
ORFDOWD[HVLQ

x 0DU\ODQG,Q0DU\ODQGLPPLJUDQWVPDNHXSRIWKHVWDWHODERU
IRUFHDQGLPPLJUDQWOHGKRXVHKROGVSDLGELOOLRQLQVWDWHDQGORFDO
WD[HVLQ,PPLJUDQWHQWUHSUHQHXUVPDNHXSDOPRVWRI
0DU\ODQG¶VEXVLQHVVRZQHUVJHQHUDWLQJELOOLRQLQFRPELQHGDQQXDO
UHYHQXH

x 0LFKLJDQ,Q0LFKLJDQLPPLJUDQWVPDNHXSMXVWXQGHURIWKHVWDWH¶V
ZRUNIRUFHSD\DSSUR[LPDWHO\ELOOLRQLQVWDWHDQGORFDOWD[HVKDYHD
VSHQGLQJSRZHURIELOOLRQDQGFRPSULVHRYHURIWKHVWDWH¶V
HQWUHSUHQHXUV

x 0LQQHVRWD,Q0LQQHVRWDLPPLJUDQWZRUNHUVFRPSULVHGRIWKH
ODERUIRUFHLQDQGRYHURIDOO0LQQHVRWDKHDOWKFDUHVXSSRUW
HPSOR\HHVDQGRYHURIWKRVHZRUNLQJLQWKHFRPSXWHUDQGPDWK
VFLHQFHVDUHLPPLJUDQWV,QLPPLJUDQWOHGKRXVHKROGVLQ
0LQQHVRWDSDLGELOOLRQLQVWDWHDQGORFDOWD[HVDQGLQLPPLJUDQW
EXVLQHVVRZQHUVJHQHUDWHGPLOOLRQLQEXVLQHVVLQFRPH


1HZ$P(FRQ1HZ$PHULFDQVLQ&KLFDJR 1RY 
KWWSVWLQ\XUOFRP,PPLJUDQWV&KLFDJR

1HZ$P(FRQ7KH&RQWULEXWLRQVRI1HZ$PHULFDQVLQ,OOLQRLV  
KWWSVWLQ\XUOFRP,OOLQRLV

$P,PPLJUDWLRQ&RXQFLO,PPLJUDQWVLQ0DVVDFKXVHWWV -XQH 
KWWSVWLQ\XUOFRP,PPLQ0DVV

$P,PPLJUDWLRQ&RXQFLO,PPLJUDQWVLQ0DU\ODQG -XQH 
KWWSVWLQ\XUOFRP0DU\ODQG(FRQ

,G

6WDWH'HPRJUDSKLFV'DWD0LFKLJDQ0,*5$7,2132/¶<,167KWWSVWLQ\XUOFRP0,
,PPLJUDQW:RUNIRUFH ODVWYLVLWHG-XQH 1HZ$P(FRQ,PPLJUDQWVDQGWKH
(FRQRP\LQ0LFKLJDQ  KWWSVWLQ\XUOFRP0,,PPLJUDWLRQ(FRQRP\

$P,PPLJUDWLRQ&RXQFLO,PPLJUDQWVLQ0LQQHVRWD -XQH 
KWWSVWLQ\XUOFRP$,&0LQQ

,GDW
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x 1HYDGD,Q1HYDGDWKHVWDWH¶VIRUHLJQERUQKRXVHKROGVFRQWULEXWHGPRUH
WKDQRQHLQHYHU\ILYHGROODUVSDLGE\1HYDGDUHVLGHQWVLQVWDWHDQGORFDO
WD[UHYHQXHVLQDQGHDUQHGELOOLRQGROODUV²RURIDOO
LQFRPHHDUQHGE\1HYDGDQV

x 1HZ-HUVH\,Q1HZ-HUVH\LPPLJUDQWVFRPSULVHQHDUO\RIWKH
6WDWH¶VZRUNIRUFHDQGLQWKH\SDLGVWDWHDQGORFDOWD[HVDPRXQWLQJWR
ELOOLRQ

x 1HZ<RUN,Q1HZ<RUNPLOOLRQLPPLJUDQWZRUNHUVFRPSULVHG
SHUFHQWRIWKHODERUIRUFHLQ,PPLJUDQWOHGKRXVHKROGVLQ1HZ<RUN
SDLGELOOLRQLQIHGHUDOWD[HVDQGELOOLRQLQVWDWHDQGORFDOWD[HV
LQ

$V\OXPVHHNHUVDOVRFRQWULEXWHWRWKH6WDWHVWKURXJKLQFUHDVHGWD[UHYHQXHDQG
LQFUHDVHGSXUFKDVLQJSRZHU$OWKRXJKXQDXWKRUL]HGZRUNHUVSD\WD[HVWD[UHYHQXH
LQFUHDVHVZKHQLPPLJUDQWVFDQOHJDOO\ZRUNDQGWKH6WDWHVFRXOGVWDQGWRORVH
VXEVWDQWLDOUHYHQXHLIWKH3URSRVHG5XOHLVLPSOHPHQWHG)RUH[DPSOHLQ0DVVDFKXVHWWV
XQGRFXPHQWHGLPPLJUDQWVSD\DQDYHUDJHRIPLOOLRQLQVWDWHDQGORFDOWD[HVHYHU\
\HDUDQDPRXQWWKDWZRXOGLQFUHDVHWRLIWKH\KDGOHJDOVWDWXVDQGZRUN
DXWKRUL]DWLRQ6LPLODUO\DFFRUGLQJWRDVWXG\E\WKH,QVWLWXWHRI7D[DWLRQDQG
(FRQRPLF3ROLF\XQGRFXPHQWHGLPPLJUDQWVLQ1HZ0H[LFRZRXOGKDYHSDLGLQH[FHVV
RIPLOOLRQPRUHLQWD[HVLQLIWKH\KDGEHHQJUDQWHGIXOOOHJDOVWDWXV

7KHYLWDOUROHWKDWLPPLJUDQWVLQFOXGLQJDV\OXPVHHNHUVSOD\LQWKH6WDWHV¶
HFRQRPLHVDQGFRPPXQLWLHVLVSDUWLFXODUO\SURQRXQFHGLQWKHFRQWH[WRI&29,'
,PPLJUDQWVLQFOXGLQJUHIXJHHVDQGDV\OXPVHHNHUVFRPSULVHSHUFHQWRIWKHODERU
IRUFHGHHPHG³HVVHQWLDO´LQFOXGLQJSHUFHQWRIKHDOWKFDUHZRUNHUVSHUFHQWRI
DJULFXOWXUDODQGIDUPZRUNHUVSHUFHQWRIZKROHVDOHJURFHU\ZRUNHUVSHUFHQWRI
HVVHQWLDOUHWDLOZRUNHUV UHVWDXUDQWVJURFHU\VWRUHVJDVVWDWLRQVSKDUPDFLHVHWF 
SHUFHQWRIFRQVWUXFWLRQZRUNHUVDQGSHUFHQWRIZRUNHUVSURYLGLQJVHUYLFHWRPDLQWDLQ

1HZ$P(FRQ7KH&RQWULEXWLRQVRI1HZ$PHULFDQVLQ1HYDGD $XJ 
KWWSVWLQ\XUOFRP(FRQ1HYDGD,PPLJUDQWV

$P,PPLJUDWLRQ&RXQFLO,PPLJUDQWVLQ1HZ-HUVH\ -XQH 
KWWSVWLQ\XUOFRP,PPLJUDQWVLQ1HZ-

$P,PPLJUDWLRQ&RXQFLO,PPLJUDQWVLQ1HZ<RUN -XQH 
KWWSVWLQ\XUOFRP,PPLJUDQWVLQ1<

,QVWRQ7D[DWLRQDQG(FRQ3ROLF\8QGRFXPHQWHG,PPLJUDQWV¶6WDWH /RFDO7D[
&RQWULEXWLRQV 0DU KWWSVWLQ\XUOFRP,7(38QGRF7D[HV

,G
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VDIHW\VDQLWDWLRQDQGRSHUDWLRQVRIHVVHQWLDOEXVLQHVVHV,Q&DOLIRUQLDLPPLJUDQWV
FRPSULVHDOPRVWSHUFHQWRIHVVHQWLDOZRUNHUV1RWDEO\RIWKHDSSUR[LPDWHPLOOLRQ
LPPLJUDQWRZQHGEXVLQHVVHVWKDWZHUHDFWLYHLQ)HEUXDU\DFURVVWKHFRXQWU\DERXW
SHUFHQWZHUHLQ³HVVHQWLDO´LQGXVWULHVWKHPDMRULW\RIZKLFKKDYHEHHQDEOHWR
FRQWLQXHRSHUDWLRQ(YHQGXULQJDJOREDOKHDOWKSDQGHPLFLPPLJUDQWVFRQWLQXHWR
SURYLGHHVVHQWLDOVHUYLFHVVXFKDVKHDOWKFDUHDVZHOODVFUHDWHHPSOR\PHQW
RSSRUWXQLWLHVWRWKH6WDWHVDQGWKHLUUHVLGHQWV

%\DGGLQJKXUGOHVWRREWDLQLQJDV\OXPWKH3URSRVHG5XOHLPSHGHVDV\OXP
VHHNHUVIURPREWDLQLQJOHJDOVWDWXVWKHUHE\VLJQLILFDQWO\ORZHULQJWKHWD[UHYHQXH
HFRQRPLFFRQWULEXWLRQVDQGHVVHQWLDOVHUYLFHVWKDWWKH6WDWHVUHFHLYHIURPDV\OXP
VHHNHUVSDUWLFLSDWLQJLQWKHHFRQRP\

% 7KH3URSRVHG5XOH8QGHUPLQHVWKH6WDWHV¶,QYHVWPHQWVLQ3URJUDPV
'HVLJQHGWR$VVLVW,PPLJUDQWV

,QUHFRJQL]LQJWKHFRQWULEXWLRQVWKDWDV\OXPVHHNHUVDQGDV\OHHVDGGWRWKH6WDWHV
WKH6WDWHVLQYHVWVLJQLILFDQWUHVRXUFHVWRSURYLGHWKHPHGXFDWLRQOHJDOKHDOWKFDUHDQG
RWKHUVHUYLFHVHQDEOLQJWKHPWRWUDQVLWLRQLQWRDQGWKULYHLQWKH6WDWHV¶FRPPXQLWLHV)RU
H[DPSOHWKH&DOLIRUQLD'HSDUWPHQWRI6RFLDO6HUYLFHV &'66 DOORFDWHGDOPRVW
PLOOLRQIRU)<WRDGPLQLVWHUWKH,PPLJUDWLRQ6HUYLFHV)XQGLQJSURJUDP
HVWDEOLVKHGLQ8QGHUWKHSURJUDP&'66FRQWUDFWVZLWKQRQSURILWOHJDOVHUYLFH
SURYLGHUVWRRIIHUOHJDOVHUYLFHVVXFKDV  SURYLGLQJOHJDOHGXFDWLRQDQGRXWUHDFKWR
LPPLJUDQWV  SURYLGLQJDVVLVWDQFHZLWKFRPSOHWLQJLPPLJUDWLRQIRUPVDQGDSSOLFDWLRQV
VXFKDVIRU'$&$UHQHZDOVDQGQDWXUDOL]DWLRQ DQG  UHSUHVHQWLQJXQGRFXPHQWHG
LPPLJUDQWVLQGHSRUWDWLRQSURFHHGLQJV6LPLODUO\WKH6WDWHRI:DVKLQJWRQDOORFDWHGRQH
PLOOLRQGROODUVIURPLWVJHQHUDOIXQGIRU)<WROHJDOVHUYLFHVRUJDQL]DWLRQVVHUYLQJ
DV\OXPVHHNHUVDQGRWKHUPLJUDQWSRSXODWLRQVLQWKHVWDWH$PRQJRWKHUSURJUDPV
1HZ<RUNIXQGVWKH/LEHUW\'HIHQVH3URMHFWD6WDWHOHGSXEOLFSULYDWHOHJDOGHIHQVH
IXQGGHVLJQHGWRHQVXUHWKDWLPPLJUDQWVKDYHDFFHVVWROHJDOFRXQVHO7KH'LVWULFWRI
&ROXPELDDOORFDWHGPLOOLRQIRU)<WRSURJUDPVWKDWSURYLGHVHUYLFHVDQG


'RQDOG.HUZLQHWDO86)RUHLJQ%RUQ(VVHQWLDO:RUNHUVE\6WDWXVDQG6WDWHDQGWKH
*OREDO3DQGHPLF 0D\ KWWSVWLQ\XUOFRP60&3DQGHPLF

5REHUW)DLUOLH7KH,PSDFWRI&RYLGRQ6PDOO%XVLQHVV2ZQHUV(YLGHQFHRI(DUO\
6WDJH/RVVHVIURPWKH$SULO&XUUHQW3RSXODWLRQ6XUYH\ 0D\ 
KWWSVWLQ\XUOFRP6,(35&RYLG

&DO'HS¶WRI6RF6HUY &'66 ,PPLJUDWLRQ6HUYLFHV)XQGLQJ
KWWSVWLQ\XUOFRP&'66,PP

6HH:DVK/DZVRIFK   DPHQGLQJ/DZVRIG6SHF6HVV
FK  0DU DYDLODEOHDWKWWSVWLQ\XUOFRP\\UGXRY

6HH1<6W'LYRI%XGJHW*RYHUQRU&XRPR$QQRXQFHV+LJKOLJKWVRIWKH)<
6WDWH%XGJHW 0DU KWWSVWLQ\XUOFRP\TYMHY
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UHVRXUFHVWRLWVLPPLJUDQWSRSXODWLRQLQFOXGLQJDV\OXPVHHNHUV1HZ-HUVH\DOVR
DOORFDWHGPLOOLRQLQVWDWHIXQGVLQ)<DQGIRUOHJDODVVLVWDQFHWR
LQGLYLGXDOVLQUHPRYDOSURFHHGLQJV8QGHU2UHJRQ+RXVH%LOOSDVVHGLQ
,QQRYDWLRQ/DZ/DEDQRQSURILWWKDWVHUYHVDV\OXPVHHNHUVDQGRWKHULPPLJUDQWV
ZRXOGUHFHLYHPLOOLRQLQVWDWHIXQGLQJIRUDWZR\HDUSURMHFWIRULPPLJUDWLRQ
GHIHQVH'HODZDUHSURYLGHVIXQGLQJWROHJDODQGSXEOLFVHUYLFHRUJDQL]DWLRQVVXFKDV
&RPPXQLW\/HJDO$LG6RFLHW\,QF &/$6, &DWKROLF&KDULWLHV,PPLJUDWLRQ3URMHFW
&&,3 DQG/D(VSHUDQ]DWRSURYLGHVHUYLFHVWRWKHFRPPXQLW\

,QDGGLWLRQWRLQYHVWLQJLQOHJDOVHUYLFHVWKH6WDWHVDOVRIXQGVHUYLFHVWRPHHWWKH
KHDOWKFDUHQHHGVRILPPLJUDQWVLQFOXGLQJDV\OXPVHHNHUV&DOLIRUQLD1HZ<RUNWKH
'LVWULFWRI&ROXPELD,OOLQRLV2UHJRQ0DVVDFKXVHWWVDQG:DVKLQJWRQDOOSURYLGHIXOO
VFRSHKHDOWKEHQHILWVWRORZLQFRPHFKLOGUHQUHJDUGOHVVRILPPLJUDWLRQVWDWXV6WDUWLQJ
-DQXDU\&DOLIRUQLDH[SDQGHGWKHVHEHQHILWVWRWKRVHZKRDUHDQG\RXQJHU
,Q,OOLQRLVDV\OXPVHHNHUVFDQDFFHVVVWDWHPHGLFDOFRYHUDJHDQGVHUYLFHVE\VWDWHIXQGHG
FRPPXQLW\DJHQFLHV,Q0LQQHVRWDLPPLJUDQWVUHVLGLQJWKHUHFDQDFFHVVKHDOWKFDUH
WKURXJK0LQQHVRWD¶V(PHUJHQF\0HGLFDO$VVLVWDQFHSURJUDPUHJDUGOHVVRIOHJDO
VWDWXV

7KH6WDWHVKDYHDOVRHQVXUHGWKDWPHQWDOKHDOWKVHUYLFHVDUHDYDLODEOHWR
LPPLJUDQWVLQFOXGLQJDV\OXPVHHNHUV)RUH[DPSOHHYHU\\HDUWKH+LJKODQG+XPDQ
5LJKWV&OLQLFLQ2DNODQG&DOLIRUQLD RSHUDWHGE\$ODPHGD&RXQW\ FRQGXFWV
DSSUR[LPDWHO\WRKHDOWKDVVHVVPHQWVRIDV\OHHVWKHYDVWPDMRULW\QHHGLQJPHQWDO

0D\RU%RZVHU$QQRXQFHV0LOOLRQ$YDLODEOHIRU)<,PPLJUDQW-XVWLFH/HJDO
6HUYLFHV*UDQW3URJUDP'&JRY -XO\ KWWSVWLQ\XUOFRP'&*UDQW

6HH1-2IILFHRI0JPW %XGJHW7KH*RYHUQRU¶V)<%XGJHW'HWDLOHG%XGJHW
 0DU KWWSVWLQ\XUOFRP1-%XGJHW

+%WK2U/HJLV$VVHPE5HJ6HVV 2U DYDLODEOHDW
KWWSVWLQ\XUOFRP2U+%

)LVFDO<HDU$SSURSULDWLRQV$FW+%*HQ$VVHPE 'HO 
HIIHFWLYH-XO\ DYDLODEOHDWKWWSVWLQ\XUOFRP*UDQWVLQDLG

,PPLJUDQW(OLJLELOLW\IRU+HDOWK&DUH3URJUDPVLQWKH8QLWHG6WDWHV1DW¶O&RQI6W
/HJLV 2FW KWWSZZZQFVORUJUHVHDUFKLPPLJUDWLRQLPPLJUDQWHOLJLELOLW\
IRUKHDOWKFDUHSURJUDPVLQWKHXQLWHGVWDWHVDVS[

%REE\$OO\Q&DOLIRUQLDLVVW6WDWHWR2IIHU+HDOWK%HQHILWVWR$GXOW8QGRFXPHQWHG
,PPLJUDQWV135 -XO\ KWWSVWLQ\XUOFRP$OO\Q135

6HH300HGLFDO%HQHILWVIRU$V\OXP$SSOLFDQWVDQG7RUWXUH9LFWLPV,OO
'HS¶WRI+XP6HUYVKWWSVWLQ\XUOFRP,OO0HG7KHOLVWRIRUJDQL]DWLRQVFDQEHIRXQG
KHUHKWWSZZZGKVVWDWHLOXVSDJHDVS["LWHP 

0LQQ'HS¶W+XP6HUYV+HDOWKFDUHFRYHUDJHIRUSHRSOHZKRDUHQRQFLWL]HQV ODVW
XSGDWHG0DUFK KWWSVWLQ\XUOFRP0LQQ+HDOWK
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KHDOWKUHIHUUDOVGXHWRDEXVHDQGWUDXPD1HZ<RUNDOVRSURYLGHVLQSDWLHQWSV\FKLDWULF
VHUYLFHVWRLPPLJUDQW\RXWK

7KH6WDWHVKDYHSULRULWL]HGSURYLGLQJHGXFDWLRQIRULPPLJUDQWVLQFOXGLQJDV\OXP
VHHNHUV)RUH[DPSOHLQWKH&DOLIRUQLD6WDWHOHJLVODWXUHSDVVHGWKH&DOLIRUQLD
'5($0$FWDVHWRIWZRELOOVWKDWDOORZVFHUWDLQXQGRFXPHQWHGVWXGHQWVDFFHVVWR
ILQDQFLDODLGDQGWXLWLRQH[HPSWLRQVIRU&DOLIRUQLDSXEOLFKLJKHUHGXFDWLRQLQVWLWXWLRQV
>2WKHU6WDWHHGXFDWLRQLQLWLDWLYHV@

7KH6WDWHVKDYHDOVRDOORFDWHGIXQGVIRUVSHFLDOL]HGSURJUDPVWRLQWHJUDWHDV\OHHV
,Q&DOLIRUQLDIRUH[DPSOHWKH,PPLJUDWLRQDQG5HIXJHH3URJUDPV%UDQFKRI&'66
SURYLGHVDVVLVWDQFHIRULPPLJUDQWVWKURXJKSURJUDPVOLNHWKH&DOLIRUQLD1HZFRPHU
(GXFDWLRQDQG:HOO%HLQJSURJUDP &DO1(: WKH&DVK$VVLVWDQFH3URJUDPIRU
,PPLJUDQWV &$3, DQGWKH7UDIILFNLQJDQG&ULPH9LFWLPV$VVLVWDQFH3URJUDP
7&9$3 &$3,SURYLGHVFDVKDVVLVWDQFHWRFHUWDLQDJHGEOLQGDQGGLVDEOHGQRQFLWL]HQV
LQFOXGLQJDV\OHHV7&9$3SURYLGHVFDVKDVVLVWDQFHIRRGEHQHILWVHPSOR\PHQWDQG
VRFLDOVHUYLFHVWRYLFWLPVRIKXPDQWUDIILFNLQJGRPHVWLFYLROHQFHDQGRWKHUVHULRXV
FULPHVDQG&DO1(:SURYLGHVIXQGLQJWRFHUWDLQVFKRROGLVWULFWVWRLPSURYHWKHZHOO
EHLQJ(QJOLVKODQJXDJHSURILFLHQF\DQGDFDGHPLFSHUIRUPDQFHRIWKHLUVWXGHQWV7KH
1HZ<RUN2IILFHIRU1HZ$PHULFDQVKDVHVWDEOLVKHGQHLJKERUKRRGEDVHG2SSRUWXQLW\
&HQWHUVWKURXJKRXWWKHVWDWHWRSURYLGHDPRQJRWKHUWKLQJV(QJOLVKODQJXDJHFRXUVHV
DQGEXVLQHVVGHYHORSPHQWVNLOOVIRULPPLJUDQWV2QHRI:DVKLQJWRQ6WDWH¶VVRFLDO
VHUYLFHSURJUDPVSDUWQHUVZLWKORFDOJRYHUQPHQWVFRPPXQLW\DQGWHFKQLFDOFROOHJHV
HWKQLFFRPPXQLW\EDVHGRUJDQL]DWLRQVDQGRWKHUVHUYLFHSURYLGHUDJHQFLHVWRGHOLYHU
HGXFDWLRQDOVHUYLFHVMREWUDLQLQJVNLOOVDVVLVWDQFHHVWDEOLVKLQJKRXVLQJDQG
WUDQVSRUWDWLRQODQJXDJHFODVVHVDQGRWKHUFRPSUHKHQVLYHVXSSRUWVHUYLFHV


6HHJHQHUDOO\'HFORI'RQQD0%UDGEXU\DW ([KLELW :DVKLQJWRQY
7UXPS1RFY0-3 :':DVK-XO\ (&)1R

&DO(G&RGH

&DO'HS¶WRI6RF6HUYV&DVK$VVLVWDQFH3URJUDPIRU,PPLJUDQWV &$3, 
KWWSZZZFGVVFDJRY&$3,&DO'HS¶WRI6RF6HUYV7UDIILFNLQJDQG&ULPH9LFWLPV
$VVLVWDQFH3URJUDPKWWSVZZZFGVVFDJRYLQIRUHVRXUFHV7&9$3&DO'HS¶WRI6RF
6HUYV&DOLIRUQLD1HZFRPHU(GXFDWLRQDQG:HOO%HLQJ
KWWSVWLQ\XUOFRP&DO1HZFRPHU

6HH1<6W2IILFH1HZ$PV2XU0LVVLRQKWWSVWLQ\XUOFRP\ZEGZVVHHDOVR
1<6W2IILFH1HZ$PV5HTXHVWIRU$SSOLFDWLRQV5)$21$
KWWSVWLQ\XUOFRP\RTMXO1<6W3UHVVURRP*RYHUQRU&XRPR$QQRXQFHV
([SDQVLRQRI6HUYLFHVIRU,PPLJUDQW&RPPXQLW\7KURXJK2IILFHIRU1HZ$PHULFDQV
KWWSVWLQ\XUOFRP\\GVE

6HH2IILFHRI5HIXJHH ,PPLJUDWLRQ$VVLVWDQFH(FRQ6HUYV$GPLQ:DVK'HS¶W
RI6RF +HDOWK6HUYV%ULHILQJ%RRNIRU6WDWH)LVFDO<HDU -DQ 
KWWSVWLQ\XUOFRP\SUND
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7KH6WDWHVKDYHDVWURQJLQWHUHVWLQVXSSRUWLQJLPPLJUDQWVLQFOXGLQJDV\OXP
VHHNHUVUHVLGLQJLQWKHLUJHRJUDSKLFDOERXQGDULHV,QIXUWKHUDQFHRIWKLVVWDWHZLGH
SROLF\WKH6WDWHVKDYHFDUHIXOO\FUDIWHGV\VWHPVWKDWIXQFWLRQWRZHOFRPHDQGGHOLYHU
HVVHQWLDOVHUYLFHVWRLPPLJUDQWVUHVLGLQJZLWKLQWKHLUERUGHUV7KH6WDWHVKDYHPDGH
VLJQLILFDQWILQDQFLDOLQYHVWPHQWVLQWKHVHSURJUDPVDQGVHUYLFHVDQGKDYHFUHDWHGVWDWH
GHSDUWPHQWVUHVSRQVLEOHIRUDGPLQLVWHULQJWKHP7KHVHV\VWHPVLQWXUQKDYHUHVXOWHGLQ
WKULYLQJLPPLJUDQWFRPPXQLWLHVWKDWVWUHQJWKHQWKHVRFLDOIDEULFDQGHFRQRPLHVRI
FRPPXQLWLHVWKURXJKRXWWKH6WDWHV7KH3URSRVHG5XOHVWDQGVWRXSHQGWKHVHV\VWHPV
%HFDXVHWKH3URSRVHG5XOHVHYHUHO\QDUURZVWKHJURXQGVXSRQZKLFKDV\OXPVHHNHUV
PD\VHHNKXPDQLWDULDQUHOLHIDQGGHSULYHVDV\OXPVHHNHUVRIVLJQLILFDQWGXHSURFHVV
SURWHFWLRQVIHZHUDV\OXPVHHNHUVZLOOHQWHUWKH6WDWHVIHZHUZLOOEHJUDQWHGOHJDOVWDWXV
DQGDXWKRUL]DWLRQWRZRUNDQGIHZHUZLOOEHDEOHWRODZIXOO\FRQWULEXWHWR6WDWH
HFRQRPLHV7KXVWKHLPPLJUDQWFHQWHUHGSROLFLHVDQGILVFDOGHFLVLRQVWKDW6WDWHVKDYH
PDGHLQUHOLDQFHRQWKHRQJRLQJFRQWULEXWLRQVRILPPLJUDQWVLQFOXGLQJDV\OXPVHHNHUV
DUHXQGHUPLQHGE\WKH3URSRVHG5XOH

& 7KH3URSRVHG5XOH:LOO%XUGHQ6WDWH3URJUDPV

1RWRQO\GRHVWKH3URSRVHG5XOHXQGHUPLQH6WDWHSULRULWLHVEXWLWZLOODOVR
EXUGHQWKHYHU\SURJUDPVLQZKLFKWKH6WDWHVKDYHLQYHVWHG%HFDXVHRIWKH3URSRVHG
5XOHVWDWHIXQGHGSURJUDPVZLOOQHHGWRVKLIWUHVRXUFHVWRUHVSRQGWRQHZDQG
FRPSOLFDWHGUHTXLUHPHQWV

)LUVWWKH3URSRVHG5XOHZLOOEXUGHQOHJDOVHUYLFHVGHVLJQHGWRVHUYHLPPLJUDQW
FRPPXQLWLHV7KH3URSRVHG5XOHLPSRVHVEDUULHUVWRDV\OXPDQGRWKHUSURWHFWLRQDV
ZHOODVFUHDWHVDQHZFRPSOH[VFUHHQLQJPHFKDQLVPZLWKDYHU\KLJKEXUGHQDV\OXP
VHHNHUVPXVWPHHW7KH3URSRVHG5XOHZLOODOVRUHGXFHWKHQXPEHURILPPLJUDQWVZKR
DUHHOLJLEOHIRUDV\OXPIRUFLQJWKHPWRSXUVXHPRUHGLIILFXOWIRUPVRIUHOLHI6HHVXSUD
6HFWLRQ,)XUWKHUWKH3URSRVHG5XOHSXWVDSSOLFDQWVDWULVNRIEHLQJGHHPHGWRKDYH
ILOHGDIULYRORXVDSSOLFDWLRQ²DILQGLQJWKDWKDVVHYHUHDQGODVWLQJFRQVHTXHQFHV²IRU
PHUHO\ILOLQJXQVXFFHVVIXOFODLPV7KHVHFKDQJHVZLOOIUXVWUDWHWKHPLVVLRQVRIOHJDO
VHUYLFHVRUJDQL]DWLRQVLQWKH6WDWHVDQGUHTXLUHWKHDOORFDWLRQRIDGGLWLRQDOWLPHDQG
UHVRXUFHVIRUHDFKFDVH2UJDQL]DWLRQVZLOOQHHGWRGLYHUWFRQVLGHUDEOHUHVRXUFHVWRUH
VWUDWHJL]LQJWKHLUDSSURDFKHVWRUHSUHVHQWLQJFOLHQWVDQGHOLJLELOLW\LVVXHVUHYLVLQJWKHLU
WUDLQLQJDQGUHDOORFDWLQJVWDIIWLPH$VDUHVXOWWKHQXPEHURIFDVHVWKHVHRUJDQL]DWLRQV
FDQXQGHUWDNHZLOOGHFUHDVH%HFDXVHWKHLUIXQGLQJLVEDVHGLQSDUWRQWKHQXPEHURI
FDVHVKDQGOHGSHU\HDUDQGWKHQXPEHURIFOLHQWVWKH\DQWLFLSDWHVHUYLQJWKH3URSRVHG
5XOHZLOOLPSHULOWKHLUVXVWDLQDELOLW\XQOHVVWKH6WDWHVLQFUHDVHIXQGLQJDFFRUGLQJO\
7KXVE\PDNLQJLWPRUHH[SHQVLYHIRUWKH6WDWHVWRVXSSRUWWKHFXUUHQWOHYHORIVHUYLFHV


6HH&RPSO(%D\6DQFWXDU\&RYHQDQWY%DUU1R&9-67
1'&DO 
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WRLPPLJUDQWFRPPXQLWLHVWKH3URSRVHG5XOHGLUHFWO\KDUPVWKH6WDWHV¶ILQDQFLDO
LQWHUHVWV+DUPVWRWKHVHRUJDQL]DWLRQVUHGRXQGWRWKHLUIXQGHUVLQFOXGLQJWKH6WDWHV
ZKRVHSULRULWLHVDQGIXQGLQJGHFLVLRQVZLOODOVREHDUWKHLPSDFWRIWKH3URSRVHG5XOH

6HFRQGWKH3URSRVHG5XOHZLOOSODFHDKHDY\EXUGHQRQWKH6WDWHV¶PHGLFDODQG
PHQWDOKHDOWKSURJUDPVDQGUHVRXUFHV7KHDGGHGWUDXPDWKDWDV\OXPVHHNHUVZLOOVXIIHU
GXHWRWKHXQFHUWDLQW\VXUURXQGLQJWKHLUOHJDOVWDWXVJLYHQWKHQXPHURXVFKDQJHVDQG
REVWDFOHVWRREWDLQLQJDV\OXPWKDWWKH3URSRVHG5XOHSUHVHQWVZLOOOLNHO\FDXVHORQJWHUP
QHJDWLYHKHDOWKLPSDFWV6WXGLHVKDYHVKRZQWKDWORQJWHUPVWUHVVFDQFRQWULEXWHWR
VHULRXVSK\VLFDOKHDOWKSUREOHPVLQFOXGLQJKHDUWGLVHDVHGLDEHWHVDQGVHYHUHYLUDO
LQIHFWLRQV7KH6WDWHVDQGORFDOMXULVGLFWLRQVZLOOQHHGWRDOORFDWHDGGLWLRQDOUHVRXUFHV
WRLGHQWLI\DVVHVVDQGWUHDWDV\OHHVDQGDV\OXPVHHNHUV$GGLWLRQDOO\EHFDXVHDV\OXP
VHHNHUVZLOOEHOHVVOLNHO\WRDSSO\IRUDV\OXPRUPD\EHRUGHUHGUHPRYHGDQGUHVLGLQJ
LQWKH6WDWHVZLWKDQRUGHURIUHPRYDOIHZHUSHRSOHZLOOKDYHOHJDOVWDWXV7KLVPHDQV
WKDWWKH\ZLOOEHPRUHIHDUIXOWRREWDLQURXWLQHKHDOWKFDUHEHFDXVHWKH\DUHDIUDLGRI
SRWHQWLDOLPPLJUDWLRQFRQVHTXHQFHVIRUVHHNLQJFDUH7KLVKDUPVWKH6WDWHV¶LQLWLDWLYHV
H[SDQGLQJKHDOWKFDUHWRDVPDQ\SHRSOHDVSRVVLEOHSDUWLFXODUO\GXULQJ&29,'
EHFDXVHWKH6WDWHVUHFRJQL]HKHDOWKFDUHIRUDOOUHVLGHQWVLVEHWWHUIRUWKHRYHUDOOKHDOWKRI
RXUFRPPXQLWLHV+RZHYHUZKHQLQGLYLGXDOVDUHWRRDIUDLGWRJHWURXWLQHKHDOWKFDUH
VWDWHKHDOWKFDUHV\VWHPVDUHWDVNHGZLWKWKHEXUGHQRIDGGUHVVLQJPRUHDFXWHPHGLFDO
FRQGLWLRQVDQGVFDUFHHPHUJHQF\URRPUHVRXUFHVDUHEXUGHQHGZLWKWKHDIWHUPDWKRI
SUHYHQWDEOHFRQGLWLRQVRULQMXULHV

' 7KH3URSRVHG5XOH:LOO+DUP6WDWHV¶,QWHUHVWLQ)DPLO\8QLW\

7KH3URSRVHG5XOHZLOOFDXVHXQQHFHVVDU\IDPLO\VHSDUDWLRQ0DQ\LPPLJUDQWV
IOHHLQJIURPSHUVHFXWLRQFKRRVHWRVHHNUHIXJHLQWKH6WDWHV²RIWHQWRUHXQLWHZLWK
UHODWLYHVZKRDOUHDG\UHVLGHZLWKLQRXUERUGHUV7KHVHDSSOLFDQWVZLOOIDFHDJUHDWHUULVN
RIEHLQJRUGHUHGUHPRYHGDWWKHFUHGLEOHIHDUVWDJHEHFDXVHRIWKHKHLJKWHQHGVFUHHQLQJ
VWDQGDUGVLPSRVHGE\WKH5XOH$GGLWLRQDOO\WKH3URSRVHG5XOHZLOOUHVXOWLQWKHGHQLDO
RISURWHFWLRQDQGVXEVHTXHQWGHSRUWDWLRQIRUPDQ\RIWKRVHZLWKSHQGLQJDSSOLFDWLRQV
DOUHDG\UHVLGLQJLQWKH6WDWHV)XUWKHUZLWKDV\OXPRXWRIUHDFKIRUPDQ\DQG
ZLWKKROGLQJRIUHPRYDODQG&$7DVWKHRQO\IRUPVRIUHOLHIDYDLODEOHPDQ\LQGLYLGXDOV
WKDWDUHJUDQWHGSURWHFWLRQZLOOQRWEHDEOHWRSHWLWLRQIRUIDPLO\PHPEHUVWRMRLQWKHPLQ
WKH8QLWHG6WDWHV7KHVHSDUDWLRQRIDV\OXPVHHNHUVIURPWKHLUIDPLO\PHPEHUVZLOO


6HH6WUHVV)DFW6KHHW1DW¶O,QVW0HQWDO+HDOWK 'HF 
KWWSVWLQ\XUOFRP1,0+6WUHVV

$QQD*RUPDQ0HGLFDO&OLQLFVWKDW7UHDW5HIXJHHV+HOS'HWHUPLQHWKH&DVHIRU
$V\OXP135 -XO\ KWWSVWLQ\XUOFRP*RUPDQ135

6KDPVKHU6DPUDHWDO8QGRFXPHQWHG3DWLHQWVLQWKH(PHUJHQF\'HSDUWPHQW
&KDOOHQJHVDQG2SSRUWXQLWLHV:HVW-(PHUJHQF\0HG 6HSW 
DYDLODEOHDWKWWSVWLQ\XUOFRP8QGRF3DWLHQWV
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KDUPWKH6WDWHVZKLFKEHQHILWIURPIDPLO\XQLWVWKDWSURYLGHVWDELOLW\DQGVXSSRUWIRU
WKHLUPHPEHUVDVZHOODVLUUHSODFHDEOHFDUHDQGQXUWXULQJRIFKLOGUHQ6HHHJ0RRUHY
&LW\RI(DVW&OHYHODQG86   ³,WLVWKURXJKWKHIDPLO\WKDWZH
LQFXOFDWHDQGSDVVGRZQPDQ\RIRXUPRVWFKHULVKHGYDOXHVPRUDODQGFXOWXUDO´ 7KH
6HOHFW&RPPLVVLRQRQ,PPLJUDWLRQDQG5HIXJHH3ROLF\DFRQJUHVVLRQDOO\DSSRLQWHG
FRPPLVVLRQWDVNHGZLWKVWXG\LQJLPPLJUDWLRQSROLF\H[SRXQGHGXSRQWKHQHFHVVLW\RI
IDPLO\UHXQLILFDWLRQLQ

³>5@HXQLILFDWLRQVHUYHVWKHQDWLRQDOLQWHUHVWQRWRQO\WKURXJKWKHKXPDQHQHVV
RIWKHSROLF\LWVHOIEXWDOVRWKURXJKWKHSURPRWLRQRIWKHSXEOLFRUGHUDQG
ZHOOEHLQJRIWKHQDWLRQ3V\FKRORJLFDOO\DQGVRFLDOO\WKHUHXQLRQRIIDPLO\
PHPEHUVZLWKWKHLUFORVHUHODWLYHVSURPRWHVWKHKHDOWKDQGZHOIDUHRIWKH8QLWHG
6WDWHV´

,QGHHG&RQJUHVVUHFRJQL]HGWKHLPSRUWDQFHRIIDPLO\XQLW\ZKHQLWDGRSWHGWKH
PRGHUQLPPLJUDWLRQV\VWHP6ROLV(VSLQR]DY*RQ]DOHV)G WK&LU
  ³7KH,PPLJUDWLRQDQG1DWLRQDOLW\$FW µ,1$¶ ZDVLQWHQGHGWRNHHSIDPLOLHV
WRJHWKHU´ 6HSDUDWLQJDV\OXPVHHNLQJIDPLOLHVXQGHUPLQHVWKHVHFRUHSULQFLSOHVDQG
LUUHSDUDEO\KDUPVWKHQHLJKERUKRRGVDQGFRPPXQLWLHVZLWKLQWKH6WDWHV

%HFDXVHIDPLO\XQLWVSURYLGHVWDELOLW\DQGVXSSRUWIRUWKHLUPHPEHUVDVZHOODV
LUUHSODFHDEOHFDUHDQGQXUWXULQJRIFKLOGUHQVHSDUDWLQJIDPLOLHVFRXOGIXUWKHUWUDXPDWL]H
DQGHQGDQJHUDV\OXPVHHNHUV)DPLO\VHSDUDWLRQFDQDOVRUHVXOWLQQHJDWLYHKHDOWK
RXWFRPHVLQFOXGLQJLUUHJXODUVOHHSSDWWHUQVZKLFKFDQORZHUDFDGHPLFDFKLHYHPHQW
DPRQJFKLOGUHQWR[LFVWUHVVZKLFKFDQGHOD\EUDLQGHYHORSPHQWDQGFDXVHFRJQLWLYH
LPSDLUPHQWDQGV\PSWRPVRISRVWWUDXPDWLFVWUHVVGLVRUGHU6HSDUDWLRQFDQEH
SDUWLFXODUO\WUDXPDWL]LQJWRFKLOGUHQUHVXOWLQJLQDJUHDWHUULVNRIGHYHORSLQJPHQWDO
KHDOWKGLVRUGHUVVXFKDVGHSUHVVLRQDQGDQ[LHW\7UDXPDFDQDOVRKDYHQHJDWLYHSK\VLFDO
HIIHFWVRQFKLOGUHQVXFKDVORVVRIDSSHWLWHVWRPDFKDFKHVDQGKHDGDFKHVZKLFKFDQ


+XPDQ5LJKWV:DWFK866WDWHPHQWWRWKH+RXVH-XGLFLDU\&RPPLWWHHRQ7KH
6HSDUDWLRQRI1XFOHDU)DPLOLHVXQGHU86,PPLJUDWLRQ/DZ 0DUFK 
KWWSVWLQ\XUOFRP+5:)DPLO\6HSDUDWLRQ TXRWLQJ866HOHFW&RPPLWWHHRQ
,PPLJUDWLRQDQG5HIXJHH3ROLF\³86,PPLJUDWLRQ3ROLF\DQGWKH1DWLRQDO,QWHUHVW´
 

&ROOHHQ.9HVHO\3K'HWDO,PPLJUDQW)DPLOLHV$FURVVWKH/LIH&RXUVH3ROLF\
,PSDFWVRQ3K\VLFDODQG0HQWDO+HDOWK1$7¶/&281&,/21)$0,/<5(/$7,216  
KWWSVWLQ\XUOFRP1&)5SROLF\EULHI
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EHFRPHFKURQLFLIOHIWXQWUHDWHG6LPLODUO\VSRXVDOVHSDUDWLRQFDQFDXVHIHDUDQ[LHW\
DQGGHSUHVVLRQ

7KH6WDWHVWKHLUUHVLGHQWVDQGWKHLUKHDOWKFDUHSURJUDPVZLOOEHIRUFHGWREHDU
WKHEXUGHQRIWKHHIIHFWRIWKHVHSDUDWLRQRIIDPLOLHVXQGHUWKH3URSRVHG5XOH6HHVXSUD
6HFWLRQ,,&

( 7KH3URSRVHG5XOH:LOO0DNH,W0RUH'LIILFXOWIRU6WDWHVWR(QIRUFH
7KHLU2ZQ/DZV

7KH3URSRVHG5XOHLQWHUIHUHVZLWKWKH6WDWHV¶DELOLW\WRHQIRUFHWKHLUODERUFLYLO
ULJKWVDQGSHQDOODZV7KH6WDWHVKDYHDIXQGDPHQWDOLQWHUHVWLQEHLQJDEOHWRHQIRUFH
WKHLURZQODZV6WDWHRI$ODVNDY86'HS¶WRI7UDQVS)G '&&LU
 :KHQUXOHPDNLQJLPSLQJHVRQWKDWDELOLW\WKH6WDWHVVXIIHUDQLQMXU\1HZ
0RWRU9HKLFOH%GRI&DOLIRUQLDY2UULQ:)R[&R86  
5HKQTXLVW-LQFKDPEHUV 

$VDUHVXOWRIWKH3URSRVHG5XOHPRUHDSSOLFDQWVZLOOEHZLWKRXWVWDWXVEHFDXVH
RIWKHOLNHO\FKLOOLQJHIIHFWRQDV\OXPDSSOLFDWLRQV8QGRFXPHQWHGLPPLJUDQWVDUH
LQFUHDVLQJO\OLNHO\WRHQWHULQWRWKHXQGHUJURXQGHFRQRP\DQGLQFUHDVLQJO\OHVVOLNHO\WR
UHSRUWRQJRLQJODERUDQGFLYLOULJKWVYLRODWLRQV7KURXJKODERUDQGFLYLOULJKWVODZVWKH
6WDWHVSURWHFWWKHLUUHVLGHQWVIURPZDJHWKHIWH[SORLWDWLRQDQGGLVFULPLQDWLRQDWZRUN
6HHJHQHUDOO\1-6WDW$QQDWRD1-6WDW$QQHWVHT
6HUUDQRY8QGHUJURXQG8WLOLWLHV&RUS$G SUHVXPLQJWKDW
XQGRFXPHQWHGDOLHQVPD\SXUVXHUHOLHIXQGHUZRUNHUV¶FRPSHQVDWLRQODZVDQGREWDLQ
UHWURVSHFWLYHFRPSHQVDWLRQXQGHU1HZ-HUVH\SUHYDLOLQJZDJHODZV &DO*RY&RGH
&DO%XV 3URI&RGHHWVHT&DO/DE&RGH'&
&RGHHWVHT :DJH3D\PHQWDQG&ROOHFWLRQ/DZ '&&RGHHW
VHT 0LQLPXP:DJH5HYLVLRQ$FW '&&RGHHWVHT 6LFNDQG6DIH
/HDYH$FW '&&RGHHWVHT :RUNSODFH)UDXG$FW DQG'&&RGH
HWVHT /LYLQJ:DJH$FW 1</DERU/DZ$UWLFOHV KRXUVRIODERU 
SD\PHQWRIZDJHV  PLQLPXPZDJHVWDQGDUGV DQG$ PLQLPXPZDJHVWDQGDUGV
IRUIDUPZRUNHUV 1<:RUNHUV¶&RPS/DZ 0F.LQQH\ 7KHVHODZVDUH
HQIRUFHGZLWKRXWUHVSHFWWRLPPLJUDWLRQVWDWXVEXWHIIHFWLYHHQIRUFHPHQWUHOLHVRQ
HPSOR\HHV¶DELOLW\DQGZLOOLQJQHVVWRUHSRUWYLRODWLRQV



$OOLVRQ$EUDPV/&6:5'DPDJHRI6HSDUDWLQJ)DPLOLHV36<&+72'$< -XQH
 KWWSVWLQ\XUOFRP$EUDPV6HSDUDWLRQ

<HJDQHK7RUEDWL86GHQLHGWHQVRIWKRXVDQGVPRUHYLVDVLQGXHWRWUDYHOEDQ
GDWD5(87(56 )HE KWWSVWLQ\XUOFRP7RUEDWL5HXWHUV GHVFULELQJD86
FLWL]HQ¶VSOLJKWWRREWDLQDYLVDIRUKLVZLIHDQGWKDWWKHLUVHSDUDWLRQZDVFDXVLQJWKHP
ERWKWR³EUHDNGRZQSV\FKRORJLFDOO\´ 
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'HVSLWHWKHVLJQLILFDQWODERUDQGFLYLOULJKWVDEXVHVWKDWEHIDOOXQDXWKRUL]HG
ZRUNHUVIHDURIUHSULVDODQGGHSRUWDWLRQRIWHQLQKLELWVXQDXWKRUL]HGZRUNHUVIURP
UHSRUWLQJVXFKYLRODWLRQV6WDWHVDUHKDUPHGZKHQLQGLYLGXDOVGRQRWFRPHIRUZDUG
ZKHQWKHLUHPSOR\HUVYLRODWHHPSOR\PHQWRUFLYLOULJKWVODZ$V\OXPVHHNHUVLQ
SDUWLFXODUKDYHIDLOWRUHSRUWODERUYLRODWLRQV²LQFOXGLQJZRUNLQJZHHNVZLWKRXWSD\DQG
SK\VLFDODEXVHDWZRUN²EHFDXVHWKH\IHDULPPLJUDWLRQFRQVHTXHQFHV$VWXG\LQ
&KLFDJRIRXQGWKDWRIWKHLPPLJUDQWZRUNHUVZKRKDYHVXIIHUHGDZRUNSODFHLQMXU\DQG
UHSRUWLWWRWKHLUHPSOR\HUSHUFHQWUHSRUWHGEHLQJHLWKHULPPHGLDWHO\ILUHGRU
WKUHDWHQHGZLWKGHSRUWDWLRQ

6WDWHODZHQIRUFHPHQWDJHQFLHVZLOODOVREHGLVDGYDQWDJHGEHFDXVHDV\OXP
VHHNHUVZKRXQGHUWKH5XOHZRXOGOLNHO\EHXQGRFXPHQWHGZLOOEHOHVVLQFOLQHGWR
FRRSHUDWHZLWKODZHQIRUFHPHQWRUSURYLGHKHOSIXOLQIRUPDWLRQZKHQWKH\DUHDYLFWLPRI
DFULPHIRUIHDURIHQJDJLQJZLWKVWDWHDFWRUVDQGEHFRPLQJVXEMHFWWRGHSRUWDWLRQ7KLV
GLVLQFHQWLYHWRDVVLVWODZHQIRUFHPHQWZLOOPDNHLWPRUHGLIILFXOWIRU6WDWHVWRHQIRUFH
WKHLUSHQDOODZVDQGSXWVLPPLJUDQWVDWULVNRIEHLQJYLFWLPVRIFULPHWKHPVHOYHV7KLV
ZRXOGDOVRGHFUHDVHWKHDELOLW\RI6WDWHUHVLGHQWVWRDSSO\IRUKXPDQLWDULDQUHOLHIVXFKDV
89LVDVRU79LVDV86& D  8 DQG 7 

7KH6WDWHV¶ODZHQIRUFHPHQWLQWHUHVWLQUHGXFLQJ³QRWDULRIUDXG´XQGHUFRQVXPHU
SURWHFWLRQDQGFULPLQDOODZVLVOLNHZLVHXQGHUPLQHGE\WKH5XOH1RWDULRIUDXGUHIHUV
WRLPPLJUDWLRQVFDPVSURPXOJDWHGE\LQGLYLGXDOVZKRUHSUHVHQWWKHPVHOYHVDV
LPPLJUDWLRQDWWRUQH\VEXWDUHQRWOLFHQVHGDVDQDWWRUQH\RUDVDQDXWKRUL]HGQRQ
DWWRUQH\IRULPPLJUDWLRQSXUSRVHV)RUH[DPSOHEHFDXVHDV\OXPVHHNHUVDWULVNRI
KDYLQJWKHLUDSSOLFDWLRQGHHPHGIULYRORXVPD\RSWWRZLWKGUDZWKHLUDSSOLFDWLRQZLWK
SUHMXGLFHDQGEHGHSRUWHG)HG5HJIHZHUDV\OXPVHHNHUVZLOOKDYHDQ
RSSRUWXQLW\WRILOHDQLQHIIHFWLYHDVVLVWDQFHRIFRXQVHOFODLPRURWKHUZLVHDOHUWDXWKRULWLHV
RIDIUDXGXOHQWVFKHPHEHLQJFRQGXFWHGE\WKHXQVFUXSXORXVSUHSDUHUDQGWKH6WDWHVPD\
QHYHUILQGRXW

+XPDQ5LJKWV:DWFK³$W/HDVW/HW7KHP:RUN´7KH'HQLDORI:RUN$XWKRUL]DWLRQ
DQG$VVLVWDQFHIRU$V\OXP6HHNHUVLQWKH8QLWHG6WDWHV 1RY 
KWWSVWLQ\XUOFRP\[YSZI'DQLHO&RVWD&DOLIRUQLDOHDGVWKHZD\(FRQRPLF3ROLF\
,QVWLWXWH 0DUFK KWWSVWLQ\XUOFRP&RVWD(3,

+XPDQ5LJKWV:DWFK³$W/HDVW/HW7KHP:RUN´VXSUDQRWH

'RXJODV'+HFNDWKRUQHWDO8QUHJXODWHGZRUNLQ&KLFDJR7KH%UHDNGRZQRI
:RUNSODFH3URWHFWLRQV,QWKH/RZ:DJH/DERU0DUNHW&75)2585%$1(&21'(9
81,92),//$7&+,&$*2  DYDLODEOHDWKWWSVWLQ\XUOFRP8&KLFDJR+HFNDWKRUQ

6HHHJ3HRSOHY*XHUUHURHWDO1R%$ &DO6XS&W 3HRSOHY
&DEUHUDHWDO%$ &DO6XS&W 

&$2IILFHRIWKH$WWRUQH\*HQ,PPLJUDWLRQ6HUYLFHV)UDXG.QRZ<RXU5LJKWV
 KWWSVWLQ\XUOFRP&$1RWDULR)UDXG
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6LPLODUO\WKH3URSRVHG5XOHIRUELGVPRWLRQVWRUHRSHQWKDWUDLVHQHZSDUWLFXODU
VRFLDOJURXSVIRUDQ\UHDVRQLQFOXGLQJLQHIIHFWLYHDVVLVWDQFHRIFRXQVHO,GDW
)HG5HJ7KLVSURYLVLRQZLOOGLVFRXUDJHPRWLRQVWRUHRSHQEDVHGRQ
LQHIIHFWLYHDVVLVWDQFHRIFRXQVHO2UGLQDULO\WRVXFFHHGRQVXFKPRWLRQVWKHILOHUPXVW
KDYHILOHGDFRPSODLQWZLWKWKHDSSURSULDWHGLVFLSOLQDU\ERG\VXFKDVWKHVWDWHEDU
0DWWHURI/R]DGD, 1'HF %,$ ,WLVRIWHQWKURXJKPRWLRQVWRUHRSHQ
WKDW6WDWHFRQVXPHUSURWHFWLRQDJHQFLHVDQGDWWRUQH\UHJXODWRU\ERGLHVOHDUQRIDWWRUQH\
RUSUHSDUHUPLVFRQGXFW7RJHWKHUWKHIULYRORXVSURYLVLRQVDQGOLPLWDWLRQRQPRWLRQVWR
UHRSHQSHQDOL]HDSSOLFDQWVZKLOHREVWUXFWLQJWKH6WDWHV¶DELOLW\WRGLVFLSOLQHIUDXGXOHQW
SUHSDUHUV

,QSODFLQJVLJQLILFDQWEDUULHUVZLWKLQWKHDV\OXPSURFHVVWKH3URSRVHG5XOHKDVD
FKLOOLQJHIIHFWRQDV\OXPVHHNHUVUHSRUWLQJYLRODWLRQVRIWKHODZRUHQJDJLQJZLWKODZ
HQIRUFHPHQW7KH3URSRVHG5XOHGLUHFWO\KDUPV6WDWHV¶LQWHUHVWDQGDXWKRULW\WRHQIRUFH
LWVODZV

,,, 7+(352326('58/(9,2/$7(67+(/$:

7KH3URSRVHG5XOHLVXQODZIXOIRUDQXPEHURIUHDVRQVLQFOXGLQJWKDWLWYLRODWHV
WKH'XH3URFHVV&ODXVHRIWKH)LIWK$PHQGPHQWRIWKH&RQVWLWXWLRQDQGWKH
$GPLQLVWUDWLYH3URFHGXUH$FW $3$ 

$ 7KH3URSRVHG5XOH9LRODWHVWKH'XH3URFHVV&ODXVH

7KH3URSRVHG5XOHGHSULYHVDV\OXPVHHNHUVDFFHVVWRGXHSURFHVVXQGHUWKHODZ
DQGWKHUHIRUHYLRODWHVWKH)LIWK$PHQGPHQWRIWKH&RQVWLWXWLRQ7RPHHWGXHSURFHVV
UHTXLUHPHQWVDPRQJRWKHUWKLQJVQRQFLWL]HQVIDFLQJUHPRYDOPXVWKDYHDKHDULQJZLWK
WKHULJKWWRFRXQVHODQHXWUDODUELWHUWKHDELOLW\WRH[DPLQHHYLGHQFHDJDLQVWWKHPDQG
WKHRSSRUWXQLW\WRSUHVHQWWKHLURZQHYLGHQFHLQFOXGLQJWKHLURZQWHVWLPRQ\9DUJDV
+HUQDQGH]Y*RQ]DOHV)G± WK&LU  ³:KHUH>DQRQFLWL]HQ@LV
JLYHQDIXOODQGIDLURSSRUWXQLW\WREHUHSUHVHQWHGE\FRXQVHOWRSUHSDUHDQDSSOLFDWLRQ
IRUUHOLHIDQGWRSUHVHQWWHVWLPRQ\DQGRWKHUHYLGHQFHLQVXSSRUWRIWKHDSSOLFDWLRQ
KHRUVKHKDVEHHQSURYLGHGZLWKGXHSURFHVV´ .KDQY$VKFURIW)G
WK&LU  GXHSURFHVVUHTXLUHVWKDWKHDULQJQRWLFHVEHUHDVRQDEO\FDOFXODWHGWR
UHDFKWKHQRQFLWL]HQ %RQGDUHQNRY+ROGHU)G WK&LU 
,PPLJUDWLRQ-XGJH¶VGHQLDORIDFRQWLQXDQFHWRDOORZWKHUHVSRQGHQWWRLQVSHFWHYLGHQFH
DJDLQVWKLPZDVDGHQLDORIGXHSURFHVV &RXUWVKDYHDOVRUHFRJQL]HGWKDW³FRPSHWHQW
FRXQVHOLVSDUWLFXODUO\LPSRUWDQWLQUHPRYDOSURFHHGLQJVEHFDXVH³>W@KHSUROLIHUDWLRQRI
LPPLJUDWLRQODZVDQGUHJXODWLRQVKDVDSWO\EHHQFDOOHGDODE\ULQWKWKDWRQO\DODZ\HU
FRXOGQDYLJDWH´6HHHJ1HKDGY0XNDVH\)G WK&LU  LQWHUQDO
TXRWDWLRQVRPLWWHG 
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$VLWFXUUHQWO\VWDQGVDV\OXPODZLVFRPSRVHGRIFRPSOH[UXOHVDQGUHJXODWLRQV
3URVHDV\OXPVHHNHUVDUHSDUWLFXODUO\GLVDGYDQWDJHGE\WKHFXUUHQWV\VWHPEHFDXVHRI
WKHVHFRPSOH[LWLHV,QGHHGDV\OXPVHHNHUVZKRDUHQRWGHWDLQHGDQGKDYHOHJDO
UHSUHVHQWDWLRQLQLPPLJUDWLRQFRXUWSURFHHGLQJVSUHYDLOLQSHUFHQWRIWKHLUFDVHVWKRVH
ZLWKRXWUHSUHVHQWDWLRQSUHYDLORQO\SHUFHQWRIWKHWLPH)RUDV\OXPVHHNHUVZKRDUH
GHWDLQHGSHUFHQWSUHYDLOZKHQUHSUHVHQWHGZKLOHRQO\WKUHHSHUFHQWSUHYDLOZKHQQRW
UHSUHVHQWHG7KH3URSRVHG5XOH¶VFKDQJHVWRDV\OXPODZZLOOH[DFHUEDWHWKHVH
SUHH[LVWLQJGLVFUHSDQFLHV0RUHRYHUDVUHIHUHQFHGDERYHVXSUD6HFWLRQ,$LFKLOGUHQ
ZLOOEHPRUHOLNHO\WREHIRUFHGWRSUHVHQWWKHLUFODLPVLQLPPLJUDWLRQFRXUW%H\RQGWKH
WUDXPDWKDWWKLVLVVXUHWRSURGXFHLWDOVRUDLVHVGXHSURFHVVFRQFHUQVDVFKLOGUHQDUHQRW
JXDUDQWHHGOHJDOFRXQVHODQGPD\QRWKDYHDSURSHUJUDVSRIWKHFRQVHTXHQFHVRIWKHVH
OHJDOSURFHHGLQJV

6KRXOGWKH3URSRVHG5XOHEHFRPHILQDOWKRXVDQGVRIFXUUHQWDQGIXWXUHUHVLGHQWV
RIWKH6WDWHVZLOOEHGHSULYHGRIKXPDQLWDULDQSURWHFWLRQDQGLQPDQ\FDVHVZLOOEH
GHSRUWHGZLWKRXWKDYLQJWKHRSSRUWXQLW\WREHKHDUGRUSUHVHQWHYLGHQFH7KHIROORZLQJ
LVDQRQH[KDXVWLYHGLVFXVVLRQRISDUWLFXODUSURYLVLRQVRIWKH3URSRVHG5XOHWKDWYLRODWH
GXHSURFHVV

3UHWHUPLVVLRQRIFODLPV7KH3URSRVHG5XOHZRXOGDOORZLPPLJUDWLRQMXGJHVWR
SUHWHUPLWFDVHVDQGRUGHUGHSRUWDWLRQRIDQDSSOLFDWLRQWKDWGRHVQRWLOOXVWUDWHSULPDIDFLH
HOLJLELOLW\IRUKXPDQLWDULDQUHOLHI)HG5HJ(YHQLIDQDV\OXPVHHNHUZHUH
WRSDVVWKHFUHGLEOHIHDULQWHUYLHZZLWKDSRVLWLYHRXWFRPHIRUDV\OXPRUWKHKHLJKWHQHG
UHDVRQDEOHIHDUVWDQGDUGIRUZLWKKROGLQJRIUHPRYDORUSURWHFWLRQXQGHU&$7WKH
SUHWHUPLVVLRQSURYLVLRQDOORZVMXGJHVWRWHUPLQDWHFDVHVDQGRUGHUGHSRUWDWLRQZLWKRXW
DOORZLQJWKHDV\OXPVHHNHUWRWHVWLI\RUSUHVHQWDOOUHOHYDQWHYLGHQFH

(PSRZHULQJLPPLJUDWLRQMXGJHVWRSUHWHUPLWDV\OXPFODLPVRQWKHEDVLVRIDQ
DSSOLFDWLRQDORQHLVHVSHFLDOO\GHWULPHQWDOWRSURVHDV\OXPVHHNHUV)RULQGLYLGXDOVZKR
DUHIOHHLQJYLROHQFHDQGWUDYHOLQJRQIRRWIRUWKRXVDQGVRIPLOHVPHHWLQJWKHH[DFWOHJDO
UHTXLUHPHQWVRIDV\OXPDWWKHLQLWLDODSSOLFDWLRQVWDJHFDQEHLPSRVVLEOH7RGRVR
DV\OXPVHHNHUVZRXOGEHUHTXLUHGWRKDYHDKLJKOHYHORIVRSKLVWLFDWLRQDQXQGHUVWDQGLQJ
RIWKH8QLWHG6WDWHV¶LPPLJUDWLRQODZVDQGDZRUNLQJNQRZOHGJHRIWKHFRQGLWLRQVRI
FRXQWULHVIURPZKLFKWKH\DUHIOHHLQJ7KLVGLIILFXOW\LVSDUWLFXODUO\SURQRXQFHGIRU
DV\OXPVHHNHUVZKRDUHGHWDLQHGDQGKDYHHYHQOHVVDFFHVVWRREWDLQLQJOHJDOFRXQVHO
OHJDOGRFXPHQWVRURWKHUHYLGHQFHWKH\PD\QHHGWRVXSSRUWWKHLUDV\OXPFODLPZLWKLQ
WKHUHTXLUHGWLPHIUDPHV/LNHZLVHXQDFFRPSDQLHGFKLOGUHQZKRDUHHYHQPRUHDWD


5REHUW$.DW]PDQQ6WXG\*URXSRQ,PPLJUDQW5HSUHVHQWDWLRQ7KH)LUVW'HFDGH
)25'+$0/5(9  

,G
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GLVDGYDQWDJHGXHWRWKHLUDJHGRQRWDSSHDUH[HPSWHGIURPWKH3URSRVHG5XOH¶V
SUHWHUPLVVLRQSURYLVLRQ

7KHSUHWHUPLVVLRQSURYLVLRQXQQHFHVVDULO\EDUVDV\OXPVHHNHUVIURPREWDLQLQJ
DOWHUQDWLYHIRUPVRIUHOLHI$SSOLFDQWVZKRDUHDOVRYLFWLPVRIWUDIILFNLQJRURWKHUFULPHV
PD\KDYHFRQFXUUHQWO\SHQGLQJDSSOLFDWLRQVIRU89LVDVDQG79LVDVDW86&,6
86& D  8 DQG 7 %\FXWWLQJWKHLUDV\OXPFDVHVVKRUWWKHVHDSSOLFDQWV
PD\EHRUGHUHGUHPRYHGEHIRUH86&,6KDVKDGDQRSSRUWXQLW\WRDGMXGLFDWHWKHLUYLVDV
:LWKRXWJXDUDQWHHLQJDV\OXPVHHNHUVDIDLUGD\LQFRXUWWKH3URSRVHG5XOHOHDYHV
WKRXVDQGVZLWKRXWSURWHFWLRQIRUZKLFKWKH\FRXOGTXDOLI\

$GGLWLRQDOO\WKHWHQGD\QRWLFHWKDWWKH3URSRVHG5XOHZRXOGUHTXLUH
LPPLJUDWLRQMXGJHVRU'+6WRSURYLGHWRDQDV\OXPVHHNHUEHIRUHHIIHFWXDWLQJ
SUHWHUPLVVLRQRIWKHLUDSSOLFDWLRQLVDQLQVXIILFLHQWDPRXQWRIWLPHIRUWKHLQGLYLGXDOWR
UHVSRQG)HG5HJ3URVHDV\OXPVHHNHUVPD\QRWIXOO\JUDVSWKHNLQGRI
HYLGHQFHRUOHJDODUJXPHQWVWKDWZRXOGEHVXIILFLHQWWRUHVSRQGWRDSUHWHUPLVVLRQ
GHWHUPLQDWLRQDQGPD\QRWKDYHWKHDELOLW\WRSURYLGHWKDWUHVSRQVHZLWKLQWKHWHQGD\
WLPHIUDPH,QGHHGWKH3URSRVHG5XOHGRHVQRWRIIHUDQ\H[SODQDWLRQRUH[DPSOHVDVWR
WKHNLQGRIHYLGHQFHDV\OXPVHHNHUVFRXOGSXWIRUWKLQRUGHUWRRYHUWXUQDSUHWHUPLVVLRQ
GHWHUPLQDWLRQWKXVPDNLQJWKLVSURYLVLRQXQODZIXOO\YDJXH6HHJHQHUDOO\+LOOY
&RORUDGR86  'HWDLQHGDSSOLFDQWVZLWKRUZLWKRXW
UHSUHVHQWDWLRQDUHSDUWLFXODUO\GLVDGYDQWDJHGEHFDXVHRISURFHGXUDOGHOD\VLQUHFHLYLQJ
DQGVHQGLQJOHJDOPDLOZKLOHLQLPPLJUDWLRQGHWHQWLRQIDFLOLWLHV)XUWKHUPRUHHYHQLIDQ
DSSOLFDQWGRHVUHVSRQGZLWKLQWKHDOORWWHGWLPHIUDPHWKH\VWLOODUHQRWJLYHQDQ
RSSRUWXQLW\WRSUHVHQWHYLGHQFHWKURXJKWHVWLPRQ\DQGDUHWKHUHIRUHGHQLHGWKHLUIDLUGD\
LQFRXUW9DUJDV+HUQDQGH])GDW±

7KH3URSRVHG5XOHXQODZIXOO\DOORZVLPPLJUDWLRQMXGJHVWRSUHWHUPLWERQDILGH
FODLPVIRUSURWHFWLRQZLWKRXWGXHSURFHVVRIWKHODZWKHUHE\VXEMHFWLQJDQXQNQRZQ
QXPEHURISHRSOHWRGHSRUWDWLRQWRFRXQWULHVZKHUHWKH\ZLOOIDFHDOPRVWFHUWDLQ
SHUVHFXWLRQRUWRUWXUHLQFRQWUDYHQWLRQRIIHGHUDODQGLQWHUQDWLRQDOODZ

)ULYRORXVFODLPV8QGHU86& G  µµ>L@IWKH$WWRUQH\*HQHUDO
GHWHUPLQHVWKDW>DQRQFLWL]HQ@KDVNQRZLQJO\PDGHDIULYRORXVDSSOLFDWLRQIRUDV\OXPDQG
WKH>QRQFLWL]HQ@KDVUHFHLYHG>WKHQRWLFHRISULYLOHJHRIFRXQVHODQGWKHFRQVHTXHQFHVRI
NQRZLQJO\ILOLQJDIULYRORXVDSSOLFDWLRQ@´WKHDV\OXPVHHNHUZLOOEHSHUPDQHQWO\
LQHOLJLEOHIRUDQ\EHQHILWXQGHUWKH,1$&XUUHQWO\RQO\DQLPPLJUDWLRQMXGJHFDQPDNH
D³IULYRORXV´ILQGLQJ$QGDQDSSOLFDWLRQFDQRQO\EHGHHPHGIULYRORXVZKHQLWLVIRXQG
WKDWWKHDV\OXPVHHNHUGHOLEHUDWHO\IDEULFDWHGDPDWHULDOHOHPHQWRIWKHLUFODLP


7KH3URSRVHG5XOHRQO\H[SOLFLWO\VWDWHVWKDWXQDFFRPSDQLHGPLQRUVDUHH[HPSWIURP
WKHH[SHGLWHGUHPRYDOSURFHVV)HG5HJQ FLWLQJ86&
 D  ' L 



Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 425 of 965
+RQ&KDG:ROI
+RQ:LOOLDP%DUU
$VVLVWDQW'LUHFWRU/DXUHQ$OGHU5HLG
-XO\
3DJH


7KH3URSRVHG5XOHH[SDQGVXSRQZKHQWKH)HGHUDO*RYHUQPHQWFDQODEHODQ
DSSOLFDWLRQIULYRORXV&XUUHQWUHJXODWLRQVSURYLGHWKDWDQDSSOLFDWLRQLVIULYRORXVLI³DQ\
RILWVPDWHULDOHOHPHQWVLVGHOLEHUDWHO\IDEULFDWHG´,QVSHFWLRQDQG([SHGLWHG5HPRYDORI
$OLHQV'HWHQWLRQDQG5HPRYDORI$OLHQV&RQGXFWRI5HPRYDO3URFHHGLQJV$V\OXP
3URFHGXUHV)HG5HJ 0DU 8QGHUWKH3URSRVHG5XOHDQ
DSSOLFDWLRQPD\EHIRXQGIULYRORXVXQGHUWKUHHQHZJURXQGV)LUVWDQDSSOLFDWLRQPD\
EHIRXQGIULYRORXVLIWKHDV\OXPVHHNHU³NQRZLQJO\´LQFOXGHVD³IDEULFDWHGPDWHULDO
HOHPHQW´)HG5HJ7KH3URSRVHG5XOHGHILQHV³NQRZLQJO\´DVDFWXDO
NQRZOHGJHRUZLOOIXOEOLQGQHVVWKHUHE\H[SDQGLQJWKHFLUFXPVWDQFHVXQGHUZKLFKDQ
DV\OXPVHHNHUDFWV³NQRZLQJO\´EH\RQG³GHOLEHUDWH>@´,GDW7KLVGHILQLWLRQ
GRHVQRWDGHTXDWHO\DFFRXQWIRULQDGYHUWHQWPLVWDNHVRUIRUWKHFRPSOH[LW\RIDV\OXP
ODZWKDWPD\EHEH\RQGWKHJUDVSRIDSURVHDV\OXPVHHNHU,WDOVRGRHVQRWDFFRXQWIRU
VLWXDWLRQVLQZKLFKDQDV\OXPVHHNHUPD\KDYHUHDVRQDEO\UHOLHGRQDQXQVFUXSXORXV
SUHSDUHURUQRWDULR7KH1LQWK&LUFXLWIRUH[DPSOHKDVUHFRJQL]HGWKDWDV\OXP
DSSOLFDWLRQVDUHIUHTXHQWO\ILOOHGRXWE\³SRRULOOLWHUDWHSHRSOHZKRGRQRWVSHDN(QJOLVK
DQGDUHXQDEOHWRUHWDLQFRXQVHO´DQGZKRPD\VHHNWKHDVVLVWDQFHRISUHSDUHUV$OYDUH]
6DQWRVY,16)G WK&LU  FLWLQJ$JXLOHUD&RWDY,16
)G WK&LU %XW³>D@OOWRRRIWHQYXOQHUDEOHLPPLJUDQWVDUHSUH\HG
XSRQE\>WKHVH@XQOLFHQVHGQRWDULRVDQGXQVFUXSXORXVDSSHDUDQFHDWWRUQH\V´ZKRSURYLGH
³IDOVHSURPLVHVDQGVKRGG\LQHIIHFWLYHUHSUHVHQWDWLRQ´0RUDOHV$SROLQDUY0XNDVH\
)G WK&LU  HPSKDVLVLQRULJLQDO ,Q$OYDUH]6DQWRVWKHFRXUW
IRXQGWKDWLQFRQVLVWHQFHVGXHWRDQXQVFUXSXORXVSUHSDUHUGRQRWSURYLGHDQDGHTXDWH
EDVLVIRUDQDGYHUVHFUHGLELOLW\ILQGLQJ)GDW7KHUHLVQRUHDVRQWKLV
UHDVRQLQJVKRXOGQRWDSSO\WRDSSOLFDWLRQVZKHQDVVHVVLQJIULYRORXVQHVVSDUWLFXODUO\
ZKHQDFFRXQWLQJIRUWKHVLJQLILFDQWGLVDGYDQWDJHVDV\OXPVHHNHUVIDFHZKHQDSSO\LQJIRU
DV\OXPDQGWKHVHYHUHFRQVHTXHQFHVRIDIULYRORXVILQGLQJ

6HFRQGDQDSSOLFDWLRQPD\EHIRXQGIULYRORXVLILWFRQWDLQVFODLPVIRUHFORVHGE\
DSSOLFDEOHODZ)HG5HJ7KLVLVWURXEOLQJEHFDXVHGLIIHUHQWFLUFXLWFRXUWV
ZKLFKKDYHMXULVGLFWLRQWRUHYLHZGHWHUPLQDWLRQVPDGHE\WKH%,$PD\UHDFKGLIIHUHQW
RXWFRPHVZKHQFRQVLGHULQJVLPLODUVHWVRIIDFWV6HHJHQHUDOO\/RSH]Y*RQ]DOHV
86   &RXUWJUDQWHGFHUWLRUDULWRUHVROYHFLUFXLWVSOLWRQZKHWKHUDVWDWHODZ
FRQVWLWXWHGDQDJJUDYDWHGIHORQ\LQLPPLJUDWLRQFRQWH[WDVWKLVFODVVLILFDWLRQEHDUVRQ
GHSRUWDELOLW\RIDQRQFLWL]HQ :KDWPD\EH³DSSOLFDEOHODZ´LQRQHFLUFXLWPD\QRWEHLQ
DQRWKHUDQGKHUHWKLVLQFRQVLVWHQF\DORQH±ZKLFKLVQRIDXOWRIWKHDV\OXPVHHNHU±KDV
WKHDEVXUGUHVXOWRIUHQGHULQJWKHDV\OXPVHHNHUSHUPDQHQWO\LQHOLJLEOHIRUSURWHFWLRQ
PHUHO\EDVHGRQZKHUHWKH\ILOHWKHLUDSSOLFDWLRQ

7KLUGLIDQDSSOLFDWLRQLVIRXQGWRKDYHEHHQPDGHZLWKRXW³UHJDUGWRWKHPHULWV
RIWKHFODLP´LWPD\EHGHHPHGIULYRORXV)HG5HJ7KH3URSRVHG5XOH
GRHVQRWRIIHUDUHDVRQHGRUDQ\H[SODQDWLRQRIZKDW³ZLWKRXWUHJDUGWRWKHPHULWV´
HQWDLOVDQGLVWKHUHE\YDJXHLQYLRODWLRQRIGXHSURFHVVSURWHFWLRQV6HH+LOOY
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&RORUDGR86DW VWDWXWHLVLPSHUPLVVLEO\YDJXHZKHQLW³IDLOVWRSURYLGH
SHRSOHRIRUGLQDU\LQWHOOLJHQFHDUHDVRQDEOHRSSRUWXQLW\WRXQGHUVWDQGZKDWFRQGXFWLW
SURKLELWV´RU³DXWKRUL]HVRUHYHQHQFRXUDJHVDUELWUDU\DQGGLVFULPLQDWRU\HQIRUFHPHQW´ 
$QDV\OXPVHHNHUFRXOG³NQRZLQJO\´ILOHDFODLPWKDWLVLQIDFWQRWPHULWRULRXVLQWKH
H\HVRIDQLPPLJUDWLRQMXGJHEXWWKH\PD\QRWNQRZZK\RUKRZWKHFODLPLV
XQPHULWRULRXVZKHQLWZDVILOHGEHFDXVHRIWKHOHYHORIVRSKLVWLFDWLRQUHTXLUHGWRSUHYDLO
RQDV\OXPFODLPV6XFKDQDSSOLFDWLRQFRXOGQRWUHDVRQDEO\EHIRXQGDEXVLYHRIWKH
DV\OXPSURFHVV)HG5HJ FLWLQJ&RRWHU *HOOY+DUWPD[&RUS86
  1RWDEO\WKLVSURYLVLRQZRXOGVHYHUHO\GLVDGYDQWDJHSURVHDV\OXP
VHHNHUVZKRDUHQRWLQWKHEHVWSRVLWLRQWRPHDQLQJIXOO\GHFLSKHUZKDWGRHVDQGGRHVQRW
FRQVWLWXWHDPHULWRULRXVDV\OXPFODLP7KLVLVSDUWLFXODUO\WURXEOLQJJLYHQKRZPXFKWKH
3URSRVHG5XOHVWDQGVWRFKDQJHDV\OXPODZDQGQDUURZWKHJURXQGVXSRQZKLFKDV\OXP
VHHNHUVFDQVHHNUHOLHI$OORZLQJDQDV\OXPVHHNHUWREHSHUPDQHQWO\LQHOLJLEOHIURP
DSSO\LQJIRUDQ\EHQHILWXQGHUWKH,1$EDVHGRQWKLVYDJXHJURXQGRIIULYRORXVQHVV
ZLWKRXWDQRSSRUWXQLW\WRSUHVHQWWKHLUWHVWLPRQ\RUHYLGHQFHRUWRFRUUHFWWKHLU
DSSOLFDWLRQLVGLVSURSRUWLRQDWHO\SXQLWLYHDQGYLRODWHVGXHSURFHVVSURWHFWLRQV

,QDGGLWLRQWRWKHH[SDQVLRQRIZKDWFRQVWLWXWHV³IULYRORXV´WKH3URSRVHG5XOH
HOLPLQDWHVWKHUHTXLUHPHQWWKDWLPPLJUDWLRQMXGJHVSURYLGHFHUWDLQZDUQLQJVEHIRUH
LVVXLQJDIULYRORXVILQGLQJWKHUHE\DOORZLQJWKHIHGHUDOJRYHUQPHQWWRUHO\XSRQWKH
QRWLFHSURYLGHGRQWKHDSSOLFDWLRQIRUPDORQH)HG5HJ7KLVGLVDGYDQWDJHV
SURVHDV\OXPVHHNHUVZKRPD\EHXQIDPLOLDUZLWKDV\OXPODZRURWKHUZLVHXQDEOHWR
XQGHUVWDQGWKHVHYHULW\RIFRQVHTXHQFHVIRUILOLQJDIULYRORXVFODLPEDVHGRQDZULWWHQ
QRWLFHDV\OXPVHHNHUVZKRPD\IDFHODQJXDJHEDUULHUVWRILOOLQJRXWWKHDV\OXP
DSSOLFDWLRQDQGDV\OXPVHHNHUVZKRDUHXQDEOHWRUHDG,QGHQ\LQJDV\OXPVHHNHUVD
VHFRQGYHUEDODQGPHDQLQJIXORSSRUWXQLW\WREHQRWLILHGDERXWWKHFRQVHTXHQFHVRI
ILOLQJDIULYRORXVDSSOLFDWLRQWKH3URSRVHG5XOHYLRODWHVGXHSURFHVVULJKWVRIDV\OXP
VHHNHUVWRKDYHWKHLUFDVHVKHDUGLQIURQWRIDQLPPLJUDWLRQMXGJH

,QDQHTXDOO\XQODZIXODWWHPSWWRPLWLJDWHWKHVHYHUHFRQVHTXHQFHVRIDILQGLQJRI
IULYRORXVQHVVWKH3URSRVHG5XOHRIIHUVWKDWDVDQDOWHUQDWLYHWRKDYLQJRQH¶VDSSOLFDWLRQ
GLVPLVVHGRQIULYRORXVJURXQGVWKHDV\OXPVHHNHUPD\RSWWRZLWKGUDZWKHLUDSSOLFDWLRQ
ZLWKSUHMXGLFHWR³DPHOLRUDWHWKHFRQVHTXHQFHVRINQRZLQJO\ILOLQJDIULYRORXV
DSSOLFDWLRQ´)HG5HJ)DUIURPDYRLGLQJWKHSHQDOWLHVRIIULYRORXVQHVVWKLV
³DPHOLRUDW>LYH@´PHFKDQLVPHIIHFWLYHO\VXEMHFWVDV\OXPVHHNHUVWRWKHVDPHUHVXOW±
LQDELOLW\WRSXUVXHEHQHILWVXQGHUWKH,1$7KLVDOWHUQDWLYHGLVSDUDWHO\GLVDGYDQWDJHVSUR
VHDV\OXPVHHNHUVIRUWKHUHDVRQVGLVFXVVHGDERYHLQFOXGLQJWKHLUODFNRIVRSKLVWLFDWHG
XQGHUVWDQGLQJRIWKHODZDQGSRWHQWLDOLQDELOLW\WRJUDVSWKHZHLJKWRIWKHFRQVHTXHQFH
RIZLWKGUDZLQJWKHLUDSSOLFDWLRQZLWKSUHMXGLFH

:DLYHURIPRWLRQVWRUHRSHQDQGUHFRQVLGHUDWLRQ7KH3URSRVHG5XOHZRXOG
SUHFOXGHDV\OXPVHHNHUVIURPUDLVLQJDFODLPIRUDV\OXPRQWKHEDVLVRIDSDUWLFXODU
VRFLDOJURXSLIWKDWSDUWLFXODUVRFLDOJURXSLVQRWVSHFLILFDOO\DUWLFXODWHGLQWKHLU
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DSSOLFDWLRQIRUPRURWKHUZLVHLQWKHUHFRUG)HG5HJ7KXVWKH3URSRVHG
5XOHZRXOGSUHYHQWDV\OXPVHHNHUVIURPILOLQJPRWLRQVWRUHRSHQRUIRUUHFRQVLGHUDWLRQ
EDVHGRQJURXQGVIRUDV\OXPWKDWDUHQRWOLVWHGRQWKHDSSOLFDWLRQIRUPHYHQZKHQVXFK
PRWLRQVDUHEDVHGRQLQHIIHFWLYHDVVLVWDQFHRIFRXQVHO,GDW 6RPHFRXUWVKDYH
IRXQGWKDWDSSHDOLQJDQLPPLJUDWLRQGHFLVLRQEDVHGRQDFODLPIRULQHIIHFWLYHDVVLVWDQFH
RIFRXQVHOLVDFRQVWLWXWLRQDOGXHSURFHVVJXDUDQWHHWKDWH[WHQGVWRUHPRYDOSURFHHGLQJV
6HH1HKDG)GDW7KH3URSRVHG5XOHKRZHYHUZRXOGEDUDQDV\OXPVHHNHU
IURPUHRSHQLQJWKHLUFDVHHYHQLIWKHFRXUWZHUHWRGHWHUPLQHWKDWWKHDV\OXPVHHNHU¶V
GXHSURFHVVULJKWVZHUHQRWHIIHFWXDWHGGXHWRLQHIIHFWLYHDVVLVWDQFHRIFRXQVHO7KLVLV
DQXQFRQVWLWXWLRQDOUHVXOWWKDWGHSULYHVDV\OXPVHHNHUVWKHLUULJKWWRHIIHFWLYHDVVLVWDQFH
RIFRXQVHOGXULQJWKHLULPPLJUDWLRQFRXUWSURFHHGLQJV

7KLVZDLYHUDOVRGLVSURSRUWLRQDWHO\GLVDGYDQWDJHVSURVHDV\OXPVHHNHUVZKRPD\
QRWEHDVIDPLOLDUZLWKWKH³ODE\ULQWK´WKDWLVDV\OXPODZDQGDOOWKHJURXQGVIRUFODLPLQJ
DV\OXPRUWKHVSHFLILFUHTXLUHPHQWVXQGHUHDFK1HKDG)GDW7KLV
GLVDGYDQWDJHLVIXUWKHUSURQRXQFHGJLYHQWKHYDVWDPRXQWRIFKDQJHVWRDV\OXPODZWKDW
WKLV3URSRVHG5XOHZRXOGHQDFW0RUHRYHUJLYHQWKHDEVXUGDQGVHYHUHFRQVHTXHQFHV
IRUILOLQJDSRWHQWLDOO\XQPHULWRULRXVFODLP SHUPDQHQWLQHOLJLELOLW\ WKH3URSRVHG5XOH
ZLOOKDYHDFKLOOLQJHIIHFWRQDV\OXPVHHNHUVEHFDXVHWKHFKDQJHVFRPSOHWHO\HOLPLQDWH
FULWLFDOSURFHGXUDOGXHSURFHVVSURWHFWLRQVIRUDV\OXPVHHNHUV$VGLVFXVVHGVXSUD
6HFWLRQ,'PRUHLQGLYLGXDOVDUHHOLJLEOHIRUUHOLHIPD\IRUJRVHHNLQJDV\OXPDOWRJHWKHU
DQGEHIRUFHGWROLYHLQWKHVKDGRZVZLWKRXWGRFXPHQWDWLRQ

:DLYHURIDSSHDORIFUHGLEOHIHDULQWHUYLHZ7KH3URSRVHG5XOHFKDQJHVWKH
PHDQVIRUDV\OXPVHHNHUVWRDSSHDOQHJDWLYHGHWHUPLQDWLRQVPDGHDIWHUWKHLUFUHGLEOHIHDU
LQWHUYLHZ&XUUHQWUHJXODWLRQVSURYLGHWKDWZKHQDQDV\OXPVHHNHUUHFHLYHVDQHJDWLYH
GHWHUPLQDWLRQIURPDFUHGLEOHIHDULQWHUYLHZWKHDV\OXPRIILFHULQTXLUHVDVWRZKHWKHU
WKHDV\OXPVHHNHUZRXOGOLNHWRDSSHDOWKHGHFLVLRQ,IWKHDV\OXPVHHNHUGRHVQRW
UHVSRQGWKHDVVXPSWLRQLVWKDWWKH\GRRSWIRUUHYLHZ&)5 J DQG
 J  7KHVHUHJXODWLRQVFRPSRUWZLWKDFRPPRQVHQVHXQGHUVWDQGLQJWKDWDQ\
QXPEHURIEDUULHUV±ODQJXDJHDFFHVVWUDXPDPLVXQGHUVWDQGLQJODFNRINQRZOHGJH±
FRXOGLPSHGHDQDV\OXPVHHNHUIURPXQGHUVWDQGLQJWKHVSHFLILFLPPLJUDWLRQVSURFHGXUHV
LQWKH8QLWHG6WDWHV7KH3URSRVHG5XOHLQH[SOLFDEO\UHPRYHVDQ\VHPEODQFHRIGXH
SURFHVVIURPWKLVSRUWLRQRIWKHSURFHVV6KRXOGWKH3URSRVHG5XOHJRLQWRHIIHFWZKHQ
DQDV\OXPVHHNHUUHFHLYHVDQHJDWLYHGHWHUPLQDWLRQIURPDFUHGLEOHIHDULQWHUYLHZDQG
WKHDV\OXPVHHNHUGRHVQRWLQGLFDWHZKHWKHUWKH\ZDQWWRDSSHDOWKHGHFLVLRQWKHDV\OXP
RIILFHUZLOODXWRPDWLFDOO\FRQVLGHUWKHODFNRILQGLFDWLRQDVDUHIXVDODQGWKXVDZDLYHURI
UHYLHZRIWKHLUFUHGLEOHIHDULQWHUYLHZ)HG5HJ7KHVHFKDQJHVIORXWEDVLF
QRWLRQVRIGXHSURFHVVDQGIDLUQHVVDQGWKH\LQWURGXFHWKHW\SHRISURFHGXUDOKXUGOHVWKDW
DUHOLNHO\WRGLVSURSRUWLRQDWHO\DIIHFWLQGLYLGXDOVZKRFDQQRWDIIRUGRURWKHUZLVHREWDLQ
OHJDOUHSUHVHQWDWLRQLQGLYLGXDOVIRUZKRP(QJOLVKLVQRWWKHLUILUVWODQJXDJHDQG
LQGLYLGXDOVZKRDUHH[SHULHQFLQJWUDXPDDPRQJRWKHUV
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&RQVLGHUDWLRQRILQWHUQDOUHORFDWLRQGXULQJFUHGLEOHIHDULQWHUYLHZDQG
SUHVXPSWLRQRIUHDVRQDEOHQHVVRILQWHUQDOUHORFDWLRQZKHQSHUVHFXWLRQLQYROYHVQRQ
JRYHUQPHQWDODFWRUV7KH3URSRVHG5XOHZRXOGDOORZDV\OXPRIILFHUVWRFRQVLGHU
LQWHUQDOUHORFDWLRQDVDIDFWRUGXULQJFUHGLEOHIHDULQWHUYLHZV)HG5HJ
:KHWKHULQWHUQDOUHORFDWLRQLVDUHDVRQDEOHRSWLRQIRUDSDUWLFXODUDV\OXPVHHNHULVDIDFW
VSHFLILFLQTXLU\WKDWVKRXOGEHUHVHUYHGIRULPPLJUDWLRQSURFHHGLQJVZKHUHDV\OXP
VHHNHUVZRXOGKDYHWKHRSSRUWXQLW\WREHKHDUGE\DQLPPLJUDWLRQMXGJHDQGSUHVHQW
HYLGHQFHUHJDUGLQJWKLVVSHFLILFHOHPHQW0RUHRYHUUHTXLULQJFRQVLGHUDWLRQRILQWHUQDO
UHORFDWLRQDWWKHFUHGLEOHIHDULQWHUYLHZVWDJHGLVDGYDQWDJHVDV\OXPVHHNHUVZKRPD\QRW
\HWKDYHDFFHVVWROHJDOUHSUHVHQWDWLRQRUHYLGHQWLDU\GRFXPHQWVWRGHPRQVWUDWHWKDW
LQWHUQDOUHORFDWLRQLVQRWUHDVRQDEOH

)XUWKHUPRUHIRUDV\OXPVHHNHUVZKRFODLPSHUVHFXWLRQIURPQRQ
JRYHUQPHQWDODFWRUVWKH3URSRVHG5XOHVKLIWVWKHEXUGHQRILQWHUQDOUHORFDWLRQIURP
WKHIHGHUDOJRYHUQPHQWSURYLQJWKDWLQWHUQDOUHORFDWLRQLVUHDVRQDEOH²DVFXUUHQW
UHJXODWLRQVSURYLGH²WRWKHDV\OXPVHHNHUZKRPXVWGLVSURYHWKDWLQWHUQDOUHORFDWLRQ
LVUHDVRQDEOHE\DSUHSRQGHUDQFHRIWKHHYLGHQFH)HG5HJ,QGRLQJVR
WKH3URSRVHG5XOHHVWDEOLVKHVDSUHVXPSWLRQWKDWLQWHUQDOUHORFDWLRQZRXOGEH
UHDVRQDEOHXQOHVVWKHDV\OXPVHHNHUGHPRQVWUDWHVWKDWLWLVQRW,G7KH3URSRVHG
5XOHGRHVQRWPDNHFOHDUZKHWKHUWKLVEXUGHQVKLIWZRXOGDSSO\DWWKHFUHGLEOHIHDU
LQWHUYLHZVWDJHZKHUHE\DQDV\OXPVHHNHUVZRXOGKDYHWRGLVSURYHWKDWLQWHUQDO
UHORFDWLRQLVUHDVRQDEOHE\DSUHSRQGHUDQFHRIWKHHYLGHQFH7KXVWKLVSURYLVLRQLV
XQODZIXOO\YDJXHDVWRLWVDSSOLFDELOLW\WRWKHFUHGLEOHIHDULQWHUYLHZDQGLQYLRODWLRQ
RIWKHULJKWWRGXHSURFHVVXQGHUWKHODZ6HH+LOOY&RORUDGR86DW

% 7KH3URSRVHG5XOH9LRODWHVWKH$3$

6KRXOGWKH3URSRVHG5XOHEHHQDFWHGLWZRXOGYLRODWHWKH$3$EHFDXVHLWLV  
DUELWUDU\DQGFDSULFLRXVDQG  FRQWUDU\WRWKH,1$

L 7KH3URSRVHG5XOHLV$UELWUDU\DQG&DSULFLRXV

8QGHUWKH$3$IHGHUDODJHQFLHVPXVWFRQVLGHU³WKHDGYDQWDJHVDQGWKH
GLVDGYDQWDJHVRIDJHQF\GHFLVLRQV´EHIRUHWDNLQJDFWLRQ0LFKLJDQY(3$6&W
   HPSKDVLVLQWKHRULJLQDO $VWKH6XSUHPH&RXUWKDVKHOG³DJHQF\
DFWLRQLVODZIXORQO\LILWUHVWVRQDFRQVLGHUDWLRQRIWKHUHOHYDQWIDFWRUV´DQGDQDJHQF\
PD\QRW³HQWLUHO\IDLOWRFRQVLGHUDQLPSRUWDQWDVSHFWRIWKHSUREOHP´ZKHQGHFLGLQJ
ZKHWKHUDUHJXODWLRQLVDSSURSULDWH,GDW TXRWLQJ0RWRU9HKLFOH0IUV$VVQRI
86,QFY6WDWH)DUP0XW$XWRPRELOH,QV&R 6WDWH)DUP 86  
EUDFNHWVDQGTXRWDWLRQPDUNVRPLWWHG ,IDQDJHQF\DFWLRQLVQRW³EDVHGRQD
FRQVLGHUDWLRQRIWKHUHOHYDQWIDFWRUV´WKDWDFWLRQLVDUELWUDU\DQGFDSULFLRXVXQGHUWKH
$3$6WDWH)DUP86DW± FLWLQJ86&  $ $QDJHQF\DFWLRQLV
DOVRDUELWUDU\DQGFDSULFLRXVLIWKHDJHQF\³RIIHUHGDQH[SODQDWLRQIRULWVGHFLVLRQWKDW
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UXQVFRXQWHUWRWKHHYLGHQFHEHIRUHWKHDJHQF\´RULILWFRQVLGHUHG³IDFWRUVWKDW&RQJUHVV
KDVQRWLQWHQGHGLWWRFRQVLGHU´,GDW

6KRXOGWKH3URSRVHG5XOHEHILQDOL]HGLWZRXOGEHDUELWUDU\DQGFDSULFLRXV
EHFDXVHWKH'HSDUWPHQWVKDYHQRWIXOO\FRQVLGHUHGLWVKDUPIXOHIIHFWV0LFKLJDQ
6&WDW$GGLWLRQDOO\WKH'HSDUWPHQWV¶MXVWLILFDWLRQVIRUWKH3URSRVHG5XOHDUH
XQUHDVRQDEOH6WDWH)DUP86DW DJHQF\H[SODQDWLRQVPXVWVKRZWKDWWKH
UXOHPDNLQJLVWKHUHVXOW³RIUHDVRQHGGHFLVLRQPDNLQJ´ 

 7KH'HSDUWPHQWV0XVW&RQVLGHUWKH'LVDGYDQWDJHV
RIWKH3URSRVHG5XOH

,QWKH1RWLFHRI3URSRVHG5XOHPDNLQJWKH'HSDUWPHQWVIDLOHGWRDGHTXDWHO\
DQDO\]HDQGLQVRPHLQVWDQFHVIDLOHGWRHYHQPHQWLRQVHYHUDOQHJDWLYHFRQVHTXHQFHV
LQFOXGLQJ  WKHLQMXULHVLWZLOOLQIOLFWRQDV\OXPVHHNHUVDQG  WKHKDUPVWRWKH6WDWHV
WKHLUHFRQRPLHVWKHLUSURJUDPVDQGWKHLUDELOLW\WRHQIRUFHWKHODZ7KH'HSDUWPHQWV
PXVWDGGUHVVWKHVHFRQFHUQV

)LUVWWKH'HSDUWPHQWVGRQRWUHFRJQL]HDQ\RIWKHKDUPVWKDWZLOOEHIDOODV\OXP
VHHNHUVVXFKDVWKRVHGLVFXVVHGLQ6HFWLRQ,VKRXOGWKH3URSRVHG5XOHEHDGRSWHG,Q
IRFXVLQJRQGHWHUULQJDQGSHQDOL]LQJZKDWWKH\SHUFHLYHDVIULYRORXVDV\OXPFODLPVWKH
'HSDUWPHQWVGRQRWDGHTXDWHO\UHFRQFLOHWKDWREMHFWLYHZLWKWKHOLNHOLKRRGWKDWWKH
3URSRVHG5XOHZLOOUHVXOWLQWKHGHSRUWDWLRQRIPDQ\ERQDILGHDV\OXPVHHNHUV7KH
'HSDUWPHQWVGRQRWDGGUHVVWKHFKLOOLQJHIIHFWWKDWWKH5XOHZLOOKDYHRQHOLJLEOH
DSSOLFDQWVZKRZLOOQRZIHDUDSSO\LQJIRUDV\OXPEHFDXVHRIWKHLQFUHDVHGOLNHOLKRRGRI
GHQLDORUZRUVH\HWDIULYRORXVILQGLQJ7REHVXUHDVGLVFXVVHGDERYHLQGLVFRXUDJLQJ
DV\OXPVHHNHUVIURPFRPLQJIRUZDUGWKH'HSDUWPHQWVDUHNHHSLQJWKHVHDSSOLFDQWVLQ
WKHVKDGRZV²ZKHUHWKH\DUHPRUHOLNHO\WRDWWHPSWGDQJHURXVFURVVLQJVPRUHOLNHO\WR
VXIIHUFLYLOULJKWVDQGODERUDEXVHVDQGPRUHOLNHO\WRDYRLGXVLQJFULWLFDOVHUYLFHVOLNH
KHDOWKFDUH$QGILQDOO\LQHQDFWLQJQXPHURXVSURFHGXUDOKXUGOHVWRDIDLUGD\LQFRXUW
WKH'HSDUWPHQWVIDLOWRJUDSSOHZLWKWKHGLVDVWURXVLPSDFWWKDWWKH3URSRVHG5XOHZRXOG
KDYHRQSURVHDV\OXPVHHNHUV7KH'HSDUWPHQWVPXVWFRQVLGHUDQGDSSURSULDWHO\
ZHLJKWKHVHKXPDQLWDULDQFRQVLGHUDWLRQV

6HFRQGWKH'HSDUWPHQWVGRQRWDGHTXDWHO\DGGUHVVKDUPVWRWKH6WDWHVWKHLU
ZRUNIRUFHVWKHLUSURJUDPVWKHLUILVFDOKHDOWKRUWKHLUODZHQIRUFHPHQWDJHQFLHV$VVHW
IRUWKDERYHWKH6WDWHVEHQHILWJUHDWO\IURPLPPLJUDWLRQDQGE\GHSRUWLQJWKH6WDWHV¶
UHVLGHQWVDQGHQFRXUDJLQJRWKHUVWRVWD\LQWKHVKDGRZVWKH5XOHLQIOLFWVJUHDWKDUPRQ
WKH6WDWHV¶FRPPXQLWLHV7KHUHDUHVXEVWDQWLDOHFRQRPLFDQGILVFDOEHQHILWVWRDQ
RSHUDWLQJDV\OXPV\VWHPLQZKLFKHOLJLEOHDSSOLFDQWVFDQODZIXOO\ZRUNDQGHYHQWXDOO\
REWDLQVWDWXV7KH3URSRVHG5XOHZRXOGGHSULYHWKH6WDWHVRIWKHVHEHQHILWV7KHKDUPWR
6WDWHVLVHYHQPRUHSURQRXQFHGGXULQJWKH&29,'FULVLVLQZKLFKLPPLJUDQWVKDYH
FRXUDJHRXVO\VHUYHGWKHLUFRPPXQLWLHVDVHVVHQWLDOZRUNHUV5HODWHGO\WKH'HSDUWPHQWV
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GRQRWDSSHDUWRKDYHFRQVLGHUHGWKH5XOH¶VSRWHQWLDOLPSDFWRQFUXFLDO6WDWHLQLWLDWLYHV
VXFKDVWKRVHWKDWH[SDQGKHDOWKFDUH7KHVHLQLWLDWLYHVDUHHYHQPRUHLPSHUDWLYHGXULQJ
&29,',QGHHGLISXWDWLYHDV\OHHVIRUHJRKHDOWKFDUHEHFDXVHWKH\IHDUGHSRUWDWLRQ
WKHKHDOWKFRQVHTXHQFHVZLOOEHIHOWFRPPXQLW\ZLGH7KH'HSDUWPHQWVPXVWJUDSSOH
ZLWKWKHYHU\OLNHO\SURVSHFWWKDWWKH3URSRVHG5XOHZLOOKDYHDFKLOOLQJHIIHFWQRWMXVWRQ
DV\OXPDSSOLFDWLRQVEXWDOVRRQSURJUDPVDQGEHQHILWVLQZKLFKWKH6WDWHVKDYHLQYHVWHG
WKDWSURWHFWWKHKHDOWKDQGSURVSHULW\RIWKHLUFRPPXQLWLHV

7KH'HSDUWPHQWVDOVRPXVWFRQVLGHUWKHIXOOUDQJHRIFRQVHTXHQFHVRIWKH5XOH¶V
SURYLVLRQVSURKLELWLQJFHUWDLQPRWLRQVWRUHRSHQEDVHGRQLQHIIHFWLYHDVVLVWDQFHRI
FRXQVHODQGH[SDQGLQJIULYRORXVILQGLQJV$VGLVFXVVHGDERYHWKHVHSURYLVLRQVLQIULQJH
RQWKH6WDWHV¶DELOLW\WRLQYHVWLJDWHDQGGLVFLSOLQHEDGDFWRUVOLNHQRWDULRVRUXQHWKLFDO
DWWRUQH\VZKRWDNHDGYDQWDJHRILPPLJUDQWVEHFDXVHWKH6WDWHVZLOOQRWEHPDGHDZDUH
RIIUDXGXOHQWVFKHPHV7KXVXQGHUWKH5XOHVXFKIUDXGXOHQWVFKHPHVZLOOSURFHHG
ZLWKRXWLQWHUUXSWLRQZKLOHDV\OXPVHHNHUVIDFHVWHHSFRQVHTXHQFHVIRUIDOOLQJYLFWLPWR
WKHP/LNHZLVHWKH'HSDUWPHQWVKDYHQRWFRQVLGHUHGWKDWE\GULYLQJDV\OXPVHHNHUV
LQWRWKHVKDGRZVWKH3URSRVHG5XOHXQGHUPLQHVWKH6WDWHV¶HQIRUFHPHQWRIWKHLURZQ
ODERUFLYLOULJKWVDQGFULPLQDOODZV7KH'HSDUWPHQWVPXVWFRQVLGHUWKHVHXQGHVLUDEOH
FRQVHTXHQFHV

 7KH'HSDUWPHQWV¶-XVWLILFDWLRQVIRUWKH3URSRVHG
5XOHDUH8QUHDVRQDEOH

7KH'HSDUWPHQWVDUJXHWKDWYDULRXVDVSHFWVRIWKH3URSRVHG5XOHDUHQHFHVVDU\WR
GHWHUZKDWWKH\SHUFHLYHDVIULYRORXVQRQXUJHQWRUJHQHUDOO\XQPHULWRULRXVDV\OXP
FODLPVUHGXFHWKH³VWUDLQ´RQWKHGHILQLWLRQRIUHIXJHHDQGWRPLWLJDWHWKHDGPLQLVWUDWLYH
EXUGHQRIWKHDV\OXPV\VWHP%HORZWKH6WDWHVSURYLGHDQRQH[KDXVWLYHOLVWRI
H[DPSOHVRIWKH3URSRVHG5XOH¶VIODZHGDQGXQUHDVRQDEOHMXVWLILFDWLRQV

7KH'HSDUWPHQWV¶UHDVRQLQJUHJDUGLQJGHWHUUHQFHDQG³VWUDLQ´RQWKH,1$¶V
GHILQLWLRQRIUHIXJHH7KH'HSDUWPHQWV¶JRDORI³DYRLG>LQJ@IXUWKHUVWUDLQRQWKH,1$¶V
GHILQLWLRQRIUHIXJHH´DQGGHWHUULQJZKDWWKH\SHUFHLYHDVPHULWOHVVFODLPVLV
XQUHDVRQDEOHDQGLPSURSHUIRUVHYHUDOUHDVRQV)HG5HJ
7REHJLQWKHVHWZRJRDOVVHHPLQJO\FRQIOLFWZLWKHDFKRWKHU7KH'HSDUWPHQWV¶
GHFU\WKDWWKH³VWUDLQ´RQWKH,1$¶VGHILQLWLRQRIUHIXJHH²ZKLFKDSSDUHQWO\LVFDXVHGE\
DSSOLFDQWVKDYLQJFRJQL]DEOHFODLPVIRUDV\OXP²PDNHVLWQHFHVVDU\IRUWKHPWR
VWULQJHQWO\FRQVWUXHHOLJLELOLW\UHTXLUHPHQWV:KLOHWKH'HSDUWPHQWVDGGUHVVWKLV³VWUDLQ´
E\PDNLQJLWVRIHZHUDSSOLFDQWVFDQPHHWHOLJLELOLW\UHTXLUHPHQWVWKH'HSDUWPHQWVDOVR
ODPHQWWKDWWRRPDQ\DSSOLFDQWVKDYHXQPHULWRULRXVFODLPV,WLVEHFDXVHRIWKHVH
SXUSRUWHGO\PHULWOHVVFODLPVWKDWWKH'HSDUWPHQWVSURSRVHWKHSXQLWLYHH[SDQVLRQRIWKH
IULYRORXVJURXQGVDPRQJRWKHUWKLQJVLQWKH3URSRVHG5XOH(VVHQWLDOO\WKH
'HSDUWPHQWVWDNHDZD\DV\OXPVHHNHUV¶JURXQGVIRUHOLJLELOLW\DQGWKHQSXQLVKWKRVH
VDPHDV\OXPVHHNHUVIRUQRZEHLQJLQHOLJLEOH)URPWKHVHDFWLRQVLWLVQRWKDUGWR
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GHGXFHWKHWUXHJRDORIWKH5XOHWRORZHUWKHQXPEHURISHRSOHDSSO\LQJIRUDQG
UHFHLYLQJDV\OXP

%XWWKH'HSDUWPHQWV¶VLPSOHGHVLUHIRUIHZHUSHRSOHWRVHHNDQGEHHOLJLEOHIRU
DV\OXPLVQRWDYDOLGUHDVRQIRUWKH'HSDUWPHQWVWRGHFLPDWHWKHDV\OXPV\VWHP,Q
HQDFWLQJ86& D &RQJUHVVH[SUHVVO\SURYLGHGQRQFLWL]HQVWKHULJKWWRDSSO\
IRUDQGLIWKH\PDNHWKHUHTXLVLWHVKRZLQJUHFHLYHDV\OXP:KLOHWKH'HSDUWPHQWVKDYH
WKHSRZHUWRUHDVRQDEO\LQWHUSUHWWKHDV\OXPUHTXLUHPHQWVWKH'HSDUWPHQWVFDQQRW
UHVWULFWHOLJLELOLW\VLPSO\EHFDXVHLQWKH'HSDUWPHQWV¶YLHZWRRPDQ\SHRSOHDUH
UHFHLYLQJSURWHFWLRQ6HHLG1HLWKHUFDQWKH'HSDUWPHQWVSXQLVKDV\OXPVHHNHUV
WKURXJKSXQLWLYHPHDVXUHVDVWKH\VHHNWRGRYLDWKHPDVVLYHO\H[SDQGHGIULYRORXV
JURXQGVLQRUGHUWRGHWHUWKHPIURPILOLQJFODLPVIRUUHOLHI6HH5,/5Y-RKQVRQ
)6XSSG± ''&  JUDQWLQJSUHOLPLQDU\LQMXQFWLRQDJDLQVWSROLF\RI
GHWDLQLQJDV\OXPVHHNHUVWRVHQG³DPHVVDJHRIGHWHUUHQFHWRRWKHU&HQWUDO$PHULFDQ
LQGLYLGXDOVZKRPD\EHFRQVLGHULQJLPPLJUDWLRQ´DQGILQGLQJGHWHUUHQFHLVQRWDYDOLG
UHDVRQWRIRUFHVRPHRQHWREHFLYLOO\FRPPLWWHG 0V/Y86,PPLJUDWLRQ &XVWRPV
(QI¶W)6XSSG± 6'&DO  GHQ\LQJPRWLRQWRGLVPLVV
VXEVWDQWLYHGXHSURFHVVFODLPKROGLQJWKDWDOOHJHG³JRYHUQPHQWSUDFWLFHWRVHSDUDWH
SDUHQWVIURPWKHLUPLQRUFKLOGUHQLQDQHIIRUWWRGHWHURWKHUVIURPFRPLQJWRWKH8QLWHG
6WDWHVLVHPEOHPDWLFRIWKHH[HUFLVHRISRZHUZLWKRXWDQ\UHDVRQDEOHMXVWLILFDWLRQ
´ 
,QGHHGWKH3URSRVHG5XOHGRHVQRWHYHQZHHGRXWZHDNFODLPV,QIDFWLWGRHV
WKHRSSRVLWH²LWSUHYHQWVDSSOLFDQWVZLWKVWURQJFODLPVIURPREWDLQLQJUHOLHI7KH
3URSRVHG5XOHZLOOSUHFOXGHDSSOLFDQWVZKRIHDUSHUVHFXWLRQRQDFFRXQWRIWKHLUJHQGHU
FKDUDFWHULVWLFVDQGRUSROLWLFDORSLQLRQDJDLQVWQRQJRYHUQPHQWDOJURXSV6HHVXSUD
6HFWLRQ,$LL7KHVHFRPPRQJURXQGVIRUDV\OXPKDYHEHHQUHFRJQL]HGE\WKHFRXUWVDV
FRJQL]DEOHDQG\HWZLWKQRH[SODQDWLRQRUDQDO\VLVWKH5XOHDWWHPSWVWRLQYDOLGDWHWKHP
7KH3URSRVHG5XOHZLOODOVREORFNERQDILGHDV\OXPVHHNHUVIRULQVLJQLILFDQW
³GLVFUHWLRQDU\´UHDVRQVOLNHKDYLQJDOD\RYHULQDWKLUGFRXQWU\WKDWDUHZKROO\XQUHODWHG
WRWKHPHULWVRIWKHLUFODLP)XUWKHUWKH3URSRVHG5XOH¶VSXQLWLYHXVHRIWKHIULYRORXV
ODEHOZLOOKDYHDFKLOOLQJHIIHFWRQLQGLYLGXDOVZLWKYDOLGFODLPVIRUUHOLHI,QGHHGWKH
PDQ\SURFHGXUDOKXUGOHVWKDWWKH5XOHLQWURGXFHVLQWRWKHSURFHVVZLOORQO\VHUYHWREORFN
DSSOLFDQWVLQFOXGLQJWKRVHZLWKPHULWRULRXVFODLPVIURPH[HUFLVLQJWKHLUULJKWWRFODLP
DV\OXPLQDPHDQLQJIXOZD\

7KHGLVFUHWLRQDU\IDFWRUV7KH3URSRVHG5XOH¶VGLVFUHWLRQDU\IDFWRUVDUH
XQUHDVRQDEOHDQGXQMXVWLILHG7KHGLVFUHWLRQDU\GHWHUPLQDWLRQLVPHDQWWR³EDODQFHWKH
DGYHUVHIDFWRUVHYLGHQFLQJ>DQRQFLWL]HQ¶V@XQGHVLUDELOLW\DVDSHUPDQHQWUHVLGHQWRIWKH
8QLWHG6WDWHVZLWKWKHVRFLDODQGKXPDQHFRQVLGHUDWLRQVSUHVHQWHG´0DWWHURI0DULQ
, 1'HF %,$ %XWPDQ\RIWKH3URSRVHG5XOH¶VGLVFUHWLRQDU\IDFWRUV
KDYHQREHDULQJRQDQDSSOLFDQW¶VGHVLUDELOLW\DVDUHVLGHQWQRUDQ\UHDVRQDEOHFRQQHFWLRQ
WRWKHDSSOLFDQW¶VZRUWKLQHVVIRUWKHUHOLHI
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 8QODZIXO(QWU\

7REHJLQWKH3URSRVHG5XOHPDNHVXQODZIXOHQWU\D³VLJQLILFDQWO\´DGYHUVH
IDFWRUEHFDXVHRIWKH³UHVRXUFHVUHTXLUHGWRDSSUHKHQGSURFHVVDQGDGMXGLFDWHWKHFDVHV
RIWKHJURZLQJQXPEHURI>QRQFLWL]HQV@ZKRLOOHJDOO\HQWHUWKH8QLWHG6WDWHVSXWDWLYHO\LQ
RUGHUWRVHHNDV\OXP´)HG5HJ$WWKHRXWVHWLWLVXQFOHDUKRZDQDSSOLFDQW
FDQRYHUFRPHWKLV³VLJQLILFDQWO\DGYHUVH´IDFWRUSUHVXPDEO\VLQFHLWLVGHHPHG
VLJQLILFDQWE\WKH'HSDUWPHQWVWKHPHUHSUHVHQFHRIWKLVIDFWRUDORQHZLOOUHVXOWLQD
GHQLDO6LPSO\WKDWWKH'HSDUWPHQWVGRQRWZLVKWRH[SHQGUHVRXUFHVWRSURFHVVWKHVH
DV\OXPVHHNHUV¶FODLPVGRHVQRWPDNHWKHVHDV\OXPVHHNHUVDQ\OHVVZRUWK\RIUHOLHI
7KHVWDWXWHWKHFRXUWVDQGHYHQWKH86'2-¶VRZQDGPLQLVWUDWLYHDSSHOODWHERG\WKH
%,$KDYHUHFRJQL]HGWKDWXQODZIXOHQWU\LVDOPRVWQHYHUDYDOLGUHDVRQWRGHQ\DV\OXP
,GDW,QGHHGWKH,1$LVFOHDUWKDWDOOQRQFLWL]HQVZLWKLQWKH8QLWHG6WDWHV
KDYHWKHULJKWWRFODLPDV\OXPUHJDUGOHVVRI³ZKHWKHURUQRW>WKH\DUULYHG@DWD
GHVLJQDWHGSRUWRIDUULYDO´86& D %DVHGRQWKLVIXQGDPHQWDOSULQFLSOHWKH
FRXUWVSUHOLPLQDULO\VWUXFNGRZQWKH'HSDUWPHQWV¶SULRUDWWHPSWWREORFNDSSOLFDQWVZKR
HQWHUHGZLWKRXWLQVSHFWLRQIURPDV\OXPILQGLQJLWZDVDUELWUDU\DQGFDSULFLRXV6HH
$OLHQV6XEMHFWWRD%DURQ(QWU\8QGHU&HUWDLQ3UHVLGHQWLDO3URFODPDWLRQV3URFHGXUHV
IRU3URWHFWLRQ&ODLPV)HG5HJ 1RY (%D\6DQFWXDU\&RYHQDQWY
7UXPS)G WK&LU VWD\GHQLHG6&W 'HF 
7KH1LQWK&LUFXLWH[SODLQHGWKDWDQDSSOLFDQW¶VPDQQHURIHQWU\³KDVQRWKLQJWRGRZLWK
DV\OXPLWVHOI´)GDW,QIDFWWKHFRXUWIRXQGWKDWHQWHULQJZLWKRXWLQVSHFWLRQ
FRXOGEH³ZKROO\FRQVLVWHQWZLWK>D@FODLPWREHIOHHLQJSHUVHFXWLRQ´,GDW TXRWLQJ
$NLQPDGHY,16)G WK&LU 7KH1LQWK&LUFXLW¶VUXOLQJLV
FRQVLVWHQWZLWKWKH%,$¶VGHFLVLRQLQ0DWWHURI3XOD, 1'HF %,$ 
ZKLFKVWDWHVWKDWXQODZIXOHQWU\DORQH³VKRXOGQRWEHFRQVLGHUHGLQVXFKDZD\WKDWWKH
SUDFWLFDOHIIHFWLVWRGHQ\UHOLHILQYLUWXDOO\DOOFDVHV´,QWHUHVWLQJO\WKH'HSDUWPHQWVFLWH
WR0DWWHURI3XODLQWKH3URSRVHG5XOHEXWFRQWUDGLFWLWE\GHHPLQJXQODZIXOHQWU\DVD
VWURQJEDVLVIRUGLVFUHWLRQDU\GHQLDOV,WPXVWDOVREHQRWHGWKDWWKH'HSDUWPHQWVODEHO
XQODZIXOHQWU\DVD³VLJQLILFDQWO\´DGYHUVHIDFWRU\HWWKH5XOHLWVHOIGLVFRXUDJHV
DSSOLFDQWVIURPFRPLQJIRUZDUGWRDIILUPDWLYHO\VHHNSURWHFWLRQDWSRUWVRIHQWU\WKHUHE\
LQFUHDVLQJWKHXQODZIXOHQWULHVWKH'HSDUWPHQWVFRQGHPQ6HHVXSUD6HFWLRQ,'

 8VHRI)UDXGXOHQW'RFXPHQWV

7KH'HSDUWPHQWVDOVRPDNHWKHXVHRIIUDXGXOHQWGRFXPHQWVD³VLJQLILFDQWO\´
DGYHUVHIDFWRU3XWWLQJVXFKZHLJKWRQWKLVIDFWRULVXQUHDVRQDEOHEHFDXVH³WKHUHPD\EH
UHDVRQVIXOO\FRQVLVWHQWZLWKWKHFODLPRIDV\OXPWKDWZLOOFDXVHDSHUVRQWRSRVVHVVIDOVH
GRFXPHQWVWRHVFDSHSHUVHFXWLRQE\IDFLOLWDWLQJWUDYHO´1UHNDY86$WWRUQH\*HQ
)G WK&LU  TXRWLQJ0DWWHURI2', 1'HF
%,$ 
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 )DFWRUV5HODWHGWR7KLUG&RXQWU\7UDQVLW

/LNHZLVHWKH'HSDUWPHQWV¶WKUHHGLVFUHWLRQDU\IDFWRUVUHODWHGWRWKLUGFRXQWU\
WUDQVLWDUHQRWUHDVRQDEO\MXVWLILHG$FFRUGLQJWRWKH'HSDUWPHQWV³WKHIDLOXUHWRVHHN
DV\OXPRUUHIXJHHSURWHFWLRQLQDWOHDVWRQHFRXQWU\WKURXJKZKLFKDQ>DSSOLFDQW@
WUDQVLWHGZKLOHHQURXWHWRWKH8QLWHG6WDWHVPD\UHIOHFWDQLQFUHDVHGOLNHOLKRRGWKDWWKH
>DSSOLFDQW@LVPLVXVLQJWKHDV\OXPV\VWHPDVDPHFKDQLVPWRHQWHUDQGUHPDLQLQWKH
8QLWHG6WDWHVUDWKHUWKDQOHJLWLPDWHO\VHHNLQJXUJHQWSURWHFWLRQ´)HG5HJ
+RZHYHUFRXUWVKDYHIRXQGWKDWWKLVSUHPLVHLVXQUHDVRQDEOHDQGLQFRQVLVWHQWZLWK
DV\OXPSURWHFWLRQV³>$@UHIXJHHQHHGQRWVHHNDV\OXPLQWKHILUVWSODFHZKHUHKH
DUULYHV´DQGWKDWGHQ\LQJDFODLPEDVHGRQDQDSSOLFDQW¶VIDLOXUHWRDSSO\LQDWKLUG
FRXQWU\LVHUURQHRXVDVDPDWWHURIODZ0HONRQLDQY$VKFURIW)G WK
&LU )DLOLQJWRDSSO\IRUSURWHFWLRQLQDWKLUGFRXQWU\KDVQREHDULQJRQWKH
FUHGLELOLW\RUUHDVRQDEOHQHVVRIDQDSSOLFDQW¶VIHDURISHUVHFXWLRQ'DPDL]H-REY,16
)G WK&LU *DUFLD5DPRVY,16)G WK
&LU  ³:HGRQRWILQGLWLQFRQVLVWHQWZLWKDFODLPHGIHDURISHUVHFXWLRQWKDWD
UHIXJHHDIWHUKHIOHHVKLVKRPHODQGJRHVWRWKHFRXQWU\ZKHUHKHEHOLHYHVKLV
RSSRUWXQLWLHVZLOOEHEHVW1RUQHHGIHDURISHUVHFXWLRQEH>DUHIXJHH¶V@RQO\PRWLYDWLRQ
IRUIOHHLQJ´ 3DUWLFXODUO\SHUWLQHQWZLWKUHVSHFWWRDSSOLFDQWVDWWKHVRXWKHUQERUGHU
ZKRPD\EHHVSHFLDOO\KDUPHGE\WKH3URSRVHG5XOHLQ'DPDL]H-REWKH1LQWK&LUFXLW
H[SODLQHGWKDWLWLV³TXLWHUHDVRQDEOH´IRUDQDSSOLFDQWZKRH[SHULHQFHGSHUVHFXWLRQLQ
1LFDUDJXDWR³WRVHHNDQHZKRPHODQGWKDWLVLQVXODWHGIURPWKHLQVWDELOLW\RI&HQWUDO
$PHULFD´)GDW

,WZDVIRUWKHVHUHDVRQVDPRQJRWKHUVWKDWRQ-XO\WKH1LQWK&LUFXLW
IRXQGWKDWWKH'HSDUWPHQWV¶WKLUGFRXQWU\WUDQVLWLQWHULPILQDOUXOHZDVOLNHO\DUELWUDU\
DQGFDSULFLRXVLQ(%D\6DQFWXDU\&RYHQDQWY%DUU (%6&,,, 1R
:/DW  WK&LU-XO\ (%D\6DQFWXDU\&RYHQDQWY%DUU (%6&
,9 )6XSSG 1'&DO RUGHUUHLQVWDWHG)6XSSG
1'&DO VHHDOVR&DSLWDO$UHD,PPLJUDQWV¶5LJKWV&RDOLWLRQ &$,5 Y7UXPS
1R ''&-XQH  JUDQWLQJ3ODLQWLIIV¶PRWLRQIRUVXPPDU\MXGJPHQW
UHJDUGLQJWKHWKLUGFRXQWU\WUDQVLWLQWHULPILQDOUXOHEHFDXVHWKH)HGHUDO*RYHUQPHQWGLG
QRWGHPRQVWUDWHJRRGFDXVHRUWKHIRUHLJQDIIDLUVH[FHSWLRQWRQRWLFHDQGFRPPHQW 
$V\OXP(OLJLELOLW\DQG3URFHGXUDO0RGLILFDWLRQV)HG5HJ -XO\ 
5,1$$ $XJ 

7KHH[SDQVLRQRIWKHILUPUHVHWWOHPHQWPDQGDWRU\EDU7KHILUPUHVHWWOHPHQW
EDUPDNHVLQHOLJLEOHDQ\DV\OXPDSSOLFDQWZKR³ZDVILUPO\UHVHWWOHGLQDQRWKHUFRXQWU\
SULRUWRDUULYLQJLQWKH8QLWHG6WDWHV´86& E  $ YL )RUWKHEDUWR
DSSO\'+6PXVWSURYLGHSULPDIDFLHHYLGHQFHWKDWDQDSSOLFDQWZDVRIIHUHG³SHUPDQHQW
UHVLGHQWVWDWXVFLWL]HQVKLSRUVRPHRWKHUW\SHRISHUPDQHQWUHVHWWOHPHQW´&)5
0DKDUDMY*RQ]DOHV)G WK&LU 0DWWHURI$**
, 1'HF %,$ ,IWKHUHLVQRGLUHFWHYLGHQFHRIDQRIIHURI
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SHUPDQHQWUHVLGHQFHLQDWKLUGFRXQWU\VXFKDVDYLVDRURWKHULPPLJUDWLRQGRFXPHQW
'+6FDQSURYLGHHYLGHQFHWKDWWKHDSSOLFDQWZDVHQWLWOHGWRSHUPDQHQWUHVLGHQFHLQWKDW
FRXQWU\$**, 1'HFDW FLWLQJ(O]RXUY$VKFURIW)G
WK&LU 8QGHUWKHFXUUHQWLPSOHPHQWLQJUHJXODWLRQVWKHILUPUHVHWWOHPHQWEDU
GRHVQRWDSSO\LIWKHDSSOLFDQWHVWDEOLVKHVWKDWWKHLUHQWU\³LQWRWKDWFRXQWU\ZDVD
QHFHVVDU\FRQVHTXHQFHRI>WKHLU@IOLJKWIURPSHUVHFXWLRQ´WKH\³UHPDLQHGLQWKDWFRXQWU\
RQO\DVORQJDVZDVQHFHVVDU\WRDUUDQJHRQZDUGWUDYHO´DQGWKH\GLGQRWKDYH
³VLJQLILFDQWWLHV´WRWKHWKLUGFRXQWU\&)5 D $QDSSOLFDQWLVDOVRQRW
VXEMHFWWRWKHEDULIWKH\SURYHWKDWWKH³FRQGLWLRQVRI>WKHLU@UHVLGHQFHLQWKDWFRXQWU\
ZHUHVRVXEVWDQWLDOO\DQGFRQVFLRXVO\UHVWULFWHGE\WKHDXWKRULW\RIWKHFRXQWU\RIUHIXJH
WKDWKHRUVKHZDVQRWLQIDFWUHVHWWOHG´,G E 

8QGHUWKH3URSRVHG5XOHDQDSSOLFDQWLVFRQVLGHUHGWRKDYHILUPO\UHVHWWOHGLI
WKH\ZHUHSUHVHQWLQDFRXQWU\ZKHUHWKH\FRXOGKDYHUHVLGHGLQGHILQLWHO\DVDQDV\OHHRU
UHIXJHHUHJDUGOHVVRIWKHOHQJWKRIWLPHWKH\ZHUHWKHUH)HG5HJ,Q
HVVHQFHWKLVPHDQVWKDWDQDSSOLFDQWFRXOGEHEDUUHGLIWKH\WUDQVLWHGWKURXJKDQ\
FRXQWU\ZLWKDIXQFWLRQLQJUHIXJHHSURFHVVLQJV\VWHPEHFDXVHWKHRUHWLFDOO\WKH\PLJKW
KDYHEHHQRIIHUHGDV\OHHRUUHIXJHHVWDWXVWKHUH7KLVUHDGLQJRIWKHILUPUHVHWWOHPHQWEDU
LVDPDMRUGHSDUWXUHIURPWKHFXUUHQWXQGHUVWDQGLQJRIWKHEDUDQGDQXQUHDVRQDEOHRQHDW
WKDW,QGHHGDVGLVFXVVHGDERYHLQUHIHUHQFHWRWKH3URSRVHG5XOH¶VWKLUGFRXQWU\UHODWHG
GLVFUHWLRQDU\IDFWRUVDQDSSOLFDQW¶VGHFLVLRQWRIRUJRDSSO\LQJIRUSURWHFWLRQLQDWKLUG
FRXQWU\LVYHU\UDUHO\UHOHYDQWWRWKHDV\OXPGHWHUPLQDWLRQ

7KHDGPLQLVWUDWLYHEXUGHQ7KH'HSDUWPHQWVDUJXHWKDWVHYHUDODVSHFWVRIWKH
3URSRVHG5XOHDUHQHFHVVDU\WRPLWLJDWHWKHDGPLQLVWUDWLYHEXUGHQRIWKHDV\OXPSURFHVV
DQG\HWDWWKHVDPHWLPHLWDGGVVHYHUDODGGLWLRQDOEXUGHQVIRUDGMXGLFDWRUV)RU
H[DPSOHWKH'HSDUWPHQWVFODLPWKDWUDLVLQJWKHVWDQGDUGRISURRIIRUZLWKKROGLQJRI
UHPRYDODQG&$7VFUHHQLQJVZLOOVDYHUHVRXUFHV6HH)HG5HJ7KLVLV
LOORJLFDO7KHUHLVQRUHDVRQZK\LPSRVLQJDKLJKHUEXUGHQRISURRIZRXOGPLWLJDWHWKH
UHVRXUFHVH[SHQGHGGXULQJWKLVVFUHHQLQJ,IDQ\WKLQJLWZLOOPDNHWKHVFUHHQLQJPRUH
WLPHFRQVXPLQJDVDV\OXPRIILFHUVZLOOQRZEHIRUFHGWRVZLWFKEHWZHHQWZRGLIIHUHQW
VWDQGDUGVRISURRIGXULQJWKHVDPHLQLWLDOVFUHHQLQJLQWHUYLHZ/LNHZLVHFUHGLEOHIHDU
VFUHHQLQJVZLOOQRZKDYHWRHQFRPSDVVFRQVLGHUDWLRQRIPDQGDWRU\EDUV,IDEDULV
UDLVHGWKHQDJDLQWKHVWDQGDUGRISURRIVZLWFKHVPLGLQWHUYLHZWRWKHKLJKHU³UHDVRQDEOH
SRVVLELOLW\´VWDQGDUG7KHVHFKDQJHVREVFXUHZKDWLVVXSSRVHGWREHDTXLFNVFUHHQLQJ
SURFHVVDQGPDNHLWPRUHRQHURXVRQDOORIWKHSDUWLHVLQYROYHG

/DFNRIFODULW\DERXWNH\DVSHFWVRIWKH3URSRVHG5XOH7KH6WDWHVILQDOO\QRWH
WKDWWKH'HSDUWPHQWVIDLOWRVXIILFLHQWO\H[SODLQKRZPDQ\RIWKH3URSRVHG5XOH¶V
FKDQJHVZLOORSHUDWHOHDYLQJVHULRXVDPELJXLW\DQGFRQIXVLRQDERXWSRWHQWLDOLPSDFWVRI
WKH5XOH)RUH[DPSOHWKH3URSRVHG5XOHUHTXLUHVDGMXGLFDWRUVWRFRQVLGHULQWHUQDO
UHORFDWLRQDWWKHFUHGLEOHIHDUVWDJHZKHUHDSSOLFDQWVQHHGRQO\VKRZDVLJQLILFDQW
SRVVLELOLW\RIHOLJLELOLW\IRUDV\OXP$WWKHVDPHWLPHWKH5XOHDOVRVKLIWVWKHEXUGHQRI



Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 435 of 965
+RQ&KDG:ROI
+RQ:LOOLDP%DUU
$VVLVWDQW'LUHFWRU/DXUHQ$OGHU5HLG
-XO\
3DJH

SURRIWRWKHDSSOLFDQWWRSURYHE\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDWLQWHUQDOUHORFDWLRQ
LVXQUHDVRQDEOH7KH6WDWHVDVVXPHWKDWWKLVSUHSRQGHUDQFHVWDQGDUGZRXOGRQO\DSSO\DW
WKHPHULWVVWDJHRIDFODLP LHDWDQLQGLYLGXDOLPPLJUDWLRQKHDULQJ UDWKHUWKDQDWWKH
FUHGLEOHIHDUVWDJH%XWWKH'HSDUWPHQWVSURYLGHQRVXFKH[SODQDWLRQDQGIDLOWRFODULI\
KRZWKHVHWZRGLIIHUHQWEXUGHQVRISURRIPD\LQWHUDFWGXULQJWKHFUHGLEOHIHDUVFUHHQLQJ
6LPLODUO\WKH'HSDUWPHQWVHQXPHUDWHWKUHH³VLJQLILFDQWO\DGYHUVH´IDFWRUVWKDWPXVWEH
FRQVLGHUHG7KH'HSDUWPHQWVIDLOWRGLVFXVVKRZRQHFDQUHEXWWKHVHIDFWRUVDQGZKHWKHU
WKHSUHVHQFHRIRQHRUPRUHIDFWRUZLOOUHVXOWLQDGHQLDO$VVRPHRIWKHVHIDFWRUVZLOOEH
SUHVHQWLQPDQ\LIQRWPRVWFDVHVLWLVYLWDOWKDWWKH'HSDUWPHQWVFODULI\WKHLU
FRQVHTXHQFHV


,QOLJKWRIWKH'HSDUWPHQWV¶IDLOXUHWRDGHTXDWHO\DVVHVVWKHGLVDGYDQWDJHVRIWKH
3URSRVHG5XOHDQGWKH'HSDUWPHQWV¶GXELRXVRUDOWRJHWKHUQRQH[LVWHQWUHDVRQLQJLQ
SURPXOJDWLQJLWWKH3URSRVHG5XOHLIDGRSWHGZRXOGEHDUELWUDU\DQGFDSULFLRXV

LL 7KH5XOHLV&RQWUDU\WR/DZ

8QGHUWKH$3$DJHQF\DFWLRQPD\EHVHWDVLGHZKHUHLWLV³QRWLQDFFRUGDQFH
ZLWKODZ´86&  $ :KHUHDVWDWXWHLVXQDPELJXRXVDQGWKH³LQWHQWRI
&RQJUHVV´LVFOHDULQIRUHFORVLQJDJHQF\DFWLRQ³WKDWLVWKHHQGRIWKHPDWWHU´&KHYURQ
86$,QFY1DW5HV'HI&RXQFLO,QF86  ,IWKHVWDWXWHLV
DPELJXRXVDFRXUWZLOOGHIHUWRWKHDJHQF\¶VLQWHUSUHWDWLRQXQOHVVLWLV³DUELWUDU\
FDSULFLRXVRUPDQLIHVWO\FRQWUDU\WRWKHVWDWXWH´&KHYURQ86DW$SSO\LQJ
WKHVHZHOOVHWWOHGSULQFLSOHVWKH3URSRVHG5XOHLVFRQWUDU\WRWKH,1$DQGWKHWUHDWLHVLW
LPSOHPHQWVLQDYDULHW\RIUHVSHFWV7KH6WDWHVRQO\DGGUHVVDIHZRIWKHVH
LQFRQVLVWHQFLHVDQGQRWHWKDWWKHUHDUHPDQ\RWKHUZD\VLQZKLFKWKH3URSRVHG5XOH
OLNHO\FRQIOLFWVZLWKWKH,1$



)RUH[DPSOHWKH6WDWHVWDNHVLJQLILFDQWLVVXHZLWKWKH3URSRVHG5XOH¶VVHYHUDO
GLVFUHWLRQDU\SURYLVLRQVDQGQHZO\H[SDQGHGILUPUHVHWWOHPHQWEDUWKDWPDNHPHUHWUDQVLW
WKURXJKDWKLUGFRXQWU\DUHDVRQIRUGHQLDORIDV\OXP7KH6WDWHVGLVFXVVHGVLPLODU
FRQFHUQVLQWKHFRPPHQWOHWWHURSSRVLQJ$V\OXP(OLJLELOLW\DQG3URFHGXUDO
0RGLILFDWLRQV)HG5HJ -XO\ DW$5DQGEHOLHYHWKDWWKH
DUJXPHQWVUDLVHGLQWKDWOHWWHUDUHDOVRUHOHYDQWKHUHDQGLQIDFWWKH1LQWK&LUFXLW
UHFHQWO\DJUHHGWKDWWKH'HSDUWPHQWV¶RWKHUWKLUGFRXQWU\UHODWHGDV\OXPUXOHZDV
FRQWUDU\WRODZ(%6&,,,1R:/DW 7KH6WDWHVDOVRWDNH
LVVXHZLWKWKH'HSDUWPHQWV¶LQWHUSUHWDWLRQRIWKHWHUPVSROLWLFDORSLQLRQDQGSDUWLFXODU
VRFLDOJURXSZKLFKZRXOGIRUHFORVHXSRQJURXQGVIRUDV\OXPWKDWDUHFRXUWUHFRJQL]HG
$GGLWLRQDOO\WKH6WDWHVEHOLHYHWKDWWKH'HSDUWPHQWV¶FRQWHQWLRQWKDWWKH&$7UHTXLUHV
DSSOLFDQWVWRSURYHWKHLUWRUWXUHUZDVDFWLQJXQGHU³FRORURIODZ´LVGXELRXVDWEHVW7KH
3URSRVHG5XOHLVVLPSO\VRRPQLEXVDQGPDNHVVRPDQ\FKDQJHVWKDWLWOLNHO\WKHUHDUH
HYHQPRUHOHJDOO\TXHVWLRQDEOHSURYLVLRQV
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7KH3URSRVHG5XOHIUXVWUDWHVWKHULJKWWRDSSO\IRUDV\OXPXQGHU86&
&RQJUHVVHQXPHUDWHGWKUHHFODVVHVRILPPLJUDQWVLQHOLJLEOHWRDSSO\IRUDV\OXP
VHH86& D  DQGVL[FDWHJRULHVRILPPLJUDQWVZKRFDQQRWEHJUDQWHG
DV\OXPVHHLG E  <HWWKH3URSRVHG5XOHFRGLILHVDYDVWDUUD\RIUHVWULFWLRQV
RQHOLJLELOLW\VXFKWKDWWKHPHDQLQJIXOULJKWWRDV\OXPKDVEHHQIUXVWUDWHGWRWKHSRLQWRI
KDYLQJEHHQHIIHFWLYHO\GHQLHGWRVHYHUDOFODVVHVRILPPLJUDQWVZKRP&RQJUHVVQHYHU
LQWHQGHGWRH[FOXGH7RSURYLGHMXVWDIHZH[DPSOHVWKH3URSRVHG5XOHZLOOHIIHFWLYHO\
H[FOXGHDSSOLFDQWVZKRIDLOHGWRILOHWD[HVRUZRUNHGXQGHUWKHWDEOHDSSOLFDQWVZLWKWZR
OD\RYHUVHQURXWHWRWKH8QLWHG6WDWHVDQGSURVHDV\OXPVHHNHUVZKRDUHQRWSUHSDUHGWR
DUWLFXODWHWKHFRPSOH[OHJDOHOHPHQWVRIDV\OXPRQWKHLUDSSOLFDWLRQV&RQJUHVVGLGQRW
LQWHQGWRUHVHUYHDV\OXPSURWHFWLRQWRMXVWWKHYHU\IHZUHIXJHHVZKRFDQRYHUFRPHWKH
3URSRVHG5XOH¶VQXPHURXVKXUGOHV²&RQJUHVVFUHDWHGWKHULJKWWRDSSO\IRUDV\OXPWR
SURYLGHSURWHFWLRQWRWKRVHLQQHHG$FFRUGLQJO\WKH5XOHLVFRQWUDU\WRWKH,1$

7KH3URSRVHG5XOHGRHVQRWHPSOR\DQDSSURSULDWHGLVFUHWLRQDU\VWDQGDUG7KH
WHUP³GLVFUHWLRQ´LVQRWGHILQHGLQWKH,1$EXWWUDGLWLRQDOO\GLVFUHWLRQKDVPHDQWD
IOH[LEOHWHVWLQYROYLQJWKHZHLJKLQJRIHTXLWLHV=XKY0XNDVH\)G WK
&LU  ³ZHH[SOLFLWO\UHMHFWVXFKDQµLQIOH[LEOHWHVW¶DQGUHFRJQL]HWKHµXQGHVLUDELOLW\
DQGµGLIILFXOW\LIQRWLPSRVVLELOLW\RIGHILQLQJDQ\VWDQGDUGLQGLVFUHWLRQDU\PDWWHUVRI
WKLVFKDUDFWHU´  FLWLQJ0DWWHURI0DULQ, 1'HF %,$ 
8QGHUVWDQGLQJWKDW³HDFKFDVHPXVWEHMXGJHGRQLWVRZQPHULWV´WKH%,$SUHYLRXVO\VHW
IRUWKDQXPEHURISRVLWLYHDQGQHJDWLYHGLVFUHWLRQDU\IDFWRUVWREHZHLJKHGEXWVWUHVVHG
WKHLPSRUWDQFHRIFRQVLGHULQJ³WKHWRWDOLW\RIWKHFLUFXPVWDQFHV´0DWWHURI3XOD
, 1'HFDW(YHQLQZHLJKLQJDOORIWKHFLUFXPVWDQFHVKRZHYHUWKH%,$SURYLGHG
WKDWWKHGDQJHURISHUVHFXWLRQZLOOJHQHUDOO\RXWZHLJK³DOOEXWWKHPRVWHJUHJLRXVRI
DGYHUVHIDFWRUV´,GDW

7KH3URSRVHG5XOHOLVWVQLQH³GLVFUHWLRQDU\´IDFWRUVWKDWLISUHVHQWPXVWUHVXOWLQ
GHQLDOXQOHVVDQDSSOLFDQWFDQHVWDEOLVK³H[WUDRUGLQDU\FLUFXPVWDQFHVVXFKDVWKRVH
LQYROYLQJQDWLRQDOVHFXULW\RUIRUHLJQSROLF\FRQVLGHUDWLRQVRULIWKH>DSSOLFDQW@
GHPRQVWUDWHVE\FOHDUDQGFRQYLQFLQJHYLGHQFHWKDWWKHGHQLDORIDV\OXPZRXOGUHVXOWLQ
DQH[FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLSWRWKH>DSSOLFDQW@´)HG5HJ
7KXVGHVSLWHFDOOLQJWKHVHIDFWRUV³GLVFUHWLRQDU\´WKH3URSRVHG5XOHUHTXLUHVDQ
DGMXGLFDWRUWRGHQ\VHYHUDOFDWHJRULHVRIFDVHVXQOHVVWKHDSSOLFDQWFDQQRWPHHWDQ
XQUHDVRQDEO\KLJKEXUGHQRIHVWDEOLVKLQJDQDUURZVHWRI³H[WUDRUGLQDU\FLUFXPVWDQFHV´
7KLVLVDQLQIOH[LEOHWHVWWKDWGRHVQRWZHLJKDOORIWKHHTXLWLHVRUFRQVLGHUWKHWRWDOLW\RI
WKHFLUFXPVWDQFHVRIDSDUWLFXODUFDVH$VVXFKWKH5XOHSUHVHQWVDQXQUHDVRQDEOHLIQRW
FRQWUDGLFWRU\LQWHUSUHWDWLRQRIWKHGLVFUHWLRQDU\VKRZLQJUHTXLUHGIRUDV\OXP

7KH3URSRVHG5XOH¶VGLVFUHWLRQDU\IDFWRULQYROYLQJXQODZIXOSUHVHQFHFRQIOLFWV
ZLWK86& E ¶VRQH\HDUILOLQJGHDGOLQH7KH3URSRVHG5XOHLVLQFRQVLVWHQW
ZLWKWKH,1$¶VVWDWXWRU\H[HPSWLRQVWRWKHRQH\HDUILOLQJGHDGOLQHDQGWKH7935$
8QGHUWKH,1$DQDSSOLFDQWLVRQO\HOLJLEOHWRDSSO\IRUDV\OXPLIWKH\DSSOLHGZLWKLQ
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RQH\HDURIWKHLUHQWU\LQWRWKH8QLWHG6WDWHVXQOHVVWKH\FDQHVWDEOLVKWKDWDVWDWXWRU\
H[FHSWLRQWRWKHGHDGOLQHDSSOLHV86& E 7KHH[FHSWLRQVLQFOXGHFKDQJHG
FLUFXPVWDQFHVPDWHULDOO\HIIHFWLQJWKHDV\OXPFODLP LHDFKDQJHLQODZRUFRQGLWLRQV 
RUDQH[FHSWLRQDOFLUFXPVWDQFH LHSK\VLFDORUPHQWDOLOOQHVVLQMXU\EHLQJDPLQRURU
PDLQWDLQLQJODZIXOVWDWXV UHODWLQJWRWKHGHOD\RIWKHDSSOLFDWLRQ$GGLWLRQDOO\SHUWKH
7935$WKHRQH\HDUILOLQJGHDGOLQHGRHVQRWDSSO\WRXQDFFRPSDQLHGFKLOGUHQ
86& D  ( ,QHVVHQFH&RQJUHVVKDVGHWHUPLQHGWKDWXQGHUFHUWDLQVSHFLILF
FLUFXPVWDQFHVDSSOLFDQWVDUHH[FXVHGIURPILOLQJWKHLUDSSOLFDWLRQVZLWKLQRQH\HDURI
HQWU\LQWRWKH8QLWHG6WDWHV

8QGHUWKH5XOHHYHQLIDQDSSOLFDQWIDOOVZLWKLQWKHVWDWXWRU\H[FHSWLRQVWRWKH
RQH\HDUILOLQJGHDGOLQHRULVSURWHFWHGXQGHUWKH7935$WKDWDSSOLFDQWZLOOVWLOOEH
GHQLHGDV\OXPEDVHGRQGLVFUHWLRQXQOHVVWKH\PHHWWKH³H[WUDRUGLQDU\FLUFXPVWDQFHV´
VWDQGDUGVHWIRUWKLQWKH3URSRVHG5XOH7KH3URSRVHG5XOHWKXVPDNHVWKH,1$DQG
7935$¶VH[FHSWLRQVWRWKHILOLQJGHDGOLQHLUUHOHYDQW(YHQZKHQDSSOLFDQWVPHHWWKHVH
H[FHSWLRQVWKH\DUHVWLOOGHQLHGDV\OXPXQOHVVWKH\FDQPHHWWKHKHLJKWHQHGVWDQGDUG
GHOLQHDWHGE\WKH'HSDUWPHQWV&RQJUHVVFRXOGQRWKDYHLQWHQGHGIRUWKHDSSOLFDQWVLW
H[SUHVVO\H[FOXGHGIURPWKHILOLQJGHDGOLQHWREHGHQLHGRQWKDWVDPHEDVLVXQGHUWKH
JXLVHRI³GLVFUHWLRQ´

7KH3URSRVHG5XOH¶VXQODZIXOHQWU\GLVFUHWLRQDU\IDFWRUFRQIOLFWVZLWKWKHODZ
7KH3URSRVHG5XOHPDNHVHQWU\ZLWKRXWLQVSHFWLRQD³VLJQLILFDQWO\´DGYHUVH
GLVFUHWLRQDU\IDFWRUWKDWZLOOOLNHO\UHVXOWLQGHQLDO+RZHYHU86& D 
VSHFLILFDOO\SURYLGHVWKDWDQDSSOLFDQWPD\DSSO\IRUDV\OXPUHJDUGOHVVRIZKHWKHUWKH\
HQWHUHGXQODZIXOO\7KH'HSDUWPHQWVFRQWHQGWKDWWKLVGLVFUHWLRQDU\IDFWRUGRHVQRW
FRQIOLFWZLWK D EHFDXVHDSSOLFDQWVDUHVWLOOHOLJLEOHWRDSSO\IRUDV\OXP7KLV
DUJXPHQWLVXQDYDLOLQJ%\PDNLQJWKLVIDFWRU³VLJQLILFDQWO\´DGYHUVHWKH'HSDUWPHQWV
DUHHIIHFWLYHO\QXOOLI\LQJWKHULJKWWRDSSO\IRULPSDFWHGDSSOLFDQWV,QWKH(DVW%D\
6DQFWXDU\&RYHQDQWFDVHVWKH1LQWK&LUFXLWKHOGWKDWWKH'HSDUWPHQWVFDQQRWVXPPDULO\
GHQ\DV\OXPDSSOLFDQWVWRDSSOLFDQWVZKRHQWHUHGEHWZHHQSRUWVRIHQWU\$VWKH1LQWK
&LUFXLWH[SODLQHG³>H@[SOLFLWO\DXWKRUL]LQJDUHIXJHHWRILOHDQDV\OXPDSSOLFDWLRQ
EHFDXVHKHDUULYHGEHWZHHQSRUWVRIHQWU\DQGWKHQVXPPDULO\GHQ\LQJWKHDSSOLFDWLRQIRU
WKHVDPHUHDVRQERUGHUVRQDEVXUGLW\´(%D\6DQFWXDU\&RYHQDQWY7UXPS (%6&,, 
)G WK&LU XSKROGLQJWKHSUHOLPLQDU\LQMXQFWLRQRQWKH
'HSDUWPHQWV¶UXOH³$OLHQV6XEMHFWWRD%DURQ(QWU\8QGHU&HUWDLQ3UHVLGHQWLDO
3URFODPDWLRQV3URFHGXUHVIRU3URWHFWLRQ&ODLPV´ 7KH1LQWK&LUFXLW¶VUXOLQJ
FRPSRUWHGZLWKWKH%,$¶VLQWHUSUHWDWLRQLQ0DWWHURI3XODZKLFKUHFRJQL]HGWKDWPDQQHU
RIHQWU\³VKRXOGQRWEHFRQVLGHUHGLQVXFKDZD\WKDWWKHSUDFWLFDOHIIHFWLVWRGHQ\UHOLHI
LQYLUWXDOO\DOOFDVHV´0DWWHURI3XOD, 1'HFDW

)XUWKHUPRUHDVWKH1LQWK&LUFXLWH[SODLQHG¶VSURYLVLRQVRQXQODZIXO
HQWU\³UHIOHFW>@RXUXQGHUVWDQGLQJRIRXUWUHDW\REOLJDWLRQWRQRWµLPSRVHSHQDOWLHV>RQ
UHIXJHHV@RQDFFRXQWRIWKHLULOOHJDOHQWU\RUSUHVHQFH¶´(%6&,)GDW
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TXRWLQJ&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV-XO\8176
DUW VHHDOVR86& D  &UHDWLQJDEODQNHWUXOHWKDWUHVXOWVLQWKHGHQLDO
RIDSSOLFDQWVEDVHGRQWKHLUPDQQHURIHQWU\LVSUHFLVHO\VXFKDQLPSHUPLVVLEOH³SHQDOW\´

7KH3URSRVHG5XOHHIIHFWLYHO\KHLJKWHQVWKHFUHGLEOHIHDUVWDQGDUG%HFDXVHWKH
FRQVHTXHQFHRIDQDSSOLFDQWIDLOLQJDWWKHFUHGLEOHIHDULQWHUYLHZVWDJH²UHPRYDOZLWKRXW
DKHDULQJ²LVVRKLJKWKHVWDQGDUGIRUSDVVLQJWKHFUHGLEOHIHDUVFUHHQLQJLVGHOLEHUDWHO\
ORZ$QLQGLYLGXDOFDQSURFHHGWRDIXOOFRXUWKHDULQJLIWKHUHLVRQO\D³VLJQLILFDQW
SRVVLELOLW\´WKDWWKH\ZRXOGEHHOLJLEOHIRUDV\OXP6HH86& E  % Y 

7KH3URSRVHG5XOHLPSRVHVVHYHUDOFKDQJHVWRWKHFUHGLEOHIHDUSURFHVVWKDWXSVHW
WKLVGHOLEHUDWHO\ORZVWDQGDUG0RVWREYLRXVO\WKH3URSRVHG5XOHUHVWULFWVLPPLJUDWLRQ
MXGJHVZKRDUHUHYLHZLQJQHJDWLYHFUHGLEOHIHDUILQGLQJVIURPFRQVLGHULQJFDVHODZIURP
FLUFXLWVRXWVLGHRIWKHLUMXULVGLFWLRQV)HG5HJ+RZHYHUWKH'HSDUWPHQWV
ZHUHSUHOLPLQDULO\HQMRLQHGIURPSODFLQJDVLPLODUFLUFXLWODZUHVWULFWLRQRQDV\OXP
RIILFHUVLQ*UDFHY:KLWDNHU)6XSSG± ''& ,QWKDWFDVH
WKHFRXUWFRQVLGHUHGDSROLF\PHPRUDQGXPWKDWUHTXLUHGDV\OXPRIILFHUVWRDSSO\WKH
FLUFXLWODZIURPZKHUHWKHDSSOLFDQWZDVORFDWHGGXULQJWKHFUHGLEOHIHDUVFUHHQLQJ,Q
ILQGLQJWKLVSURYLVLRQZDVFRQWUDU\WRODZWKHFRXUWH[SODLQHG³LIWKHUHLVDGLVDJUHHPHQW
DPRQJWKHFLUFXLWVRQDQLVVXHWKH>DSSOLFDQW@VKRXOGJHWWKHEHQHILWRIWKDWGLVDJUHHPHQW
VLQFHLIWKHUHPRYDOSURFHHGLQJVDUHKHDUGLQWKHFLUFXLWIDYRUDEOHWRWKH>WKHDSSOLFDQW¶V@
FODLPWKHUHZRXOGEHDVLJQLILFDQWSRVVLELOLW\WKH>DSSOLFDQW@ZRXOGSUHYDLORQWKDW
FODLP´,G7KXVWKHFRXUWKHOGWKDWWKH'HSDUWPHQWV¶SROLF\ZDVFRQWUDU\WRWKHORZ
FUHGLEOHIHDUVWDQGDUGWKDW&RQJUHVVLQWHQGHG7KH3URSRVHG5XOHUDLVHVWKHVHVDPH
LVVXHV7REHVXUHUHYLHZLQJLPPLJUDWLRQMXGJHVGRQRWDOZD\VVLWLQWKHMXULVGLFWLRQ
ZKHUHWKHDSSOLFDQW¶VFODLPZLOOXOWLPDWHO\EHKHDUGDQGLWLVSRVVLEOHWKDWDQDSSOLFDQW¶V
FDVHZLOOEHKHDUGLQDPRUHIDYRUDEOHFLUFXLW)XUWKHUJLYHQWKHUDSLGQHVVZLWKZKLFK
DV\OXPODZGHYHORSVHYHQLIDFLUFXLWGRHVQRW\HWUHFRJQL]HFHUWDLQJURXQGVIRUDV\OXP
LWLVSRVVLEOHWKDWWKURXJKWKHFRXUVHRIDQDSSOLFDQW¶VSURFHHGLQJVLWZLOO$VVXFKWKLV
SURYLVLRQLVFRQWUDU\WRODZ





7KH6WDWHVVWURQJO\XUJHWKH'HSDUWPHQWVWRZLWKGUDZWKH3URSRVHG5XOH)RUWKH
UHDVRQVVHWIRUWKDERYHWKH3URSRVHG5XOHYLRODWHVWKHODZDQGZLOOKDYHGDPDJLQJDQG
LUUHSDUDEOHLPSDFWRQLQGLYLGXDOVHVFDSLQJVRPHRIWKHPRVWGDQJHURXVSHUVHFXWRU\
FRQGLWLRQVLQWKHZRUOG0RUHRYHUWKH3URSRVHG5XOHZLOOXQGRXEWHGO\KDUPWKH6WDWHV¶
FXUUHQWDQGSURVSHFWLYHUHVLGHQWVDQGWKHLUIDPLOLHVDVZHOODVWKH6WDWHV¶HFRQRPLFDQG
VRFLDOLQWHUHVWV
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DECLARATION OF NAOMI A. IGRA
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July 15, 2020
Department of Justice, Department of Homeland Security
Regulatory Coordination Division, Office of Policy and Strategy,
Via electronic submission
Re:

Procedures for Asylum and Withholding of Removal; Credible Fear and
Reasonable Fear Review
EOIR Docket No.18-0002; A.G Order No.4714-2020

The City of New York (“the City”) submits this comment to oppose the Department of
Homeland Security (“DHS”) and Department of Justice’s (“DOJ”) Proposed Rule entitled
“Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear
Review,” which was published in the Federal Register on June 15, 2020 (“Proposed Rule”).1 The
Mayor’s Office of Immigrant Affairs (“MOIA”), the Mayor's Office to End Domestic and
Gender-Based Violence (“ENDGBV”), the Department of Social Services (“DSS”), and the New
York City Commission on Human Rights (“CCHR”) contributed to this comment.
The Proposed Rule, if implemented, will alter beyond recognition the U.S. asylum
system, which has been in place for four decades. The Proposed Rule is the culmination of this
Administration’s sustained attacks on the asylum system over the past three years with new
policies such as the Migrant Protection Protocol (“MPP”), the Third Country Transit Bar,2 and
several other recent Proposed and Interim Final Rules.3 Despite the stated purpose of clarifying
1

Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review, 85 FR 36264
(Jun. 15, 2020).
2
This interim final rule was recently vacated in its entirety for the federal administration’s failure to follow the
notice-and-comment requirements of the APA. See Capitol Area Immigrants’ Rights Coalition, et al v. Trump, No.
19-cv-02117-TJK, (D.D.C. Jun. 30, 2020).
3
See, e.g., comment in opposition to Procedures for Asylum and Bars to Asylum Eligibility, 84 FR 69640 (Dec 19,
2019) at https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/NYC-Comment-Procedures-forAsylum-and-Bars-to-Asylum-Eligibility.pdf; comment in opposition to Asylum Application, Interview, and
Employment Authorization for Applicants, 84 Fed. Reg. 62374 (Nov. 14, 2019) at
https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/DHS-Docket-No-USCIS-2019-0011-NYCComment.pdf; comment in opposition to U.S. Citizenship and Immigration Services Fee Schedule and Changes to
Certain Other Immigration Benefit Request Requirements, 84 FR 67243 (Dec. 9, 2019) at
https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/us-citizenship-and-immigration-services-feeschedule-comment-20191230.pdf; comment in opposition to Removal of 30-Day Processing Provision for Asylum
Applicant-Related Form I-765, 84 FR 47248 (Sep. 9, 2019) at
https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/Comment-re-EAD-Asylees-11-8-19-CSBSigned.pdf; comment in opposition to Asylum Eligibility and Procedural Modifications, 84 FR 33829 (Jul. 16,
2019) at https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/IFR-asylum-ban-comment-NYC-201908-15.pdf; comment in opposition to Aliens Subject to a Bar on Entry under Certain Presidential Proclamations;
Procedures for Protection Claims, 83 Fed. Reg. 55934 (Nov. 9, 2018) at
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adjudicative factors and streamlining the asylum process, the litany of changes contained in this
rule are designed to achieve one goal—the drastic reduction of individuals who can find shelter
from persecution and violence in this country. The Proposed Rule touches on almost all aspects
of asylum law, both substantive and procedural. It seeks to redefine key elements of asylum
eligibility including but not limited to the notion of persecution itself and the protected grounds
for demonstrating persecution (political opinion as well as “particular social group”), with the
end result of shutting out survivors of particular forms of persecution such as gender and
LGBTQ+ based violence.4 These changes seek to restrict access to this critical humanitarian
relief. Further, it robs asylum seekers of due process by giving executive officers unilateral
power to deny hearings, creating a slew of discretionary factors designed to deny the vast
majority of applications, and broadening the definition of frivolous applications to take away the
applicants’ ability to apply for other forms of relief.
The provisions of the Proposed Rule will serve to deny asylum to most applicants,
sending them back into harm’s way. New York City’s comments focus on the ways in which the
changes in regulation will negatively impact the City’s communities as well as our core values.
The Proposed Rule would harm immigrant New Yorkers who are seeking asylum as well as their
families—including U.S. citizens—and their local communities. In turn, the Proposed Rule
would harm the societal well-being of New York City, including significantly reducing the
efficacy of investments made in immigration legal services. Further, these regulatory changes fly
in the face of values long-championed by New York City, and historically the United States.
Additionally, the City objects to the woefully inadequate response deadline, which
hinders the ability of stakeholders to meaningfully engage in the comment process. New York
City strongly opposes the Proposed Rule and calls upon DHS and DOJ to withdraw it in its
entirety. Nothing in these comments constitutes a waiver of any arguments that the City may
assert in any other forum.

I.

The Proposed Rule Would Create Unprecedented Barriers to Safety and Stability for
the City's Most Vulnerable Residents.
New York City is the quintessential city of immigrants, with immigrants making up
almost 40% of its population, or around 3.1 million people. This immigrant population is deeply
tied to the City as a whole, with nearly 60% of New Yorkers living in households that have at

https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/nyc_mayors_office_immigrant_affairs_commen
t_on_asylum_ban_2019_01_08.pdf.
4
While gender-based violence is not explicitly mentioned in the 1951 Refugee Convention, survivors have
historically been considered refugees that are members of a “particular social group” by Congress, immigration
courts, humanitarian guidance, and prior administrations. See: Tahirih Justice Center, Tahirih Explains: GenderBased Asylum, available at: https://www.tahirih.org/wp-content/uploads/2020/06/Tahirih-Explains-Gender-BasedAsylum.pdf; United Nations High Commissioner For Refugees, Sexual and Gender-Based Violence against
Refugees, Returnees and Internally Displaced Persons: Guidelines for Prevention and Response, available at
https://www.unhcr.org/en-us/3f696bcc4.html.

2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 449 of 965

least one immigrant.5 Asylum seekers are a particularly vulnerable population in the City, having
often made the perilous journey to the United States to flee persecution in their home countries.
The Proposed Rule creates unprecedented barriers to asylum eligibility, preventing applicants
from achieving more stable lives in the U.S., and harming cities like New York that are home to
many asylum seekers and their families. 6
The City has long recognized that policies that welcome and integrate immigrants lead to
a stronger and more prosperous community for all of our residents. That is why the City has
taken great strides to support those fleeing persecution as they establish safe, stable homes in the
City.7 The process of applying for asylum is already incredibly complex and difficult to navigate,
especially for applicants who do not have adequate counsel. Far from providing clarity on
asylum law, the Proposed Rule compounds the difficulties of the process by drastically changing
the existing definitions and legal standards for determining asylum eligibility—definitions and
standards that form the bedrock of the U.S.’s international obligations under the Refugee
Convention and on which applicants and legal service providers have relied for decades.8 The
Proposed Rule would make the standards for what constitutes a meritorious claim of asylum
much harder to achieve by narrowly defining the elements of asylum, eliminating entire
categories of claims that have been deemed meritorious for years.9 This would leave individuals
fearing horrible persecution with no options, despite their having a credible fear of being
persecuted or even killed in their home country. It would also join the significant limitations that

5

New York City Mayor’s Office of Immigrant Affairs, State of Our Immigrant City: MOIA Annual Report for
Calendar Year 2019, 12, available at https://www1.nyc.gov/assets/immigrants/downloads/pdf/MOIA-AnnualReport-for-2019.pdf.
6
A significant proportion of those individuals granted asylum in any given year reside in the City and New York
State (“the State”). In FY17, 1,510 individuals granted affirmative asylum reside in the State. Nadwa Mossad,
Refugees and Asylees: 2017, DHS Off. of Immig. Statistics (Mar. 2019), available at
https://www.dhs.gov/sites/default/files/publications/Refugees_Asylees_2017.pdf. In addition, the State and City are
major destinations for children asylum seekers. In FY18, 2,837 unaccompanied immigrant children were released
from federal custody to adult sponsors in the State, more than the vast majority of other states. Off. of Refugee
Resettlement, Unaccompanied Alien Children Released to Sponsors by State (last updated Nov. 29, 2018), available
at https://tinyurl.com/UAC-state.
7
See, e.g., NBC New York, Mayor De Blasio Says NYC Will Welcome Refugees, Nov. 17, 2015, available at
https://www.nbcnewyork.com/news/local/syria-refugee-new-york-mayor-bill-de-blasio-immigrant/1274304/; Bill de
Blasio, Anne Hidalgo & Sadiq Khan, The New York Times, Our Immigrants, Our Strength, Sep. 20, 2016,
available at https://www.nytimes.com/2016/09/20/opinion/our-immigrants-our-strength.html.
8
Although there are many examples of provisions in the Proposed Rule that are contrary to the U.S.’s international
obligations as well as domestic statutes adopting those obligations, we highlight only a few in this comment for the
sake of brevity and due to the inadequate comment period. One of these examples is the firm resettlement bar. For
two decades, an applicant was considered to have firmly resettled in another country prior to arrival in the U.S. if
she was offered “permanent resident status, citizenship, or some other type of permanent resettlement.” 8 C.F.R. §
208.15, 65 FR 76135, Dec. 5, 2000; see also Abdille v. Ashcroft, 242 F.3d 477, 484 (3d Cir. 2001). Now, through
the Proposed Rule, the agencies would change this longstanding rule to create three completely new definitions of
firm resettlement to bar asylum eligibility, including if an applicant resided for one year in another country,
regardless of whether she was ever offered or given permanent or even nonpermanent status. And, there is no
exception based on the asylum seeker’s inability to leave the other country due to financial distress or being
trafficked, or based on fear of remaining in the other country.
9
For examples, see infra Section III, which identifies the many redefinitions of the elements of asylum that will
work together to deny the majority of gender-based and LGBTQ+ related cases.
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have already been enacted by this federal administration, that threaten to rend apart our
communities.10
In addition to redefining the substantive requirements of asylum, the Proposed Rule also
seeks to curtail applications by penalizing asylum seekers in a variety of new ways. First, the rule
makes it much easier for asylum officers and immigration judges to deem applications
“frivolous,” a finding which carries the enormous penalty of barring any other future
immigration relief. The vast majority of asylum seekers are fleeing violent persecution in their
home countries and arrive in the U.S. with little to no assets let alone a sophisticated knowledge
of the U.S. asylum laws. Yet, the Proposed Rule would find that an asylum seeker has made a
“frivolous application” if such application is “filed without regard to the merits of the claim” or
prohibited by “applicable law.” 11 Asylum law and regulations change often—as recent changes
driven by this administration demonstrate. How can a recent arrival, who may not even speak
fluent English, be expected to determine the merits of her legal claim, especially without
competent counsel? Further, existing regulation, 8 C.F.R. § 1003.102(j)(1), specifically states
that an application is not frivolous if the applicant has “a good faith argument for the extension,
modification, or reversal of existing law or the establishment of new law.” Determination of
whether an application was “filed without regard to the merits of the claim” would therefore
seem to be nearly impossible to prove and even harder to refute. Under the Proposed Rule, an
asylum seeker who intends to challenge wrongly decided BIA or AG-certified precedent in
federal court must risk a finding that would forever bar any future immigration relief if that
appeal is unsuccessful. If this Proposed Rule were adopted, individuals fleeing persecution who
would otherwise have valid claims would be relegated to far less stable living conditions either
because of inappropriate denials or due to a fear of applying for asylum.
The Proposed Rule would severely hamstring asylum seekers’ ability to effectively
present their cases in fair proceedings, which in turn would dramatically lower the percentage of
the City’s most vulnerable population that will be able to win relief for which they are eligible.
In New York City, we have seen that the stability of a person’s immigration status positively
correlates to better socio-economic outcomes across many indices.12 Because the Proposed Rule
places so many new limits on asylum eligibility, a higher percentage of those fleeing persecution
will be left only with the ability to pursue related fear-based reliefs with higher standards than
asylum—withholding of removal or deferral of removal under the Convention Against Torture
(“CAT”).13 These forms of relief are harder to obtain, and even if granted, these forms of relief
10

Asylum grant rates in immigration court for 1st quarter FY 2020 has fallen by almost 37% since FY 2016 (40%
lower than average in Obama & Bush administrations). See Eleanor Acer & Kennji Kizuka, Human Rights First,
Fact Sheet: Grant Rates Plummet as Trump Administration Dismantles U.S. Asylum System, Blocks and Deports
Refugees, Jun. 11, 2020, available at https://www.humanrightsfirst.org/resource/grant-rates-plummet-trumpadministration-dismantles-us-asylum-system-blocks-and-deports.
11
85 Fed. Reg. at 36295.
12
Data shows that stable immigration status, especially lawful permanent resident or naturalized citizen status, is
indicative of lower rates of poverty, higher health insurance coverage, and educational attainment, among others.
See supra note 5 at 22-23, 30.
13
However, even the possibility of being able to pursue these fear-based reliefs with higher standards of proof is
now uncertain. Just three weeks after the publication of this Proposed Rule, the Agencies unveiled a new proposed
rule seeking to further limit eligibility for asylum as well as withholding of removal and to make it permissible to
send individuals who meet the threshold to apply for deferral under CAT to a third country instead of allowing them
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leave people in a far less stable position, with no pathway to lawful permanent residence and
citizenship. This results in poorer socio-economic outcomes for applicants and their families.
The federal administration’s continuous attacks on asylum seekers and the asylum system, of
which this Proposed Rule is the culmination, will deny the City’s most vulnerable residents the
safety and stability they desperately need.

II.

The Proposed Rule Severely Undermines the City’s Investments in Ensuring
Due Process for Immigrants and Public Safety.

In 1968, the United States acceded to the 1967 Protocol Relating to the Status of
Refugees (“Protocol”), which largely incorporated the 1951 Convention Relating to the Status of
Refugees (“Refugee Convention”).14 Article 33(1) of the Refugee Convention enshrines the
principle of nonrefoulement: “[n]o Contracting State shall expel or return (‘refouler’) a refugee
in any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group
or political opinion.”15 In acceding to the Protocol, the United States sent a message to the world
that brave leadership included providing refugees with a safe and welcoming home. This led to
the codification of the United States asylum system through the Refugee Act in 1980, which
sought to ensure that the United States legal code would comply with the 1967 Protocol Relating
to the Status of Refugees,16 which binds parties to the United Nations Convention Relating to the
Status of Refugees.17 New York City is proud to be embrace that position, and the City remains
committed to upholding those values today.
Due process protections, which ensure that asylum seekers have a meaningful
opportunity to present their cases, are critical, as the stakes are often life and death.18 As it is, the
to pursue their claims in the U.S. See Security Bars and Processing, 85 FR 41201 (Jul. 9, 2020). In this new
proposed rule, the Agencies “acknowledge” that the procedures for processing individuals seeking humanitarian
relief in these two rule conflict with one another but merely state that they will “reconcile” this conflict at the final
rule stage. Id. at 41211.
14
See Convention Relating to the Statute of Refugees art. 33(1), July 28, 1951, 140 U.N.T.S. 1954 (hereinafter
“Refugee Convention”); Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223 (1968)
(hereinafter “Protocol”); see also INS v. Stevic, 467 U.S. 407, 416 (1984) (“The Protocol bound parties to comply
with the substantive provisions of Articles 2 through 34 of the United Nations Convention Relating to the Status of
Refugees . . . with respect to “refugees” as defined in Article 1.2 of the Protocol.”). The Convention and Protocol
have been ratified by 145 and 146 countries, respectively. See U.N. Treaty Collection, Convention relating to the
Status of Refugees (last updated Mar. 19, 2018); U.N. Treaty Collection, Protocol relating to the Status of Refugees
(last updated Mar. 19, 2018), available at
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=V5&chapter=5&clang=_ en.
15
Refugee Convention, supra note 14, art. 33(1).
16
Protocol, supra note 14.
17
Refugee Convention, supra note 14.
18
See Elizabeth G. Kennedy & Alison Parker, Deported to Danger United States Deportation Policies Expose
Salvadorans to Death and Abuse, Human Rights Watch (Feb. 5, 2020), available at
https://www.hrw.org/report/2020/02/05/deported-danger/united-states-deportation-policies-expose-salvadoransdeath-and (finding that at least 138 Salvadorans were killed and over 70 were severely abused after being deported
from the U.S. from 2013 to 2019).
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process of seeking asylum is challenging because the evidentiary burden rests on the asylum
seeker who is navigating a complex, unfamiliar system. In addition, applicants for asylum, like
all immigrants in removal proceedings or pursuing affirmative applications for relief, have no
right to counsel. Moreover, the U.S. asylum system already applies bars to asylum in a manner
that is overly broad in the context of our obligations under the Refugee Convention.19 The
Proposed Rule would further rob individuals of due process protections by depriving them of a
full day in court as well as creating a slew of new discretionary bars to asylum never
contemplated under our existing U.S. and international law.
Recognizing that New York is a city that thrives because of our immigrant communities,
this mayoral administration has increased and enhanced access to legal assistance for
immigrants—especially for those most vulnerable like asylum seekers—by investing over $30
million dollars in a continuum of free legal service programs for immigrant New Yorkers for
fiscal year 2020.20 Together with the New York City Council, the City of New York has invested
over $50 million in immigration legal services.21 These investments are diminished by the
federal administration’s dismantling of the asylum system. The Proposed Rule would require
legal service providers to expend extensive time and resources to retrain attorneys on the
arbitrary changes to the asylum law22 and to upend their case management systems.
The Proposed Rule would remove the existing procedural safeguards afforded to asylum
seekers in service of “efficiency.” It would relegate asylum seekers to a “streamlined” process in
which individuals found to have credible fear of persecution will have their claims adjudicated
by an Immigration Judge in a truncated asylum-only proceeding rather than in a regular
immigration court proceeding.23 Thus, even if an individual were eligible for a different form of
immigration relief, she would not be able to apply for it, forcing a difficult choice between paths
to relief. This arbitrarily denies applicants the opportunity to present a full case. In a further
erosion of due process, the Proposed Rule would give immigration judges the power to
summarily deny applications without so much as a hearing, if the judges decide, without the
applicant’s testimony, that the application form does not sufficiently make out a claim.24
The opportunity to a full and fair hearing remains a fundamental American value of
justice. Yet, this rule seeks to take this most basic of guarantees away from those fleeing
19

See Philip L. Torrey, Clarissa Lehne, Collin Poirot, Manuel D. Vargas, Jared Friedberg, United States Failure to
Comply with the Refugee Convention: Misapplication of the Particularly Serious Crime Bar to Deny Refugees
Protection from Removal to Countries Where Their Life or Freedom is Threatened, (2018) available at
https://www.immigrantdefenseproject.org/wpcontent/uploads/IDP_Harvard_Report_FINAL.pdf.
20
New York City Office of Civil Justice, 2019 Annual Report, available at
https://www1.nyc.gov/assets/hra/downloads/pdf/services/civiljustice/OCJ_Annual_Report_2019.pdf.
21
Id.
22
Among many changes to longstanding regulations and legal precedent, the Proposed Rule seeks to arbitrarily
redefine “persecution” as well as the protected grounds of “political opinion” and “particular social group.” See 85
Fed. Reg. at 36278-80. It would also change the proof required for establishing a nexus between the persecution and
protected ground, bar certain types of commonly-used evidence regarding cultural stereotypes to support a claim
that a persecutor conformed to that stereotype (i.e., machismo, family violence), and it would shift the burden to the
applicant in cases where an applicant has suffered past persecution and argues that internal relocation is not possible.
See id. at 36281-2.
23
See 85 Fed. Reg. at 36264, 36266-67.
24
See id. at 36277.
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persecution. Such drastic changes to the proceedings afforded asylum seekers, far from clarifying
and streamlining the process, will result in widespread confusion. First, asylum-only proceedings
mean that legal service providers will be unable to pursue every avenue of relief available to
their clients. Further, these same providers will be burdened by the myriad appeals and
challenges to these truncated proceeding they must pursue to fully vindicate their clients’ rights.
Second, allowing the immigration judge to pretermit cases without a hearing ignores the practical
obstacles many asylum seekers face in completing the lengthy and complex asylum application.
Most asylum seekers find it challenging to navigate a complex, foreign court system and face
hurdles in finding trusted and free or low-cost counsel. In New York City, we recognize this
reality and have accordingly made historic investments in legal services. As these applicants
become more settled in their new city, they are often able to find quality legal representation
through these services. As a result, applicants often end up filing their initial application pro se
(on their own), and later work with legal service providers to gather evidence to supplement
initial filings. These applications will now run the risk of being pretermitted without any
opportunity for the applicant and her attorney to present such additional evidence.
The U.S. already applies bars to asylum that are far broader than was contemplated by
international law, and the Proposed Rule, which adds a slew of new discretionary bars,25 comes
on the heels of a prior rule that sought to do the same, to which the City of New York
commented on January 21, 2020.26 As expressed in the City’s previously submitted comment,
the most egregious proposed bars clearly conflict with existing statutes and regulations, evincing
the administration’s primary goal of denying as many applications as possible. For one
particularly salient example, the Proposed Rule would ban from asylum many individuals who
submit their applications more than a year after arriving in the U.S. with no exceptions. This
directly contradicts provisions of the Immigration and Nationality Act, passed by Congress.27
The numerous and arbitrary revisions contained in the Proposed Rule limiting due
process and creating barriers to relief will significantly weaken the impact of New York City’s
historic investment in legal services and place an undue strain on the City’s legal service partners
by requiring retraining of legal service providers and upending their case load and management.
III.

The Proposed Rule Contravenes the Values and Purpose of Asylum.

The City is proud to offer itself as a home to those who have escaped conflict,
persecution, and violence.28 This Proposed Rule is an egregious attempt to destroy the asylum
system in the U.S. and joins an overwhelming number of proposals and policies offered by this
administration that seek to deprive immigrants of safe harbor and critical resources.29 It is
impossible to comment on this Proposed Rule and ignore the obvious attacks on immigration as
a whole. The Proposed Rule does not provide any justification for how it serves our country’s
25

See id. at 36282-85.
See comment in opposition to Procedures for Asylum and Bars to Asylum Eligibility, 84 FR 69640 (Dec 19,
2019) at https://www1.nyc.gov/assets/immigrants/downloads/pdf/comments/NYC-Comment-Procedures-forAsylum-and-Bars-to-Asylum-Eligibility.pdf.
27
See INA § 208(a)(2)(d).
28
See supra note 7.
29
See supra note 3.
26
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economy, national security, or legal system and instead seeks, without justification, to overhaul
the four-decades-old asylum system through unilateral executive action.30 Such action, which
attempts to circumvent the will of the legislature as well as precedential rulings in the Courts, is
of deep concern to the City of New York.
Asylum was created as a path to safety for people harmed because of immutable
characteristics: gender, sexual orientation, and gender identity, like race, religion, nationality,
and political opinion, are fundamental aspects of one’s personhood as recognized broadly in
international human rights law. 31 Yet, the Proposed Rule would directly contradict the United
States’ treaty obligations by seeking to exclude gender and sexual orientation based violence
claims, going so far as to virtually eliminate gender as a ground for asylum, and reading those
fleeing gang-related violence entirely out of the refugee definition.
The Proposed Rule would make it practically impossible for asylum claims based on
gender-based violence and LGBTQ+ related persecution to succeed by redefining the “particular
social group” (“PSG”)32 and “political opinion”33 grounds of asylum, redefining persecution to
undercut these claims,34 redefining nexus to explicitly exclude gender,35 and prohibiting the
submission of the most common and critical forms of evidence used to support these claims.36

30

See e.g., Matter of L-E-A-, 27 I&N Dec. 581 (A.G. 2019); Matter of A-B-, 27 I&N Dec. 316 (A.G. 2018);
https://www.whitehouse.gov/presidential-actions/proclamation-suspending-entry-aliens-present-risk-u-s-labormarket-following-coronavirus-outbreak/.
31
In 1985, U.S. Board of Immigration Appeals (“BIA”) ruled that the PSG ground for asylum protects individuals
persecuted on account of a fundamental characteristic, including sex in Matter of Acosta, 19 U&N Dec. 211(BIA
1985). In 1996, in Matter of Kasinga, the BIA granted asylum to a young woman fleeing female genital
mutilation/cutting and forced marriage, recognizing that her persecution was partly motivated by her gender. 21 I&N
Dec. 357 (BIA 1996). The precedent set by Kasinga paved the way for those fleeing other types of gender-based
violence.
32
Among other restrictions, the Proposed Rule states that a PSG ground cannot be based on “interpersonal disputes”
or “private criminal acts.” 85 Fed. Reg. at 36279. As explained further in this section, such a change would
effectively exclude most claims stemming from intimate partner violence—such as domestic violence or spousal
rape—or intra-family violence—such as female genital cutting, honor crimes, or forced marriage.
33
The Proposed Rule would limit the definition of “political opinion” to those held in “furtherance of a discrete
cause related to political control of a state or a unit thereof.” 85 Fed. Reg. at 36280. Under this definition, claims
based on feminist beliefs that women should not be treated as objects of control and harm by husbands or other male
family members or LGBTQ+ advocacy and speech would likely not be considered “political opinion.”
34
The Proposed Rule drastically raises the level of severity of harm to qualify as “persecution,” changing the
standard from threat to life or freedom to a harm so severe that it constitutes an exigent threat. The rule also lists
harms that the Agencies claim do not constitute persecution under this new definition. This list includes harms that
are dangerous due to their cumulative nature like repeated threats and harassment, which are often involved in
gender-based violence. The rule would also deny asylum claims of LGBTQ+ individuals who fear persecution in a
country with laws criminalizing gender identities or sexual orientation unless the individual can prove that they were
going to be persecuted using that policy. See 85 Fed. Reg. at 36280-81.
35
The Proposed Rule does not explain why gender is listed under nexus rather than a ground for asylum under
PSG—perhaps, because it is clear that gender, like race or nationality, is an immutable and socially distinct
characteristic. In any event, the rule would prohibit claims which argue that gender was or will be one of the central
reasons why the applicant was persecuted. See 85 FR 36264, 64-65.
36
Without any rationale, the rule seeks to prohibit evidence about “pernicious cultural stereotypes,” even though
these are often reflective of country conditions. 85 Fed. Reg. at 36282. The vast majority of gender or LGBTQ+
based asylum claims rely on evidence of widely held cultural attitudes toward women and LGBTQ+ individuals,
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These changes will lead to almost categorical denial of cases where gender, gender-identity, or
sexual orientation is a crucial reason for the persecution, and such outcomes are antithetical to
the case-by-case analysis required under asylum law. 37
Of particular concern in these myriad changes is the Proposed Rule’s codification of the
requirement that a PSG be defined “independently” of the alleged persecutory act or harm, and
its attendant list of bases that “would be insufficient to establish a particular social group,”
including “interpersonal disputes” and “private criminal acts.” 85 Fed. Reg. at 36279. Codifying
such a blanket requirement and list of bases without nuance is particularly damaging to gender
and LGBTQ+ related claims because so many are rooted in intimate partner or family violence
that government actors choose to ignore as private or family matters. For example, in Matter of
A-R-C-G-, 26 I&N Dec. 338 (BIA 2014), the BIA held that a Guatemalan woman should be
granted asylum on the basis that her former spouse had repeatedly abused her “emotionally,
physically and sexually,” establishing a precedent that has allowed many asylum seekers,
especially women from Central America, to win cases.
LGBTQ+ individuals, who have been considered members of a PSG, face even
heightened risk of experiencing gender-based violence. In many countries, LGBTQ+ people are
subject to “corrective rape.”38 Likewise, in many countries rape and torture is countenanced
under the guise of pseudoscientific “therapy.”39 Such gender-based violence, particularly for
LGBTQ+ individuals, is often perpetrated by private actors, such as family and community
members and is routinely underreported.40

and such evidence has been accepted as probative and reliable by adjudicators for years, especially to establish that
these individuals are set apart particularly and distinctly in their culture to establish the PSG ground.
37
While the rule purports to allow gender-based claims in “rare circumstances,” in practice, this exception will have
no effect. 85 Fed. Reg. at 36282. As expressed in supra section II, the rule allows judges to pretermit any “legally
insufficient” claims—e.g., those based on gender—at the outset. Such claims will then be deemed “frivolous” under
another provision in the rule, forever barring an applicant from any immigration status or benefits of any kind.
Survivors will be deterred or prevented from applying at all, and the parameters of the exception will go untested.
38
For example, in Jamaica, lesbians are raped under the belief that intercourse with a man will “cure” them of their
sexual orientation. See Human Rights Violations Against Lesbian, Gay, Bisexual, and Transgender (LGBT) People
in Jamaica: A Shadow Report, submitted at 118th Session of Human Rights Committee in Geneva, at 5, Sept. 2016,
available at
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/JAM/INT_CCPR_CSS_JAM_25269_E.pdf.
39
In Ecuador, LGBTQ+ individuals are involuntarily admitted to “corrective therapy” clinics by their family
members, where they are beaten, locked in solitary confinement, and force-fed psychoactive drugs. See Anastasia
Moloney, Gays in Ecuador raped and beaten in rehab clinics to "cure" them, Reuters, Feb. 8, 2018, available at
https://www.reuters.com/article/ecuador-lgbt-rights/feature-gays-in-ecuador-raped-and-beaten-in-rehab-clinics-tocure-them-idUSL8N1P03QO.
40
As the State Department has noted, “[r]eluctance to report abuse—by women, children, lesbian, gay, bisexual,
transgender, or intersex persons (LGBTI), and members of other groups—is, of course, often a factor in the
underreporting of abuses.” See U.S. Department of State, Bureau of Democracy, Human Rights, and Labor, 2019
Country Reports on Human Rights Practices, Appendix A, Mar. 11, 2020, available at
https://www.state.gov/reports/2019-country-reports-on-human-rights-practices/.
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The Proposed Rule would summarily deny claims based on such atrocities by defining
them as “interpersonal disputes” or “private criminal acts.”41 Violence is sometimes outside the
reach of the state, and sometimes takes place where weak governments depend on allied armed
groups to provide security.42 However, the very indifference of governmental authorities to the
plight of survivors of gender-based violence in fact proves that persecution exists. There is no
good reason for denying survivors who can show their government’s failure to protect them.
Social norms can also hide gender-based violence from public view, and governments often
allow those norms to go unchecked and unchallenged.
Asylum cases are inherently fact-specific and perhaps no part of an asylum claim is more
individualized than the specific way in which one person has been or may be harmed by another.
By establishing such per se rules around an individualized determination, the Proposed Rule
significantly undercuts the necessary flexibility of the current framework and will ultimately
result in the erroneous denial of protection to bona fide asylum seekers. The Proposed Rule
provides no rationale for this significant departure from the current manner of interpreting this
term.
This approach ignores the reality that discrimination, harassment, and violence toward
people based on their gender, gender identity, and sexual orientation remain persistent social
problems.43 Locally, the City remains committed to combatting such discrimination through the
protections of the New York City Human Rights Law and by welcoming asylum seekers and
refugees who face persecution and are unable to enjoy comparable protections in their home
countries.44 All survivors of persecution based on their gender, gender identity, and sexual
orientation deserve a chance to seek protection through the asylum process.
Indeed, the United Nations High Commissioner for Refugees (“UNHCR”), which
oversees the Refugee Convention, has confirmed that people fleeing persecution based on
gender, gender-identity and sexual orientation do qualify for asylum under the Convention’s
definition of a refugee. In recent years, the UNHCR has issued several interpretive instruments
recognizing the specific protection needs of women and LGBTQ+ individuals.45 A recent such
instrument specifically recognized the need to address escalating levels of gender-based violence
faced by women fleeing Central America.46

41

While the rule alludes to “rare circumstances” in which such cases might be considered, this is ultimately an
empty assurance and will serve to deny survivors of gender-based violence any protection.
42
See Human Rights Watch, Audacity in Adversity: LGBT Activism in the Middle East and North Africa, Apr. 2018,
available at https://www.hrw.org/sites/default/files/report_pdf/lgbt_mena0418_web_0.pdf.
43
See N.Y.C. Comm’n on Human Rights, Fiscal Year 2019 Annual Report, 44,
https://www1.nyc.gov/assets/cchr/downloads/pdf/publications/AnnualReport2019.pdf.
44
See generally N.Y.C. Admin. Code §§ 8-101, available at https://www1.nyc.gov/site/cchr/law/chapter-1.page#8102.
45
United Nations High Commissioner For Refugees, UNHCR’s Views on Asylum Claims based on Sexual
Orientation and/or Gender Identity Using international law to support claims from LGBTI individuals seeking
protection in the U.S., available at https://www.unhcr.org/en-us/5829e36f4.pdf.
46
United Nations High Commissioner For Refugees, UNHCR’s Views on Gender Based Asylum Claims and
Defining “Particular Social Group” to Encompass Gender Using international law to support claims from women
seeking protection in the U.S., available at https://www.unhcr.org/en-us/5822266c4.pdf.

10

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 457 of 965

Domestically, for more than two decades, the BIA has held that survivors of genderbased violence, just like those fleeing religious or political persecution, are eligible for asylum if
they meet the statutory criteria that establish them as refugees. This legal precedent considers the
social, economic, and legal reality that these survivors face by recognizing that this violence is
brought about by a public code of conduct that allows them to be victimized simply because of
their gender. The proposed rule is a continued attack47 on refugees and asylum seekers,
particularly those experiencing gender-based and LGBTQ+ related violence.
In addition to redefining asylum law to shut survivors of gender-based and LGBTQ+
related violence out of asylum, the Proposed Rule would also prohibit asylum-seeking survivors
in “expedited removal” procedures from applying for protection under the Violence Against
Women Act or Trafficking Victims Protection Act. It would also allow for disclosure of
information in an asylum application under new circumstances, which may provide abusive
partners to obtain survivor information and inflict further violence and abuse. As a result of the
unnecessary abuse stemming from this Proposed Rule, the legal system may see an increase in
gender-based violence cases, spreading already sparse resources even thinner.48

IV.

This Notice of Proposed Rulemaking Warrants a Longer Comment Period.

As discussed above, the Proposed Rule, if implemented, would systematically erode
asylum protections and would be the most sweeping changes to asylum since the Illegal
Immigration Reform and Immigration Responsibility Act (IIRIRA) of 1996. The Proposed Rule
seeks to rewrite statutes passed by Congress forty years ago, without any legislative action.
The Notice of Proposed Rulemaking (“NPRM”) is over 160 pages long, and more than
60 of those pages are the proposed regulations themselves. Written in dense, technical language,
these sweeping new restrictions have the power to send the most vulnerable back to their
countries where they may face persecution, torture, and death.49 Any one of the sections of the
Proposed Rule, standing alone, would merit 60 days for the public to fully contemplate the
potential reach of the proposed changes, perform research on the existing rules and
interpretations, and respond in a complete, thoughtful manner. Instead, the agencies have
allowed a mere 30 days to respond to multiple, unrelated changes that, taken together, work to
eviscerate the asylum system of the last forty years.
Under any circumstances, it would be wrong for the government to give such a short time
period to comment on changes that are this far-reaching and potentially life-threatening, but the
challenges in responding to the NPRM now are magnified by the ongoing COVID-19 pandemic,
which has impacted New York City particularly hard.
We urge the administration to grant the public at least 60 days to have adequate time to
provide comprehensive comments.
47

Matter of A-B-, 27 I&N Dec. 227 (A.G. 2018).
Contracted immigration legal services providers at the NYC Family Justice Centers explore all options with
immigrant survivors and the proposed rule would make it much harder for survivors seeking safety in the U.S. to
obtain legal immigration status.
49
See supra note 18.
48

11

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 458 of 965

V.

Conclusion

In creating more barriers for asylum seekers, the Proposed Rule continues this federal
administration’s march towards making the United States a hostile place for immigrants to the
detriment of everyone in our communities. It is well documented that hostile climates for
immigrants make the City less safe50 and less prosperous.51 As the City’s Comptroller stated,
“when immigrants are threatened, when their ability to live, work, and raise their families is
compromised—our entire City pays a costly price.”52 The Proposed Rule, is particularly
egregious, even in the context of this Administration’s steady attack on the immigration system
precisely because it targets the most vulnerable individuals fleeing for safety, those of whom our
country has a long, proud history of protecting. The Proposed Rule imposes new hurdles and
challenges at every stage of the asylum process, blocking the vast majority of applications,
rendering our obligations under U.S. and international law and our basic humanitarian values,
mere empty promises. For these reasons, and those articulated above, the Proposed Rule should
be withdrawn.
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EXHIBIT 12
DECLARATION OF NAOMI A. IGRA

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 460 of 965
OMB No. 1615-0067; Expires 07/31/2022

Department of Homeland Security
U.S. Citizenship and Immigration Services
U.S. Department of Justice
Executive Office for Immigration Review

I-589, Application for Asylum
and for Withholding of Removal

START HERE - Type or print in black ink. See the instructions for information about eligibility and how to complete and file this
application. There is no filing fee for this application.
Check this box if you also want to apply for withholding of removal under the Convention Against Torture (CAT) regulations. Refer
NOTE:
to Instructions, Part 1: Filing Instructions, Section II, Basis of Eligibility, Part B for more information.

Part A.I. Information About You
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1. Alien Registration Number(s) (A-Number) (if any) 2. U.S. Social Security Number (if any)
4. Complete Last Name

3. USCIS Online Account Number (if any)

5. First Name

6. Middle Name

7. What other names have you used (include maiden name and aliases)?
8. Residence in the U.S. (where you physically reside)
Street Number and Name
City

Apt. Number

State

Telephone Number

Zip Code

)

(

9. Mailing Address in the U.S. (if different than the address in Item Number 8)
In Care Of (if applicable):

Telephone Number
(

Apt. Number

Street Number and Name
City

State

Zip Code

Male
Female
10. Gender:
12. Date of Birth (mm/dd/yyyy)

11. Marital Status:
Single
13. City and Country of Birth

14. Present Nationality (Citizenship)

15. Nationality at Birth

18. Check the box, a through c, that applies: a.
b.

)

Married

Divorced

Widowed

16. Race, Ethnic, or Tribal Group 17. Religion

I have never been in Immigration Court proceedings.

I am now in Immigration Court proceedings.

c.

I am not now in Immigration Court proceedings, but I have been in the past.

19. Complete 19 a through c.
a. When did you last leave your country? (mm/dd/yyyy)

b. What is your current I-94 Number, if any?

c. List each entry into the U.S. beginning with your most recent entry. List date (mm/dd/yyyy), place, and your status for each entry.
(Attach additional sheets as needed.)
Date

Place

Status

Date

Place

Status

Date

Place

Status

20. What country issued your last passport or travel
document?

Date Status Expires

22. Expiration Date
(mm/dd/yyyy)

21. Passport Number
Travel Document Number

23. What is your native language (include dialect, if applicable)? 24. Are you fluent in English? 25. What other languages do you speak fluently?
Yes
For EOIR use only.

For
USCIS
use only.

Action:
Interview Date:
Asylum Officer ID No.:

No
Decision:
Approval Date:
Denial Date:
Referral Date:
Form I-589 (Rev. 08/25/20)
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Part A.II. Information About Your Spouse and Children
Your spouse

I am not married. (Skip to Your Children below.)

1. Alien Registration Number (A-Number) 2. Passport/ID Card Number
(if any)
(if any)

3. Date of Birth (mm/dd/yyyy)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

7. Middle Name

8. Other names used (include
maiden name and aliases)

6. First Name

DRAFT
NOT FOR
PRODUCTION
12/07/2020

9. Date of Marriage (mm/dd/yyyy)

10. Place of Marriage

12. Nationality (Citizenship)

11. City and Country of Birth
14. Gender

13. Race, Ethnic, or Tribal Group

Male

Female

15. Is this person in the U.S.?

Yes (Complete Blocks 16 to 24.)

No (Specify location):

16. Place of last entry into the U.S. 17. Date of last entry into the
U.S. (mm/dd/yyyy)
20. What is your spouse's
current status?

19. Status when last admitted
(Visa type, if any)

18. I-94 Number (if any)

21. What is the expiration date of his/her 22. Is your spouse in Immigration 23. If previously in the U.S., date of
authorized stay, if any? (mm/dd/yyyy)
previous arrival (mm/dd/yyyy)
Court proceedings?
Yes
No

24. If in the U.S., is your spouse to be included in this application? (Check the appropriate box.)

Yes(Attach one photograph of your spouse in the upper right corner of Page 14 on the extra copy of the application submitted for this person)
No

Your Children. List all of your children, regardless of age, location, or marital status.

I do not have any children. (Skip to Part. A.III., Information about your background.)
I have children.

Total number of children:

.

(NOTE: Use Form I-589 Supplement A or attach additional sheets of paper and documentation if you have more than four children.)
1. Alien Registration Number (A-Number) 2. Passport/ID Card Number
(if any)
(if any)

3. Marital Status (Married, Single,
Divorced, Widowed)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

6. First Name

7. Middle Name

8. Date of Birth (mm/dd/yyyy)

9. City and Country of Birth

10. Nationality (Citizenship)

11. Race, Ethnic, or Tribal Group

12. Gender
Male

13. Is this child in the U.S. ?

Yes (Complete Blocks 14 to 21.)

14. Place of last entry into the U.S.

18. What is your child's current status?

15. Date of last entry into the
U.S. (mm/dd/yyyy)

Female

No (Specify location):
16. I-94 Number (If any)

19. What is the expiration date of his/her
authorized stay, if any? (mm/dd/yyyy)

17. Status when last admitted
(Visa type, if any)

20. Is your child in Immigration Court proceedings?
Yes

No

21. If in the U.S., is this child to be included in this application? (Check the appropriate box.)
Yes (Attach one photograph of your child in the upper right corner of Page 14 on the extra copy of the application submitted for this person.)
No

Form I-589 (Rev. 08/25/20) Page 2
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Part A.II. Information About Your Spouse and Children (Continued)
1. Alien Registration Number (A-Number) 2. Passport/ID Card Number 3. Marital Status (Married, Single,
(if any)
(if any)
Divorced, Widowed)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

6. First Name

7. Middle Name

8. Date of Birth (mm/dd/yyyy)

9. City and Country of Birth

10. Nationality (Citizenship)

11. Race, Ethnic, or Tribal Group

12. Gender
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Male

13. Is this child in the U.S. ?

Yes (Complete Blocks 14 to 21.)

15. Date of last entry into the
U.S. (mm/dd/yyyy)

14. Place of last entry into the U.S.

18. What is your child's current status?

Female

No (Specify location):

16. I-94 Number (If any)

19. What is the expiration date of his/her
authorized stay, if any? (mm/dd/yyyy)

17. Status when last admitted
(Visa type, if any)

20. Is your child in Immigration Court proceedings?
Yes

No

21. If in the U.S., is this child to be included in this application? (Check the appropriate box.)

Yes (Attach one photograph of your spouse in the upper right corner of Page 14 on the extra copy of the application submitted for this person.)
No

1. Alien Registration Number (A-Number) 2. Passport/ID Card Number 3. Marital Status (Married, Single,
(if any)
(if any)
Divorced, Widowed)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

6. First Name

7. Middle Name

8. Date of Birth (mm/dd/yyyy)

9. City and Country of Birth

10. Nationality (Citizenship)

11. Race, Ethnic, or Tribal Group

12. Gender

Male

13. Is this child in the U.S. ?

Yes (Complete Blocks 14 to 21.)

15. Date of last entry into the
U.S. (mm/dd/yyyy)

14. Place of last entry into the U.S.

18. What is your child's current status?

Female

No (Specify location):

17. Status when last admitted
(Visa type, if any)

16. I-94 Number (If any)

19. What is the expiration date of his/her
authorized stay, if any? (mm/dd/yyyy)

20. Is your child in Immigration Court proceedings?
Yes

No

21. If in the U.S., is this child to be included in this application? (Check the appropriate box.)

Yes (Attach one photograph of your spouse in the upper right corner of Page 14 on the extra copy of the application submitted for this person.)
No
1. Alien Registration Number (A-Number) 2. Passport/ID Card Number 3. Marital Status (Married, Single,
(if any)
(if any)
Divorced, Widowed)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

6. First Name

7. Middle Name

8. Date of Birth (mm/dd/yyyy)

9. City and Country of Birth

10. Nationality (Citizenship)

11. Race, Ethnic, or Tribal Group

12. Gender
Male

13. Is this child in the U.S. ?
14. Place of last entry into the U.S.

Yes (Complete Blocks 14 to 21.)
15. Date of last entry into the
U.S. (mm/dd/yyyy)

Female

No (Specify location):
16. I-94 Number (If any)

17. Status when last admitted
(Visa type, if any)
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Part A.II. Information About Your Spouse and Children (continued)
18. What is your child's current status?

19. What is the expiration date of his/her
authorized stay, if any? (mm/dd/yyyy)

20. Is your child in Immigration Court proceedings?
Yes

No

21. If in the U.S., is this child to be included in this application? (Check the appropriate box.)
Yes (Attach one photograph of your spouse in the upper right corner of Page 14 on the extra copy of the application submitted for this person.)
No
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Part A.III. Information About Your Background

1. List your last address where you lived before coming to the United States. If this is not the country where you fear persecution, also list the last
address in the country where you fear persecution. (List Address, City/Town, Department, Province, or State and Country.)
(NOTE: Use Form I-589 Supplement B, or additional sheets of paper, if necessary.)
Number and Street
(Provide if available)

City/Town

Department, Province, or State

Dates
From (Mo/Yr) To (Mo/Yr)

Country

2. Provide the following information about your residences during the past 5 years. List your present address first.
(NOTE: Use Form I-589 Supplement B, or additional sheets of paper, if necessary.)
Number and Street

City/Town

Department, Province, or State

Dates
From (Mo/Yr) To (Mo/Yr)

Country

3. Provide the following information about your education, beginning with the most recent school that you attended.
(NOTE: Use Form I-589 Supplement B, or additional sheets of paper, if necessary.)
Name of School

Type of School

Location (Address)

Attended
From (Mo/Yr) To (Mo/Yr)

4. Provide the following information about your employment during the past 5 years. List your present employment first.
(NOTE: Use Form I-589 Supplement B, or additional sheets of paper, if necessary.)
Name and Address of Employer

Your Occupation

Dates
From (Mo/Yr) To (Mo/Yr)
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Part A.III. Information About Your Background (continued)
5. Provide the following information about your parents and siblings (brothers and sisters). Check the box if the person is deceased.
(NOTE: Use Form I-589 Supplement B, or additional sheets of paper, if necessary.)
Full Name

City/Town and Country of Birth

Current Location

Mother

Deceased

Father

Deceased

Sibling

Deceased

Sibling
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Deceased

Sibling

Deceased

Sibling

Deceased

Part B. Information About Your Application

(NOTE: Use Form I-589 Supplement B, or attach additional sheets of paper as needed to complete your responses to the questions contained in
Part B.)
When answering the following questions about your asylum or other protection claim (withholding of removal under 241(b)(3) of the INA (statutory
withholding of removal) or withholding of removal under the CAT regulations), you must provide a detailed and specific account of the basis of your
claim to asylum or other protection. To the best of your ability, provide specific dates, places, and descriptions about each event or action described.
You must attach documents evidencing the general conditions in the country from which you are seeking asylum or other protection and the specific
facts on which you are relying to support your claim. If this documentation is unavailable or you are not providing this documentation with your
application, explain why in your responses to the following questions.
Refer to Instructions, Part 1. Filing Instructions, Section II. Basis of Eligibility, Parts A. - D.; Section V., Completing the Form, Part B.; and
Section VII. Additional Evidence That You Should Submit, for more information on completing this section of the form.
1. Why are you applying for asylum and for statutory withholding of removal, or for withholding of removal under the CAT regulations? Check the
appropriate box(es) below and then provide detailed answers to the questions below.
I am seeking asylum or withholding of removal based on:
Race

Political opinion

Religion

Membership in a particular social group

Nationality

Torture Convention

If you are claiming membership in a particular social group(s), identify or describe the particular social group(s), or provide any information that
shows your membership in a particular social group(s):

A. Have you, your family, friends, colleagues ever experienced harm, mistreatment, or threats in the past by anyone?
No

Yes

If “Yes,” explain in detail:
1. What happened.

2. When the harm, mistreatment, or threats occurred.

Form I-589 (Rev. 08/25/20) Page 5
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Part B. Information About Your Application (continued)
3. Who caused the harm, mistreatment, or threats.

4. Why you believe the harm, mistreatment, or threats occurred. If you are seeking asylum or statutory withholding of removal based on one
or more of the protected grounds listed above (race, religion, nationality, political opinion, or membership in a particular social group), you
must explain why you believe the harm, mistreatment, or threats you experienced were on account of one or more of the protected grounds.
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B. Do you fear harm or mistreatment if you return to your home country?
No

Yes

If “Yes,” explain in detail:

1. What harm or mistreatment you fear.

2. Who you believe would harm or mistreat you.

3. Why you believe you would or could be harmed or mistreated. If you are seeking asylum or statutory withholding of removal based on one
or more of the protected grounds listed above (race, religion, nationality, political opinion, or membership in a particular social group), you
must explain why you believe the harm or mistreatment you fear are on account of one or more of the protected grounds.

C. Have you, your family, friends, or colleagues ever been subjected to torture in the past?
No

Yes

If “Yes,” explain in detail:
1. What happened.

2. When the torture occurred.

3. Who caused the harm, which, along with other factors, amounted to torture.

4. Why you believe the torture occurred.

Form I-589 (Rev. 08/25/20) Page 6
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Part B. Information About Your Application (continued)
D. Are you afraid of being subjected to torture in your home country or any other country to which you may be returned?
No

Yes

If "Yes," explain in detail:
1. The nature of the harm you fear.
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2. Who would harm you.

3. Why you believe you would be tortured.

2.

Have you or your family members ever been accused, charged, arrested, detained, interrogated, convicted and sentenced, or imprisoned in any
country other than the United States (including for an immigration law violation)?
No

Yes

If "Yes," explain the circumstances and reasons for the action.

3.A. Have you or your family members ever belonged to or been associated with any organizations or groups in your home country, such as, but not
limited to, a political party, student group, labor union, religious organization, military or paramilitary group, civil patrol, guerrilla organization,
ethnic group, human rights group, or the press or media?
No

Yes

If "Yes," describe for each person the level of participation, any leadership or other positions held, and the length of time you or your family
members were involved in each organization or activity.

3.B. Do you or your family members continue to participate in any way in these organizations or groups?
No

Yes

If "Yes," describe for each person your or your family members' current level of participation, any leadership or other positions currently held,
and the length of time you or your family members have been involved in each organization or group.
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Part C. Additional Information About Your Application
(NOTE: Use Form I-589 Supplement B, or attach additional sheets of paper as needed to complete your responses to the questions contained in
Part C.)
1.

Have you ever applied to the U.S. Government for refugee status or for asylum and withholding of removal?
No

2.

Have your spouse, your child(ren), your parent(s), or your sibling(s) ever applied to the U.S. Government for refugee status or for asylum and
withholding of removal?
No

3.

Yes
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Yes

Have you ever been included as a dependent in a spouse's or parent's application to the U.S. Government for refugee status or for asylum and
withholding of removal?
No

Yes

If you answered "Yes" to Item Number 1., Item Number 2. and/or Item Number 3., explain the decision and what happened to any status
you, your spouse, your child(ren), your parent(s), or your sibling(s) received as a result of that decision.

If you answered “Yes” to Item Number 2. and/or Item Number 3., also provide the name, date of birth, and A-Number, if available, of your spouse,
child(ren), parent(s), or sibling(s) referenced in Item Number 2. and/or Item Number 3.
Family Name (Last Name)

Date of Birth (mm/dd/yyyy)

Given Name (First Name)

Middle Name

Alien Registration Number (A-Number)

Ź A-

If you were previously denied asylum by USCIS, an immigration judge, or the Board of Immigration Appeals, you must describe in this
application any change(s) in conditions in your country or your own personal circumstances since the date of the denial that may affect your
eligibility for asylum. For guidance in answering this question, see Instructions, Part 1: Filing Instructions, Section I. Who May Apply and
Filing Deadlines and Part 1: Filing Instructions, Section V. Completing the Form, Part C.

4.A. After leaving the country from which you are claiming asylum, did you, your spouse, or child(ren) included in the application, or your parents
(if applicable) who are now in the United States travel through or reside in any other country before entering the United States?
No

Yes

If you answered "Yes" to Item Number 4.A., provide the following: the name of every country you, your spouse, your child(ren), or parents
traveled through or resided in before entering the United States, the dates you, he or she traveled through or resided in those countries, the length
of stay, the person's status while there, and the reasons for leaving.

If you answered “Yes” to Item Number 4.A., indicate whether you, your spouse, your child(ren), or your parents ever applied for protection
from persecution or torture, including refugee status or asylum, while in any country that you, your spouse, your child(ren), or your parents
traveled through or resided in before entering the United States, and if not, why you, he, or she did not do so.
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Part C. Additional Information About Your Application (continued)
If you answered “Yes” to Item Number 4.A., indicate whether you, your spouse, your child(ren), or your parents applied to, were offered the
opportunity to apply to, or had the opportunity available to reside in any permanent legal immigration status or any non-permanent, indefinitely
renewable legal immigration status (including asylee, refugee, or similar status, but excluding status such as of a tourist), in any country through
which you, your spouse, your child(ren), or your parents traveled before entering the United States.
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4.B. Have you, your spouse, your child(ren), or other family members, such as your parents or siblings, ever applied for, received, or could have
applied for, but did not, any lawful status in any country other than the one from which you are now claiming asylum?
No

Yes

If you answered “Yes” to Item Number 4.B., explain the circumstances, outcome of the application, and whether or not the person is entitled to
return for lawful residence purposes.

5.

After you left the country where you were harmed or fear harm, did you return to that country?
No

Yes

If "Yes," describe in detail the circumstances of your visit(s) (for example, the date(s) of the trip(s), the purpose(s) of the trip(s), and the length
of time you remained in that country for the visit(s).)

6.

Are you filing this application more than 1 year after your last arrival in the United States?
No

Yes

If "Yes," explain why you did not file within the first year after you arrived. You must be prepared to explain at your interview or hearing why
you did not file your asylum application within the first year after you arrived. For guidance in answering this question, see Instructions, Part
1: Filing Instructions, Section V. "Completing the Form," Part C.

7.

Have you or any member of your family included in the application ever committed any crime and/or been arrested, charged, convicted, or
sentenced for any crime (including for an immigration law violation)?
No

Yes

If "Yes," for each instance, specify in your response: what occurred and the circumstances, dates, length of sentence received, location, the
duration of the detention or imprisonment, reason(s) for the detention or conviction, any formal charges that were lodged against you or your
relatives included in your application, and the reason(s) for release.
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Part C. Additional Information About Your Application (continued)
If you have been arrested in the United States, you must submit a certified copy of all arrest reports, court dispositions, sentencing documents,
and any other relevant documents.

8.

DRAFT
NOT FOR
PRODUCTION
12/07/2020

Have you, your spouse or your child(ren) ever ordered, incited, assisted or otherwise participated in causing harm or suffering to any person
because of his or her race, religion, nationality, membership in a particular social group or belief in a particular political opinion?
No

Yes

If "Yes," describe in detail each such incident and your own, your spouse's, or your child(ren)'s involvement.

9.

Have you or any member of your family included in the application EVER ordered, incited, called for, committed, assisted, helped with, or
otherwise participated in any of the following:
A. Acts involving torture or genocide?
No
Yes
B. Killing any person?
No

Yes

C. Intentionally and severely injuring any person?
No

Yes

D. Any kind of sexual contact or activity (by you, your family member, or another person) with any person who did not consent, was unable to
consent, or was being forced or threatened by you, your family member, or by someone else?
No

Yes

E. Limiting or denying any person's ability to exercise religious beliefs?
No

Yes

If you answered “Yes” to any part of Item Number 9., explain what occurred and describe the circumstances, including the dates and location
of the circumstances.

10. Have you or any member of your family included in the application EVER:
A. Served in, been a member of, assisted, or participated in any military unit, paramilitary unit, police unit, self-defense unit, vigilante unit,
rebel group, guerrilla group, militia, or insurgent organization, or any other armed group?
No

Yes

B. Worked, volunteered, or otherwise served in any prison, jail, prison camp, detention facility, labor camp, or any other situation that involved
detaining persons?
No

Yes

If you answered “Yes” to any part of Item Number 10., explain what occurred and describe the circumstances, including the dates and location
of the circumstances.
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Part C. Additional Information About Your Application (continued)
11. Have you or any member of your family included in the application EVER been a member of, assisted in, or participated in any group, unit, or
organization of any kind in which you, your family member, or other persons used any type of weapon against any person or threatened to do so?
No

Yes

If “Yes,” explain what occurred and describe the circumstances, including the dates and location of the circumstances.
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12. Have you or any member of your family included in the application EVER sold, provided, or transported weapons, or assisted any person in
selling, providing, or transporting weapons, which you or your family member knew or believed would be used against another person?
No

Yes

If “Yes,” explain what occurred and describe the circumstances, including the dates and location of the circumstances.

13. Have you or any member of your family included in the application EVER received any weapons training, paramilitary training, or other
military-type training?
No

Yes

If “Yes,” explain what occurred and describe the circumstances, including the dates and location of the circumstances.

14. Have you EVER recruited, enlisted, or conscripted any person under 15 years of age to serve in or help an armed force or group, or attempted or
worked with others to do so?
No

Yes

15. Have you EVER used any person under age 15 to take part in hostilities, for instance, participating in combat or providing services related to
combat (such as sabotage or serving as a courier) or providing support services (such as transporting supplies), or attempted or worked with
others to do so?
No
Yes
16. Has any member of your family included on this application EVER recruited, enlisted, or conscripted any person under 15 years of age to serve
in or help an armed force or group, or attempted or worked with others to do so?
No

Yes

17. Has any member of your family included on this application EVER used any person under age 15 to take part in hostilities, such as participating
in combat or providing services related to combat (such as sabotage or serving as a courier) or providing support services (such as transporting
supplies), or attempted or worked with others to do so?
No

Yes

If you answered “Yes” to Item Numbers 14., 15., 16., and/or 17., specify in your response: what occurred and the circumstances, dates,
locations, level of involvement, any leadership or other positions held, reason(s) for the involvement, and details about your involvement in any
group(s) and/or conflict(s) referenced above in Item Numbers 14., 15., 16., and/or 17.
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Part C. Additional Information About Your Application (continued)
The following questions focus on adverse discretionary factors related to asylum eligibility. You must answer Item Numbers 18.A. - 19.J. as it
relates to you and any member of your family included in the application. For guidance in answering these questions, see Instructions, Part 1: Filing
Instructions, Section V. Completing the Form, Part C. Additional Information about your Application.
18.A. Have you or any member of your family included in the application ever unlawfully entered or unlawfully attempted to enter into the United
States?
No

Yes
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If you answered “Yes” to Item Number 18.A., please specify in your response: what occurred, the circumstances, dates, and the reason(s) for
the circumstances.

18.B. Did you or any member of your family included in the application transit through any country before entering the United States?
No

Yes

If you answered “Yes” to Item Number 18.B., indicate whether you or any member of your family included in the application sought
protection from persecution or torture, including refugee status or asylum, in any country through which you, he, or she transited before
entering the United States, and if not, why you, he, or she did not do so. Please specify in your response: what occurred, the circumstances,
dates, and the reason(s) for the circumstances.

18.C. Have you or any member of your family included in the application used fraudulent documents to enter the United States?
No

Yes

If you answered “Yes” to Item Number 18.C., please specify in your response: what occurred, the circumstances, dates, and the reason(s) for
the circumstances.

If you answered “Yes” to Item Numbers 18.A., 18.B., and/or 18.C., do any of the corresponding exceptions or situations described in the
exceptions (for example, entry or attempted entry was made in immediate flight from persecution or satisfying the definition of victim of a
severe form of trafficking in persons) apply to you or any member of your family included in the application? If so, please specify in your
response: why you believe you or any member of your family included in the application meet one of the exceptions, what occurred, the
circumstances, dates, and the reason(s) for the circumstances.

19.A. Did you or any member of your family included in the application, immediately prior to arriving in the United States or en route to the United
States from your or their country of citizenship, nationality, or last lawful habitual residence, spend more than 14 days in any one country?
No

Yes

19.B. Did you or any member of your family included in the application transit through more than one country between your or their country of
citizenship, nationality, or last habitual residence and the United States?
No

Yes

19.C. Do you or any member of your family included in the application have a conviction or sentence that was reversed, vacated, expunged, or
modified?
No

Yes

19.D. Did you or any member of your family included in the application accrue more than one year of unlawful presence in the United States prior to
filing an asylum application?
No

Yes
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Part C. Additional Information About Your Application (continued)
19.E. At the time this application is filed, have you failed to timely file any required federal, state, or local income taxes, or timely file a request for
an extension of time to file?
No

Yes

19.F. At the time this application is filed, have you failed to satisfy any outstanding federal, state, or local income tax obligations?
No

Yes
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19.G. At the time this application is filed, do you have income that would result in tax liability that has not been reported to the Internal Revenue
Service?
No

Yes

19.H. Have you or any member of your family included in the application had two or more prior asylum applications denied for any reason?
No

Yes

19.I. Have you or any member of your family included in the application withdrawn a prior asylum application, been found to have abandoned a
prior asylum application, or failed to attend an interview regarding an asylum application?
No

Yes

19.J. Have you or any member of your family included in the application been subject to a final order of removal, deportation, or exclusion, and did
not file a motion to reopen to seek asylum?
No

Yes

If you answered “Yes” to any of the questions in Item Numbers 19.A. - 19.J., please specify in your response: what occurred, the circumstances,
dates, and reason(s) for the circumstances.

If you answered “Yes” to any of the questions in Item Numbers 19.A. - 19.J., do any of the corresponding exceptions or situations described in
the exceptions (for example, applying for protection from persecution or torture in another country or satisfying the definition of victim of a
severe form of trafficking in persons) apply to you or any member of your family included in the application? If so, please specify in your
response: why you believe you or any member of your family included in the application meet one of the exceptions, what occurred, the
circumstances, dates, and the reason(s) for the circumstances.

If you answered “Yes” to any of the questions in Item Numbers 19.A. - 19.J., if applicable, provide any information related to extraordinary
circumstances that would warrant a favorable decision, and explain any exceptional or extremely unusual hardship that would result from a
referral or denial of your asylum application.
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Part D. Applicant's Statement, Contact Information, Certification, and Signature
WARNING: Applicants who are in the United States unlawfully are subject to removal if their asylum or
withholding claims are not granted by an asylum officer or an immigration judge. Any information
provided in completing this application may be used as a basis for the institution of, or as evidence in,
removal proceedings even if the application is later withdrawn.

Staple your photograph here or
the photograph of the family
member to be included on the
extra copy of the application
submitted for that person.

If an asylum officer determines that you have knowingly made a frivolous application for asylum, that
determination may be used as a basis for the institution of, or as evidence in, removal proceedings. If an
immigration judge or the Board of Immigration Appeals determines that you have knowingly made a
frivolous application for asylum, you will be permanently ineligible for any benefits under the
Immigration and Nationality Act. You may not avoid a frivolous finding simply because someone advised
you to provide false information in your asylum application.
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If filing with USCIS, unexcused failure to appear for an appointment to provide biometrics (such as fingerprints) and your biographical
information within the time allowed or unexcused failure to appear for an asylum interview may result in an asylum officer dismissing your
asylum application or referring it to an immigration judge. Failure without good cause to provide DHS with biometrics or other
biographical information while in removal proceedings may result in your application being found abandoned by the immigration judge.
See sections 208(d)(5)(A) and 208(d)(6) of the INA and 8 CFR sections 208.10, 1208.10, 208.20, 1003.47(d) and 1208.20.
NOTE: Read the Penalty for Perjury section of the Form I-589 Instructions before completing this section. You must file Form I-589 while in the
United States.

Applicant's Statement

NOTE: Select the box for either Item A. or B. in Item Number 1. If applicable, select the box for Item Number 2.
1.

Applicant's Statement Regarding the Interpreter
A.

I can read and understand English, and I have read and understand every question and instruction on this application and my answer
to every question.

B.

The interpreter named in Part E. read to me every question and instruction on this application and my answer to every question in
, a language in which I am fluent, and I understood

everything.
2.

Applicant's Statement Regarding the Preparer

At my request, the preparer named in Part F.,

,

prepared this application for me based only upon information I provided or authorized.

Applicant's Contact Information
3.

Applicant's Daytime Telephone Number

5.

Applicant's Email Address (if any)

4.

Applicant's Mobile Telephone Number (if any)

Applicant's Certification
Copies of any documents I have submitted are exact photocopies of unaltered, original documents, and I understand that USCIS may require that I
submit original documents to USCIS at a later date. Furthermore, I authorize the release of any information from any and all of my records that
USCIS may need to determine my eligibility for the immigration benefit I seek.
I furthermore authorize release of information contained in this application, in supporting documents, and in my USCIS records, to other entities and
persons where necessary for the administration and enforcement of U.S. immigration laws.
I understand that USCIS will require me to appear for an appointment to take my biometrics (fingerprints, photograph, and/or signature) and, at that
time, I will be required to sign an oath reaffirming that:
1) I reviewed and provided or authorized all of the information in my application;
2) I understood all of the information contained in, and submitted with, my application; and
3) All of this information was complete, true, and correct at the time of filing.
Form I-589 (Rev. 08/25/20) Page 14
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Part D. Applicant's Statement, Contact Information, Certification, and Signature (continued)
I certify, under penalty of perjury, that I provided or authorized all of the information in my application, I understand all of the information contained
in, and submitted with, my application, and that all of this information is complete, true, and correct.

Applicant's Signature
6.

Applicant's Signature

Date of Signature (mm/dd/yyyy)
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NOTE TO ALL APPLICANTS: If you do not completely fill out this application or fail to submit required documents listed in the Instructions,
USCIS may deny your application.

Part E. Interpreter's Contact Information, Certification, and Signature
Provide the following information concerning the interpreter.

Interpreter's Full Name
1.

Interpreter's Family Name (Last Name)

2.

Interpreter's Business or Organization Name (if any)

Interpreter's Given Name (First Name)

Interpreter's Mailing Address
3.

Street Number and Name

Apt. Ste. Flr. Number

City or Town

State

Province

Postal Code

ZIP Code

Country

Interpreter's Contact Information
4.

Interpreter's Daytime Telephone Number

6.

Interpreter's Email Address (if any)

5.

Interpreter's Mobile Telephone Number (if any)

Interpreter's Certification
I certify, under penalty of perjury, that:
I am fluent in English and

, which is the same language specified in Part D.,

Item B. in Item Number 1., and I have read to this applicant in the identified language every question and instruction on this application and his or
her answer to every question. The applicant informed me that he or she understands every instruction, question, and answer on the application,
including the Applicant's Certification, and has verified the accuracy of every answer.

Interpreter's Signature
7.

Interpreter's Signature

Date of Signature (mm/dd/yyyy)
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Part F. Contact Information, Declaration, and Signature of the Person Preparing this Application, If
Other Than the Applicant
1.

Asylum applicants may be represented by counsel. Have you been provided with a list of persons who may be available to assist you, at little or
no cost, with your asylum claim?
No

Yes

Provide the following information about the preparer.
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Preparer's Full Name
2.

Preparer's Family Name (Last Name)

3.

Preparer's Business or Organization Name (if any)

Preparer's Given Name (First Name)

Preparer's Mailing Address
4.

Street Number and Name

Apt. Ste. Flr. Number

City or Town

State

Province

Postal Code

ZIP Code

Country

Preparer's Contact Information
5.

Preparer's Daytime Telephone Number

7.

Preparer's Email Address (if any)

6.

Preparer's Mobile Telephone Number (if any)

Preparer's Statement
8.

A.

I am not an attorney or accredited representative but have prepared this application on behalf of the applicant and with the applicant's
consent.

B.

I am an attorney or accredited representative and my representation of the applicant in this case
extends

does not extend beyond the preparation of this application.

NOTE: If you are an attorney or accredited representative, you may need to submit a completed Form G-28, Notice of Entry of
Appearance as Attorney or Accredited Representative, with this application.

Preparer's Certification
By my signature, I certify, under penalty of perjury, that I prepared this application at the request of the applicant. The applicant then reviewed this
completed application and informed me that he or she understands all of the information contained in, and submitted with, his or her application,
including the Applicant's Certification, and that all of this information is complete, true, and correct. I completed this application based only on
information that the applicant provided to me or authorized me to obtain or use.
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Part F. Contact Information, Declaration, and Signature of the Person Preparing this Application, If
Other Than the Applicant (continued)
Preparer's Signature
9.

Preparer's Signature

Date of Signature (mm/dd/yyyy)
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Part G. To Be Completed at Asylum Interview, if Applicable

NOTE: You will be asked to complete this part when you appear for examination before an asylum officer of the Department of Homeland Security,
U.S. Citizenship and Immigration Services (USCIS).
I swear (affirm) and certify, under penalty of perjury under the laws of the United States of America, that I know the contents of this Application for
Asylum and for Withholding of Removal, subscribed by me, including correction(s) numbered
to
and that they are complete, true, and
correct. All documentary and other evidence I have submitted is complete, true, and correct.
I am aware that if an asylum officer determines that I knowingly made a frivolous application for asylum, such determination may be used as a basis
for the institution of, or as evidence in, removal proceedings. Furthermore, I am aware that if an immigration judge or the Board of Immigration
Appeals determines that I have knowingly made a frivolous application for asylum, I will be permanently ineligible for any benefits under the
Immigration and Nationality Act, and that I may not avoid a frivolous finding simply because someone advised me to provide false information in
my asylum application.
Signed and sworn to before me by the above named applicant on:

Signature of Applicant

Write Your Name in Your Native Alphabet

Date (mm/dd/yyyy)

Signature of Asylum Officer

Part H. To Be Completed at Removal Hearing, if Applicable

NOTE: You will be asked to complete this Part when you appear before an immigration judge of the U.S. Department of Justice, Executive Office
for Immigration Review (EOIR), for a hearing
I swear (affirm) and certify, under penalty of perjury under the laws of the United States of America, that I know the contents of this Application for
Asylum and for Withholding of Removal, subscribed by me, including correction(s) numbered
to
, and that they are complete, true,
and correct. All documentary and other evidence I have submitted is complete, true, and correct.
Furthermore, I am aware that if an immigration judge or the Board of Immigration Appeals determines that I have knowingly made a frivolous
application for asylum, I will be permanently ineligible for any benefits under the Immigration and Nationality Act, and that I may not avoid a
frivolous finding simply because someone advised me to provide false information in my asylum application.
Signed and sworn to before me by the above named applicant on:

Signature of Applicant

Write Your Name in Your Native Alphabet

Date (mm/dd/yyyy)

Signature of Immigration Judge
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Supplement A, Form I-589
A-Number (If available)

Date

Applicant's Name

Applicant's Signature
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List All of Your Children, Regardless of Age or Marital Status

(NOTE: Use this form and attach additional pages and documentation as needed, if you have more than four children)
1. Alien Registration Number (A-Number) 2. Passport/ID Card Number 3. Marital Status (Married, Single,
(if any)
(if any)
Divorced, Widowed)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

6. First Name

7. Middle Name

8. Date of Birth (mm/dd/yyyy)

9. City and Country of Birth

10. Nationality (Citizenship)

11. Race, Ethnic, or Tribal Group

12. Gender

Male

13. Is this child in the U.S. ?

Yes (Complete Blocks 14 to 21.)

15. Date of last entry into the
U.S. (mm/dd/yyyy)

14. Place of last entry into the U.S.

18. What is your child's current status?

Female

No (Specify location):

17. Status when last admitted
(Visa type, if any)

16. I-94 Number (If any)

19. What is the expiration date of his/her
authorized stay, if any? (mm/dd/yyyy)

20. Is your child in Immigration Court proceedings?
Yes

No

21. If in the U.S., is this child to be included in this application? (Check the appropriate box.)

Yes (Attach one photograph of your child in the upper right corner of Page 14 on the extra copy of the application submitted for this person.)
No

1. Alien Registration Number (A-Number) 2. Passport/ID Card Number 3. Marital Status (Married, Single,
(if any)
(if any)
Divorced, Widowed)

4. U.S. Social Security Number
(if any)

5. Complete Last Name

6. First Name

7. Middle Name

8. Date of Birth (mm/dd/yyyy)

9. City and Country of Birth

10. Nationality (Citizenship)

11. Race, Ethnic, or Tribal Group

12. Gender

Male
13. Is this child in the U.S. ?

Yes (Complete Blocks 14 to 21.)

14. Place of last entry into the U.S.

18. What is your child's current status?

15. Date of last entry into the
U.S. (mm/dd/yyyy)

Female

No (Specify location):
17. Status when last admitted
(Visa type, if any)

16. I-94 Number (If any)

19. What is the expiration date of his/her
authorized stay, if any? (mm/dd/yyyy)

20. Is your child in Immigration Court proceedings?
Yes

No

21. If in the U.S., is this child to be included in this application? (Check the appropriate box.)
Yes (Attach one photograph of your child in the upper right corner of Page 14 on the extra copy of the application submitted for this person.)
No
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Supplement B, Form I-589
Additional Information About Your Claim to Asylum
A-Number (if available)

Date

Applicant's Name

Applicant's Signature
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NOTE: Use this as a continuation page for any additional information requested. Copy and complete as needed.
Part
Question

Form I-589 Supplement B (Rev. 08/25/20)
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EXHIBIT 13
DECLARATION OF NAOMI A. IGRA
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July 13, 2020


Lauren Alder Reid, Assistant Director
Office of Policy, Executive Office for Immigration Review
5107 Leesburg Pike, Suite 1800
Falls Church, VA 22041
Maureen Dunn, Chief, Division of Humanitarian Affairs
Office of Policy and Strategy
U.S. Citizenship and Immigration Services
20 Massachusetts Ave. NW
Washington, DC 20529
Re:

Comments in Opposition to Proposed Rulemaking: 85 FR 36264
RIN 1125-AA94; 1615-AC42
EOIR Docket No. 18-0002; A.G. Order No. 4714-2020

Dear Ms. Alder Reid and Ms. Dunn,
The Round Table of Former Immigration Judges is composed of 46 former Immigration Judges
and Appellate Immigration Judges of the Board of Immigration Appeals. We were appointed by
and served under both Republican and Democratic administrations. We have centuries of combined experience adjudicating asylum applications and appeals. Our members include nationally-respected experts on asylum law; many regularly lecture at law schools and conferences and
author articles on the topic.
Our members issued decisions encompassing wide-ranging interpretations of our asylum laws
during our service on the bench. Whether or not we ultimately reached the correct result, those
decisions were always exercised according to our “own understanding and conscience,”1 and not
in acquiescence to the political agenda of the party or administration under which we served.
We as judges understood that whether or not we agreed with the intent of Congress, we were still
bound to follow it. The same is true of the Attorney General, Secretary of Homeland Security,
and for that matter, the President.
//
//
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INTRODUCTION
In their introduction, the proposed regulations misstate the Congressional intent behind our asylum laws.2 Since 1980, our nation’s asylum laws are neither an expression of foreign policy nor
an assertion of the right to protect resources or citizens. It is for this reason that the notice of
proposed rulemaking must cite a case from 1972 that did not address asylum at all in order to
find support for its claim.
The intent of Congress in enacting the 1980 Refugee Act was to bring our country’s asylum laws
into accordance with our international treaty obligations, specifically by eliminating the abovestated biases from such determinations. For the past 40 years, our laws require us to grant asylum to all who qualify regardless of foreign policy or other concerns. Furthermore, the international treaties were intentionally left broad enough in their language to allow adjudicators flexibility to provide protection in response to whatever types of harm creative persecutors might devise. In choosing to adopt the precise language of those treaties, Congress adopted the same
flexibility. See e.g. Murray v. The Schooner Charming Betsy, 6 U.S. 64 (1804), pursuant to
which national statutes should be interpreted in such a way as to not conflict with international
laws.
The proposed rules are impermissibly arbitrary and capricious. They attempt to overcome, as
opposed to interpret, the clear meaning of our asylum statutes. Rather than interpret the views of
Congress, the proposed rules seek to replace them in furtherance of the strongly anti-immigrant
views of the administration they serve.3 And that they seek to do so in an election year, for political gain, is clear.
In attempting to stifle clear Congressional intent in service of its own political motives, the administration has proposed rules that are ultra vires to the statute.
THE USE OF BRAND X TO SIDESTEP DECADES OF FEDERAL CASELAW
The proposed regulations acknowledge outright in Footnote One,4 the proponents’ intention to
rely upon these new regulations to overrule many outstanding asylum-related decisions of the
federal circuit courts of appeal. Looking to the Supreme Court’s decision in Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs. (“Brand X”), 545 U.S. 967, 982 (2005), the proponents
assert: “the Departments note that portions of this rule, in accordance with well-established administrative law principles, would supersede certain [existing] interpretations of the immigration
laws by federal courts of appeals.”5 This statement ignores the actual requirements that have
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been articulated in the Supreme Court’s decision in Kisor v. Wilkie, 139 S. Ct. 2400 (2019), discussed infra, which follows the recent trend towards limiting deference to an agency’s interpretation of its own rules.
In Brand X, the Supreme Court held that “[a] court’s prior judicial construction of a statute
trumps an agency construction otherwise entitled to Chevron deference only if the prior court decision holds that its construction follows from the unambiguous terms of the statute and thus
leaves no room for agency discretion.” Brand X, 545 U.S. at 982 (internal quotations omitted)
(emphasis added).6 See also Holder v. Martinez-Gutierrez, 132 S. Ct. 2011 (2012). See also
Matter of M-H-, 26 I. & N. Dec. 46 (BIA 2012). What this means in practice, is that where statutory or regulatory terms being construed are genuinely ambiguous and the agency has not ruled
on the particular issue, the existing law of the circuit court which has addressed the issue in question governs only until the agency has issued a dispositive interpretation concerning the meaning
of a genuinely ambiguous statute or regulation.
Brand X, for its part, relies upon the analysis set forth in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), which holds that ambiguities in statutes
within an agency's jurisdiction to administer are delegations of authority to fill the statutory gap
and involve difficult policy choices that agencies are better equipped to make than courts. 467 U.
S., at 865-866. Accordingly, Chevron deference requires a federal court to accept the agency's
reasonable construction of an ambiguous statute. Id. at 843-844, and n. 11. The question of genuinely ambiguous language versus plain language thus is a critical distinction.
The Departments’ reliance on Brand X, however, to entirely eviscerate federal court caselaw is
misplaced and contrary to controlling law. First, the proponents have failed to demonstrate that
each and every instance of the statutory language found in the decades of federal court case law
that they seek to overwrite is “genuinely ambiguous.” See Kisor v. Wilkie, 139 S. Ct. 2400
(2019)(ruling that deference under Auer v. Robbins, 519 U.S. 452 (1997) (Auer deference) to
agency regulations should not be afforded automatically). Kisor v. Wilkie, the product of an increasing judicial preference not to give deference to agency interpretations that can be easily
construed by courts, limits the propriety of affording deference unless (1) a regulation is genuinely ambiguous, requiring a court to employ all the tools of construction, (2) the agency’s reading is reasonable as to text, structure, and history, (3) the interpretation must be the agency’s official, authoritative position, (4) the regulation must implicate the agency’s expertise, (5) the regulation must reflect the agency’s fair and considered judgment.
Second, the departments’ authority is not to rewrite the statute that Congress has written, but to
faithfully interpret it. Rulemaking is not an opportunity for an agency to engage in an unauthorized writing exercise that duplicates the legislative role assigned to Congress.
The proponents have failed to demonstrate that the rules they wish to promulgate to supplant
years of established asylum regulation address genuine ambiguities that cannot be filled by a
court using tools of construction, that these proposed rules are reasonable, that the proposed rules
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reflect agency expertise, that the drastic degree of change proposed is warranted, or that they reflects the agency’s fair and considered judgment. Cf. Kisor v. WIlkie, supra. The Departments
cannot satisfy the requirements recently imposed by the Supreme Court for limiting Auer deference to genuinely ambiguous agency regulations, or any of the other factors that warrant deference to agency interpretation. Cf. Kisor v. Wilkie, supra.7 In publishing these proposed regulations, and asserting without specifically identifying either the provisions that they are intended to
interpret, or the existing federal decisions that they are intended to supersede, the Departments
improperly seek to re-write asylum law rather than interpret the statute.
AMENDMENTS TO THE CREDIBLE FEAR AND REASONABLE FEAR INTERVIEW
PROCESS
Expedited removal was first proposed in 1992 in response to an increasing number of noncitizens
arriving at U.S. airports without proper entry documents.8 The proposal gained momentum following a March 14, 1993 60 Minutes report titled “How Did He Get Here?” focusing on asylum
claimants gaining admission at New York’s JFK International Airport.
In its early years, expedited removal involved a very small percentage of asylum seekers. In Fiscal Year 2001, 215,398 arriving noncitizens were designated for expedited removal. Only 5.7
percent were referred to USCIS for a credible fear determination. That number dropped to 3 percent in FY 2003.9 Over the four and a half year period from April 1, 1997 through September
30, 2001, a total of 34,736 noncitizens subject to expedited removal claimed to have a credible
fear of persecution, an average of less than 8,000 such claims per year.
By comparison, CBP reported 92,959 credible fear claims in FY 2018 alone.10 Obviously, the
present administration realizes that raising the credible fear standard would have a significant
impact on overall immigration based on the present numbers, something that would not have
been true in years past. Acting USCIS Director Ken Cuccinelli said as much in his June 2019
email to USCIS Asylum Officers, stating that asylum officers must apply a higher legal standard
in credible fear determinations so that USCIS can do its “part to stem the crisis and better secure
the homeland.”11
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As former judges who carefully applied such standards on a daily basis at the trial and appellate
levels, we attest that there is no sliding scale for legal standards based on the volume of cases. It
goes without saying that the need for USCIS to do its part to stem the crisis and better secure the
country has no bearing on the proper legal standard for determining credible fear. The determination as to whether there is a significant possibility that an applicant could establish eligibility
for asylum is the same whether one person or one million people per year are making such
claims. To suggest that the standard should be raised in response to the number of applicants to
“better secure the homeland” contradicts the clear meaning of the statute, and is thus ultra vires.
It would constitute the equivalent of lowering the “beyond a reasonable doubt” standard required
for criminal convictions in response to rising crime rates.
Nevertheless, the proposed rules seek to (1) create a higher evidentiary standard for arriving refugees to establish credible fear and avoid expedited removal; and (2) for some reason, create a
new, more narrow scope of proceedings for those who do satisfy the new standard, under which
the asylum applicants’ rights and eligibility for alternate forms of relief would be limited.
The proposed rules would deprive those establishing a credible fear from being placed into full
removal proceedings under section 240 of the Act. The proposal attempts to justify this by arguing that section 235(b)(1)(B)(ii) of the Act does not specifically require a hearing under section
240 of the Act, citing the observation of INS in 1997 that “the statute was silent as to procedures
for those who demonstrated such a fear.” The drafters therefore wish to place asylum-seekers
who establish a credible fear into “asylum only” proceedings, of the type used for entrants under
the Visa Waiver Program (“VWP”).
However, the proposal overlooks critical facts. The Immigration and Nationality Act would not
need to designate the type of removal proceeding because under the Act, there are only removal
proceedings under section 240. “Asylum only” proceedings do not exist by statute, and are not
mentioned anywhere in the Act. Such proceedings were created out of necessity due to the fact
that those who enter under the VWP surrender their rights to removal proceedings by statute under section 217(b) of the Act, with the exception of claims for asylum and withholding of removal. As VWP entrants are entitled to review of their asylum claims before an immigration
judge, but cannot by statute be placed in section 240 removal proceedings, there was no choice
but to create something known as an “asylum only” proceeding.
As no such statutory prohibition exists on placing arriving asylum seekers into full section 240
proceedings, Congress had no need to specifically designate what is clear and obvious. The regulatory proposal is therefore contrary to Congressional intent. Had Congress intended to create
an entirely new type of proceeding for those who established a credible fear of persecution, it
would have explicitly said so.
The proposed rules reference DHS’s ability to exercise “prosecutorial discretion” in removal proceedings as justification for the change. However, prosecutorial discretion does not include the
inherent power to create entirely new types of proceedings, but rather, is limited to decisions involving whether or not to pursue charges. To again draw an analogy to criminal law, the fact
that a criminal prosecutor may exercise prosecutorial discretion doesn’t allow the prosecutor to
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choose to prosecute, but only in a new, streamlined “murder only” trial of the U.S. Attorney’s
own invention, designed to create a greater likelihood of conviction.
The proposed regulations also argue that DHS has already determined removability for all those
placed into expedited removal, and thus seems to believe that revisiting the issue before an Immigration Judge would be inefficient and redundant.
For all practical purposes, DHS has concluded that everyone placed into removal proceedings is
removable; otherwise, it would not have issued a Notice to Appear and initiated removal proceedings. It bears noting that in the expedited removal context, these decisions are made by CBP
officers who are not lawyers, and certainly aren’t judges. There is obviously a risk of error or
abuse in allowing an enforcement officer to also act as prosecutor and judge, and then not have
the decision subject to appellate review.
Congress only authorized such procedure because it was deemed necessary to its goal of immediately removing noncitizens upon arrival, by foregoing the lengthier process of placing them into
removal proceedings. In other words, Congress was willing to sacrifice quality in return for
speed and deterrence for a specific category of noncitizens. It should be emphasized that in making such determination, the class of noncitizens involved was limited to those arriving at ports of
entry, and did not include anyone located anywhere within the U.S. who could not demonstrate
that they had been in the U.S. for a minimum of two years.
Once the noncitizen is already in immigration court proceedings, the purpose of allowing a nonattorney CBP officer’s removal order to stand makes no sense. Someone who has cleared the
hurdle of establishing a credible fear of persecution is not who Congress intended to deter, and is
not who Congress was willing to risk wrongfully deporting.
Furthermore, based on our extensive knowledge and experience with immigration court proceedings, there is little efficiency in foregoing removability determinations in removal proceedings.
In the overwhelming majority of cases, the pleadings required to establish removability take 30
seconds. That is all the time that relying on the removal determination of the CBP officer will
save in close to all such cases. It is inconceivable that Congress would have chosen to sacrifice
so much in terms of competency and accuracy to save 30 seconds.
The proposal makes no mention at all of the rare case in which there might be an issue regarding
admissibility or removability which the non-attorney CBP officer got wrong. Once the asylumseeker is in proceedings before a judge, with an actual attorney representing DHS, it makes absolute sense to have the determination made by a judge, with input from lawyers.
The proposal additionally seeks to limit asylum seekers from pursuing other forms of relief from
removal in immigration court proceedings. We ask the question: Why?
We can attest from our extensive experience on the bench that the availability of a wide range of
reliefs is a great aid to administrative efficiency. Hearings involving asylum, withholding of removal, or CAT applications are laborious, involving an extreme level of fact-finding, and the application and interpretation of increasingly complicated laws that are constantly evolving (as
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these 161 pages of proposed regulations both acknowledge and demonstrate). Hearings generally take hours, and sometimes days, to complete, and usually involve at least one level of appeal. The proposed changes involving the meaning of key issues such as persecution, political
opinion, particular social group, and the standards for exercising discretion will complicate those
determinations even more, resulting in an increase in continuances for preparation and lengthier
hearings. More evidence, expert testimony, and briefing involving legal theories will be necessary. Immigration Judges will have to issue more written decisions to address all of the new and
complex issues created by the new rules. Hearing such cases in “asylum only” proceedings provides no shortcuts as to any of the above.
But should a respondent in full removal proceedings become eligible for a simpler form of relief,
courts may forego the above. Some non-asylum forms of relief can be disposed of in hearings in
a matter of minutes, and result in decisions more likely to be accepted by DHS as final, saving
further time and resources by foregoing the need for appeal to the BIA and the circuit courts. It
is clear that the motive behind this is purely punitive (which obviously has no place in the regulatory process).
The proposed regulations also seek to require applicants for withholding of removal to prove a
“reasonable fear” of persecution, a higher evidentiary standard than the “credible fear” required
for asylum. It is assumed that this proposal is meant to apply to those deemed ineligible for asylum, and who are thus applying only for withholding relief. It is imagined that the drafters assume that a significant number of refugees might fall into this category due to the administration’s unsuccessful attempts to impose regulatory bans on asylum against those not entering at
ports of entry and those arriving at the southern border who did not apply for asylum, and have
such applications rejected, in third countries through which they were forced to travel en route to
the U.S. The “third country” asylum ban regulations were vacated by a U.S. District Court on
June 30, 2020.12 And on July 6, 2020, the U.S. Court of Appeals for the Ninth Circuit upheld an
earlier injunction against the same rule.13
Another rule the administration issued attempting to ban those entering the U.S. without inspection from asylum has been blocked by two separate district courts.14 It is thus not clear who the
drafters envision as falling into the category of being only eligible for withholding of removal or
CAT.
Regardless, the rule is wrong. Having heard many, many such claims in court over many, many
years, we can attest that claims for asylum, withholding, and CAT protection often develop
slowly, and usually require the assistance of competent counsel.15 Whether the relief involved is




%4-7%0 5)%11-+5%276>-+,763%0-7-3295814%@      !F?6 


%67 %<%2'78%5<39)2%279 %55%@   E9:C !F=J


%67 %<%2'78%5<329)2%2795814%@     %   95814%@       
 

&?6DEF5J4@?4=F565E92E?@?4:E:K6?D2C6FAE@6:89EE:>6D>@C6=:<6=JE@@3E2:?C6=:67H96?C6AC6D6?E653J4@F?
D6=:?C6>@G2=AC@4665:?8D 28=J)9276C %7-32%078(<3* '')66733826)0 + '2 # (6G 2E 
>@?82DJ=F>D66<6CD2AA=:42?EDC6AC6D6?E653J=682=4@F?D6=H6C68C2?E652DJ=F>2E2C2E6 277:C>2E:G62?5
5676?D:G6E:>6D9:896CE92?F?C6AC6D6?E652AA=:42?ED + ) @GQE44@F?E23:=:EJ&77 &  DJ=F>
,2C:2E:@?I:DED:?&FE4@>6D@7AA=:42E:@?D4C@DD >>:8C2E:@?@FCED2?5!F586D2E %@G   

 

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 487 of 965

asylum, withholding of removal, or CAT protection, our domestic law and international treaty
obligations forbid the return of someone to suffer persecution on account of a statutorily-protected ground, or to suffer torture for any reason. A newly arrived refugee must overcome numerous obstacles to establishing the claim for relief. The refugee might be traumatized; often
has not had the chance to consult an attorney, and lacks a sufficient knowledge of asylum and
CAT law. A newly-arrived and detained refugee is not in a good position to gather evidence,
present witnesses, or research the applicable case law. Furthermore, the applicable case law is in
a state of extreme flux (a factor that would only be exacerbated by the proposed regulations).
Many of us can attest to claims that we granted on the bench that did not seem likely at the outset
to qualify for relief. We can attest to cases becoming grantable well into the merits hearing.
And Article III courts are presently issuing precedent decisions changing the applicable standards on a regular basis. Given the life or death nature of asylum, withholding, and CAT claims,
and the recognition of such risk by Congress in creating the lower credible fear standard as a
safeguard against removing one who might ultimately prove eligible for relief, the proposed raising of the applicable standard can only be described as cruelly irresponsible.
Regarding the proposal to consider applicable case law precedent in making credible fear determinations, it should be noted that those found to have a credible fear may have their ultimate immigration court proceedings held in an indeterminate jurisdiction. For example, an asylum applicant apprehended in Brownsville, Texas may have their asylum claim heard in an immigration
court located within the jurisdiction of another circuit. Asylum Officers and Immigration Judges
should therefore consider whether the asylum-seeker has established a credible fear under the
case law of any U.S. jurisdiction. For example, the U.S. Court of Appeals for the Sixth Circuit
has recently found the Attorney General’s decision in Matter of A-B- to have been abrogated, and
held out the possibility that therefore, the BIA’s holding in Matter of A-R-C-G- might continue to
be binding precedent. Juan Antonio v. Barr, No. 18-3500, ___ F.3d ___ (6th Cir. May 19, 2020).
The First Circuit, in De Pena Paniagua v. Barr, No. 18-2100, ___ F. 3d ___ (1st Cir. April 24,
2020) held that Matter of A-B- did not categorically preclude the granting of domestic violence
based asylum claims; further held that particular social groups may be properly defined by the
feared harm without being deemed impermissibly circular; and further suggested the likelihood
that gender per se may constitute a cognizable particular social group for asylum purposes. And
all circuits that have ruled on the issue have found family to constitute a particular social group
for asylum purposes. Regardless of the location of the credible fear determination, all such case
law should be considered in determining the ultimate possibility of succeeding on the claim. For
all the above mentioned reasons, we strongly oppose the amendments to the credible and reasonable fear processes.
AMENDMENTS TO THE CONFIDENTIALITY PROVISIONS FOR ASYLUM
The regulations at 8 CFR §§ 208.6 and 1208.6 protect the confidentiality of asylum applications
as well as information disclosed in credible and reasonable fear proceedings. These regulations
are vital to the protection of asylum seekers, as they may face additional harm if such information is disclosed. Moreover, the confidential process is central to many applicants’ ability to
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trust the United States asylum system such that they are able and willing to disclose highly sensitive and traumatic information. Many asylum seekers are afraid to disclose the intimate details
of the persecution they suffered, as they worry about the information being disclosed to their
government and other third parties.
While the proposed amendment suggests the information disclosure will remain limited, the proposed language is expansive and highly concerning.16 The Departments propose to amend and
limit confidentiality protections in “situations in which there is suspected fraud or improper duplication of applications or claims.”17 The Departments further justify the removal of confidentiality protections suggesting that such protections may shield investigations of fraud and other
criminal behavior.18 In addition, the Departments seek to disclose information about an individual’s asylum claim in the context of federal litigation unrelated to the asylum application, where
litigation is public record and can be accessed by anyone.19 However, the actual proposed language, if finalized, will give the United States Government broad authority to disclose and share
information from an asylum applicant’s file:
to the extent not already specifically permitted, and without the necessity of seeking the
exercise of the Attorney General's or Secretary's discretion under paragraphs 208.6(a) and
1208.6(a), respectively, the Government may discloseall relevant and applicable information in or pertaining to the application for asylum, statutory withholding of removal,
and protection under the CAT regulations as part of a federal or state investigation, proceeding, or prosecution; as a defense to any legal action relating to the alien's immigration or custody status; an adjudication of the application itself or an adjudication of
any other application or proceeding arising under the immigration laws; pursuant to
any state or federal mandatory reporting requirement; and to deter, prevent, or ameliorate
the effects of child abuse.20
The proposed rule would allow United States Government officials to disclose any piece of information in an applicant’s file in a broad range of proceedings, including in other asylum applicants’ cases, without seeking permission from anyone. In practice, this means that a DHS trial
attorney would be permitted to file information from one asylum applicant’s file in another applicant’s case without seeking permission from the applicant. This also means that the information
from one applicant’s case would be accessible to another applicant, potentially putting asylum
applicants in harm’s way within the United States. This defeats the purpose of asylum, which is
meant to protect those fleeing harm. Moreover, this is only one example of the way this rule
could be implemented to disclose highly sensitive information under the guise of fighting fraud
and criminal activity. In addition, the rule would allow the government to file information about
an individual’s asylum application in public proceedings in federal court, where evidence is accessible to anyone. This information could be easily accessed by individuals in the country of
persecution.
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As former Immigration Judges and Board of Immigration Appeals Members, we assured asylum
applicants that their testimony in court was confidential, which encouraged applicants to disclose
the most intimate and traumatic details of their lives, as they understood the information would
not be shared with those whose could do them additional harm. If Immigration Judges are unable to provide such assurances to the applicants appearing before them, applicants will be less
likely to disclose the details required for a grant of protection. In addition, by giving Immigration Judges the authority to receive information in this way, the Departments are allowing and
encouraging Immigration Judges to further harm the most vulnerable individuals who are appearing before them. This provision is extremely concerning to us and we strongly object to its implementation.
AMENDMENTS ALLOWING PRETERMISSION OF LEGALLY INSUFFICIENT APPLICATIONS
The proposed rule, for the first time, would allow Immigration Judges to pretermit and deny applications for asylum, withholding of removal, and protection under the Convention Against Torture (CAT) without holding a hearing.21 A decision to pretermit would be based on the Form I589 and any supporting evidence, if an Immigration judge found the applicant did not establish a
prima facie claim to relief.22 While this rule would streamline the asylum process and allow the
Immigration Courts to rapidly reduce the backlog, the rule flies in the face of due process and
contrary to the purpose of asylum. It is particularly problematic for pro se and non-English
speaking asylum seekers.
This proposed rule, in conjunction with the Immigration Court Performance Metrics, creates an
incentive for Immigration Judges to pretermit asylum applications in order to meet case completion requirements and hear cases more quickly, without regard for the purpose of asylum, which
is to protect the most vulnerable people in the world.23 The proposed rule also ignores the realities of the Immigration Court and asylum systems, where asylum applicants have the “privilege
of being represented, at no expense to the Government…”24 In practice, this means that many
indigent asylum seekers, including those who are detained and speak no English, must navigate
the immigration court and asylum system with no assistance. Such individuals, many of whom
are legitimate refugees, will never have their day in court under the proposed rule.
As former Immigration Judges and Board of Immigration Appeals Members, we understand the
reality of the asylum process in Immigration Court. Countless times, we heard meritorious cases
that, on their face originally, appeared to be lacking. In many cases, it was not until testimony
was taken in open court and further inquiries made into the facts of the case that it became clear
that the applicant qualified for asylum. By allowing and even encouraging Immigration Judges
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to pretermit asylum applications, legitimate refugees will be returned to harm without any due
process. We strongly oppose this amendment.
AMENDMENTS TO THE DEFINITION OF PERSECUTION
The most fundamental aspect underlying the UN Convention And Protocol Regarding The Status
Of Refugees is the concept of surrogate protection. That is, by signing the Convention/Protocol,
the United States agreed to provide protection for those individuals meeting the terms of the refugee definition.25 By enacting domestic asylum laws we have accepted the obligation of protecting individuals who have suffered past persecution or have well-founded fears of future persecution when their home countries cannot or will not protect them.
United States asylum law, as enacted by Congress, includes detailed statutory provisions concerning the reasons for persecution, the characteristics that may trigger persecution, the degree
or type of harm faced, and the severity of persecution that is risked together with extensive eligibility and procedural provisions. Regulations are intended only to fill any gap left by Congress
when the language used by Congress is ambiguous or silent with respect to an element of the refugee definition.
Nevertheless, the proposed rule essentially seeks to “overrule” the statute, as well as the case
law, which has developed over the past 40 years with a dramatically restrictive regulation that,
inter alia, drastically limits the types of harm that can “rise to the level of ” or qualify as “persecution.” The proposed rule narrowly redefines persecution and impermissibly alters
the accepted statutory interpretation used to determine eligibility and afford protection.26
The proposed change excludes degrees of harm, and types of mistreatment.
In particular, under the proposed rule, acceptable evidence of persecution does not include:
 every instance of harm that arises generally out of civil, criminal, or military strife
in a country;
 any and all treatment that the United States regards as unfair, offensive, unjust, or
even unlawful or unconstitutional;
 intermittent harassment, including brief detentions;
 repeated threats with no actions taken to carry out the threats;
 non-severe economic harm or property damage; or
 government laws or policies that are infrequently enforced, unless there is credible evidence that those laws or policies have been or would be applied to an applicant personally.27
The proposed rule emphasizes that the harm must be “extreme” and that threats must be “exigent.”28 Defining persecution in this way, by excluding less serious forms of abuse, necessarily
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limits the facts, circumstances, and combinations thereof, that may be deemed sufficient to qualify for asylum in a given case.
For example, the proposed regulations fail to consider or take into account the factor of age of
the asylum applicant. This is blatant disregard of the US Department of Justice Guidelines for
Assessing Children’s Asylum Claims which states that “the harm that a child fears or has suffered may be relatively less than that of an adult and still qualify as persecution.”29 The Guidelines state, “in addition to the many forms of persecution an adult may suffer, children may be
particularly vulnerable” to a number of other forms of persecution, including “the deprivation of
food and medical treatment.”30
Furthermore, the proposed rule explicitly directs adjudicators to not consider laws on the books
that are “unenforced or infrequently enforced” unless applicants can demonstrate the laws will
specifically be enforced against them.31 This encourages overlooking the impact of LGBTQ persecution that could result from reporting a hate crime to the police where in a country in which
LGBTQ activity is prohibited. Likewise, a woman who suffered sexual assault may not have reported it because she knows that laws against rape are not adequately enforced and she may fear
retribution from her persecutor(s).
The proposed rule also does not require adjudicators to analyze harm cumulatively. Thus, adjudicators would likely deny claims by asylum seekers who have been repeatedly detained for their
political or religious views if those detentions are considered “brief.” The Board of Immigration
Appeals, along with the Circuit Courts, have long held that even if individual acts of harm might
not rise to the level of persecution, adjudicators must consider them in the aggregate.32 This unquestionably compromises the ability of those who face multiple less serious harms that are brief
in duration to obtain protection, notwithstanding the fact that cumulatively, they amount to severe persecution warranting protection.
Until these regulations were proposed, persecution has always been a flexible statutory concept
that includes a subjective and circumstantial element. See Matter of Acosta which defines persecution as “a threat to the life or freedom of, or the infliction of suffering or harm upon, those who
differ in a way regarded as offensive.” 19 I&N Dec. at 222. This definition has been further refined by case law and requires a fact-specific inquiry. Shockingly, the approach of the proposed
regulation seeks to obviate one of the most universal precepts in asylum adjudication, which is
that eligibility for protection is to be demonstrated through a case by case evaluation.33 We
therefore strongly oppose the proposed amendments to the definition of persecution.
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AMENDMENTS TO THE DEFINITION OF PARTICULAR SOCIAL GROUP
As former Immigration Judges and Board Members, we are acutely aware of the complexity of
analyzing asylum claims involving membership in a particular social group. The inclusion of
membership in a particular social group in the statute was meant to allow for flexibility in the
refugee definition, and to ensure that the United States offers broad protection in accordance
with our treaty obligations. These types of claims are among the most complicated faced by an
adjudicator and cannot be made simpler at the expense of eviscerating the Immigration and Nationality Act, years of carefully developed case law, and the due process rights of asylum applicants. At their core, the proposed regulatory changes seek to exclude the most vulnerable applicants, long protected by our asylum laws.
Based on our collective experience, many of the social groups slated for dismissal in the proposed social group regulations encompass a wide cross-section of potentially successful asylum
claims. Few commenters to this proposed regulation could state this with more certainty than the
undersigned. Collectively, we have adjudicated tens of thousands of asylum cases over many
decades throughout this nation, in both our home courts and while on detail in other jurisdictions.
Some of us have served as Board members, reviewing the social group analysis of the Immigration Judge. Included on the list of generally excluded social groups are “presence in a country
with generalized violence or a high crime rate,” “interpersonal disputes of which government authorities were unaware or uninvolved,” and “the attempted recruitment of the applicant by criminal, terrorist, or persecutory groups.”34 The broad wording of these groups is extremely concerning, and encompasses many thousands of credible asylum cases granted by this group based on
longstanding Board and circuit caselaw: survivors of domestic violence; families; individuals
that refused gang recruitment and authority; women; landowners; survivors of female genital
mutilation; and members of the LGBTQI community.35
The changes suggested in the proposed regulation are at odds with the well-established and critically important legal requirement of case-by-case adjudication of asylum claims. While problematic in many respects, the Attorney General’s own decision in Matter of A-B- is premised on
the need for a detailed, case-specific analysis of asylum claims, and repeatedly emphasizes the
Board’s prior errors in assessing the cognizability of a social group without proper legal analysis.36 The proposed regulations short-circuit legal analysis of an asylum applicant’s claim in particularly dangerous ways, by providing a checklist of groups that would be “generally” insufficient to establish a particular social group under the refugee definition in order to provide uniformity and save Court time.
The wording of the proposed regulation creates a rebuttable presumption that claims based on
any of the broadly enumerated particular social groups are insufficient to state an asylum claim,
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unless “more” is provided, without defining what would be sufficient to meet the exception.37
Nowhere else in the regulations is such a negative presumption created—an applicant is left in
the position of proving that they do not belong in, or are distinct from, one of social groups in the
proposed regulations in order for their claim to either proceed to a full hearing, or to be granted
by the adjudicator. This new rebuttable presumption harms the applicant, attempts to usurp independence from the Immigration Judge, and does nothing to increase Immigration Court efficiency.
The proposed social group regulations are particularly dangerous for pro se asylum seekers—an
increasingly large part of many Immigration Court dockets. The statutory burden of proof in Immigration Court rests squarely on the applicant for asylum, whether represented or pro se.38 The
pro se asylum seeker is already at a profound disadvantage in making their case—completing a
12-page application in English, submitting English translations of all supporting documents, and
recounting the past while suffering profound personal and family trauma, all in the increasingly
limited timeframe allowed by the Court. Since January 2019, the majority of asylum seekers
have been forced to prepare their cases entirely from Mexico, while living in refugee camps or
on the street, because of the Migrant Protection Protocols (“MPP”).
The proposed regulations render a successful pro se application even more difficult. An applicant who states in her asylum application, as translated through a non-professional translator,
that she fears returning to her home country because of domestic violence has immediately
placed herself in a category to be presumptively rejected, as she has broadly described fear based
on “Interpersonal disputes of which government authorities were unaware or uninvolved,” as
listed in the proposed regulations. Unless she produces what the proposed regulations only generally describe as “more”—to, presumably, take her outside of the broad contours of the unacceptable social groups—her application will be denied, despite her lack of legal training to describe or obtain the additional information required. As a pro se applicant, this hurdle is nearly
insurmountable, given the complexity of social group case law, including marshalling more complicated evidence of social distinction, obtaining more detailed supporting documents, and articulating a social group that places her outside of the proposed regulation.
The Immigration Judge’s job is not made easier with a checklist of presumptively invalid social
groups in the pro se context. Presented with a pro se applicant, an Immigration Judge has an enhanced duty under the regulations and the Constitution to assist the applicant in developing their
claim.39 Presented with an skeletal pro se asylum claim, an Immigration Judge has a clear duty to
ask questions, explain the evidentiary requirements for relief, and provide the applicant with a
full and fair hearing on their application. The proposed regulation’s checklist of presumptively
excluded social groups presents a potential pitfall for the busy Immigration Judge in a pro se case
seemingly premised on gang violence, as she is compelled by her Constitutional duty to hold a
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full and fair hearing, but the regulations appear on the surface to compel one result for the applicant. Combined with performance goals and an unending docket, these proposed regulations
will lead to the demise of due process in Immigration Court for pro se litigants.
Motions to Reopen and Reconsider
Motions to reopen and reconsider are critical tools for ensuring due process in removal proceedings. The standards for a motion to reopen and reconsider are spelled out in the regulations,
well-developed in case law, and are not easy to meet.40 Motions to reopen allow an applicant to
reopen a case either before the Immigration Judge or the Board based on newly-discovered evidence that was unavailable at the original hearing, changed country conditions, or constitutionally deficient counsel. A person seeking reconsideration of a final agency decision must demonstrate an error of fact or law in that decision. A person seeking reopening or reconsideration
must file a motion within a strict timeline, can only file one motion, and must provide objective
evidence to support their motion.
We are deeply concerned that the motivation behind this proposed regulation is a false one: that
asylum seekers are engaging in “gamesmanship” within our legal system.41 We reject this attempt to amend federal regulations based on the nakedly biased position that asylum applicants
have fraudulent or malevolent intent towards our honorable legal system. It is contrary to our
experiences as adjudicators, and unbefitting of this process and our immigration system. The alternative stated motivation for this proposed regulation, encouraging “efficient litigation” is false
rationale for this proposed change as well, as the motions practice is an essential accountability
tool in a fallible legal system committed to due process.
Most disturbing in this portion of the proposed regulations is the limitation on motions to reopen
even where the failure to raise a specific particular social group before the Court is the product of
ineffective assistance of legal counsel.42 Unfortunately, in our experience, it is not uncommon
for respondents’ counsel to fail to thoroughly research and prepare an asylum seeker’s claim,
which leads to a failure to present a properly articulated particular social group. An asylum
seeker in this situation who was provided with constitutionally deficient counsel, including failure to raise a claim before the Immigration Judge, may currently raise that claim in a motion to
reopen, and there long-recognized process established by the Board for the applicant to do so.43
The circuit case law regarding ineffective assistance of counsel is well-developed, almost entirely through litigation of motions to reopen. To be clear, where an asylum applicant was provided with constitutionally deficient counsel, his counsel did not make “strategic choices” as
suggested by the proposed regulation, as counsel is not permitted the strategic choice of violating
their client’s due process rights.44 For all the above reasons, we strongly oppose the amendments
to the definition and analysis of particular social group.
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AMENDMENTS TO THE POLITICAL OPINION DEFINITION45
The proposed rule in pertinent part provides that “a political opinion is one expressed by or imputed to an applicant in which the applicant possesses an ideal or conviction in support of the
furtherance of a discrete cause related to political control of a state or unit thereof.”46 The rule
proceeds to provide that in general, asylum claims regarding political persecution will not be
granted where the applicants “claim a fear of persecution on account of a political opinion defined solely by generalized disapproval of, disagreement with, or opposition to criminal, terrorist,
gang, guerilla, or other non-state organizations absent expressive behavior in furtherance of a
cause against such organizations related to efforts by the state to control such organizations or
behavior that is antithetical to or otherwise opposes the ruling legal entity of the state or a legal
sub-unit of the state.”47 The run-on, tortuous, and restrictive language of the proposed rule is inconsistent with the relatively straightforward language of the statute, the embracing, humanitarian intent of Congress in enacting it, the international law on which it is predicated, and the holdings of Article III Courts.
Section 101(a)(42) of the Immigration and Nationality Act (“INA”), as amended, 8 U.S.C.
1101(a)(42), provides that an individual is a refugee, and therefore eligible for asylum, if she that
she “is persecuted or has a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion” (italics added).48 According
to the Supreme Court, the meaning of the terms in the definition of refugee should be subject to
“case-by-case adjudication,” and not by executive proscriptions ahead of the relevant proceedings.49
The legislative history of the Refugee Act of 1980 clearly indicated that the provisions of Section
101(a) (42) of the INA were intended be interpreted in a liberal fashion.50 At the time of pas
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Stat. 102 (codified as amended in 8 U.S.C. 1101(a)(4) and 1158). From 1990 through 2007, I served as a United
States Immigration Judge in Los Angeles, and in that capacity applied and interpreted the asylum law. Since my
retirement from the immigration bench, I have taught Immigration, Asylum, and Refugee Law as an Adjunct Professor at Pepperdine and Oxford Universities. I have also written law review articles and co-authored books on asylum
law and adjudication. Based on my decades of work and study in the area of asylum and refugee law, I am convinced that the proposed rule is not consistent with the Refugee Relief Act and its Congressional intentions, the
treaty on which the law is based, or its interpretation by Article III Courts. I further maintain that the proposed rule
ignores the realities of human rights violations in the world, and is particularly and unfairly restrictive of genderbased claims of political persecution. For all those reasons, the proposed rule should not be implemented.
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sage of the asylum statute. Representative Peter Rodino, then Chair of the House Judiciary Committee, characterized it as “one of the most important pieces of humanitarian legislation ever enacted by a United States Congress…[I]t confirm[ed] what this Government and the American
people are all about…By their deep dedication and untiring efforts, the United States once
again…demonstrated its concern for the homeless, the defenseless, and the persecuted peoples…”51 The legislative intention to have the asylum statute construed liberally included the reference to those “persecuted on account of…political opinion.”52
The federal courts have held that Congress has “plenary power” to determine “what noncitizens
shall be permitted to remain within our borders.”53 In its proposed rule change to 8 CFR
208.1(d), the current Administration is attempting to do an end run around the legislative intent
behind Section 101(a) (42) of the INA. The proposed rule is therefore unlawful, including with
regard to the phrase “persecution on account of…political opinion.”
The proposed rule also runs afoul of the international agreements to which the United States is a
party. As the Supreme Court has held, a primary purpose of Congress in passing the Refugee
Act of 1980 “was to bring United States refugee law into conformance with the 1967 United Nations Protocol” and Convention on the Status of Refugees. INS v. Cardoza-Fonseca, 480 U.S.
426.54 The Supreme Court has also stated that in construing the terms of the asylum statute, it
was guided by the analysis set forth in the Office of the Office of the United Nations High Commissioner for Refugees, Handbook on Procedures and Criteria for Determining Refugee Status
(Geneva 1979, as amended 2019). The Handbook cautions that “the [asylum] applicant’s fear
should be considered well founded if he can establish, to a reasonable degree, that his continued
stay in his country of origin has become intolerable to him for the reasons set forth in the definition [including “on account of political opinion].” Id., at Ch. II B (2) (a) Sec. 42. See also id.,
Sections 37-41. In sum, the Handbook is completely consistent with the legislative intent behind
the Refugee Act of 1980, that the concept of “political opinion” should be construed in a broad
sense, encompassing any point of view regarding matters on which the machinery of the state,
government, or society is engaged. The phrase “political opinion” therefore goes beyond identification with a specific political party or recognized ideology, and may, for example, include
opinion on gender roles.
The Handbook’s guidance contrasts sharply with the proposed rule at 8 CFR 208.1 (d), which
prohibits a grant of asylum on grounds of political opinion ‘”defined solely by generalized disapproval of, disagreement with, or opposition to criminal, terrorist, gang, guerilla, or other nonstate organizations absent expressive behavior in furtherance of a cause against such organizations related to efforts by the state to control such organizations or behavior that is antithetical to
or otherwise opposes the ruling legal entity of the state or a legal sub-unit of the state.”55 Much
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more in conformity with the Handbook is the legislative intent behind the Refugee Act of 1980,
that the concept of “political opinion” as grounds for asylum eligibility should be construed in a
broad sense, encompassing any opinion on matters on which the machinery of the state, government, or society is engaged. Therefore, the phrase “political opinion” goes beyond identification
with a specific political party or recognized ideology, including an opinion on gender roles.56
The current regulation on asylum eligibility, found at 8 CFR 208.13 is consistent with the language and legislative intent of the Refugee Act of 1980, and also consistent with the United Nations Protocol to the U.N. Convention on the Status of Refugees and UNHCR guidelines. For
example, at 8 CFR 208.13(b)(2)(iii), the regulation states that an “asylum officer or immigration
judge shall not require the applicant to provide evidence that there is a reasonable possibility that
he or she would be singled out individually for persecution [on account of political opinion, etc.]
if:
(A) The applicant establishes that there is a pattern or practice in his or her country…of persecution of a group of persons similarly situated to the applicant account of race, religion,
nationality, membership in a particular social group, or political opinion; and
(B)The applicant establishes his or her own inclusion in, and identification with, such group
of persons such that his or her fear of persecution upon return is reasonable.”
By contrast, the proposed rule, 8 CFR (1)(d), limits eligibility for asylum based on political opinion to “absent expressive behavior in furtherance of a cause” specifically delineated by the language of that provision.57 The new rule thus is not in accord with the broad and humanitarian interpretation of the phrase “political opinion” as stated by Congress, the Supreme Court, and UNHCR.
Finally, the emphasis on “expressive behavior in furtherance of a cause” flies in the face of case
law, which provides for political asylum eligibility based on neutrality and imputed opinions.58
The proposed rule undercuts the principle that neutrality rather than “expressive behavior in furtherance of a cause” is sufficient to establish “political opinion” – e.g., the refusal to hold or
voice a partisan position between guerillas or gangs on the one hand and the government on the
other, owing to the very real fear that overt action or statements will cause violent reprisals from
the non-state actors on the one hand and the military or law enforcement on the other. Likewise,
the proposed rule is inconsistent with the doctrine of imputed political opinion – e.g., that the
foreign government may impute to an asylum applicant a political opinion in favor of the guerillas or gangs on account of the individual’s decision not to expressly act for or against the nonstate actors.
In short, the proposed 8 CFR 208.1(d) is an overt attempt to subvert the language and legislative
intent of Section 101(a) (42) of the INA regarding, inter alia, “persecution on account of political opinion.” The proposed rule is also not in line with case law and the UNHCR Handbook and
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Guidelines that have long been used as a guide to the adjudication of cases of politically based
persecution. We therefore oppose the amendments.
Gender And Feminism As Forms Of Political Opinion
In the Guidelines on International protection: Gender-Related Persecution within the context of
Article 1A (2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees
(May 2002), the United Nations Refugee Agency states that it “is an established principle that
the refugee definition as a whole should be interpreted with an awareness of possible gender dimensions in order to determine accurately claims to refugee status” (emphasis added).
American case law has applied this principle in regard to women who claim asylum eligibility
based on gender-related political persecution. For example, in Lazo-Majano v. INS, 813 F.2d
1432 (9th Cir. 1987), overruled on other grounds by Fisher v. INS, 79 F.3d 955 (1994), the asylum applicant was repeatedly raped and beaten by her employer, a sergeant in the Salvadoran
Armed Forces. In connection with her rapes, she was threatened by the sergeant with guns,
bombs, and hand grenades. The sergeant labelled her a “subversive.” Lazo-Majano v. INS, 813
F. 2d 1433. The Court of Appeals held that the sergeant’s “generalized animosity” toward
women and his belief that they should be subordinate to men, sexually and otherwise, constituted
persecution based on political opinion. Id. Furthermore, the Court found that the asylum applicant’s attempts to escape her tormentor and the further rapes and beatings that ensued were acts
of persecution on account of an imputed political opinion. Id.
As the world has evolved – or perhaps more accurately, devolved – the denial of women’s rights
has taken many forms, from bride burning to gender-specific violence in the home and in the
public sphere. When women object to these forms of persecution, and when they resist or protest
them, and when these forms of persecution are committed either by government officials or nonstate actors that the government is unable or unwilling to stop, then the dissenting views and/or
actions of the women should be considered expressions of political opinion for purposes of asylum eligibility.
Furthermore, the types of gender-based political opinion that have occasioned acts of persecution
have evolved. Feminism now qualifies as a form of political opinion.59 Put another way, the advocacy or belief in women’s rights, should and does constitute actual or imputed political opinion. For example, in some Muslim societies, persecution on account of political opinion exists
where violence occurs or is threatened against those women who refuse to wear the traditional
“hijab” or “chador.” This view of political opinion, expressed in the Fatin case, is consistent
with the holdings in other Western democracies, such as the Immigration and Refugee Board in
Canada in Namitabar v. Canada (Minister of Emp’t & Immigration), [1994] 2 F.C. 42 (Can.).60
As immigration judges, we have granted asylum cases based on feminist political opinion. In
many situations, these cases were not appealed by the legacy INS or DHS.
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A sensitivity to the gender-based nature of women’s actual or imputed political opinions is critical in adjudicating asylum cases. “Women are less likely than their male counterparts to engage
in high profile political activity and are more involved in ‘low level’ political activities that reject
dominant gender roles.”61
The Administration’s proposed rule would narrow and redefine “political opinion” in such a way
that gender-based claims, including but not limited to feminism, would have little if any chance
of success. Claims that women may protest and resist rape and strict codes of dress, and that
they may demand the right to land ownership and birth control62, appear to be closed out of consideration as political opinions for asylum purposes. If women’s rights are human rights, then
their expression in repressive and sexist societies should be regarded as political opinions. To do
otherwise would be a decision by our own government to relegate women to second-class status
in asylum cases based on claims of political persecution.
The proposed rule, 8 CFR 208.1(d), should be rejected. It is not consistent with the asylum statute’s language and legislative history, the Protocol and Convention on the Status of Refugees,
UNHCR Guidelines, Article III case law, and the decent opinions of humankind.

AMENDMENTS TO NEXUS REQUIREMENTS
We have particular concerns that the purpose of the proposed regulation with regard to nexus is
not national uniformity, but rather two things: attempting to accelerate complicated asylum hearings at the expense of due process, and the final codification of the Attorney General’s flawed
decision in Matter of A-B-, which has been widely criticized by federal courts, and was a sharp
departure from decades of Board and circuit case law.63
The proposed regulation purports to “further the expeditious consideration” of asylum claims by
listing eight non-exhaustive grounds that cannot form nexus in a successful asylum claim.64 As
with the enumeration of particular social groups, in our experience as adjudicators, creating a
checklist to expedite the nexus analysis for asylum claims does not simplify the process. Due
process requires a careful consideration of whether an applicant is properly included in one of
the eight categories, a time-consuming factual inquiry. This attempt to short-circuit or simplify
the factfinding and legal analysis by Immigration Judge is shortsighted.
Similar to the particular social group proposed regulations, the proposed regulation creates nine
broad nexus grounds that presumptively cannot establish an asylum claim, except in “rare circumstances.”65 Many of the categories slated for exclusion are supported by established case law
supporting nexus.66 They propose eliminating asylum and statutory withholding of removal for
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all private-actor violence, and specifically target claims related to gang members or criminal enterprises.67 Of particular concern, the proposed regulations target harm and feared harm based on
gender as a protected characteristic, which has formed the basis of asylum claims for decades,
contrary to the citation provided in the proposed regulations. Matter of Acosta stands as the seminal case where gender was held to be an immutable characteristic; since Acosta, the Board and
the federal circuit courts have repeatedly acknowledged gender as a protected ground. 68,69 Effectively excluding gender as a protected ground, as well as “interpersonal animus” and “personal
animus” is a clear attempt to bar women from obtaining asylum based on domestic violence, an
uncontroversial basis for asylum in many of our courtrooms until the Attorney General issued
Matter of A-B. Changing the law by regulation in such a drastic manner is deeply concerning, as
collectively we have granted thousands of credible asylum claims based on domestic violence
and gender, and we are acutely aware of the importance of this basis of asylum protection.
Prohibiting Evidence of “Cultural Stereotypes”70
As former Immigration Judges and Board of Immigration Appeals members, neutrality and lack
of bias are values at the core of our chosen profession. “Pernicious cultural stereotypes,” as referenced in the proposed regulations,71 have no place in any reasoned decision issued by the Immigration Court or the Board of Immigration Appeals. Based on our decades of experience in
the courtroom, we are confident that Immigration Judges have the training to fairly assess evidence submitted by the parties in removal proceedings under clearly established standards. If an
applicant believes that the Department has introduced evidence that is improper or prejudicial, he
or she may object to the admission of that evidence, or request that it be given reduced weight by
the Court. Similarly, if the Department believes that the applicant has submitted evidence that is
improper, it may make similar objections. Either side may appeal an Immigration Judge’s ruling
regarding the admission of evidence, or the weight given to evidence, to the Board of Immigration Appeals.
We oppose the new proposed regulation which bars Immigration Judges from “consideration of
evidence promoting cultural stereotypes of countries or individuals” because it is vague, unnecessary, and seeks to exclude the admission of necessary evidence that supports credible asylum
claims. Detailed country conditions evidence is critical to establishing eligibility for asylum, and
especially to establishing eligibility based on membership in a particular social group. To show
cognizability of a proposed social group, an applicant needs to demonstrate social distinction of
that group, and the existence of stereotypes about the group are directly at issue. The proposed
regulation introduces a new evidentiary bar with vague standards, requiring Immigration Judges
to uniformly understand an impossibly vague standard with no guidelines. The evidence this bar
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will potentially apply to is broad, and includes critical evidence under the REAL ID Act, presenting judges with difficult and time consuming factual and legal issues to resolve. For all the reasons discussed above, we strongly oppose the amendment to the nexus standard.
AMENDMENTS TO THE INTERNAL RELOCATION STANDARD
The proposed regulation purports to eliminate “unhelpful” caveats with regard to determining
whether internal relocation is reasonable, but in doing so also eliminates a non-exhaustive list of
relevant factors which currently must be considered in such determinations in the totality of the
circumstances.72 The proposed rule also purports to realign the focus of this inquiry by replacing
those factors with another list of factors which must be considered, and it fails to even advise that
the new list is non-exhaustive, even though it purports to require a “totality of the circumstances”
analysis.73 The factors in the current regulation call for a broad consideration of the totality of an
individual’s circumstances and country conditions in determining whether it is reasonable to require internal relocation.74 The current regulation’s replacement with a new list of factors, focused entirely on the reach of the persecutor and the applicant’s ability to flee to the U.S, implies
that the only reason not to require internal relocation would be continued persecution in the new
location and that personal circumstances and country conditions are irrelevant. This essentially
and inappropriately equates whether internal relocation is reasonable with a reasonable possibility or well-founded fear of persecution in the new location where the current regulation recognizes that whether internal relocation is reasonable is a separate inquiry than whether it is reasonable to expect the applicant to relocate.75 It also implies that in no case in which the applicant
has relocated to the U.S. could an adjudicator find it to be unreasonable to have relocated within
his or her own country.76 These propositions are patently inconsistent with the well-developed
“totality of circumstances” analysis currently in effect and claimed to be required in the proposed
regulation. The proposal fails to recognize that whether internal relocation is “reasonable” depends on more than just the ability to pick up and move and/or whether persecution would continue in the new locale. Critically, the current regulation recognizes that the reasonableness of
relocation is a complex analysis which depends on a variety of factors, names some examples,
and makes it clear that there may be even more.77 In our experience as adjudicators and appellate
judges, the likelihood that persecution may follow the applicant to the new internal location is
relevant, but it is certainly not the only relevant factor in a relocation analysis.78
The efficiency-based justification given for the changes in the proposed regulation is also patently false. Judges and other adjudicators are accustomed to utilizing such lists as non-exhaustive examples of the types of considerations that are relevant to a particular inquiry. The clear
intent of the proposed change is to limit the relocation analysis, and center it on the persecutor
and likelihood of persecution, rather than the entirely relevant circumstances of the individual
applicant. the proposed rule ignores the fact that the possibility of persecution upon relocation
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and whether relocation would be reasonable are two separate inquiries.79 Currently adjudicators
must consider a number of factors, including, whether the applicant would face other serious
harm in the place of suggested relocation; any ongoing civil strife within the country; administrative, economic, or judicial infrastructure; geographical limitations; and social and cultural constraints, such as age, gender, health, and social and familial ties.” 80 The proposed rule replaces
these factors with a “totality of the relevant circumstances regarding an applicant's prospects for
relocation, including the size of the country of nationality or last habitual residence, the geographic locus of the alleged persecution, the size, reach, or numerosity of the alleged persecutor,
and the applicant's demonstrated ability to relocate to the United States in order to apply for asylum.”81
The proposed list of factors eliminates personal factors that, in our collective experience, profoundly and accurately impact the ultimate decision of whether it is reasonable for an asylum applicant to relocate within the country of origin or last residence. It is contrary to decades of carefully developed case law, including the agency’s own long-standing precedent.82 In doing so, the
proposed regulation implies that consideration of such personal factors such as lack of employment, lack of housing, lack of family support, age, sufficient economic resources, are categorically
impermissible factors.83 Each example given in the proposed regulation is related to the alleged
persecution or persecutor, except the demonstrated ability to come to the U.S. Since every asylum
applicant has made it to the U.S. somehow, overemphasizing this factor is also inappropriate and
clearly intended to exclude legitimate refugees from eligibility. Eliminating the current non-exhaustive list of factors from the regulation and emphasizing the ability to make it to the U.S. makes
it appear as though none of these personal factors may be considered to support an applicant’s
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contention that internal relocation is unreasonable, and that their ability to make it to the U.S. is
conclusive of the unreasonableness of internal relocation. This is not only contrary to law, but it
is also contrary to the reality faced by many of the legitimate refugees whose cases members of
the Round Table have considered in centuries of combined experience on the Immigration bench.
Often legitimate refugees have family support and opportunities in the U.S. that don’t exist in their
home countries, particularly outside of their hometowns where they suffered persecution. The
summary included in the proposed regulation indicates that the “caveats” at the end of the current
regulation are “unhelpful”. However, in our collective experience, these caveats serve to emphasize the discretionary nature of this inquiry and that the “totality of the circumstances” is casespecific and all-inclusive. The listed factors may cut differently in different cases, depending on
the totality of the circumstances. If the Departments believe too much guidance is confusing to
adjudicators, they should simply remove any reference to specific factors to be considered and tell
adjudicators to consider the totality of all circumstances in each case, rather than favoring certain
types of circumstances and factors over others that are even more relevant and important.
The proposed regulation would also modify the current presumptions and burdens of proof as to
internal relocation, placing new and onerous burdens on both applicants for asylum and adjudicators where the persecutor is a non-government entity. The proposal creates a rebuttable presumption, where the persecutor is not a government actor, that internal relocation would be presumptively reasonable.84 A rebuttable presumption is antithetical to consideration of the totality of the
circumstances as an individualized inquiry in each case. The law allows for protection from nongovernment persecutors, just as it does from government persecutors.85 It is unfair to treat those
who fear persecution from non-government actors differently than those who fear their governments, and will lead, in our collective experience, to meritorious cases deserving of protection
being denied. As stated above, the identity and reach of a persecutor should be considered as one
factor in determining whether relocation is reasonable, but it should not be a factor that alone
creates a burdensome presumption and puts an entire category of legitimate refugees at a disadvantage. This proposed regulation creates a new and heavy burden for applicants who, in our
experience, have few resources, often are unrepresented and have difficulty obtaining evidence
from afar, merely on account of the identity of their persecutor. There is simply no justification
for elevating the identity of the persecutor so substantially as to create such a heavy burden against
the party with the fewest resources.
The proposed change in presumption also decreases judicial efficiency by creating a heavy burden
on adjudicators who must apply differing standards and burdens, depending on the identity of the
persecutor or persecutors in each case. In our collective experience adjudicating thousands of
asylum cases over many decades, it is not uncommon for an adjudicator to encounter a case in
which the applicant has established a well-founded fear of persecution by both the government
and one or more non-governmental entities.86 Such a situation would require the adjudicator to
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analyze the “totality of the circumstances” surrounding internal relocation multiple times with different presumptions and burdens applied to each persecutor, increasing the time required for taking
of evidence and for issuing a far more complex decision. If the true goal of the proposed change
is judicial efficiency, this proposed change will do nothing to further that goal, at the expense of
credible claims for asylum protection. We therefore object to the amendment.
AMENDMENTS TO THE FIRM RESETTLEMENT ANALYSIS
For over 30 years, firm resettlement has been clearly defined by regulation and that definition is
reasonable, comports with the reality of true refugees’ situations, and has remained a clear and
concrete standard for adjudicators to apply.87 With certain exceptions, it requires that there have
been an offer of permanent resident status, citizenship, or some other type of permanent resettlement in a third country for an asylum application to be denied on the basis of firm resettlement.88
The proposed regulation would amend this one clear definition of firm resettlement by replacing
it with three separate definitions, all of which put unreasonable burdens both on applicants and on
adjudicators.89 The first proposed definition requires denial of an asylum application where the
applicant “either resided or could have resided in any permanent legal immigration status or any
non-permanent, potentially indefinitely renewable legal immigration status” in a transit country.90
The second proposed definition unfairly equates time in a transit country with firm resettlement
there, requiring a denial of asylum whenever an applicant has remained in a transit country for one
year or more.91 The third proposed definition relates to having citizenship in a third country and
its requirements are vague and difficult and time-consuming for the adjudicator to apply.92
Proposed § 208.15(a)(1)
The first arm of the new proposed definition is virtually impossible to implement as it calls entirely
on improper speculation about what “could” have happened in a third country through which the
applicant transited. 93 On what facts does an Immigration Judge or Asylum Officer rely in determining whether the applicant “could have resided in any permanent legal immigration status or
any non-permanent, potentially indefinitely renewable legal immigration status” in a country of
transit? Is the fact that that country has an asylum law, no matter how flawed or ineffectively
implemented, enough? Is it sufficient that some non-immigrant visa categories in that country are
renewable? How would an Immigration Judge or an asylum officer determine, under the laws of
another country, whether the applicant “could have” obtained such status? How could an applicant
possibly prove otherwise, particularly since any attempt to do so would require the ability to research potentially complex laws and practices of other countries? Does it mean that s/he/they
might have, or that they definitely would have been granted status if they had only applied? This
definition creates a standard which excessively complicates the firm resettlement determination,
putting additional burdens on applicants and adjudicators alike. It will cause endless litigation,
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further reducing certainty and efficiency in adjudication of applications. Legal standards must be
clear and concrete, capable of being evaluated through the presentation of objective evidence. This
standard is subjective and incapable of concrete evaluation, reliant on the laws of potentially hundreds of different countries through which applicants may transit. Applicants, who are often indigent, unrepresented and/or uneducated, but who have the burden of proof on this issue under the
proposed regulation, are ill-equipped to present evidence of what might have happened under the
laws of another country. By contrast, the current provision has been successfully applied for more
than 30 years, has a uniform agency standard, and is easily implemented because it calls for an
actual offer, rather than for speculation as to whether an offer of status might be granted by a third
country.94
Proposed § 208.15(a)(2)
Under the second arm of the proposed definition, if the applicant voluntarily and without persecution remained for a year in a third country, that is sufficient to meet the definition of firm resettlement, even if there is no possibility of ever obtaining any permanent or renewable status in
that country.95 In our collective experience as adjudicators, this definition ignores the realities of
what it is to escape persecution. Legitimate refugees don’t always have choices about how they
leave their countries, where they go, who they rely on, and how they travel. They frequently
have severe restraints, economic or otherwise, which require moving along at a pace they would
not choose under normal circumstances. Sometimes they must wait for documents to arrive, or
money from relatives, or assistance from organizations. Refugees are sometimes stuck in unofficial refugee camps in appalling conditions of living, health, and crime, with no hope of receiving
any status, for years before being able to leave and come to the U.S. where they can apply for
asylum. Others similarly become “trapped” by economic circumstances and other factors in
countries with no possibility of status. 96 Moreover, this subsection makes no exception for trafficked persons, who may be trapped for months or years by human traffickers before being able
to escape to the U.S. Based on our collective experience as adjudicators, this proposed definition
is unfair, unworkable, and does not reflect a truly resettled state as is contemplated by the statute.
If Congress had intended to create a bar to asylum for those who spent a specified amount of
time in a third country, it could and would have done so. Instead, it barred one who has been
firmly resettled in a third country. This regulation is ultra vires and usurps Congressional power
to make our immigration laws.
Proposed § 208.15(a)(3)
The third arm of the proposed definition relates to applicants who have citizenship in countries
other than those from which they claim persecution. In our experience, this situation is exceedingly rare. Moreover, the definition also requires presence in the country of citizenship, but it is
unclear when that presence is to have occurred. Does it mean that the applicant must have been
present there sometime before coming to the United States, anytime in their whole lives? Or
does it mean that they were present in the country of citizenship after leaving the country of persecution? If the latter, the current definition of firm resettlement would be sufficient to cover
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their situation. If the former, considering them firmly resettled in the country of citizenship,
without more, is unreasonable and unfair. This definition makes no accommodation for whether
s/he/they has a right to reside in that country and/or whether s/he/they could be reasonably expected to do so.
Proposed § 208.15(b):
This subsection applies the burden-shifting provision at 8 C.F.R. §1240.8(d) to firm resettlement.
Where generally under section 1240.8(d), DHS must raise evidence sufficient to establish that a
bar “may” apply before the burden shifts to the applicant, this subsection indicates that either the
Immigration Judge or DHS counsel may raise the bar based on evidence in the record.97 It is unclear from the way this subsection is written whether it intends to authorize DHS counsel to
make a conclusive finding that firm resettlement may apply, even if the Immigration Judge disagrees. If so, the subsection inappropriately usurps Immigration Judge decisional authority. At
any rate, considering the subjective and nearly impossible to prove nature of the standard contained in the proposed definition, particularly at subsection (a)(1), shifting the burden to the Respondent or applicant is unfair and unworkable.
For all the reasons discussed above, we strongly object to the amendments of the firm resettlement bar in their entirety.
AMENDMENTS LIMITING THE EXERCISE OF DISCRETION
This section of the proposed rule represents a naked attempt through Executive action to rewrite
asylum law and create at least nine new absolute bars to asylum which are not contained in the
statute enacted by Congress, under the guise of discretion.98 Thus, it is a severe overreach of the
Departments’ authority. Asylum is a discretionary form of relief.99 Immigration Judges and
Asylum Officers are the most qualified to exercise discretion in each case, based on all of the evidence before them and all factors both favorable and unfavorable. This rule severely limits the
discretion of adjudicators, mandating that extreme weight be given to numerous negative factors,
many of which are likely to be present in nearly all asylum cases. The rule is clearly intended to
withdraw the protection of asylum, and its attendant benefits, from the vast majority of those applicants who qualify for such protection. This wholesale withdrawal is absolutely contrary to the
obligations of the United States under international instruments,100 under our asylum statute,101
and under our moral obligations to provide refuge to those who flee persecution.
For decades, in keeping with those international obligations, the Courts have recognized the
unique situation of asylum seekers and found that “the danger of persecution should generally
outweigh all but the most egregious of adverse factors.”102 This proposed regulation represents
an about-face on this principle by identifying 13 very common negative factors and rigidly elevating their weight in the discretionary analysis in every single case, no matter the surrounding
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circumstances.103 With regard to nine of these factors, the weight given them is so heavy as to
preclude favorable discretion except in the very most exceptional of circumstances, or where a
denial of asylum would cause exceptional and extremely unusual hardship to the applicant.104
This not only would result in a discretionary denial of the vast majority of those who have already met the statutory qualifications for asylum, it would also burden Immigration Judges and
Asylum Officers with an additional inquiry never before required in asylum proceedings, that of
determining whether the hardship engendered by return to the country of persecution meets a
hardship standard previously reserved for Cancellation of Removal cases.
The introductory portion of this section of the proposed rule merely states the obvious: that
(impliedly negative) factors not amounting to an asylum bar under the statute may nevertheless be taken into account in exercising discretion.105 Nevertheless, the manner in which this
is stated implies that the only discretionary factors to be considered are negative equities that
simply fall short of requiring mandatory denial. Discretion, if it means anything, means that
the adjudicator weighs all relevant factors in each individual case, giving each factor the
weight deemed to be appropriate under the totality of the circumstances of that case.106 While
the BIA, the courts and some regulations have occasionally mandated that certain factors be
given more or less weight under certain circumstances, by nature of the definition of discretion, the agency cannot categorically limit discretion, since the discretionary determination in
each case is dependent on the unique mix of factors present in that case, and on the interactions of all those factors.107 The analysis of all relevant discretionary factors in each case, and
how to weigh each of these factors is best left to the trier of fact. The purported justification
for the proposed rule is to “ensure that immigration judges and asylum officers properly consider, in all cases, whether every applicant merits a grant of asylum as a matter of discretion,
even if the applicant has otherwise demonstrated asylum eligibility.”108 However, this is in
fact what asylum adjudicators have been doing in every case for decades. The subsections regarding discretion make a mockery of any discretionary consideration, which by nature must
take into account both favorable and unfavorable factors, take into account the context in
which those factors exist and determine the appropriate weight to be given each factor in light
of all the circumstances of each particular case.
The subsections reveal the true purpose of this proposed section, which is to create new bars
to asylum and severely limit the discretion afforded to Immigration Judges and Asylum Officers to grant asylum to qualified applicants by mandating that numerous factors present in the
majority of all asylum cases be considered so devastatingly negative as to preclude eligibility
except in the most exceptional of cases. That this is exclusively a discretion limiting provision is clear from the fact that not a single nod is given to the consideration of positive discretionary factors except to those of the most extraordinary, and impersonal, nature.
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Proposed section 208.13(d)(1)/1208.13(d)(1) purports to identify “significant adverse discretionary factors” and to assign them significant weight in every case, without regard to the contextual
circumstances under which those factors exist, a part of every legitimate discretionary determination.109
Subsections (1)(i) and (iii) together cover the vast majority of all asylum applications made in
the United States, 110 particularly now that the DHS has virtually shut down the processing of
asylum applications at many U.S. ports of entry.111 Many legitimate refugees come from countries where U.S. visas are next to impossible to obtain. Therefore, through no fault of their own,
refugees who are unable to escape persecution by obtaining a visa will be strapped with the additional burden to overcome a significant negative discretionary factor. Similarly, subsection
(1)(iii) penalizes the use of fraudulent documents by making it a “significant negative discretionary factor”, if not necessitated by the need to escape persecution.112 The use of fraudulent documents is a factor that asylum adjudicators have always taken into account and assigned appropriate weight under the individual circumstances of each case.113 But the subsection inexplicably
draws a distinction, penalizing those who travel on fraudulent documents through multiple countries, and excusing those who come directly to the U.S. on such documents.114
Subsection (1)(ii) penalizes applicants who have not applied for protection elsewhere. 115 As justification, the Departments offer that the failure to do so: “may reflect an increased likelihood
that the alien is misusing the asylum system as a mechanism to enter and remain in the United
States rather than legitimately seeking urgent protection.”116 While it may indeed reflect such
misuse in rare cases, more frequently, refugees do not seek protection in third countries because
of the lack of knowledge of of protection in other countries, how to seek protection, a lack of familial or social support in a transit country, a lack of sophistication, a lack of language skills,
mistrust of officials, or fear of being returned to the country of persecution. On the off-chance
that a failure to apply in countries of transit “may reflect” misuse of the system, the regulation
guarantees that many legitimate refugees who in the totality of the circumstances are deserving
of relief will have an uphill battle receiving asylum even after they have established eligibility.
Discretionary considerations are meant to determine whether an applicant is deserving of relief
by considering all relevant equities, not to cast such a wide net as to deny virtually all cases in
order to catch the rare few who “may” be misusing the system. The system has other tools for
doing that which do not result in demonizing legitimate refugees for doing what is necessary to
flee persecution.
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Subsection (2)(i) mandates “discretionary” denial of asylum in each of 9 categories, except in extraordinary circumstances, such as those involving national security or foreign policy considerations, or where the applicant is able to establish by clear and convincing evidence that the denial
of the application for asylum would result in exceptional and extremely unusual hardship to the
applicant.117 As previously indicated, this subsection makes a mockery of the very idea of exercising discretion and withdraws the discretion that Immigration Judges and Asylum Officers now
exercise to grant or deny asylum to qualifying applicants. The Round Table of Former Immigration Judges states from centuries of combined experience that at least one of these nine categories of negative factors will be present in nearly 100 percent of asylum cases, and that the cases
in which counter-veiling positive factors involving national security or foreign policy considerations will be extremely few. Moreover, from our experience, virtually every qualifying asylum
applicant faced with a mandatory discretionary denial will argue that they would suffer exceptional and extremely unusual hardship if asylum is denied. This will necessitate an additional
complex inquiry and analysis on the part of asylum adjudicators and generate additional issues
on appeal for the BIA and courts. This entire subsection is an attack on the discretionary nature
of asylum relief and should be struck in its entirety. The Round Table will therefore not comment specifically on each of the nine categories, all of which suffer from this same infirmity. To
the extent that certain of the categorical subsections merit additional criticism, our comments on
those appear below.
Subsection 2(i)(A) essentially duplicates the Departments’ concerns about applicants having
traveled through other countries without applying for asylum in those countries and imposes an
adverse discretionary finding in such cases.118 In our experience, the poorest and least sophisticated of refugees must sometimes travel by foot, bus, or train, hiding from authorities and dangerous government and non-government actors, to avoid being sent back to the country of persecution.119 Frequently they are robbed, kidnapped, or raped along the way. Navigating such perils can take refugees longer than 14 days, even though they remain in transit the entire time. To
make a virtually conclusive determination that such a refugee is undeserving of asylum defies
both reason and reality, and it is cruel and unfair to do so.
Subsection 2(i)(B) likewise increases the penalty against refugees with a more arduous journey,
this time for those who have traveled through more than one country before arriving in the
U.S.120 This distinction is arbitrary and capricious and is proposed with the sole intent of reducing grants of asylum to legitimate refugees.
Subsection 2(i)(c) bars from a favorable exercise of discretion anyone who once had a conviction
that would have barred asylum, even if that conviction has been reversed, vacated, expunged or
modified in a way that eliminates the bar.121 In other words, the subsection turns settled law on
the sufficiency of post-conviction relief for immigration purposes on its head. That settled law
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focuses on whether the reversal, vacatur, expungement, or modification was entered merely to
relieve immigration consequences for equitable purposes or was based on a substantive or procedural infirmity of the underlying conviction, calling into question its legal basis.122 The current
approach is an appropriate one, which has been developed through painstaking analysis over
many decades. It is inappropriate, unfair, and violates due process to penalize bona fide refugees
for a conviction which has been reversed, vacated, or modified in a way that undermines its immigration effects based on a substantive or procedural infirmity.
Subsection 2(i)(D) penalizes applicants who have accrued more than one year of unlawful presence in the United States prior to filing an application for asylum.123 The filing of an asylum application more than one year after entry into the U.S. already forms the basis of a bar to asylum
eligibility, unless certain exceptions are met.124 If an asylum applicant reaches the discretionary
stage of the proceedings, she must already overcome the one year filing deadline through evidence of either exceptional circumstances or changed circumstances.125 Therefore, this subsection is contrary to the statute by attempting to subvert the statutory exceptions to the one-year bar
by guaranteeing a discretionary denial in the majority of cases in which the bar has been overcome. The protection of asylum, which is mandated by the international obligations of the United
States and codified into U.S. law is not offered differently under the statute to undocumented immigrants versus those who have legal status in the U.S. To make unlawful presence (regardless
of the length of such presence) a negative factor so severe as to bar a discretionary grant of asylum except under the most exceptional of circumstances disregards our international obligations
and is antithetical to the letter, purpose and intent of our asylum laws.
Subsection 2(i)(F) penalizes anyone who has had two or more prior asylum applications denied
for any reason.126 Again, this penalty is so severe as to guarantee denial of a bona fide application for asylum. In our experience, it would be very rare for an asylum applicant whose application has been found to qualify under the law to have twice before been denied asylum. However,
in the rare case, if the applicant qualifies under the statute, prior denials cannot justify a denial on
a new application on the basis that the applicant is not deserving of relief. Particularly where life
and limb are at stake, this is an entirely inappropriate calculus, and it points out in stark terms
why limiting discretion in this brutally rigid manner violates the letter and spirit of our asylum
laws and is simply wrong. A true discretionary determination would take into account the fact of
prior denials in context, considering all factors, including the reasons for prior denials and the applicant’s reasons for making the prior applications.
Subsection 2(i)(G) penalizes anyone who has previously withdrawn an asylum application and
suffers from the same infirmities as subsection 2(i)(F).127 Rather than making a legally conclusive assumption that the prior withdrawal indicated a misuse of the asylum system (while it may
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in reality have been just the opposite), this too should be considered in a truly discretionary manner, considering the totality of the circumstances while making a contextual analysis; not under a
strict liability standard such as that proposed here.
Likewise, subsections 2(i)(H) and (I) penalize actions on the part of applicants (failing to appear
at an asylum interview, and not filing within one year of a change in country conditions where
subject to a final order of removal)128 that can have a variety of causes, meanings, and motivations, many of which do not indicate any fault, mal-intent, or system abuse on the part of the applicant. Thus, while they are factors to be considered in a full, thorough, and contextual discretionary analysis, they are entirely inappropriate as bars to asylum, which would be their effect in
nearly 100% of cases.
Accordingly, for all the reasons discussed above, we oppose all amendments to the discretionary
analysis in the proposed rules.
AMENDMENTS REDEFINING THE DEFINITION OF FRIVOLOUS
The proposed rule would redefine the meaning of a “frivolous” asylum application, which has
severe consequences.129 The statute at INA § 208(d)(6) sets forth the consequences for “knowingly” filing a frivolous application for asylum, and requires that an asylum applicant receive notice of such consequences before a frivolous finding can be made. These safeguards are in place
in the statue because a frivolous finding leads to permanent ineligibility for immigration benefits.130
However, the Departments seek to amend the current regulation, asserting that “frivolous” has
been defined too narrowly and does not “capture the full spectrum of claims that would ordinarily be deemed ‘frivolous’...”131 Therefore, the Departments propose to broaden the definition to
purportedly “bring it more in line with prior understandings of frivolous applications, including
applications that are clearly unfounded, abusive, or involve fraud, and better effectuate the intent
of section 208(d)(6) of the INA, 8 U.S.C. 1158(d)(6), to discourage applications that make patently meritless or false claims.”132 The proposed rule goes well beyond Congressional intent
and includes applications where the adjudicator133 determines that the application lacks “merit”
or is “foreclosed by existing law.”134 The proposed rule also includes the filing of an asylum application solely for the purpose of being placed in removal proceedings. These provisions are exceptionally unfair, particularly to pro se applicants and those who are the victims of unscrupulous practitioners.
First, asylum law is in a state of constant flux, and immigration law is extremely complicated.
The federal courts have held that immigration law is one of the most complicated areas of law,
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only second to tax law.135 Accordingly, requiring asylum seekers, many of whom are unrepresented and most of whom are non-English speakers, to understand the intricacies of the everevolving law, is contrary to the purpose of asylum and unfair to the most vulnerable. Second,
notary fraud and other fraudulent schemes are rampant in the immigration law space. Often,
noncitizens are the victims of unscrupulous notaries, immigration consultants, and attorneys who
file asylum applications in order to place them into removal proceedings to apply for cancellation
of removal under INA § 240A(b). While we, as former Immigration Judges and Board of Immigration Appeals Members recognize the inherent problems in filing asylum applications in order
to apply for cancellation of removal, it is wholly unfair to penalize the asylum applicants who
rely on a “professional” to attempt to legalize their status.
The Departments also seek to amend the regulation to allow frivolous findings to be made by
asylum officers and for cases to be denied or referred to immigration judges on that basis.136 Yet,
the proposal declines to extend necessary procedural protections to the asylum applicant, but rather indicates that USCIS would not be required to provide asylum applicants the opportunity to
address discrepancies in the claim.137 In practice, this means that asylum applicants appearing in
non-adversary proceedings before a DHS officer will not be afforded important procedural protections before receiving a frivolous finding that will impact their ability to remain in the United
States for an indefinite period of time. While the proposed rule indicates that immigration judges
would have de novo review of an asylum officer’s finding, any adverse finding from an asylum
officer is always part of the DHS toolbox in immigration court and is always considered by the
immigration judge. In addition, for asylum applicants in legal status, it means they have no
means to challenge a determination by a DHS employee that impacts their entire future.
In addition to being unfair to asylum applicants, the proposed rule would increase the workload
of already burdened Immigration Judges. In addition to evaluating the merits of a claim, including the credibility of the applicant, Immigration Judges would be tasked with determining
whether legal arguments were presented in a way that is seeking to “extend, modify, or reverse
the law” or whether the arguments were simply foreclosed by existing law.138 This is an impossible task under the best of circumstances. However, Immigration Judges are expected to hear upwards of four asylum cases in a day. It is unrealistic to expect them to be able to make determinations in every case where asylum applicants are pro se and/or presenting creative legal arguments. Similarly, requiring Immigration Judges to consider frivolous findings made by asylum
officers adds another layer to the litigation of referred asylum cases in immigration court. For all
the above reasons, we strongly oppose this amendment to the rule.
//
//
//
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AMENDMENTS TO PROTECTIONS UNDER THE CONVENTION AGAINST TORTURE
Protection from torture is one of the most fundamental of human rights. It was for the purpose of
providing such protection that the U.S. became a signatory to the U.N. Convention Against Torture. The interpretation of the Convention’s requirements are meant to be flexible in order to allow courts the ability to provide protection where it is due. Yet the drafters of the proposed regulations seem to view our nation’s obligations under the Convention as a game which is won by
excluding the most victims from protection.
Following the lead of the BIA in its recent precedent decision in Matter of O-F-A-S-, the proposed rules intend to restrict eligibility for CAT protection by narrowing the definition of “government acquiescence,” a requirement for protection under the Convention.
The courts have defined the meaning of when a public official acts “under color of law” in cases
arising both in the CAT and the Civil Rights contexts. The applicable case law demonstrates that
the “under color of law” determination is a far more nuanced one covering a far broader scope of
actions than either the language of the proposed regulation or the BIA’s decision in O-F-A-S-,
would indicate.
The Supreme Court has held “[i]t is clear that under ‘color' of law means under ‘pretense’ of
law…. If, as suggested, the statute was designed to embrace only action which the State in fact
authorized, the words "under color of any law" were hardly apt words to express the idea.”
Screws v. U.S., 325 U.S. 91, 111 (1945).
It is extremely important for any rule to emphasize that acting “under color of law” does not require the government official in question to be on duty, to be following orders, or to be acting on
a matter of official government business. In U.S. v. Tarpley, 945 F.3d 806 (5th Cir. 1991), a case
favorably cited by the BIA in its decision in Matter of O-F-A-S-, the Fifth Circuit concluded that
a police officer acted under color of law when he lured his wife’s lover to his home and beat him,
put his service revolver in the lover’s mouth, and said “I’ll kill you. I’m a cop. I can.” He also
involved a fellow police officer in his plan, who was present as an ally. The court found that the
"presence of police and the air of official authority pervaded the entire incident.” The court’s
finding that an officer acting on a purely personal matter in his own home, who was not in uniform, did not threaten to arrest his victim, and threatened his victim not to report the incident,
was acting under color of law should provide instructive guidance.
It is also not clear why the proposed regulations would exempt from the concept of acquiescence
instances in which a public official “recklessly disregarded the truth, or negligently failed to inquire.”139 These terms seem indistinguishable from “willful blindness,” which has been recognized as sufficient to constitute “acquiescence” by the Second, Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, and Tenth Circuits in the CAT context.140 The regulations should obviously
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codify this near-universal standard. The proposed rules should also reflect that courts have also
taken a broad view of what entities constitute “state actors” for CAT purposes, and have further
held that government acquiescence may be found even where parts of the government have undertaken preventative measures.141
The administration should look to these decisions for guidance, and seek to codify their holdings
in the proposed rules. Instead, the proposed rules aim to erase or overcome the law as it has developed over decades in violation of law.
CONCLUSION
For all the reasons set forth above, we strongly urge the Departments to withdraw all sections of
the proposed rule.
Very truly yours,
The Round Table of Former Immigration Judges
/s/
Steven Abrams
Sarah Burr
Esmeralda Cabrera
Teofilo Chapa
Jeffrey Chase
George Chew
Bruce J. Einhorn
Cecelia M Espenoza
Noel Anne Ferris
James Fujimoto
Jennie Giambastiani
John Gossart
Miriam Hayward
Charles Honeyman
Rebecca Bowen Jamil
Carol King
Charles Pazar
Laura Ramirez
Lory Rosenberg
Susan Roy
Paul Schmidt

Lozano-Zuniga v. Lynch, 832 F.3d 822, 831 (7th Cir. 2016); Fuentes-Erazo v. Sessions, 848 F.3d 847, 852 (8th Cir.
2017); Medina-Velasquez v. Sessions, 680 F.3d 744, 750 (10th Cir. 2017). 
 See e.g. Rodriguez-Molinero v. Lynch, 808 F.3d 1134, 1139 (7th Cir. 2015) (noting it is not required to find the

entire Mexican government complicit); De La Rosa v. Holder, 598 F.3d 103, 110 (2d Cir. 2010).
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Ilyce Shugall
Denise Slavin
Andrea Sloan
Polly Webber
William Van Wyke
Robert D Vinikoor
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U.S. Department of Homeland Security
Washington, DC 20528

RATIFICATION OF ACTIONS TAKEN BY THE ACTING SECRETARY OF HOMELAND
SECURITY
I am affirming and ratifying each of my delegable prior actions as Acting Secretary, see 5 U.S.C.
§ 3348(a)(2), (d)(2), out of an abundance of caution because of a recent Government
Accountability Office (GAO) opinion, see B-331650 (Comp. Gen., Aug. 14, 2020), and recent
actions filed in federal court alleging that the November 8, 2019, order of succession issued by
former Acting Secretary Kevin McAleenan was not valid. See, e.g., Guedes v. Bureau of
Alcohol, Tobacco, Firearms, and Explosives, 920 F.3d 1, (D.C. Cir. 2019) (“We have repeatedly
held that a properly appointed official’s ratification of an allegedly improper official’s prior
action . . . resolves the claim on the merits by remedy[ing] the defect (if any) from the initial
appointment” (quote marks omitted) (second alteration in original)).
When former Acting Secretary McAleenan resigned on November 13, 2019, I began serving as
Acting Secretary in accordance with the order of succession former Acting Secretary McAleenan
designated on November 8, 2019, under the Homeland Security Act (HSA), 6 U.S.C. § 113(g)(2)
(enacted on Dec. 23, 2016, Pub. L. 114–GLY$WLWOH;,;ௗ D 130 Stat. 2672). That
designation of the order of succession followed former Secretary Kirstjen Nielsen’s April 9,
2019, designation of the order of succession, also pursuant to section 113(g)(2), which resulted
in Mr. McAleenan serving as Acting Secretary when former Secretary Nielsen resigned.
The Secretary of Homeland Security’s authority to designate the order of succession under
section 113(g)(2) is an alternative means to the authority of the Federal Vacancies Reform Act
(FVRA) to designate an Acting Secretary of Homeland Security. Section 113(g)(2) provides that
it applies “notwithstanding” the FVRA; thus, when there is an operative section 113(g)(2) order
of succession, it alone governs which official shall serve as Acting Secretary. Accordingly, I
properly began serving as Acting Secretary on November 13, 2019. Because section 113(g)(2)
authorizes the designation of an Acting Secretary “notwithstanding chapter 33 of title 5” in its
entirety, section 113(g)(2) orders addressing the line of succession for the Secretary of Homeland
Security are subject to neither the FVRA provisions governing which officials may serve in an
acting position, see 5 U.S.C. § 3345, nor FVRA time constraints, see id. § 3346.
On September 10, 2020, President Donald J. Trump nominated me to serve as Secretary of
Homeland Security. Because I have been serving as the Acting Secretary pursuant to a
section 113(g)(2) order of succession, the FVRA’s prohibition on a nominee’s acting service
while his or her nomination is pending does not apply, and I remain the Acting Secretary
notwithstanding my nomination. Compare 6 U.S.C. § 113(a)(1)(A) (cross-referencing the
FVRA without the “notwithstanding” caveat), with id. § 113(g)(1)–(2) (noting the FVRA
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provisions and specifying, in contrast, that section 113(g) provides for acting secretary service
“notwithstanding” those provisions); see also 5 U.S.C. § 3345(b)(1)(B) (restricting acting officer
service under section 3345(a) by an official whose nomination has been submitted to the Senate
for permanent service in that position).
That said, there have been recent challenges to whether my service is invalid, which rest on the
erroneous contentions that the orders of succession issued by former Secretary Nielsen and
former Acting Secretary McAleenan were invalid. If those contentions were legally correct—
meaning that neither former Secretary Nielsen nor former Acting Secretary McAleenan would
have issued a valid section 113(g)(2) order of succession—then the FVRA would apply and
Executive Order 13753 (published on December 14, 2016, under the FVRA) would continue to
govern the order of succession for the Secretary of Homeland Security.
The FVRA provides an alternative basis for an official to exercise the functions and duties of the
Secretary temporarily in an acting capacity. In that alternate scenario, under the authority of the
FVRA, 5 U.S.C. § 3345(a)(2), when the President submitted my nomination, Peter Gaynor, the
Administrator of the Federal Emergency Management Agency (FEMA), would have become
eligible to exercise the authority of the Secretary temporarily in an acting capacity. This is
because Executive Order 13753 pre-established the President’s succession order for the
Department when the FVRA applies, 1 Mr. Gaynor would be the most senior official eligible to
serve as the Acting Secretary under that succession order, and my nomination restarted the
FVRA’s time limits, 5 U.S.C. § 3346(a)(2).
Out of an abundance of caution and to minimize any disruption to the Department of Homeland
Security and to the Administration’s Homeland Security mission, on September 10, 2020, Mr.
Gaynor exercised any authority of the position of Acting Secretary that he had to designate an
order of succession under 6 U.S.C. § 113(g)(2) (the “Gaynor Order”). Mr. Gaynor re-issued the
order of succession established by former Acting Secretary McAleenan on November 8, 2019,
and placed the Under Secretary for Strategy, Policy, and Plans above the FEMA Administrator in
the order of succession. Once the Gaynor Order was executed, it superseded any authority Mr.
Gaynor may have had under the FVRA and confirmed my authority to continue to serve as the
Acting Secretary. Thus, in addition to the authority I possess pursuant to the November 8, 2019,
order of succession effectuated by former Acting Secretary McAleenan, the Gaynor Order
alternatively removes any doubt that I am currently serving as the Acting Secretary.
I have full and complete knowledge of the contents and purpose of any and all actions taken by
me since November 13, 2019. Among my prior actions that I am ratifying is a Final Rule I
approved and issued in the Federal Register at 85 Fed. Reg. 46,788 (Aug. 3, 2020). Former
Acting Secretary McAleenan issued a Notice of Proposed Rulemaking (NPRM) for that Final
Rule at 84 Fed. Reg. 62,280 (Nov. 14, 2019), and I am familiar with that NPRM having
previously approved the Final Rule. I believe that all of the aforementioned actions as Acting
1

Executive Order 13753, Amending the Order of Succession in the Department of Homeland Security, 81 Fed. Reg.
90667 (Dec. 14, 2016).
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Secretary since November 13, 2019, were legally authorized and entirely proper. However, to
avoid any possible uncertainty and out of an abundance of caution, pursuant to the Secretary of
Homeland Security’s authorities under, inter alia, the Homeland Security Act of 2002, Pub. L.
No 207-296, as amended, and 5 U.S.C. §§ 301-302, I hereby affirm and ratify any and all actions
involving delegable duties that I have taken from November 13, 2019, through September 10,
2020, the date of the execution of the Gaynor Order, and I hereby affirm and ratify the above
noted November 14, 2019 NPRM originally approved by former Acting Secretary McAleenan.

6HSWHPEHU
_____________________
Date

________________________
Chad F. Wolf
Acting Secretary
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1

Defendants respectfully notify Plaintiffs and the Court of an apparent inadvertent factual inaccuracy

2 regarding the ratification of the Proposed Rule, USCIS Fee Schedule & Changes to Certain Other Immigration
3 Benefit Request Requirements, 84 Fed. Reg. 62,280, 62,282 (Nov. 14, 2019), and the Final Rule, USCIS Fee
4 Schedule & Changes to Certain Other Immigration Benefit Request Requirements, 85 Fed. Reg. 46,788,
5 46,790-792 (Aug. 3, 2020) (“Final Rule” or “Rule”), made in their Memorandum of Points and Authorities in
6 Response to Briefs of Amici Curiae in Support of Plaintiffs’ Motion for Preliminary Injunction (“Defs.’ Amici
7 Br.”), ECF No. 75, and Supplemental Brief Regarding Notice of Ratification, ECF No. 80 (“Defs.’ Suppl.
8 Br.”), ECF No. 86.
9

As the basis for Defendants’ ratification argument, see Defs.’ Suppl. Br. 1-2, Defendants explained

10 that, in the event that Chad F. Wolf had not been properly designated Acting Secretary of Homeland Secretary
11 in the first instance, then under Plaintiffs’ theory, “when Mr. Wolf’s nomination” to serve as Secretary of
12 Homeland Security was submitted to the Senate on September 10, 2020, Federal Emergency Management
13 Agency (FEMA) Administrator Peter Gaynor “became the President’s designated Acting Secretary under the
14 FVRA as the senior-most successor under [Executive Order] 13753,” id. at 1; see also Defs.’ Amici Br. 2 n.2.
15 Defendants further explained that on that same day, “‘out of an abundance of caution,’ Mr. Gaynor exercised
16 ‘any authority’ he might possess as Acting Secretary” under the FVRA and Executive Order 13753 and
17 “designated an order of succession for the office under [6 U.S.C.] § 113(g)(2).” Defs.’ Suppl. Br. 1; see also
18 ECF No. 80-1.
19

Late on the evening of Thursday, November 12, 2020, however, the Department of Homeland

20 Security (“DHS”) conveyed to the Department of Justice that it had learned that FEMA records indicate that
21 Mr. Gaynor’s September 10, 2020 succession order may have been signed approximately one hour before Mr.
22 Wolf’s nomination was formally submitted to the Senate. Department of Justice counsel immediately sought
23 to verify the facts regarding the precise timing of events. After reviewing records from FEMA and the United
24 States Senate, it appears that the September 10, 2020 succession order signed by FEMA Administrator Peter
25 Gaynor was likely signed approximately one hour before the Senate received the formal submission of Mr.
26 Wolf’s nomination that same day.

At a minimum, counsel for Defendants cannot confirm that the

27 September 10, 2020 succession order was signed after the submission of Mr. Wolf’s nomination.
28
Immigrant Legal Resource Center et al. v. Chad F. Wolf et al., No. 4:20-cv-5883-JSW
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The precise timing of events on September 10, 2020, however, has no legal effect on the merits of

1

2 Defendants’ ratification arguments because, out of an abundance of caution, on November 14, 2020, Mr.
3 Gaynor once more exercised any authority he may have as Acting Secretary under Executive Order 13753
4 and designated an order of succession under 6 U.S.C. § 113(g)(2). See Order Designating the Order of
5 Succession for the Secretary of Homeland Security (Nov. 14, 2020), available at https://www.dhs.gov/sites/
6 default/files/publications/20_1114_gaynor-order.pdf. Under the November 14, 2020 succession order, Mr.
7 Wolf, as the Senate-confirmed Under Secretary for Strategy, Policy, and Plans, is the senior-most official in
8 the line of succession and would have begun serving as Acting Secretary upon the issuance of the order. Thus,
9 even if Plaintiffs are correct that the order of succession for the office of the Secretary continued to be
10 governed by the Federal Vacancies Reform Act and Executive Order 13753 after the issuance of Secretary
11 Nielsen’s April 9, 2019 order and even if Mr. Gaynor’s September 10, 2020 succession order was invalid due
12 its timing, Mr. Wolf would be the valid Acting Secretary pursuant to Mr. Gaynor’s November 14, 2020
13 succession order. And on November 16, 2020, Mr. Wolf ratified all of his prior delegable actions from
14 November 13, 2019 to November 14, 2020 and certain actions taken by former Acting Secretary Kevin
15 McAleenan, thereby ratifying the Proposed Rule and Final Rule once more. See Ratification of Actions Taken
16 by the Acting Secretary of Homeland Security (Nov. 16, 2020), available at https://www.dhs.gov/
17 sites/default/files/publications/20_1116_as1-global-ratification.pdf; Ratification of Certain Actions Taken
18 by Former Acting Secretary Kevin McAleenan and One Action Taken by Joseph Edlow (Nov. 16, 2020),
19 available at https://www.dhs.gov/sites/default/files/publications/20_1116_ratification-of-mcaleenan-edlow20 actions.pdf. Accordingly, regardless of the validity of the September 10, 2020 succession order, the Proposed
21 Rule and Final Rule have been validly ratified. 1
22

1

In any event, under the plain language of the FVRA, Mr. Gaynor’s September 10, 2020 succession order was
23 validly issued, even if signed an hour before, because it was still signed on the same day as the submission of
Mr. Wolf’s nomination. The statutory provision that allows for acting service during the pendency of a
24 nomination, 5 U.S.C. § 3346(a)(2), provides that an acting official may serve “once a first or second
25 nomination for the office is submitted to the Senate, from the date of such nomination for the period that the
nomination is pending in the Senate.” In other words, once Mr. Wolf’s nomination was submitted on
26 September 10, 2020, Mr. Gaynor would have been permitted to serve as Acting Secretary “from th[at] date,”—
i.e., from September 10, 2020—while Mr. Wolf’s nomination is pending before the Senate. And consistent
27 with the long-established rule that unless required by “substantial justice,” a governmental action is deemed
effective from the first moment of the day in which it was enacted regardless of the precise time it was actually
28 enacted, under § 3346(a)(2), Mr. Gaynor had the authority to issue the succession order from the first moment
Immigrant Legal Resource Center et al. v. Chad F. Wolf et al., No. 4:20-cv-5883-JSW
Notice of Correction
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1 Dated: November 18, 2020

Respectfully submitted,

2

JEFFREY BOSSERT CLARK
Acting Assistant Attorney General
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U.S. Department of Homeland Security
:DVKLQJWRQ'&

5$7,),&$7,212)$&7,2167$.(1%<7+($&7,1*6(&5(7$5<2)+20(/$1'
6(&85,7<
,DPDIILUPLQJDQGUDWLI\LQJHDFKRIP\GHOHJDEOHSULRUDFWLRQVDV$FWLQJ6HFUHWDU\see 86&
 D   G  RXWRIDQDEXQGDQFHRIFDXWLRQEHFDXVHRIDUHFHQW*RYHUQPHQW
$FFRXQWDELOLW\2IILFH *$2 RSLQLRQsee % &RPS*HQ$XJ DQGUHFHQW
DFWLRQVILOHGLQIHGHUDOFRXUWDOOHJLQJWKDWWKH1RYHPEHURUGHURIVXFFHVVLRQLVVXHGE\
IRUPHU$FWLQJ6HFUHWDU\.HYLQ0F$OHHQDQZDVQRWYDOLG See, e.g.Guedes v. Bureau of
Alcohol, Tobacco, Firearms, and Explosives)G '&&LU  ³:HKDYHUHSHDWHGO\
KHOGWKDWDSURSHUO\DSSRLQWHGRIILFLDO¶VUDWLILFDWLRQRIDQDOOHJHGO\LPSURSHURIILFLDO¶VSULRU
DFWLRQUHVROYHVWKHFODLPRQWKHPHULWVE\UHPHG\>LQJ@WKHGHIHFW LIDQ\ IURPWKHLQLWLDO
DSSRLQWPHQW´ TXRWHPDUNVRPLWWHG  VHFRQGDOWHUDWLRQLQRULJLQDO 
:KHQIRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQUHVLJQHGRQ1RYHPEHU,EHJDQVHUYLQJDV
$FWLQJ6HFUHWDU\LQDFFRUGDQFHZLWKWKHRUGHURIVXFFHVVLRQIRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQ
GHVLJQDWHGRQ1RYHPEHUXQGHUWKH+RPHODQG6HFXULW\$FW +6$ 86& J  
HQDFWHGRQ'HF3XE/±GLY$WLWOH;,;ௗ D 6WDW  7KDW
GHVLJQDWLRQRIWKHRUGHURIVXFFHVVLRQIROORZHGIRUPHU6HFUHWDU\.LUVWMHQ1LHOVHQ¶V$SULO
GHVLJQDWLRQRIWKHRUGHURIVXFFHVVLRQDOVRSXUVXDQWWRVHFWLRQ J  ZKLFKUHVXOWHG
LQ0U0F$OHHQDQVHUYLQJDV$FWLQJ6HFUHWDU\ZKHQIRUPHU6HFUHWDU\1LHOVHQUHVLJQHG
7KH6HFUHWDU\RI+RPHODQG6HFXULW\¶VDXWKRULW\WRGHVLJQDWHWKHRUGHURIVXFFHVVLRQXQGHU
VHFWLRQ J  LVDQDOWHUQDWLYHPHDQVWRWKHDXWKRULW\RIWKH)HGHUDO9DFDQFLHV5HIRUP$FW
)95$ WRGHVLJQDWHDQ$FWLQJ6HFUHWDU\RI+RPHODQG6HFXULW\ 6HFWLRQ J  SURYLGHVWKDW
LWDSSOLHV³QRWZLWKVWDQGLQJ´WKH)95$WKXVZKHQWKHUHLVDQRSHUDWLYHVHFWLRQ J  RUGHU
RIVXFFHVVLRQLWDORQHJRYHUQVZKLFKRIILFLDOVKDOOVHUYHDV$FWLQJ6HFUHWDU\ $FFRUGLQJO\,
SURSHUO\EHJDQVHUYLQJDV$FWLQJ6HFUHWDU\RQ1RYHPEHU%HFDXVHVHFWLRQ J  
DXWKRUL]HVWKHGHVLJQDWLRQRIDQ$FWLQJ6HFUHWDU\³QRWZLWKVWDQGLQJ FKDSWHURIWLWOH´LQLWV
HQWLUHW\VHFWLRQ J  RUGHUVDGGUHVVLQJWKHOLQHRIVXFFHVVLRQIRUWKH6HFUHWDU\RI+RPHODQG
6HFXULW\DUHVXEMHFWWRQHLWKHUWKH)95$SURYLVLRQVJRYHUQLQJZKLFKRIILFLDOVPD\VHUYHLQDQ
DFWLQJSRVLWLRQsee 86&QRU)95$WLPHFRQVWUDLQWVsee id. 
2Q6HSWHPEHU3UHVLGHQW'RQDOG-7UXPSQRPLQDWHGPHWRVHUYHDV6HFUHWDU\RI
+RPHODQG6HFXULW\ %HFDXVH,KDYHEHHQVHUYLQJDVWKH$FWLQJ6HFUHWDU\SXUVXDQWWRD
VHFWLRQ J  RUGHURIVXFFHVVLRQWKH)95$¶VSURKLELWLRQRQDQRPLQHH¶VDFWLQJVHUYLFH
ZKLOHKLVRUKHUQRPLQDWLRQLVSHQGLQJGRHVQRWDSSO\DQG,UHPDLQWKH$FWLQJ6HFUHWDU\
QRWZLWKVWDQGLQJP\QRPLQDWLRQCompare 86& D  $  FURVVUHIHUHQFLQJWKH
)95$ ZLWKRXWWKH³QRWZLWKVWDQGLQJ´FDYHDW with id.  J  ±   QRWLQJWKH)95$
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SURYLVLRQVDQGVSHFLI\LQJLQFRQWUDVWWKDWVHFWLRQ J SURYLGHVIRUDFWLQJVHFUHWDU\VHUYLFH
³QRWZLWKVWDQGLQJ´WKRVHSURYLVLRQV  see also 86& E  %  UHVWULFWLQJDFWLQJRIILFHU
VHUYLFHXQGHUVHFWLRQ D E\DQRIILFLDOZKRVHQRPLQDWLRQKDVEHHQVXEPLWWHGWRWKH6HQDWH
IRUSHUPDQHQWVHUYLFHLQWKDWSRVLWLRQ 
7KDWVDLGWKHUHKDYHEHHQUHFHQWFKDOOHQJHVFRQWHQGLQJWKDWP\VHUYLFHLVLQYDOLGUHVWLQJRQWKH
HUURQHRXVFRQWHQWLRQVWKDWWKHRUGHUVRIVXFFHVVLRQLVVXHGE\IRUPHU6HFUHWDU\1LHOVHQDQG
IRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQZHUHLQYDOLG ,IWKRVHFRQWHQWLRQVZHUHOHJDOO\FRUUHFW²
PHDQLQJWKDWQHLWKHUIRUPHU6HFUHWDU\1LHOVHQQRUIRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQZRXOG
KDYHLVVXHGDYDOLGVHFWLRQ J  RUGHURIVXFFHVVLRQ²WKHQWKH)95$ZRXOGDSSO\DQG
([HFXWLYH2UGHU SXEOLVKHGRQ'HFHPEHUXQGHUWKH)95$ ZRXOGFRQWLQXHWR
JRYHUQWKHRUGHURIVXFFHVVLRQIRUWKH6HFUHWDU\RI+RPHODQG6HFXULW\
7KH)95$SURYLGHVDQDOWHUQDWLYHEDVLVIRUDQRIILFLDOWRH[HUFLVHWKHIXQFWLRQVDQGGXWLHVRIWKH
6HFUHWDU\WHPSRUDULO\LQDQDFWLQJFDSDFLW\,QWKDWDOWHUQDWHVFHQDULRXQGHUWKHDXWKRULW\RIWKH
)95$86& D  ZKHQWKH3UHVLGHQWVXEPLWWHGP\QRPLQDWLRQ3HWHU*D\QRUWKH
$GPLQLVWUDWRURIWKH)HGHUDO(PHUJHQF\0DQDJHPHQW$JHQF\ )(0$ ZRXOGKDYHEHFRPH
HOLJLEOHWRH[HUFLVHWKHDXWKRULW\RIWKH6HFUHWDU\WHPSRUDULO\LQDQDFWLQJFDSDFLW\ 7KLVLV
EHFDXVH([HFXWLYH2UGHUSUHHVWDEOLVKHGWKH3UHVLGHQW¶VVXFFHVVLRQRUGHUIRUWKH
'HSDUWPHQWZKHQWKH)95$DSSOLHV 0U*D\QRUZRXOGEHWKHPRVWVHQLRURIILFLDOHOLJLEOHWR
VHUYHDVWKH$FWLQJ6HFUHWDU\XQGHUWKDWVXFFHVVLRQRUGHUDQGP\QRPLQDWLRQUHVWDUWHGWKH
)95$¶VWLPHOLPLWV86& D  
2XWRIDQDEXQGDQFHRIFDXWLRQDQGWRPLQLPL]HDQ\GLVUXSWLRQWRWKH'HSDUWPHQWRI+RPHODQG
6HFXULW\DQGWRWKH$GPLQLVWUDWLRQ¶V+RPHODQG6HFXULW\PLVVLRQRQ1RYHPEHUDIWHU
WKH3UHVLGHQWVXEPLWWHGP\QRPLQDWLRQWRWKH6HQDWHRQ6HSWHPEHU0U*D\QRU
H[HUFLVHGDQ\DXWKRULW\RIWKHSRVLWLRQRI$FWLQJ6HFUHWDU\WKDWKHKDGWRGHVLJQDWHDQRUGHURI
VXFFHVVLRQXQGHU86& J   WKH³*D\QRU2UGHU´  0U*D\QRUUHLVVXHGWKHRUGHURI
VXFFHVVLRQHVWDEOLVKHGE\IRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQRQ1RYHPEHUDQGSODFHG
WKH8QGHU6HFUHWDU\IRU6WUDWHJ\3ROLF\DQG3ODQVDERYHWKH)(0$$GPLQLVWUDWRULQWKHRUGHU
RIVXFFHVVLRQ 2QFHWKH*D\QRU2UGHUZDVH[HFXWHGLWVXSHUVHGHGDQ\DXWKRULW\0U*D\QRU
PD\KDYHKDGXQGHUWKH)95$DQGFRQILUPHGP\DXWKRULW\WRFRQWLQXHWRVHUYHDVWKH$FWLQJ
6HFUHWDU\ 7KXVLQDGGLWLRQWRWKHDXWKRULW\,SRVVHVVSXUVXDQWWRWKH1RYHPEHURUGHU


([HFXWLYH2UGHU$PHQGLQJWKH2UGHURI6XFFHVVLRQLQWKH'HSDUWPHQWRI+RPHODQG6HFXULW\)HG5HJ
 'HF 


0U*D\QRUVLJQHGDQLQLWLDOVXFFHVVLRQRUGHUWRWKLVHIIHFWRQ6HSWHPEHU 2XWRIFDXWLRQGXHWR
XQFHUWDLQWLHVUHODWHGWRWKHWLPLQJRIWKHVLJQLQJRIWKDWRUGHURQWKHGDWHRIP\QRPLQDWLRQWRWKH866HQDWH
$GPLQLVWUDWRU*D\QRUKDVLVVXHGWKH1RYHPEHURUGHU )XUWKHU,SUHYLRXVO\LVVXHGDUDWLILFDWLRQRUGHURQ
6HSWHPEHUVLPLODUWRWKLVSUHVHQWRUGHUsee 5DWLILFDWLRQ)HG5HJ 6HSW EXW,DP
LVVXLQJWKLVRUGHUWRGD\WRHOLPLQDWHDQ\SRWHQWLDOTXHVWLRQDERXWZKHWKHUDVVXPLQJWKDWWKHRUGHUVLVVXHGE\
6HFUHWDU\1LHOVHQDQG$FWLQJ6HFUHWDU\0F$OHHQDQZHUHLQVXIILFLHQWWRPDNHPH$FWLQJ6HFUHWDU\XQGHUVHFWLRQ
 J  P\UDWLILFDWLRQKDVRFFXUUHGVXEVHTXHQWWRWKHSURSHUVLJQLQJDQGLVVXDQFHRIDVXFFHVVLRQRUGHUWKDWKDV
WKHHIIHFWRIPDNLQJPH$FWLQJ6HFUHWDU\
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RIVXFFHVVLRQHIIHFWXDWHGE\IRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQWKH*D\QRU2UGHUDOWHUQDWLYHO\
UHPRYHVDQ\GRXEWWKDW,DPFXUUHQWO\VHUYLQJDVWKH$FWLQJ6HFUHWDU\
,KDYHIXOODQGFRPSOHWHNQRZOHGJHRIWKHFRQWHQWVDQGSXUSRVHRIDQ\DQGDOODFWLRQVWDNHQE\
PHVLQFH1RYHPEHU $PRQJP\SULRUDFWLRQVWKDW,DPUDWLI\LQJLVD)LQDO5XOH,
DSSURYHGDQGLVVXHGLQWKH)HGHUDO5HJLVWHUDW)HG5HJ $XJ  )RUPHU
$FWLQJ6HFUHWDU\0F$OHHQDQLVVXHGD1RWLFHRI3URSRVHG5XOHPDNLQJ 1350 IRUWKDW)LQDO
5XOHDW)HG5HJ 1RY DQG,DPIDPLOLDUZLWKWKDW1350KDYLQJ
SUHYLRXVO\DSSURYHGWKH)LQDO5XOH ,EHOLHYHWKDWDOORIWKHDIRUHPHQWLRQHGDFWLRQVDV$FWLQJ
6HFUHWDU\VLQFH1RYHPEHUZHUHOHJDOO\DXWKRUL]HGDQGHQWLUHO\SURSHU +RZHYHUWR
DYRLGDQ\SRVVLEOHXQFHUWDLQW\DQGRXWRIDQDEXQGDQFHRIFDXWLRQSXUVXDQWWRWKH6HFUHWDU\RI
+RPHODQG6HFXULW\¶VDXWKRULWLHVXQGHU inter aliaWKH+RPHODQG6HFXULW\$FWRI3XE/
1RDVDPHQGHGDQG86&,KHUHE\DIILUPDQGUDWLI\DQ\DQGDOODFWLRQV
LQYROYLQJGHOHJDEOHGXWLHVWKDW,KDYHWDNHQIURP1RYHPEHUWKURXJK1RYHPEHU
WKHGDWHRIWKHH[HFXWLRQRIWKH*D\QRU2UGHUDQG,KHUHE\DIILUPDQGUDWLI\WKHDERYH
QRWHG1RYHPEHU1350RULJLQDOO\DSSURYHGE\IRUPHU$FWLQJ6HFUHWDU\0F$OHHQDQ
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441 G St. N.W.
Washington, DC 20548

Decision
Matter of:

Department of Homeland Security—Legality of Service of Acting
Secretary of Homeland Security and Service of Senior Official
Performing the Duties of Deputy Secretary of Homeland Security

File:

B-331650

Date:

August 14, 2020

DIGEST
The Federal Vacancies Reform Act of 1998 (Vacancies Reform Act) provides for
temporarily filling vacant executive agency positions that require presidential
appointment with Senate confirmation. 5 U.S.C. § 3345. GAO’s role under the
Vacancies Reform Act is to collect information agencies are required to report to
GAO, and GAO uses this information to report to Congress any violations of the time
limitations on acting service imposed by the Vacancies Reform Act.
5 U.S.C. § 3349. As part of this role, we issue decisions on agency compliance with
the Vacancies Reform Act when requested by Congress. The Vacancies Reform
Act is generally the exclusive means for filling a vacancy in a presidentially
appointed, Senate confirmed position unless another statute provides an exception.
5 U.S.C. § 3347. The Homeland Security Act of 2002 provides an order of
succession outside of the Vacancies Reform Act when a vacancy arises in the
position of Secretary of the Department of Homeland Security (DHS).
6 U.S.C. § 113(g).
Upon Secretary Kirstjen Nielsen’s resignation on April 10, 2019, the official who
assumed the title of Acting Secretary had not been designated in the order of
succession to serve upon the Secretary’s resignation. Because the incorrect official
assumed the title of Acting Secretary at that time, subsequent amendments to the
order of succession made by that official were invalid and officials who assumed
their positions under such amendments, including Chad Wolf and Kenneth
Cuccinelli, were named by reference to an invalid order of succession. We have not
reviewed the legality of other actions taken by these officials; we are referring the
matter to the Inspector General of DHS for review.

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 537 of 965

DECISION
This responds to a request from the Chairman of the Committee on Homeland
Security and the Acting Chairwoman of the Committee of Oversight and Reform
regarding the legality of the appointment of Chad Wolf as Acting Secretary of the
Department of Homeland Security (DHS) and Ken Cuccinelli as Senior Official
Performing the Duties of Deputy Secretary. Letter from Chairman, Committee on
Homeland Security, U.S. House of Representatives and Acting Chairwoman,
Committee on Oversight and Reform, U.S. House of Representatives to Comptroller
General (Nov. 15, 2019). Specifically, we consider whether the appointments were
authorized pursuant to the Secretary’s designation of an order of succession under
the Homeland Security Act of 2002 (HSA). Homeland Security Act of 2002, Pub. L.
No. 107-296, 116 Stat. 2135 (Nov. 25, 2002), as amended by National Defense
Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328, § 1903, 130 Stat. 2000,
2672 (Dec. 23, 2016), codified at 6 U.S.C. § 113(g)(2).
As explained below, we conclude that in the case of vacancies in the positions of
Secretary, Deputy Secretary, and Undersecretary for Management, HSA provides a
means for an official to assume the title of Acting Secretary pursuant to a
designation of further order of succession by the Secretary. However, upon the
resignation of Secretary Kirstjen Nielsen, the express terms of the then existing
designation required the Director of the Cybersecurity and Infrastructure Security
Agency (CISA) to assume that title instead of the Commissioner of Customs and
Border Protection (CBP), Kevin McAleenan. As such, the subsequent appointments
of Under Secretary for Strategy, Policy, and Plans, Chad Wolf and Principal Deputy
Director of U.S. Citizenship and Immigration Services (USCIS) Ken Cuccinelli were
also improper because they relied on an amended designation made by Mr.
McAleenan. 1
Under the Federal Vacancies Reform Act of 1998 (Vacancies Reform Act), GAO
collects information agencies are required to report to GAO, and GAO uses this
information to report to Congress any violations of the time limitations on acting
service imposed by the Vacancies Reform Act. 5 U.S.C. § 3349. As part of this
1

We have only been asked to address the designation of Messers. Wolf and
Cuccinelli, so we do not otherwise address the consequences of any official’s
improper service. We are referring that question to the DHS Inspector General for
his review. In that regard, we are aware that certain actions taken by Acting
Secretary Wolf and his authority to take them are currently the subject of
litigation. See, e.g. A.B-B v. Morgan, Docket No. 1:20-cv-0846 (D.D.C. 2020); Casa
De Maryland v. Wolf, Docket No. 8:20-cv-02118 (D. Md. 2020); Don’t Shoot Portland
v. Wolf, Docket No. 1:20-cv-02040 (D.D.C. 2020). We are also aware that in March,
2020, the U.S. District Court for the District of Columbia ruled that Mr. Cuccinnelli’s
separate appointment as acting director of USCIS was illegal. See L.M.-M v.
Cuccinelli, 442 F. Supp. 3d 1, 29 (D.D.C. 2020). That question was not before us.
Page 2

B-331650

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 538 of 965

role, we issue decisions on agency compliance with the Vacancies Reform Act when
requested by Congress. Our practice when rendering decisions is to contact the
relevant agencies and obtain their legal views on the subject of the request. GAO,
Procedures and Practices for Legal Decisions and Opinions, GAO-06-1064SP
(Washington, D.C.: Sept. 5, 2006), available at www.gao.gov/products/GAO-061064SP. We contacted DHS to obtain the agency’s views. Letter from Managing
Associate General Counsel, GAO, to General Counsel, DHS (Dec. 6, 2019). We
received DHS’s response on December 20, 2019. Letter from Associate General
Counsel for General Law, DHS, to Managing Associate General Counsel, GAO
(Dec. 20, 2019) (Response Letter).
BACKGROUND
The Vacancies Reform Act permits certain individuals to serve as acting officials in
vacant presidentially appointed, Senate confirmed positions (PAS) for limited periods
of time. 5 U.S.C. §§ 3345, 3346. The Vacancies Reform Act is generally the
exclusive means for filling a vacancy in a PAS position unless another statute
provides an exception. 2 Pursuant to the Vacancies Reform Act, the first assistant to
a PAS position automatically becomes the acting official in case of a vacancy unless
the President designates another individual who meets the Vacancies Reform Act’s
eligibility requirements. 5 U.S.C. § 3345.
HSA created DHS to prevent terrorist attacks within the United States and reduce
the nation’s vulnerabilities to such attacks, among other critical missions.
Pub. L. No. 107-297, title I, § 101. At the head of the department, HSA created the
position of Secretary of Homeland Security who is vested with all the functions of all
officers, employees, and organizational units of DHS. HSA, Pub. L. No. 107-296,
title I, § 102. HSA also created the position of Deputy Secretary and made the
Deputy Secretary the first assistant for purposes of the Vacancies Reform Act.
Pub. L. No. 107-297, title I, § 103.
On December 23, 2016, HSA was amended to establish an order of succession
outside the Vacancies Reform Act for the position of Secretary. National Defense
Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328, div. A, title XIX, § 1903,
130 Stat. 2000, 2672 (2016). Under the amendment, the Under Secretary for
Management is next in line to be Acting Secretary in the case of absence, disability,
or vacancy in the positions of Secretary and Deputy Secretary. 6 U.S.C. §
113(g)(1). Beyond this mandated order, “the Secretary may designate such other
officers of the Department in further order of succession to serve as Acting
2

A statute only qualifies as an exception if the statutory provision expressly
authorizes the President or the head of an executive department to designate an
official to perform the functions and duties of a specified office temporarily in an
acting capacity or it designates an acting official. 5 U.S.C. § 3347(a)(1).

Page 3
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Secretary.” 3 6 U.S.C. § 113(g)(2). These succession provisions take effect
“[n]otwithstanding” the provisions of the Vacancies Reform Act. 4 6 U.S.C. § 113(g).
On December 5, 2017, Kirstjen Nielsen was confirmed as Secretary of DHS. On
April 10, 2019, Secretary Nielsen resigned from her position. At this time, the
Deputy Secretary position had been vacant since April 14, 2018, and the Under
Secretary for Management resigned on April 10, 2019, as well, leaving that position
vacant. GAO, Federal Executive Vacancy System Database, available at
https://www.gao.gov/legal/other-legal-work/federal-vacancies-reform-act. 5 Upon the
Secretary’s resignation, the Commissioner of Customs and Border Protection, Kevin
McAleenan, assumed the title of Acting Secretary.
On November 13, 2019, Acting Secretary McAleenan resigned, and the Under
Secretary for Strategy, Policy, and Plans, Chad Wolf assumed the title of Acting
Secretary. The same day, Mr. Wolf designated the Principal Deputy Director of
USCIS, Kenneth Cuccinelli, as the Senior Official Performing the Duties of Deputy
Secretary of Homeland Security (Deputy Secretary). 6
DISCUSSION
Article II of the U.S. Constitution provides that “[The President] shall nominate, and
by and with the Advice and Consent of the Senate, shall appoint . . . all other
Officers of the United States, whose Appointments are not herein otherwise provided
for, and which shall be established by Law.” U.S. Const. art. II, § 2. As noted
previously, when there is a vacancy in these presidentially appointed, Senate
confirmed (PAS) positions, the Vacancies Reform Act is generally the exclusive
means for filling them temporarily with an acting official, unless another statute
provides an exception.
3

The amendment did not impose time limitations on an individual serving as Acting
Secretary under HSA.
4

HSA does not establish an order of succession outside the Vacancies Reform Act
for the position of Deputy Secretary. However, HSA establishes the Under
Secretary for Management as the first assistant to the Deputy Secretary for
purposes of the Vacancies Reform Act. 6 U.S.C. § 113(a)(1)(F).
5

Under the Vacancies Reform Act, agencies are required to report to GAO certain
information regarding vacancies in PAS positions. 5 U.S.C. § 3349(a). GAO
compiles the information from these reports and makes them available to the public
through its Executive Vacancy System.

6

Regarding Mr. Cuccinelli, this decision only addresses his service as the Senior
Official Performing the Duties of Deputy Secretary and does not address any other
positions which he may also hold.
Page 4
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Here, HSA provides such an exception. HSA requires the Under Secretary for
Management to serve as Acting Secretary if there is a vacancy in the offices of
Secretary and Deputy Secretary. 6 U.S.C. § 113. By providing an initial order of
succession for the Secretary and allowing the Secretary to make further
designations, HSA qualifies as an exception to the Vacancies Reform Act’s
exclusivity provision.
At the time the Secretary resigned, the positions specified in HSA were vacant as
well, permitting DHS to turn to the Secretary’s designation of further officials to serve
as Acting Secretary when Secretary Nielsen resigned and the position of Secretary
became vacant. 6 U.S.C. § 113(g)(1), (2). Hence, to determine whether Chad Wolf
and Ken Cuccinelli are properly serving, we must examine whether DHS adhered to
the order of succession in the Secretary’s delegation in force at the time Mr.
McAleenan and Mr. Wolf each assumed the title of Acting Secretary. As explained
further below, we conclude DHS did not.
HSA Delegation 00106
In its response to us, DHS stated that Secretary Nielsen had exercised the HSA
power to designate an order of succession through Delegation 00106. See
Response Letter. Secretary Nielsen issued this delegation on February 15, 2019
(February Delegation). 7 In this February Delegation, there were two grounds for
assuming the position of Acting Secretary. The first ground was in the case of the
Secretary’s death, resignation, or inability to perform the functions of the office.
February Delegation § II.A. The second ground was if the Secretary was
unavailable to act during a disaster or catastrophic emergency. Id. § II.B.
Each ground had its own order of succession. In cases of the Secretary’s death,
resignation, or inability to perform the functions of the office, the February Delegation
stated the order of succession was governed by Executive Order 13753 (E.O.
13753). Id. § II.A. E.O. 13753 included an order of succession for officers who
would act and perform the duties of the Secretary during any period in which the
Secretary has died, resigned, or otherwise become unable to perform the functions
and duties of the Office of Secretary. In cases where the Secretary is unavailable to
act during a disaster or catastrophic emergency, Annex A to the February
Delegation governed the order of succession. Id. § II.B. At that time, the orders of
succession found in E.O. 13753 and Annex A were the same. The figure in
appendix 1 attached to this decision illustrates the legal framework that could be
used to designate an Acting Secretary at the time of the February Delegation.

7

DHS, DHS Orders of Succession and Delegations of Authorities for Named
Positions, DHS Delegation No. 00106, Revision No. 08.4 (Feb. 15, 2019).
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Under E.O. 13753 and Annex A, the first four positions in the order of succession
were as follows: (1) Deputy Secretary, (2) Under Secretary for Management, (3)
Administrator of the Federal Emergency Management Agency (FEMA), and (4)
Director of CISA. 8
The February Delegation also listed positions in an order of succession for Deputy
Secretary in Annex B. The first four positions were as follows: (1) Under Secretary
for Management, (2) Administrator of FEMA, (3) Director of CISA, and (4) Under
Secretary of Science and Technology. 9
The February Delegation further stated acting officials in the listed positions are
ineligible to serve and, therefore, the order of succession would fall to the next
designated official in the approved order of succession. Id. § II.G.
Nielsen’s Resignation
According to DHS, on April 9, 2019, the day before her resignation, Secretary
Nielsen established a new order of succession. Delegation 00106 was updated the
following day, reflecting the changes (April Delegation). 10 The April Delegation on its
face maintained the two separate grounds for designation. Vacancies due to the
Secretary’s death, resignation, or inability to perform the functions of the office were
still governed by the order of succession under E.O. 13753, and vacancies due to
the Secretary’s unavailability to act during a disaster or catastrophic emergency
were still governed by Annex A to the Delegation. April Delegation §§ II.A, II.B.
Secretary Nielsen did however amend the orders of succession for the Secretary
and Deputy Secretary in Annexes A and B, respectively. The figure in appendix 1
attached to this decision illustrates the legal framework that could be used to
designate an Acting Secretary at the time of the April Delegation.

8

Both E.O 13753 and Annex A list more positions than those indicated here.
However, they are not relevant for purposes of this decision. Public Law 115-278
renamed the position of Under Secretary for National Protection and Programs to be
Director of the Cybersecurity and Infrastructure Security Agency. Cybersecurity and
Infrastructure Security Agency Act of 2018, Pub. L. No. 115-278, § 2(a), 132 Stat.
4168, 4169 (Nov. 16, 2018), codified at 6 U.S.C. § 652(a), (b).
9

The Secretary may provide for an order of succession for the Deputy position
under general management authorities granted the Secretary in HSA. 6 U.S.C.
§ 112. However, any order of succession for the Deputy position must reflect that
the Under Secretary for Management is the first assistant for purposes of the
Vacancies Act, in accordance with HSA. 6 U.S.C. § 113(a)(1)(F).
10

DHS, Orders of Succession and Delegations of Authorities for Named Positions,
Delegation No. 00106, Revision No. 08.5 (Apr. 10, 2019).
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The first four positions in the order of succession for Acting Secretary in revised
Annex A (disaster or catastrophic emergency) were as follows: (1) Deputy
Secretary, (2) Under Secretary for Management, (3) Commissioner of CBP, and (4)
Administrator of FEMA. April Delegation Annex A. The April Delegation removed
the CISA director from for the order of succession. The April Delegation added the
Commissioner to be third in the order, making the Administrator fourth in the order.
In amending Annex A, the Secretary effectively established two different orders of
succession. Annex A only applies to the Secretary’s unavailability as a result of a
disaster or catastrophic emergency. Because the Secretary did not amend the order
of succession established in E.O. 13753 otherwise, the Delegation maintained the
order set out therein whenever the position became vacant as a result of the
Secretary’s death, resignation, or inability to perform the functions of the office: (1)
Deputy Secretary, (2) Under Secretary for Management, (3) Administrator of FEMA,
and (4) Director of CISA.
Secretary Nielsen also changed the order of succession for Deputy Secretary in
Annex B. The first four positions in the order of succession were changed to be: (1)
Under Secretary for Management, (2) Administrator of the Transportation Security
Administration (TSA), (3) Administrator of FEMA, and (4) the Director of CISA. Id.
Annex B.
On April 10, Secretary Nielsen and the Under Secretary for Management resigned.
The Deputy Secretary had resigned a year earlier. In its response to us, DHS stated
that it referred to the April Delegation to fill the Acting Secretary position. See
Response Letter. Apparently, DHS mistakenly referred to Annex A, rather than E.O.
13753. Mr. McAleenan served as the previously confirmed Commissioner of U.S.
Customs and Border Protection at the time. Mr. McAleenan would have been the
appropriate official had Secretary Nielsen been unavailable to act during a disaster
or catastrophic emergency. That was not the case here. Secretary Nielsen
resigned. A Secretary’s resignation is addressed in E.O. 13753, not Annex A.
Applying the plain language of the April Delegation, the governing order of
succession therefore, should have been that provided under E.O. 13753 and not
Annex A. The April Delegation explicitly stated, “In case of the Secretary’s death,
resignation, or inability to perform the functions of the Office, the orderly succession
of officials is governed by Executive Order 13753, amended on December 9, 2016.”
April Delegation § II.A (emphasis added). Annex A only applied to when the
Secretary was unavailable to act during a disaster or catastrophic emergency. Id. §
II.B.
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The first previously confirmed official in the order of succession in E.O. 13753 was
the Director of CISA. 11 However, instead of following the order of succession in E.O.
13753, DHS applied the one in Annex A. If DHS had invoked the April Delegation
due to the Secretary’s unavailability to act during a disaster or catastrophic
emergency, then Mr. McAleenan would have been the designated official. However,
here the vacancy was due to Secretary Nielsen’s resignation. Accordingly, under
the express terms of Delegation 00106, the incorrect individual assumed the position
of Acting Secretary.
In its response to us, DHS stated that Secretary Nielsen used the authority provided
by HSA to establish an order of succession with Mr. McAleenan’s position—the
Commissioner of Customs and Border Protection—as next in the order of
succession, after the positions of Deputy Secretary and Under Secretary for
Management. Response Letter. DHS further stated that the order of succession
was not governed by E.O. 13753 because the executive order was superseded
when the Secretary established an order of succession pursuant to HSA. Id.
DHS asserted that the direction from the Secretary to change the order of
succession applied to any vacancy in the position of the Secretary. In support, DHS
provided a memorandum from the DHS General Counsel to Secretary Nielsen.
Memorandum from General Counsel, DHS, to Secretary of Homeland Security (Apr.
9, 2019) (Memorandum).
The Memorandum included the revised order of succession for Annex A which
provides:
“By the authority vested in me as Secretary of Homeland Security,
including [HSA], 6 U.S.C. § 113(g)(2), I hereby designate the order of
succession for the Secretary of Homeland Security as follows: Annex
A of . . . Delegation No. 00106, is hereby amended by striking the text
of such Annex in its entirety and inserting the following in lieu thereof.”
Id. This Memorandum includes additional text from the then-General Counsel
summarizing Secretary Nielsen’s desire to “designate certain officers of [DHS] in
order of succession to serve as Acting Secretary,” and that “[b]y approving the
attached document, you will designate your desired order of succession for the
Secretary . . . in accordance with your authority pursuant to [HSA].” Id. A discussion
section in this memorandum was redacted before DHS provided it to us.

11

The confirmed Director of CISA at the time of Secretary Nielsen’s resignation was
Christopher Krebs. GAO, Federal Executive Vacancy System Database, available
at https://www.gao.gov/legal/other-legal-work/federal-vacancies-reform-act. The
Administrator of FEMA was listed third in the order of succession, but the
Administrator resigned on March 3, 2019, before Secretary Nielsen resigned. Id.
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Notwithstanding the General Counsel’s statement in the Memorandum asserting the
Secretary’s intentions in amending the April Delegation, the plain language of the
delegation controls, and it speaks for itself. When Secretary Nielsen issued the April
Delegation, she only amended Annex A, placing the Commissioner of U.S. Customs
and Border Protection as the next position in the order of succession in cases of the
Secretary’s unavailability to act during a disaster or catastrophic emergency. April
Delegation Annex A. She did not change the ground for which Annex A would
apply. DHS did not provide evidence of Secretary Nielsen’s designation under HSA
in the case of her death, resignation, or inability to perform the functions of the office.
We are mindful that the timing of Secretary Nielsen’s resignation the next day and
the subsequent actions and statements of officials—such as Secretary Nielsen’s
farewell message to DHS 12—may suggest that she intended for Mr. McAleenan to
become the Acting Secretary upon her resignation. However, it would be
inappropriate, in light of the clear express directive of the April Delegation, to
interpret the order of succession based on post-hoc actions. See N.L.R.B. v. SW
General, Inc., 137 S. Ct. 929, 941–42 (2017) (providing that when the text is clear,
the court need not consider post-enactment practice); Bruesewitz v. Wyeth LLC, 562
U.S. 223, 242 (2011) (“Post-enactment legislative history (a contradiction in terms) is
not a legitimate tool of statutory interpretation.”) (internal citations omitted);
Weinberger v. Rossi, 456 U.S. 25, 35 (1982) (“Such post hoc statements of a
congressional Committee are not entitled to much weight.”) (internal citations
omitted). The April Delegation was the only existing exercise of the Secretary’s
authority to designate a successor pursuant to HSA. As such, Mr. McAleenan was
not the designated Acting Secretary because, at the time, the Director of CISA was
designated the Acting Secretary under the April Delegation.
McAleenan’s Resignation
On November 8, 2019, shortly before he resigned, Mr. McAleenan revised the
Delegation (November Delegation). 13 The November Delegation maintained the two
grounds for serving, but substituted Annex A for E.O. 13753 as governing the order
of succession in cases of the Secretary’s death, resignation, or inability to perform
the functions of the office. November Delegation §§ II.A, II.B. This change meant
Annex A governed both grounds for assuming the title of Acting Secretary, including
the Secretary’s inability to act during a disaster or catastrophic emergency. The
figure in the appendix illustrates the legal framework that could be used to designate
an Acting Secretary at the time of the November Delegation.

12

Press Release, DHS, Farewell Message from Secretary Kirstjen M. Nielsen (Apr.
10, 2019), available at https://www.dhs.gov/news/2019/04/10/farewell-messagesecretary-kirstjen-m-nielsen.
13

DHS, Orders of Succession and Delegations of Authorities for Named Positions,
Delegation No. 00106, Revision No. 08.6 (Nov. 8, 2019).
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Mr. McAleenan also changed the officials listed in the order of succession found in
Annex A as follows: (1) Deputy Secretary, (2) Under Secretary for Management, (3)
Commissioner of CBP; and (4) Under Secretary for Strategy, Policy, and Plans. Id.
Annex A. As a consequence, the revision removed the FEMA Administrator and
CISA Director from the order of succession, replacing them with the CBP
Commissioner and the Under Secretary for Strategy, Policy, and Plans respectively.
On November 13, Mr. McAleenan resigned as both Acting Secretary and
Commissioner of U.S. Customs and Border Protection. In its response to us, DHS
stated Mr. Wolf became the Acting Secretary pursuant to the November Delegation.
Response Letter. At this time, the positions of Secretary, Deputy Secretary, Under
Secretary for Management, and Commissioner of CBP were all vacant. Mr. Wolf
was serving as the previously confirmed Under Secretary for Strategy, Policy, and
Plans at the time he assumed the title of Acting Secretary. DHS told us this was the
first position that was filled with a previously confirmed official in the order of
succession. Id. Mr. Wolf currently serves as the Acting Secretary.
On November 13, 2019, Mr. Wolf amended the order of succession for Deputy
Secretary in Annex B, as follows: (1) Under Secretary for Management, (2) Principal
Deputy Director of USCIS, (3) Administrator of TSA, and (4) Administrator of FEMA.
Id.; November Delegation Annex B. The revision removed the CISA Director from
the order of succession, installed the Principal Deputy Director of USCIS next in the
order, and shifted TSA and FEMA to third and fourth. Subsequently, Mr. Cuccinelli
assumed the title of the Senior Official Performing the Duties of Deputy Secretary,
as he was the Principal Deputy Director of USCIS. Mr. Cuccinelli currently serves as
the Senior Official Performing the Duties of Deputy Secretary.
Under HSA, the Secretary, or properly serving Acting Secretary, has the authority to
designate the order of succession for Acting Secretary. 6 U.S.C. § 113(g)(2).
Based on the analysis above, Mr. McAleenan was not the proper Acting Secretary
which means he did not have the authority to amend the April Delegation. When Mr.
McAleenan issued the November Delegation, he did so without the proper authority.
See generally Utility Air Regulatory Group v. EPA, 573 U.S. 302 (2014) (holding
agency actions exceeding statutory authority are invalid). Because Mr. Wolf draws
his authority to serve as Acting Secretary from the November Delegation, Mr. Wolf
cannot, therefore, rely upon it to serve as the Acting Secretary.
Mr. Wolf altered the order of succession for Deputy Secretary in the November
Delegation to permit Mr. Cuccinelli to serve as the Senior Official Performing the
Duties of Deputy Secretary. 14 According to DHS, Mr. Wolf did this under his
14

Because the Vacancies Reform Act governs the Deputy Secretary, the 210-day
limitation on acting service had already passed. This means the position had to
remain vacant and no one could serve as Acting Deputy Secretary. However, under
the Vacancies Reform Act, the department could designate an official to perform the
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authority as Acting Secretary. Response Letter. As discussed previously, Mr.
McAleenan did not have the authority to alter the order of succession; therefore, Mr.
Wolf also does not have the authority to alter it as well. The last valid order of
succession to serve in that capacity was Annex B to the April Delegation, which did
not include Mr. Cuccinelli’s position.
CONCLUSION
In the case of vacancy in the positions of Secretary, Deputy Secretary, and Under
Secretary for Management, the HSA provides a means for an official to assume the
title of Acting Secretary pursuant to a designation of further order of succession by
the Secretary. Mr. McAleenan assumed the title of Acting Secretary upon the
resignation of Secretary Nielsen, but the express terms of the existing designation
required another official to assume that title. As such, Mr. McAleenan did not have
the authority to amend the Secretary’s existing designation. Accordingly, Messrs.
Wolf and Cuccinelli were named to their respective positions of Acting Secretary and
Senior Official Performing the Duties of Deputy Secretary by reference to an invalid
order of succession.
In this decision we do not review the consequences of Mr. McAleenan’s service as
Acting Secretary, other than the consequences of the November delegation, nor do
we review the consequences of Messers. Wolf and Cuccinelli service as Acting
Secretary and Senior Official Performing the Duties of Deputy Secretary
respectively. We are referring the question as to who should be serving as the
Acting Secretary and the Senior Official Performing the Duties of Deputy Secretary
to the DHS Office of Inspector General for its review. We also refer to the Inspector
General the question of consequences of actions taken by these officials, including
consideration of whether actions taken by these officials may be ratified by the
Acting Secretary and Senior Official Performing the Duties of Deputy Secretary as
designated in the April Delegation.

Thomas H. Armstrong
General Counsel

duties of the Deputy Secretary so long as the official does not perform any nondelegable duties of the position. DHS indicated to us that, to the department’s
knowledge, no one performed any of the position’s non-delegable duties. Response
Letter.
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Appendix 1: Figure Illustrating the Legal Framework for Designating an Acting
Secretary of Homeland Security, Calendar Year 2019

a
The Federal Vacancies Reform Act of 1998 (Vacancies Reform Act) is the default framework to designate acting officials for
presidentially appointed, Senate confirmed positions. 5 U.S.C. §§ 3345–3349d.
b
The Homeland Security Act of 2002, as amended, (HSA) provides an order of succession outside of the Vacancies Reform
Act when a vacancy arises in the position of Secretary of Homeland Security (Secretary). 6 U.S.C. § 113(g). This includes
authority for the Secretary to designate officers to serve as Acting Secretary, which the Secretary implemented through DHS
Delegation 00106 and its various revisions.
c
The President issued Executive Order 13753 providing an order of succession to serve as Acting Secretary under the
Vacancies Reform Act. Exec. Order 13753, Amending the Order of Succession in the Department of Homeland Security,
81 Fed. Reg. 90,667 (Dec. 9, 2016).
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EXHIBIT 20
DECLARATION OF NAOMI A. IGRA
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Submitted via www.regulations.gov
/DXUHQ$OGHU5HLG
$VVLVWDQW'LUHFWRU
2IILFHRI3ROLF\
([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZ'HSDUWPHQWRI-XVWLFH
/HHVEXUJ3LNH6XLWH
)DOOV&KXUFK9$

2IILFHRI,QIRUPDWLRQDQG5HJXODWRU\$IIDLUV
2IILFHRI0DQDJHPHQWDQG%XGJHW
WK6WUHHW1::DVKLQJWRQ'&
$WWHQWLRQ'HVN2IILFHU86&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV'+6

RE: RIN 1125-AA94 or EOIR Docket No. 18-0002, Public Comment Opposing Proposed Rules on Asylum,
and Collection of Information OMB Control Number 1615-0067
'HDU$VVLVWDQW'LUHFWRU5HLG

7KH&LW\DQG&RXQW\RI'HQYHUUHVSHFWIXOO\VXEPLWVWKLVFRPPHQWRSSRVLQJWKHDIRUHPHQWLRQHGSURSRVHGUXOHVRQ
DV\OXP:HXUJHWKH'HSDUWPHQWRI-XVWLFH '2- DQGWKH'HSDUWPHQWRI+RPHODQG6HFXULW\ '+6 WRZLWKGUDZ
WKHVHUXOHV ZKLFK ZHEHOLHYH WREHERWKLPPRUDODQG LOOHJDO$V\OXPSURYLGHV DOLIHOLQHWR WHQV RIWKRXVDQGVRI
YXOQHUDEOHUHIXJHHV,ISXEOLVKHGWKHVHUXOHVZRXOGHOLPLQDWHWKHSRVVLELOLW\RISURWHFWLRQIRUWKHYDVWPDMRULW\RI
WKRVH VHHNLQJ SURWHFWLRQ )XUWKHU WKHVH SURSRVHG UHJXODWLRQV YLRODWH WKH 8QLWHG 6WDWHV¶ UHVSRQVLELOLWLHV XQGHU
GRPHVWLFDQG LQWHUQDWLRQDOODZDQGVHWDGDQJHURXV SUHFHGHQWIRUWKH 8QLWHG6WDWHVWRWXUQLWV EDFNRQWKH PRVW
YXOQHUDEOHSRSXODWLRQV

7KH&LW\DQG&RXQW\RI'HQYHUDQGWKH'HQYHU2IILFHRI,PPLJUDQWDQG5HIXJHH$IIDLUV '2,5$ ZRUNV
ZLWKORFDOQRQSURILWVFRPPXQLW\EDVHGRUJDQL]DWLRQVJRYHUQPHQWDJHQFLHVDQGLPPLJUDQWDQGQRQ
LPPLJUDQWUHVLGHQWVDOLNHWRVXSSRUWLPPLJUDQWDQGUHIXJHHLQWHJUDWLRQDQGZHOOEHLQJ$VDUHVXOW'HQYHU
LVH[FHHGLQJO\DZDUHRIWKHGLVUXSWLYHHIIHFWVWKHVHSROLFLHVZLOOKDYHRQRXUUHVLGHQWVSDUWLFXODUO\WKH
PDQ\'HQYHUUHVLGHQWVWKDWKDYHIOHGH[WUDRUGLQDU\SROLWLFDODQGHFRQRPLFFKDRVLQWKHLUKRPHFRXQWULHV
7KHVHPHQZRPHQDQGFKLOGUHQKDYHOHIWWKHLUKRPHVH[WHQGHGIDPLO\IULHQGVDQGFRPPXQLWLHVZLWKWKH
KRSHRIEXLOGLQJDQHZOLIHVDIHIURPYLROHQFHDQGSHUVHFXWLRQDQG'HQYHUKDVSURXGO\ZHOFRPHGWKHP
LQWRWKHIDEULFRIRXUGLYHUVHFLW\

:KLOHZHFDQ¶WNQRZH[DFWO\KRZPDQ\'HQYHUUHVLGHQWVDUHVHHNLQJDV\OXPZHDUHFHUWDLQWKH\PDNHXS
DVLJQLILFDQWSRUWLRQRIRXUPHPEHULPPLJUDQWFRPPXQLW\ 1DWLRQZLGHWKHUHDUH
DIILUPDWLYHDV\OXPDSSOLFDWLRQVSHQGLQJEHIRUH86&,6DQGDEDFNORJRIPRUHWKDQDV\OXPFDVHV
SHQGLQJEHIRUHWKH([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZDVRI2FWREHU7KHVWDWHZLGH




KWWSVZZZQHZDPHULFDQHFRQRP\RUJORFDWLRQVFRORUDGRFRORUDGRGLVWULFW
KWWSVZZZJRYLQIRJRYFRQWHQWSNJ)5SGISGI
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UHIXJHHVHUYLFHSURYLGHUVUHSRUWHGQHZDV\OHHVEHWZHHQ2FWREHUDQG6HSWHPEHUDQGLQ
&RORUDGRWKHVWDWHZHOFRPHGDWRWDORIUHIXJHHVGXULQJWKLVVDPHWLPHSHULRG +RZHYHUZLWKVHYHUH
DGMXGLFDWLRQEDFNORJVZLWKERWK86&,6RULQLPPLJUDWLRQFRXUWVWKHPDMRULW\RILPPLJUDQWVVHHNLQJ
SURWHFWLRQLQ'HQYHUDUHZDLWLQJIRUWKHLUFDVHVWREHDGMXGLFDWHG)XUWKHUPRUHWKHVHSURSRVHGFKDQJHV
ZLOOKDYHVHYHUHLPSOLFDWLRQVIRUUHIXJHHVSURFHVVLQJRYHUVHDVDVWKHLUDGMXGLFDWLRQVDUHDOVRJRYHUQHGE\
86DV\OXPODZVDQGUXOHV7KLVVLJQLILFDQWO\H[SDQGVWKHLPSDFWRIWKHVHSURSRVHGUXOHV

We Object to the Agencies Only Allowing 30 Days to Respond to Comment on the Notice of Proposed
Rulemaking (NPRM)

7KHSURSRVHGFKDQJHVVHHNWRUHZULWHWKHODZVDGRSWHGE\&RQJUHVVDQGZRXOGEHWKHPRVWVZHHSLQJ
FKDQJHVWRDV\OXPLQQHDUO\\HDUV7KHFKDQJHVZRXOGXQHTXLYRFDOO\REOLWHUDWHWKHDV\OXPV\VWHP
7KH1RWLFHRI3URSRVHG5XOHPDNLQJ 1350 LVRYHUSDJHVORQJ8VXDOO\MXVWRQHVHFWLRQRIWKHVH
UHJXODWLRQVZRXOGPHULWGD\VIRUWKHSXEOLFWRIXOO\DEVRUEWKHH[WHQWRIWKHSURSRVHGFKDQJHV
UHVHDUFKDQGLQWHUSUHWWKHH[LVWLQJUXOHDQGUHVSRQGWKRXJKWIXOO\,QVWHDGWKHDJHQFLHVKDYHDOORZHG
RQO\GD\VWRUHVSRQGWRPXOWLSOHXQUHODWHGDQGFRPSOH[FKDQJHVWRWKHDV\OXPUXOHV

8QGHUDQ\FLUFXPVWDQFHVLWZRXOGEHZURQJIRUWKHJRYHUQPHQWWRJLYHVXFKDVKRUWWLPHSHULRGWR
FRPPHQWRQFKDQJHVWKDWDUHWKLVH[WHQVLYHEXWWKHFKDOOHQJHVWRUHVSRQGWRWKH1350QRZDUH
PDJQLILHGE\WKHRQJRLQJ&29,'SDQGHPLF2Q0DUFK3UHVLGHQW7UXPSGHFODUHGD
QDWLRQDOHPHUJHQF\LQUHVSRQVHWRWKH&29,'SDQGHPLF6LQFHWKHQYDU\LQJOHYHOVRIVKHOWHULQ
SODFHRUGHUVKDYHEHHQLPSOHPHQWHGDFURVVWKHFRXQWU\LQDQHIIRUWWRVORZWKHVSUHDGRIWKHQRYHO
FRURQDYLUXV7KHSDQGHPLFKDVXSHQGHGQRUPDOOLIHOLPLWLQJWKHDELOLW\RIVWDNHKROGHUVWRFDUHIXOO\
UHYLHZDQGSURYLGHFRPSUHKHQVLYHIHHGEDFNWRWKHDJHQF\0DQ\UHVLGHQWVZLWKLQWKHLW\DQGFRXQW\RI
DUHVWLOOXQDEOHWRZRUNIURPWKHLURIILFHVDQGDUHQDYLJDWLQJWKHFKDOOHQJHVRIZRUNDWKRPH
HQYLURQPHQWLQFOXGLQJSURYLGLQJFDUHIRU\RXQJFKLOGUHQDVZHOODVKLJKULVNIDPLO\PHPEHUV'XULQJ
WKHVHFKDOOHQJLQJDQGFKDRWLFWLPHVLWLVXQUHDVRQDEOHWRH[SHFWWKHSXEOLFWRVXEPLWFRPPHQWVWRWKHVH
VZHHSLQJFKDQJHVDVWKH$GPLQLVWUDWLYH3URFHGXUHV$FWUHTXLUHVIRUDUXOHPDNLQJRIWKLVVLJQLILFDQFH
$OVRRIVLJQLILFDQFHDV\OXPVHHNHUVZLWKZRUNDXWKRUL]DWLRQDUHDPRQJWKRVHRQWKHIURQWOLQHRIWKH
QDWLRQDOUHVSRQVHZRUNLQJLQUHVWDXUDQWVJURFHU\VWRUHVDQGLQWKHPHGLFDOILHOG0DNLQJVXFKGUDVWLF
FKDQJHVWRWKHDV\OXPV\VWHPGXULQJWKLVWLPHRIXQFHUWDLQW\DQGFKDRVZRXOGEHLUUHVSRQVLEOHDQG
KDUPIXOWRDV\OXPVHHNHUVZRUNLQJHVVHQWLDOMREVDQGWKHHQWLUHFRXQWU\

)RUWKHVHUHDVRQVDORQHZHXUJHWKHDGPLQLVWUDWLRQWRUHVFLQGWKHSURSRVHGUXOH,ILWZLVKHVWRUHLVVXH
WKHSURSRVHGUHJXODWLRQVLWVKRXOGJUDQWWKHSXEOLFDWOHDVWGD\VWRKDYHDGHTXDWHWLPHWRSURYLGH
FRPPHQWV
We Strongly Object to the Substance of the Proposed Rule and Urge the Administration to Rescind it
in its Entirety

7KH&LW\RI'HQYHUKDVEHHQDQGFRQWLQXHVWREHH[FHHGLQJO\FRQFHUQHGZLWKWKHVHYHUHGXHSURFHVV
YLRODWLRQVDVVRFLDWHGZLWKEHLQJXQUHSUHVHQWHGLQLPPLJUDWLRQSURFHHGLQJV$FFRUGLQJWRWKHILUVW
QDWLRQDOVWXG\RQDFFHVVWRFRXQVHOLQLPPLJUDWLRQFRXUWSXEOLVKHGE\WKH8QLYHUVLW\RI3HQQV\OYDQLD
/DZ5HYLHZRQO\SHUFHQWRIDOOLPPLJUDQWV DQGMXVWSHUFHQWRIGHWDLQHGLPPLJUDQWV REWDLQHG
UHSUHVHQWDWLRQ:KLOHUHSUHVHQWDWLRQUDWHVYDU\ZLGHO\E\FRXUWMXULVGLFWLRQLQ&RORUDGRLPPLJUDQWV




&RORUDGR'HSDUWPHQWRI+XPDQ6HUYLFHV³'HQYHU0HWUR4XDUWHUO\&RPPXQLW\&RQVXOWDWLRQWK475´
KWWSVGULYHJRRJOHFRPILOHGBXP;P9L4.56([T)*R0ZK3*/M'YYLHZ

&RORUDGR'HSDUWPHQWRI+XPDQ6HUYLFHV³'HQYHU0HWUR4XDUWHUO\&RPPXQLW\&RQVXOWDWLRQWK475´
KWWSVGULYHJRRJOHFRPILOHGBXP;P9L4.56([T)*R0ZK3*/M'YYLHZ

KWWSVZZZODZFRUQHOOHGXFIUWH[W

:KLWH+RXVH5HPDUNVE\3UHVLGHQW7UXPS9LFH3UHVLGHQW3HQFHDQG0HPEHUVRIWKH&RURQDYLUXV7DVN)RUFHLQ3UHVV
&RQIHUHQFH0DUKWWSVZZZZKLWHKRXVHJRYEULHILQJVVWDWHPHQWVUHPDUNVSUHVLGHQWWUXPSYLFHSUHVLGHQWSHQFH
PHPEHUVFRURQDYLUXVWDVNIRUFHSUHVVFRQIHUHQFH

KWWSVVFKRODUVKLSODZXSHQQHGXFJLYLHZFRQWHQWFJL"DUWLFOH  FRQWH[W SHQQBODZBUHYLHZ
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KDYHURXJKO\DFKDQFHRIREWDLQLQJFRXQVHOLQLPPLJUDWLRQFRXUW)XUWKHUPRUHWKLV
$GPLQLVWUDWLRQ¶VSROLF\RIFKRLFHLVWRGHWDLQDV\OXPVHHNHUVLQFOXGLQJIDPLO\XQLWVFRQWDLQLQJFKLOGUHQ
IXUWKHUOLPLWLQJWKHLURSSRUWXQLWLHVWRREWDLQFRXQVHODQGXOWLPDWHO\SUHYDLOLQWKHLUDV\OXPFDVHV$WWKH
$XURUD&RQWUDFW'HWHQWLRQ)DFLOLW\MXVWPLOHVIURP'HQYHUDSSUR[LPDWHO\SHUFHQWRIGHWDLQHG
LPPLJUDQWVDSSHDUEHIRUHLPPLJUDWLRQMXGJHVZLWKRXWDODZ\HU ,Q0D\RIWKDWSHUFHQWDJHURVH
WRSHUFHQW

0DQ\DV\OXPVHHNHUVHVSHFLDOO\WKRVHZKRDUHXQUHSUHVHQWHGDQGWKRVHZKRDUHGHWDLQHGVWUXJJOHWRFRPSOHWH
WKHSDJHDV\OXPDSSOLFDWLRQIRUPDWDOO7KH\PD\KDYHWRXVHXQRIILFLDOWUDQVODWRUVZLWKZKRPWKH\IHDU
VKDULQJLQWLPDWHGHWDLOVRIWKHLUSDVWRUWKHLUSUHVHQWIHDUV$V\OXPVHHNHUVZKRDUHGHWDLQHGDQGGRQRWVSHDN
(QJOLVKIOXHQWO\DUHOLNHO\XQDEOHWRVHFXUHDQ\DVVLVWDQFHLQILOOLQJRXWWKHDSSOLFDWLRQ)XUWKHUDV\OXPVHHNHUV
DUHRIWHQQRWZHOOYHUVHGLQWKHFRPSOH[LWLHVRIWKH86DV\OXPV\VWHPDQGFDQQRWEHH[SHFWHGWROD\RXWHYHU\
HOHPHQWRIWKHLUDV\OXPFODLPVLQWKHDSSOLFDWLRQEHIRUHDSSO\LQJLQFRXUW

7RDGGUHVVWKLVLQMXVWLFHWKH&LW\DQG&RXQW\RI'HQYHUHVWDEOLVKHGWKH'HQYHU,PPLJUDQW/HJDO
6HUYLFHV)XQG ',/6) LQLQSDUWQHUVKLSZLWK7KH'HQYHU)RXQGDWLRQ7KH',/6)SURYLGHVJUDQWV
WRQRQSURILWRUJDQL]DWLRQVWKDWRIIHUGLUHFWOHJDOUHSUHVHQWDWLRQWRORZLQFRPH'HQYHUUHVLGHQWVLQ
LPPLJUDWLRQSURFHHGLQJVDQGLQDIILUPDWLYHIRUPVRIUHOLHI7KH5RFN\0RXQWDLQ,PPLJUDQW$GYRFDF\
1HWZRUN 50,$1 RQHRIWKHJUDQWHHVRIWKH',/6)SURYLGHVUHSUHVHQWDWLRQWRFKLOGUHQIDPLOLHVDQG
DGXOWVGHWDLQHGDWWKH$XURUD&RQWUDFW'HWHQWLRQ)DFLOLW\$FFRUGLQJWR50,$1VLQFH-DQXDU\
XQGXSOLFDWHGLPPLJUDQWVZKRZHUHVFUHHQHGZHUHIRXQGWRKDYHDQRQIULYRORXVDV\OXPFODLP

:KLOHZHREMHFWWRWKHDJHQFLHV¶XQIDLUGD\WLPHIUDPHDOORWWHGIRUFRPPHQWVZHVXEPLWWKLV
FRPPHQWWRREMHFWWRWKHSURSRVHGUHJXODWLRQVWKDWZRXOGPDNHLWQHDUO\LPSRVVLEOHIRURXUJUDQW
UHFLSLHQWVWRVHUYHWKHLUDV\OXPVHHNLQJFOLHQWVDQGRXUDV\OXPVHHNLQJ'HQYHUUHVLGHQWV6SHFLILFDOO\
WKHIROORZLQJDIIURQWVDUHRIJUDYHFRQFHUQWRRXUOHJDOVHUYLFHGHIHQVHJUDQWHHV

x &)5 H ±'HQ\LQJDV\OXPVHHNHUVGXHSURFHVV
x &)5 F &)5 F ±(OLPLQDWLQJWKHSRVVLELOLWLHVRISUHYDLOLQJRQDSDUWLFXODUVRFLDO
JURXSFODLP
x &)5 G &)5 G ±5HGHILQLQJSROLWLFDORSLQLRQFRQWUDYHQLQJORQJHVWDEOLVKHG
SULQFLSOHV
x &)5 H &)5 H ±1DUURZVDQGLPSHUPLVVLEO\DOWHUVWKHDFFHSWHGGHILQLWLRQRI
SHUVHFXWLRQ
x &)5 I &)5 I ±,PSRVHVDFRPSUHKHQVLYHOLVWRIDQWLDV\OXPPHDVXUHVXQGHUWKH
JXLVHRI³1H[XV´
x &)5 E  &)5 E  ±5HGHILQHVWKHLQWHUQDOUHORFDWLRQ
VWDQGDUGE\JUHDWO\LQFUHDVLQJWKHEXUGHQRQWKRVHVHHNLQJSURWHFWLRQ
x &)5&)5±,PSRVHVDFRPSUHKHQVLYHOLVWRIDQWLDV\OXPPHDVXUHVXQGHUWKHJXLVHRI
³GLVFUHWLRQ´
x &)5&)5±(UURQHRXVO\UHGHILQHV³)LUP5HVHWWOHPHQW´WRLQFOXGHWKRVHZKRKDYH
QRWILUPO\UHVHWWOHG
x &)5&)5±,PSRVHVDQHDUO\LPSRVVLEOHHYLGHQWLDU\EXUGHQRQWKRVHVHHNLQJ&$7
SURWHFWLRQ
x &)5&)5±5DGLFDOO\UHGHILQHVIULYRORXVDQGPD\SUHYHQWDV\OXPVHHNHUVIURP
SXUVXLQJPHULWRULRXVFODLPV
x &)5&)5±,PSHUPLVVLEO\KHLJKWHQVWKHOHJDOVWDQGDUGVIRUFUHGLEOHDQGUHDVRQDEOH
IHDULQWHUYLHZVDQGZLOOWXUQDZD\HUIXJHHVZLWKRXWSURYLGLQJWKHPDIXOOKHDULQJ



KWWSVWUDFV\UHGXLPPLJUDWLRQUHSRUWV
,ELG

KWWSVWUDFV\UHGXSKSWRROVLPPLJUDWLRQDV\OXP

KWWSZZZGHQYHUIRXQGDWLRQRUJ1RQSURILWV*UDQWV:KDW:H)XQG2WKHU*UDQW3URJUDPV'HQYHU,PPLJUDQW/HJDO
6HUYLFHV
)XQGKWWSZZZGHQYHUIRXQGDWLRQRUJ3RUWDOV'HQYHU,PPLJUDQW/HJDO'HIHQVH)XQG2YHUYLHZ
),1$/SGI"WLPHVWDPS 
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2PLVVLRQRIDQ\SURSRVHGFKDQJHIURPWKLVFRPPHQWVKRXOGQRWEHLQWHUSUHWHGDVWDFLWDSSURYDO%HFDXVHRIWKH
PDJQLWXGHRIWKHSURSRVHGFKDQJHVDQGWKHFRQVWULFWHGWLPHIUDPHLQZKLFKWRUHVSRQGZHDUHXQDEOHWRLQFOXGH
HYHU\SURSRVHGFKDQJHEXWZHRSSRVHDOODVSHFWVRIWKHSURSRVHGUXOHDQGFDOOXSRQWKHDJHQFLHVWRZLWKGUDZ
WKHP

Conclusion

7KHVHSURSRVHGUXOHVUHSUHVHQWDUDGLFDOUHZULWLQJRIWKH86DV\OXPV\VWHP7KHVHUHJXODWLRQVDWWHPSWWR
GLVPDQWOHPRVWRIRXUDV\OXPODZVDQGVHHNWRHOLPLQDWHFULWLFDOSDWKZD\VWRKXPDQLWDULDQUHOLHIWKDWRXU
ODZVZHUHGHVLJQHGWRSURWHFW(DFKVHFWLRQRIWKHVHPRQXPHQWDOSURSRVHGFKDQJHVGHVHUYHVDIXOOGD\
FRPPHQWSHULRGIRUWKHSXEOLFWRDGHTXDWHO\SUHSDUHFRPPHQWV7RJHWKHUWKHVHSURSRVHGUXOHVZRXOG
HYLVFHUDWHDV\OXPSURWHFWLRQVWKDWKDYHEHHQLQSODFHLQWKH8QLWHG6WDWHVIRUGHFDGHV7KHYDVWPDMRULW\RI
DV\OXPVHHNHUVZLOOQRWKDYHDFKDQFHDWDV\OXPHYHQLIWKH\KDYHZHOOIRXQGHGIHDUVRISHUVHFXWLRQ
)XUWKHUWKHVHVWULQJHQWSURSRVDOVWDUJHWDV\OXPVHHNHUVZKRDUULYHIURPWKHVRXWKHUQERUGHUDQGZRXOG
SODFHHYLGHQWLDU\EXUGHQVRQDV\OXPVHHNHUVLQERWKSUHOLPLQDU\ERUGHUIHDUVFUHHQLQJVDQGLQDV\OXP
LQWHUYLHZVDQGSURFHHGLQJVEHIRUHLPPLJUDWLRQMXGJHV

6LQFH:RUOG:DU,,WKH8QLWHG6WDWHVKDVEHHQDEHDFRQRIKRSHIRUWKRVHIOHHLQJGDQJHUDQGKDUP7KHVH
UXOHVZRXOGUHTXLUHLPPLJUDWLRQRIILFLDOVWRVODPWKHGRRURQWKRVHVHHNLQJVDIHW\)RUWKHUHDVRQV
SURYLGHGDERYHWKH&LW\RI'HQYHUXUJHVWKHDGPLQLVWUDWLRQWRZLWKGUDZWKHVHSURSRVHGUXOHVLQWKHLU
HQWLUHW\



0LFKDHO%+DQFRFN
0D\RU
&LW\DQG&RXQW\RI'HQYHU
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EXHIBIT 21
DECLARATION OF NAOMI A. IGRA
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COMMITTEE
ON

IMMIGRATION
& NATIONALITY LAW


9,&725,$
 )1(,/621
CHAIR 
YLFNLHQHLOVRQ#JPDLOFRP



-XO\

Submitted via https://www.regulations.gov
/DXUHQ$OGHU5HLG$VVLVWDQW'LUHFWRU
2IILFHRI3ROLF\
([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZ
/HHVEXUJ3LNH6XLWH)DOOV&KXUFK9$

2IILFHRI,QIRUPDWLRQDQG5HJXODWRU\$IIDLUV
2IILFHRI0DQDJHPHQWDQG%XGJHW
$WWHQWLRQ'HVN2IILFHU86&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV
86'HSDUWPHQWRI+RPHODQG6HFXULW\
WK6WUHHW1::DVKLQJWRQ'&

RE: RIN 1125-AA94 or EOIR Docket No. 18-0002, Public Comment Opposing Proposed
Rules on Asylum, and Collection of Information OMB Control Number 1615-0067
'HDU0V$OGHU5HLG

2QEHKDOIRIWKH,PPLJUDWLRQDQG1DWLRQDOLW\/DZ&RPPLWWHHRIWKH1HZ<RUN&LW\%DU
$VVRFLDWLRQ ³&LW\%DU´ ZHVXEPLWWKLVFRPPHQWDVNLQJWKH'HSDUWPHQWRI-XVWLFH ³'2-´ DQG
'HSDUWPHQW RI +RPHODQG 6HFXULW\ ³'+6´  WR ZLWKGUDZ WKH DERYHUHIHUHQFHG 3URSRVHG 5XOH
SRVWHGLQWKH)HGHUDO5HJLVWHURQ-XQH )HG5HJ  WKH³3URSRVHG5XOH´ DQG
LIWKHDJHQFLHVZLVKWRUHLVVXHLWWKDWWKH\SURYLGH²DWEDUHPLQLPXP²WKHGD\SHULRGIRUSXEOLF
FRPPHQWFRQWHPSODWHGE\([HFXWLYH2UGHU7KHGD\WLPHOLQHLVERWKLQDGHTXDWHDQG
DUJXDEO\VHHPVFDOFXODWHGWRPLQLPL]HSXEOLFSDUWLFLSDWLRQLQFRPPHQWLQJJLYHQWKHH[SDQVLYH
FRPSOH[LW\RIWKH3URSRVHG5XOHWKHHVSHFLDOO\YXOQHUDEOHSRSXODWLRQZKRZRXOGEHDIIHFWHGE\
WKH 3URSRVHG 5XOH DQG WKH XQSUHFHGHQWHG EXUGHQV LPSRVHG E\ WKH RQJRLQJ QDWLRQDO KHDOWK
HPHUJHQF\



:LWKPHPEHUVWKH&LW\%DUKDVDORQJVWDQGLQJPLVVLRQWRHTXLSDQGPRELOL]HWKHOHJDOSURIHVVLRQWR
SUDFWLFHZLWKH[FHOOHQFHSURPRWHUHIRUPRIWKHODZDQGDGYRFDWHIRUDFFHVVWRMXVWLFHLQVXSSRUWRIDIDLUVRFLHW\

7+($662&,$7,212)7+(%$52)7+(&,7<2)1(:<25.
:HVWWK6WUHHW1HZ<RUN1<
_ZZZQ\FEDURUJ
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7KH3URSRVHG5XOHZRXOGUDGLFDOO\DOWHUWKHVXEVWDQWLYHDQGSURFHGXUDOUXOHVJRYHUQLQJDOO
DGMXGLFDWLRQV RI DSSOLFDWLRQV IRU DV\OXP ZLWKKROGLQJ RI UHPRYDO DQG SURWHFWLRQ XQGHU WKH
&RQYHQWLRQ$JDLQVW7RUWXUH7KH3URSRVHG5XOHUHGHILQHVRUFRGLILHVIRUWKHILUVWWLPHVXEVWDQWLYH
GHILQLWLRQV RI FRQFHSWV UHILQHG WKURXJK GHFDGHV RI FDVH ODZ DQG DQDO\VLV LQFOXGLQJ SDUWLFXODU
VRFLDO JURXS SROLWLFDO RSLQLRQ SHUVHFXWLRQ DQG QH[XV DQG VZHHSLQJO\ H[WHQGV JURXQGV IRU
GLVFUHWLRQDU\ GHQLDOV $W WKH VDPH WLPH WKH 3URSRVHG 5XOH ZRXOG UDGLFDOO\ DOWHU H[LVWLQJ
SURFHGXUHVDQGZRXOGFRPSURPLVHGXHSURFHVVDOORZLQJLPPLJUDWLRQMXGJHVWRSUHWHUPLWDV\OXP
FODLPV ZLWKRXW IXOO DQG IDLU KHDULQJV UDLVLQJ WKH VWDQGDUGV IRU FUHGLEOH DQG UHDVRQDEOH IHDU
LQWHUYLHZVIRUDV\OXPVHHNHUVSUHVHQWLQJDWWKHERUGHUDQGGHFUHHLQJWKDWWKRVHZKRDUHSHUPLWWHG
WR SUHVHQW WKHLU FODLPV EHIRUH WKH LPPLJUDWLRQ FRXUW EH SODFHG LQ DV\OXP RU ZLWKKROGLQJRQO\
SURFHHGLQJV WKHUHE\ SUHYHQWLQJ WKHP IURP UDLVLQJ FHUWDLQ GHIHQVHV RU SXUVXLQJ RWKHU IRUPV RI
UHOLHI

$Q\RQHRIWKHVHVXEVWDQWLDOFKDQJHVDORQHZRXOGFDOOIRUWKHXVHRIDGD\FRPPHQW
SHULRG%\([HFXWLYH2UGHU

>H@DFK DJHQF\ VKDOO FRQVLVWHQW ZLWK LWV RZQ UXOHV UHJXODWLRQV RU
SURFHGXUHV SURYLGHWKHSXEOLFZLWKPHDQLQJIXOSDUWLFLSDWLRQLQWKH
UHJXODWRU\SURFHVV,QDGGLWLRQHDFKDJHQF\VKRXOGDIIRUGWKH
SXEOLF D PHDQLQJIXO RSSRUWXQLW\ WR FRPPHQW RQ DQ\ SURSRVHG
UHJXODWLRQZKLFKLQPRVWFDVHVVKRXOGLQFOXGHDFRPPHQWSHULRGRI
QRWOHVVWKDQGD\V([HFXWLYH2UGHUDW)HG5HJ1R
 2FW 


,QGHHGWKHFRPSOH[LW\RIWKH1RWLFHRI3URSRVHG5XOH0DNLQJ ³1350´ ZDUUDQWVDFRPPHQW
SHULRGORQJHUWKDQGD\V7KHLQDGHTXDF\RIWKHFXUUHQWVKRUWHQHGFRPPHQWSHULRGLVIXUWKHU
XQGHUVFRUHGE\WKHKLJKVWDNHVIDFLQJWKHSHUVRQVWREHDIIHFWHGE\WKH3URSRVHG5XOHDSSOLFDQWV
IRUSURWHFWLRQZKRKDYHIOHGDVLJQLILFDQWULVNRIWRUWXUHWUDIILFNLQJSHUVHFXWLRQRURWKHUKDUP
*XLGDQFHRQUXOHPDNLQJSUHSDUHGE\WKH2IILFHRIWKH)HGHUDO5HJLVWHUH[SODLQV

,QJHQHUDODJHQFLHVZLOOVSHFLI\DFRPPHQWSHULRGUDQJLQJIURP
GD\V WR  GD\V LQ WKH ³'DWHV´ VHFWLRQ RI WKH )HGHUDO 5HJLVWHU
GRFXPHQWEXWWKHWLPHSHULRGFDQYDU\)RUFRPSOH[UXOHPDNLQJV
DJHQFLHVPD\SURYLGHIRUORQJHUWLPHSHULRGVVXFKDVGD\VRU
PRUH$JHQFLHVPD\DOVRXVHVKRUWHUFRPPHQWSHULRGVZKHQWKDW
FDQEHMXVWLILHG


7KHQHWHIIHFWRIFRQWUDFWLQJLQVWHDGRIH[SDQGLQJWKHFRPPHQWSHULRGIRUDQ1350HPERG\LQJ
UDGLFDOGHSDUWXUHVIURPSULRUSROLF\FRPELQHGZLWKDQRQJRLQJSDQGHPLFWKHHIIHFWVRIZKLFKDOVR
IDOOKHDYLO\RQWKHUHJXODWHGFRPPXQLW\LVWRVHYHUHO\LPSDLUWKHFDSDFLW\IRUSXEOLFFRPPHQW
GHSULYLQJWKHDJHQFLHVRIWKHEHQHILWRIVLJQLILFDQWVXEMHFWPDWWHUH[SHUWLVHDQGGHSULYLQJWKHSXEOLF
RILWVULJKWWRFRPPHQWRQDQH[WUDRUGLQDULO\VLJQLILFDQWUXOHPDNLQJ



2IILFHRIWKH)HGHUDO5HJLVWHU³$*XLGHWRWKH5XOHPDNLQJ3URFHVV3UHSDUHGE\WKH2IILFHRIWKH)HGHUDO
5HJLVWHU´KWWSVZZZIHGHUDOUHJLVWHUJRYXSORDGVWKHBUXOHPDNLQJBSURFHVVSGI HPSKDVLVDGGHG  DOO
ZHEVLWHVODVWYLVLWHG-XO\ 
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7KHUHKDVQRWEHHQDSURSRVHGFKDQJHWRDV\OXPODZWKDWLVDVH[WHQVLYHDVWKLV3URSRVHG
5XOHVLQFH&RQJUHVVUHZURWHWKH,PPLJUDWLRQDQG1DWLRQDOLW\$FWWKURXJKWKH,OOHJDO,PPLJUDWLRQ
5HIRUPDQG,PPLJUDWLRQ5HVSRQVLELOLW\$FWRI8QGHUDQ\FLUFXPVWDQFHVDOORZLQJRQO\
GD\VWRUHVSRQGWRD1350RIWKLVVFRSHDQGFRPSOH[LW\ZRXOGEHXQUHDVRQDEOHEXWDOORWWLQJWKLV
YHU\VKRUWWLPHIUDPHLQWKHPLGGOHRIDSDQGHPLFWKDWLVXQSUHFHGHQWHGLQRXUOLIHWLPHKDVPDGH
LWLPSRVVLEOHIRUXVWRVXEPLWDGGLWLRQDOFRPPHQWVRQVXEVWDQWLYHSURYLVLRQVRIWKH3URSRVHG5XOH

8QWLOUHFHQWO\1HZ<RUN&LW\KDVEHHQWKHHSLFHQWHURIWKH&29,'SDQGHPLF:LWK
RYHUFRURQDYLUXVFDVHV1HZ<RUNVWDWHKDVDKLJKHULQFLGHQFHRIWKHGLVHDVHWKDQDQ\
RWKHUVWDWHLQWKHFRXQWU\:KLOHWKH1HZ<RUN&LW\JRYHUQPHQWLVQRORQJHUSURKLELWLQJRIILFHV
IURPUHRSHQLQJWKH1HZ<RUN&LW\+HDOWK'HSDUWPHQWFRQWLQXHVWRUHFRPPHQGWKDWWKH³EHVWZD\
WRSURWHFW\RXUHPSOR\HHVDQGSUHYHQWWKHVSUHDGRI&29,'LVWRFRQWLQXHUHPRWHZRUNSROLFLHV
DVORQJDVSRVVLEOH´7KH&LW\%DU¶VEXLOGLQJUHPDLQVFORVHGXQWLODWWKHHDUOLHVW/DERU'D\0DQ\
PHPEHUVRIRXU&RPPLWWHHDUHVWUXJJOLQJWRSULRULWL]HWKHLUFOLHQWFDVHORDGVDQGDGYRFDF\ZRUNDV
WKH([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZPDNHVGHFLVLRQVRQDGD\WRGD\EDVLVZKHWKHUWKH
FRXUWVZLOOEHRSHQRUFORVHG$WWKHVDPHWLPHWKRVHZKRDUHGLUHFWO\DIIHFWHGE\&29,'
DUHFDULQJIRUUHODWLYHVDIIHFWHGE\WKHYLUXVRUFDULQJIRUFKLOGUHQLQWKHKRPHDUHFKDOOHQJHGE\
WKRVHXQSUHFHGHQWHGFKDQJHVZURXJKWE\WKHYLUXV

7KH ,PPLJUDWLRQ DQG 1DWLRQDOLW\ &RPPLWWHH WDNHV LWV UROH ZLWKLQ WKH &LW\ %DU YHU\
VHULRXVO\DQGKDVRYHUWKHSDVWWZR\HDUVVXEPLWWHGGHWDLOHGFRPSUHKHQVLYHFRPPHQWVRQPRUH
WKDQDGR]HQUHJXODWRU\FKDQJHVSURSRVHGGXULQJWKLVDGPLQLVWUDWLRQ6SHFLILFDOO\WKH,PPLJUDWLRQ
DQG1DWLRQDOLW\&RPPLWWHHKDVVXEPLWWHGWKHIROORZLQJFRPPHQWV

x &RPPHQW/HWWHU8UJLQJ(2,5WR:LWKGUDZ5XOH7KDW:RXOG'UDPDWLFDOO\,QFUHDVH
)HHVIRU,PPLJUDWLRQ&RXUW)LOLQJVDQG$SSHDOV0DUFK




)RUH[DPSOHWKH8QLWHG6WDWHV&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHVUHFRJQL]HGWKHH[WUDRUGLQDU\FKDOOHQJHV
SRVHGE\WKHSDQGHPLFLQWKHFRQWH[WRIDGMXGLFDWLQJDSSOLFDWLRQVE\LQWHUDOLDDXWRPDWLFDOO\H[WHQGLQJE\GD\V
WKHGXHGDWHIRU5HTXHVWVIRU(YLGHQFHLVVXHGEHWZHHQ0DUFKDQG6HSWHPEHU6HH8QLWHG6WDWHV
&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV86&,65HVSRQVHWR&29,'KWWSVZZZXVFLVJRYDERXWXVXVFLV
UHVSRQVHFRYLG


6HH:RUOGRPHWHU&RURQDUYLUXVKWWSVZZZZRUOGRPHWHUVLQIRFRURQDYLUXVFRXQWU\XV



1<&+HDOWK5HRSHQLQJ1HZ<RUN&LW\)UHTXHQWO\$VNHG4XHVWLRQV:KDW2IILFHV1HHGWR.QRZ -XQH
 KWWSVZZZQ\FJRYDVVHWVGRKGRZQORDGVSGILPPFRYLGUHRSHQLQJRIILFHVJXLGDQFHSGI



6HH([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZ(2,523(5$7,21$/67$786'85,1*&2521$9,586
3$1'(0,&KWWSVZZZMXVWLFHJRYHRLUHRLURSHUDWLRQDOVWDWXVGXULQJFRURQDYLUXVSDQGHPLF



6HH'HE3HUHOPDQ,QWKH&RYLG(FRQRP\<RX&DQ+DYHD.LGRUD-RE<RX&DQ¶W+DYH%RWK7+(1(:
<25.7,0(6-XOKWWSVZZZQ\WLPHVFRPEXVLQHVVFRYLGHFRQRP\SDUHQWVNLGVFDUHHU
KRPHVFKRROLQJKWPO"VHDUFK5HVXOW3RVLWLRQ 3DWULFLD&RKHQDQG7LIIDQ\+VX3DQGHPLF&RXOG6FDUD*HQHUDWLRQ
RI:RUNLQJ0RWKHUV7+(1(:<25.7,0(6-XQH
KWWSVZZZQ\WLPHVFRPEXVLQHVVHFRQRP\FRURQDYLUXVZRUNLQJZRPHQKWPO


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
GUDVWLFHRLUIHHLQFUHDVHVFRPPHQWV
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x

2SSRVLWLRQ WR 3URSRVHG 3URFHGXUHV IRU $V\OXP DQG %DUV WR $V\OXP (OLJLELOLW\
&RPPHQWV-DQ

x

2SSRVLWLRQWR3URSRVHG5XOH*RYHUQLQJ(PSOR\PHQW$XWKRUL]DWLRQVIRU$V\OXP
6HHNHUV-DQ

x

2SSRVLWLRQWR3URSRVHG7KLUG&RXQWU\$V\OXP$JUHHPHQWV&RPPHQWV'HF


x

2SSRVLWLRQWR)HH,QFUHDVHVIRU86&,6$SSOLFDWLRQV&RPPHQWV'HF

x

2SSRVLWLRQWR'+63URSRVHG5XOH5HJDUGLQJ6SHFLDO,PPLJUDQW-XYHQLOH3HWLWLRQV
&RPPHQWV1RY

x

2SSRVLWLRQWR3URSRVHG([SDQVLRQRI'1$&ROOHFWLRQIURP,PPLJUDWLRQ'HWDLQHHV
1RY

x

2SSRVLWLRQ WR 5HPRYDO RI WKH 'D\ 3URFHVVLQJ 3URYLVLRQ IRU ($' &DUGV
&RPPHQWV1RY

2SSRVLWLRQWR,QWHULP5XOHDQG6XEVHTXHQW2UJDQL]DWLRQDO&KDQJHVWR(2,52FW









x

x

&RPPHQWV 2SSRVLQJ '+6'2- ,QWHULP )LQDO 5XOH /LPLWLQJ $V\OXP (OLJLELOLW\
-DQ




6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
SURSRVHGSURFHGXUHVIRUDV\OXPDQGEDUVWRDV\OXPHOLJLELOLW\FRPPHQWV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
SURSRVHGUXOHJRYHUQLQJHPSOR\PHQWDXWKRUL]DWLRQVIRUDV\OXPVHHNHUV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
SURSRVHGWKLUGFRXQWU\DV\OXPDJUHHPHQWVFRPPHQWV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
IHHLQFUHDVHVIRUXVFLVDSSOLFDWLRQVFRPPHQWV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
GKVSURSRVHGUXOHUHJDUGLQJVSHFLDOLPPLJUDQWMXYHQLOHSHWLWLRQVFRPPHQWV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
SURSRVHGH[SDQVLRQRIGQDFROOHFWLRQIURPLPPLJUDWLRQGHWDLQHHV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
UHPRYDORIWKHGD\SURFHVVLQJSURYLVLRQIRUHDGFDUGVFRPPHQWV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLORSSRVLWLRQWR
LQWHULPUXOHDQGVXEVHTXHQWRUJDQL]DWLRQDOFKDQJHVWRHRLUOHWWHU


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLOFRPPHQWV
RSSRVLQJGKVGRMLQWHULPILQDOUXOHOLPLWLQJDV\OXPHOLJLELOLW\
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x

'+6&RPPHQW,QDGPLVVLELOLW\RQ3XEOLF&KDUJH*URXQGV'HF

x

&RPPHQWRQ'+63URSRVHG&KDQJHWR)HH:DLYHU5XOH1RY

x

&RPPHQWV RQ 3URSRVHG '+6 5XOHPDNLQJ UHJDUGLQJ WKH )ORUHV 6HWWOHPHQW 1RY





7KH3URSRVHG5XOHLQFOXGHVSRWHQWLDOO\WKHPRVWVLJQLILFDQWFKDQJHVWKDWKDYHEHHQLQLWLDWHG
E\WKLVDGPLQLVWUDWLRQ2XU&RPPLWWHHGRHVQRWOLJKWO\PDNHWKHGHFLVLRQWRQRWVXEPLWDGGLWLRQDO
VXEVWDQWLYH FRPPHQWV²\HW WKHUH LV VLPSO\ QRW WLPH IRU WKH &RPPLWWHH WR GR DQ DGHTXDWH MRE
UHVSRQGLQJWRWKHSURYLVLRQVDQGVWDWHPHQWVLQWKH1350WKDWZHKDYHLGHQWLILHGDVSUREOHPDWLF
DQGSRWHQWLDOO\XQODZIXOZLWKLQWKHGD\IUDPHZRUN

:LWKLQ WKUHH GD\V RI WKH SXEOLFDWLRQ RI WKH SURSRVHG UXOH PRUH WKDQ  RUJDQL]DWLRQV
VLJQHGRQWRDOHWWHUUHTXHVWLQJWKDWWKH'HSDUWPHQWVRI-XVWLFHDQG+RPHODQG6HFXULW\H[WHQGWKH
FRPPHQW SHULRG WR D PLQLPXP RI  GD\V 7KDW OHWWHUFLWHG WR ([HFXWLYH 2UGHU  ZKLFK
GLUHFWVDJHQFLHVWR³DIIRUGWKHSXEOLFDPHDQLQJIXORSSRUWXQLW\WRFRPPHQWWKURXJKWKH,QWHUQHW
RQDQ\SURSRVHGUHJXODWLRQZLWKDFRPPHQWSHULRGWKDWVKRXOGJHQHUDOO\EHDWOHDVWGD\V´,W
LVRXUXQGHUVWDQGLQJWKDWQHLWKHUDJHQF\KDVUHVSRQGHGWRWKHOHWWHU

,QFRQWUDVWRWKHUDJHQFLHVKDYHUHFRJQL]HGWKHXQLTXHFKDOOHQJHVSRVHGE\WKH&29,'
SDQGHPLFDQGDGRSWHGDIOH[LEOHDSSURDFKWRUXOHPDNLQJ)RUH[DPSOHWKH%XUHDXRI&RQVXPHU
)LQDQFLDO3URWHFWLRQ WKH³%XUHDX´ UHFHQWO\H[WHQGHGDFRPPHQWSHULRGIURPDQLQLWLDOGD\VWR
DGGDQDGGLWLRQDOGD\VDIWHUUHFHLYLQJFRPPHQWVIURPWKHSXEOLFWKDWWKH&29,'SDQGHPLF
DIIHFWHGWKH SXEOLF¶VDELOLW\WR WLPHO\ FRPPHQW ,WLVVXHG DQHZ1350 LQ WKH )HGHUDO 5HJLVWHU
VWDWLQJ

7KH61350SURYLGHGDGD\SXEOLFFRPPHQWSHULRGWKDWZDVVHWWRFORVH
RQ 0D\   ,Q OLJKW RI WKH FKDOOHQJHV SRVHG E\ WKH &29,'
SDQGHPLFDQGLQUHVSRQVHWRUHTXHVWVIURPVWDNHKROGHUVWRJLYHLQWHUHVWHG
SDUWLHV PRUH WLPH WR FRQGXFW RXWUHDFK WR UHOHYDQW FRQVWLWXHQFLHV DQG WR
SURSHUO\DGGUHVVWKHPDQ\TXHVWLRQVSUHVHQWHGLQWKH61350WKH%XUHDX
H[WHQGHG WKH FRPPHQW SHULRG XQWLO -XQH   6LQFH H[WHQGLQJ WKH


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLOGKVFRPPHQW
LQDGPLVVLELOLW\RQSXEOLFFKDUJHJURXQGV


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLOFRPPHQWRQ
GKVSURSRVHGFKDQJHWRIHHZDLYHUUXOH


6HHKWWSVZZZQ\FEDURUJPHPEHUDQGFDUHHUVHUYLFHVFRPPLWWHHVUHSRUWVOLVWLQJUHSRUWVGHWDLOFRPPHQWVRQ
SURSRVHGGKVUXOHPDNLQJUHIORUHVVHWWOHPHQW


6HH$,/$DQG3DUWQHUV6HQG/HWWHU5HTXHVWLQJ$V\OXP5XOH&RPPHQW3HULRG([WHQVLRQ -XQH 1R
DWKWWSVZZZDLODRUJDGYRPHGLDDLODFRUUHVSRQGHQFHUHTXHVWDV\OXPUXOHFRPPHQWSHULRG
H[WHQVLRQ$VDPDWWHURIRUGLQDU\SUDFWLFHWKH&LW\%DUGRHVQRWVLJQRQWRFRDOLWLRQOHWWHUVDQGGLGQRWVLJQRQWR
WKLVOHWWHU+RZHYHUZHDJUHHZLWKWKHSRLQWVLWPDNHVDQGZLVKWRHQVXUHWKDWWKHOHWWHUEHFRPHVDSDUWRIWKH
DGPLQLVWUDWLYHUHFRUG


,G
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FRPPHQW SHULRG WKH %XUHDX KDV UHFHLYHG UHTXHVWV IURP D FRQVXPHU
DGYRFDF\ JURXS D GHEW FROOHFWLRQ WUDGH DVVRFLDWLRQ DQG WKUHH 6WDWH
$WWRUQH\V*HQHUDOWRH[WHQGWKHFRPPHQWSHULRGIRUDQDGGLWLRQDOGD\
SHULRG7KHVHVWDNHKROGHUVVWDWHWKDWWKH&29,'SDQGHPLFFRQWLQXHVWR
PDNHLWGLIILFXOWWRUHVSRQGWRWKH61350WKRURXJKO\The Bureau agrees
that the pandemic makes it difficult to respond to the SNPRM
thoroughlyDQGWRGHWHUPLQHZKHQVWDNHKROGHUVZLOOEHDEOHWRGRVR7R
HQVXUHWKDWVWDNHKROGHUVKDYHWKHWLPHWKH\QHHGWRSURYLGHVXFKUHVSRQVHV
WKH%XUHDXFRQFOXGHVWKDWDQH[WHQVLRQRIWKH61350FRPPHQWSHULRGWR
$XJXVW   LV DSSURSULDWH 7KLV H[WHQVLRQ VKRXOG DOORZ LQWHUHVWHG
SDUWLHVPRUHWLPHWRSUHSDUHUHVSRQVHVWRWKH61350ZLWKRXWGHOD\LQJWKH
UXOHPDNLQJRQWKLVWRSLF7KH61350FRPPHQWSHULRGZLOOQRZFORVHRQ
$XJXVW>(PSKDVLVDGGHG@

7KHUHWKH%XUHDXPRUHWKDQGRXEOHGWKHFRPPHQWSHULRGIURPDQLQLWLDOGD\VWRGD\VEDVHG
RQUHTXHVWVIURPWKUHHFRPPHQWHUV<HWWKH'HSDUWPHQWVRI-XVWLFHDQG+RPHODQG6HFXULW\KDV\HW
WRUHVSRQGWRDUHTXHVWE\PRUHWKDQRUJDQL]DWLRQVWRH[WHQGWKHFRPPHQWSHULRGIURPGD\V
WRGD\V


6LPLODUO\WKH&RPPRGLW\)XWXUHV7UDGLQJ&RPPLVVLRQ ³&)7&´ DOVRH[WHQGHGFRPPHQW
SHULRGVEDVHGRQWKHSDQGHPLFVWDWLQJ³7KHVHH[WHQVLRQVUHIOHFWP\FRPPLWPHQWWRSURYLGLQJ
PDUNHW SDUWLFLSDQWV ZLWK DGGLWLRQDO IOH[LELOLW\ GXULQJ WKLV SDQGHPLF &RPPHQWHUV RQ UHFHQWO\
SURSRVHGUXOHVZLOOQRZKDYHDWOHDVWGD\VDQGLQPDQ\FDVHVPRUHWRSURYLGHIHHGEDFNWKDW
ZHYDOXHWUHPHQGRXVO\DVZHVHHNWRILQDOL]HUXOHV´VDLG&)7&&KDLUPDQ+HDWK37DUEHUW7KH
)HGHUDO'HSRVLW,QVXUDQFH&RUSRUDWLRQ ³)',&´ OLNHZLVHH[WHQGHGDUXOHPDNLQJE\GD\V³>L@Q
OLJKWRIWKHFKDOOHQJHVDVVRFLDWHGZLWK&29,'´$QGWKH)',&DQG)HGHUDO5HVHUYH6\VWHP
DJDLQH[WHQGHGE\GD\VDFRPPHQWSHULRGUHJDUGLQJUHVROXWLRQ SODQVIRUIRUHLJQEDQNV³LQ
OLJKWRIWKHFKDOOHQJHVDULVLQJIURPWKH&29,'HPHUJHQF\´

,QVKRUWZKHQWKHSXEOLFVWDNHKROGHUVDUHSDUWRIWKHILQDQFLDOLQGXVWU\WKHJRYHUQPHQWKDV
EHHQUHVSRQVLYHWRFRQFHUQVUDLVHGUHJDUGLQJWKHSDQGHPLFDQGWKHGLIILFXOWLHVIRUVWDNHKROGHUVWR
FRPSO\ZLWKRUGLQDU\GHDGOLQHV:HUHTXHVWWKHVDPHFRQVLGHUDWLRQDQGFRXUWHV\KHUH

7KH&LW\%DUZRXOGYHU\PXFKOLNHWRKDYHWKHRSSRUWXQLW\WRVXEPLWIXUWKHUFRPPHQWVRQ
PDQ\DVSHFWVRIWKLVSURSRVHGUXOHDVLWKDVRQPRUHWKDQDGR]HQSURSRVHGLPPLJUDWLRQUXOHVRYHU
WKHSDVWWZR\HDUV+RZHYHUJLYHQWKHFXUUHQWFKDOOHQJHVSRVHGE\&29,'DQGWKHXQH[SODLQHG
FRPPHQWSHULRGRIRQO\GD\VLWLVQRWSRVVLEOHIRUXVWRGRVRDWWKLVWLPH


)HG5HJ 0D\ 


&)7&([WHQGV&HUWDLQ&RPPHQW3HULRGVLQ5HVSRQVHWR&29,' $SU 
KWWSVZZZFIWFJRY3UHVV5RRP3UHVV5HOHDVHV


)',&([WHQGV&RPPHQW3HULRGRQ0RGHUQL]LQJ%URNHUHG'HSRVLW5HVWULFWLRQV $SU 
KWWSVZZZIGLFJRYQHZVSUHVVUHOHDVHVSUKWPO


$JHQFLHVH[WHQGFRPPHQWSHULRGRQXSGDWHVWRUHVROXWLRQSODQJXLGDQFHIRUODUJHIRUHLJQEDQNV $SU 
KWWSVZZZIHGHUDOUHVHUYHJRYQHZVHYHQWVSUHVVUHOHDVHVEFUHJDKWP
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)RU WKHVH UHDVRQV ZH XUJH WKH DJHQFLHV WR ZLWKGUDZ WKLV UXOHPDNLQJ DQG SURYLGH D
PHDQLQJIXORSSRUWXQLW\IRUVWDNHKROGHUVWRVXEPLWFRPPHQWV7KHDV\OXPV\VWHPVKRXOGQRWEH
UHZULWWHQ YLD UHJXODWLRQ LQ WKLV PDQQHU HVSHFLDOO\ ZLWKRXW JLYLQJ WKH SXEOLF DGHTXDWH WLPH WR
FRPPHQWLQWKHPLGVWRIDSDQGHPLF7KLVGHSDUWXUHIURPWKHQRUPDOSURFHGXUHVRIUXOHPDNLQJLV
GHHSO\WURXEOLQJWKHOLNHO\HIIHFWVRIWKHSURSRVHGUXOHHUDGLFDWLQJPRVWDV\OXPSURWHFWLRQVLV
PRUHWURXEOLQJVWLOO







5HVSHFWIXOO\

9LFWRULD)1HLOVRQ&KDLU
,PPLJUDWLRQ 1DWLRQDOLW\/DZ&RPPLWWHH
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EXHIBIT 22
DECLARATION OF NAOMI A. IGRA
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%LG3URWHVWV 
$SSURSULDWLRQV/DZ

5HSRUWV 7HVWLPRQLHV

.H\,VVXHV

$ERXW*$2

0XOWLPHGLD

%LG3URWHVWV$SSURSULDWLRQV/DZ 2WKHU/HJDO:RUN!2WKHU/HJDO:RUN!)HGHUDO9DFDQFLHV5HIRUP$FW

%LG3URWHVWV$SSURSULDWLRQV/DZ 2WKHU/HJDO:RUN
6KDUH7KLV
2YHUYLHZ
%LG3URWHVWV





)HGHUDO9DFDQFLHV5HIRUP$FW
29(59,(:  5(3257$9$&$1&<  6($5&+9$&$1&,(6  9,2/$7,21/(77(56

$SSURSULDWLRQV/DZ
2WKHU/HJDO:RUN
'HFLVLRQV )$4V
)HGHUDO9DFDQFLHV
5HIRUP$FW
&RQJUHVVLRQDO
5HYLHZ$FW
&RQWUDFW$SSHDOV
%RDUG
7UDQVIHUUHG)XQFWLRQV

2YHUYLHZ
7KLVSDJHKDVLQIRUPDWLRQDERXWWKHWHPSRUDU\ILOOLQJRIYDFDQWH[HFXWLYHSRVLWLRQVWKDWUHTXLUH
SUHVLGHQWLDODSSRLQWPHQWZLWK6HQDWHFRQILUPDWLRQ
7KH)HGHUDO9DFDQFLHV5HIRUP$FWRI 9DFDQFLHV5HIRUP$FW ZDVHQDFWHGRQ2FWREHU
 3XE/1R'LY&WLW6WDWFRGLILHGDW86&G 7KH
DFWUHSODFHVWKHSULRU9DFDQFLHV$FWDQGSURYLGHVQHZUXOHVIRUWKHWHPSRUDU\ILOOLQJRIYDFDQWH[HFXWLYHDJHQF\
SRVLWLRQVWKDWUHTXLUHSUHVLGHQWLDODSSRLQWPHQWZLWK6HQDWHFRQILUPDWLRQ8QGHUWKHDFWDQDFWLQJRIILFHUPD\
VHUYHLQDYDFDQWSRVLWLRQIRUQRORQJHUWKDQGD\VZLWKDGMXVWPHQWVWREHPDGHLIWKH3UHVLGHQWVXEPLWVD
QRPLQDWLRQWRILOOWKHSRVLWLRQDQGXQGHURWKHUVSHFLILHGFLUFXPVWDQFHV
7KHDFWUHTXLUHVH[HFXWLYHGHSDUWPHQWVDQGDJHQFLHVWRUHSRUWWRWKH&RQJUHVVDQGWRWKH&RPSWUROOHU*HQHUDO
FHUWDLQLQIRUPDWLRQDERXWDYDFDQF\LPPHGLDWHO\XSRQWKHRFFXUUHQFHRIHYHQWVVSHFLILHGLQWKHDFW7KHDFW
DOVRSURYLGHVWKDWWKH&RPSWUROOHU*HQHUDOLVWRUHSRUWWRVSHFLILHGFRQJUHVVLRQDOFRPPLWWHHVWKH3UHVLGHQW
DQGWKH2IILFHRI3HUVRQQHO0DQDJHPHQWLIWKH&RPSWUROOHU*HQHUDOGHWHUPLQHVWKDWDQDFWLQJRIILFHULVVHUYLQJ
ORQJHUWKDQSHUPLWWHGE\WKHDFW

*$2 V5ROH
*$2UHFHLYHVDQGUHFRUGVWKHLQIRUPDWLRQDJHQFLHVUHSRUWWRWKH&RPSWUROOHU*HQHUDOXQGHUWKHDFW1RWH7KH
VHDUFKIXQFWLRQVRQWKLVZHEVLWHDFFHVVRQO\WKHYDFDQF\LQIRUPDWLRQWKDWIHGHUDOGHSDUWPHQWVDQGDJHQFLHV
KDYHDFWXDOO\VXEPLWWHGWR*$2)RUWKLVUHDVRQWKHUHVXOWVPD\QRWEHFRPSOHWHRUWKHPRVWXSWRGDWH
LQIRUPDWLRQUHJDUGLQJWKRVHYDFDQFLHV

5HSRUWD9DFDQF\
8VHWKLVIRUP 3')SDJH WRUHSRUWWR&RQJUHVVDQG*$2LQIRUPDWLRQDERXWWKHWHPSRUDU\ILOOLQJRIYDFDQW
H[HFXWLYHDJHQF\SRVLWLRQVWKDWUHTXLUHSUHVLGHQWLDODSSRLQWPHQWZLWK6HQDWHFRQILUPDWLRQ
3OHDVHGRQRWFRPSOHWHWKHIRUPE\KDQG )RUPXSGDWHG$SULO
6HQGIRUPWR*$2
%\HPDLOWR)HGHUDO9DFDQFLHV#JDRJRY
%\ID[WR-DQHW'ROHQ  
%\PDLOWR-DQHW'ROHQ2IILFHRI*HQHUDO&RXQVHO5RRP*6WUHHW1:'&

6HDUFK9DFDQFLHV
6HDUFK)HGHUDO9DFDQFLHVIRU&XUUHQW$GPLQLVWUDWLRQ
7KLVVHDUFKIXQFWLRQLVRQO\IRUYDFDQF\LQIRUPDWLRQWKDWIHGHUDOGHSDUWPHQWVDQGDJHQFLHVKDYHDFWXDOO\
VXEPLWWHGWR*$2)RUWKLVUHDVRQWKHUHVXOWVPD\QRWEHFRPSOHWHRUWKHPRVWXSWRGDWHLQIRUPDWLRQ
UHJDUGLQJWKRVHYDFDQFLHV
6HDUFKUHVXOWVLQFOXGH
3RVLWLRQ7LWOH
'DWHYDFDQF\UHSRUWHGWR*$2
9DFDQF\,GHQWLILFDWLRQ1XPEHU
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4XLFN9LHZIRUPRUHGHWDLOHGYDFDQF\LQIRUPDWLRQ
3RVLWLRQ7LWOH 



$FWLQJ2IILFLDO



1RPLQHH





$JHQF\

 'HSDUWPHQWRI+RPHODQG6HFXULW\



6XEDJHQF\
$OO
9DFDQF\6WDWXV $OO
5HVXOWV3HU3DJH 
6WDUWRYHU




6HDUFK

8QGHU6HFUHWDU\IRU,QWHOOLJHQFHDQG$QDO\VLV ,DQG$
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$20D\
4XLFN9LHZ

'HSXW\$GPLQLVWUDWRU5HVLOLHQFH)(0$
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2)HEUXDU\
4XLFN9LHZ

'HSXW\$GPLQLVWUDWRU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

8QGHU6HFUHWDU\IRU6WUDWHJ\3ROLF\DQG3ODQV
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$21RYHPEHU

4XLFN9LHZ

&RPPLVVLRQHU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$21RYHPEHU

4XLFN9LHZ

*HQHUDO&RXQVHO
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$26HSWHPEHU

4XLFN9LHZ

'LUHFWRU8QLWHG6WDWHV&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-XQH
4XLFN9LHZ

8QGHU6HFUHWDU\IRU0DQDJHPHQW
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2$SULO
4XLFN9LHZ

6HFUHWDU\
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2$SULO
4XLFN9LHZ

$GPLQLVWUDWRU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$20DUFK
4XLFN9LHZ

'HSXW\6HFUHWDU\




Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 565 of 965
HSXW\6HF HWD \

9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2$SULO
4XLFN9LHZ

,QVSHFWRU*HQHUDO
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2'HFHPEHU

4XLFN9LHZ

6HFUHWDU\
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2$XJXVW
4XLFN9LHZ

'HSXW\6HFUHWDU\
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2)HEUXDU\

4XLFN9LHZ

$VVLVWDQW6HFUHWDU\'LUHFWRU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2)HEUXDU\
4XLFN9LHZ

'HSXW\$GPLQLVWUDWRU)(0$
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

$GPLQLVWUDWRU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

8QGHU6HFUHWDU\1DWLRQDO3URWHFWLRQDQG3URJUDP'LUHFWRUDWH
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

'LUHFWRU8QLWHG6WDWHV&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

$VVLVWDQW6HFUHWDU\$GPLQLVWUDWRU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

8QGHU6HFUHWDU\
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

'HSXW\$GPLQLVWUDWRUIRU1DWLRQDO3UHSDUHGQHVV )(0$
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

8QGHU6HFUHWDU\IRU,QWHOOLJHQFHDQG$QDO\VLV , $
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

*HQHUDO&RXQVHO
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ
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&KLHI)LQDQFLDO2IILFHU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

&RPPLVVLRQHU
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

8QGHU6HFUHWDU\IRU0DQDJHPHQW
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

6HFUHWDU\
9DFDQF\,GHQWLILFDWLRQ1XPEHU7UXPS$GPLQLVWUDWLRQ'DWHUHSRUWHGWR*$2-DQXDU\
4XLFN9LHZ

6HDUFK)HGHUDO9DFDQFLHVIRU3ULRU$GPLQLVWUDWLRQV
9DFDQF\LQIRUPDWLRQIRUSULRUDGPLQLVWUDWLRQVLVSURYLGHGEHORZ(DFKILOHFRQWDLQVWKHIROORZLQJLQIRUPDWLRQIRU
WKDWDGPLQLVWUDWLRQ
WKHYDFDQWSRVLWLRQV
WKHDFWLQJRIILFLDOV
WKHQRPLQHHV
%DUDFN+2EDPD$GPLQLVWUDWLRQ9DFDQFLHV =,3.%
*HRUJH:%XVK$GPLQLVWUDWLRQ9DFDQFLHV =,3.%
:LOOLDP-&OLQWRQ$GPLQLVWUDWLRQ9DFDQFLHV =,3.%
1RWH(DFKSRVLWLRQKDVDXQLTXH9DFDQF\,GHQWLILFDWLRQ1XPEHUZKLFKPD\EHXVHGWRPDWFKYDFDQFLHVZLWK
DFWLQJRIILFLDOVDQGQRPLQHHV5HVXOWVLQFOXGHRQO\YDFDQF\LQIRUPDWLRQWKDWIHGHUDOGHSDUWPHQWVDQGDJHQFLHV
KDYHDFWXDOO\VXEPLWWHGWR*$2)RUWKLVUHDVRQWKHUHVXOWVPD\QRWEHFRPSOHWHRUWKHPRVWXSWRGDWH
LQIRUPDWLRQUHJDUGLQJWKRVHYDFDQFLHV
(PDLO\RXUFRPPHQWVRUUHTXHVWVWR*$2 XVHWKH9DFDQF\,GHQWLILFDWLRQ1XPEHULI\RXFRQWDFW*$2DERXWD
SDUWLFXODUYDFDQF\

9LRODWLRQ/HWWHUV
%HORZLVDOLVWLQJRIYLRODWLRQOHWWHUV*$2KDVLVVXHGDIWHUGHWHUPLQLQJWKDWDYLRODWLRQRIWKHDFWKDVRFFXUUHG
9LRODWLRQRIWKH7LPH/LPLW,PSRVHGE\WKH)HGHUDO9DFDQFLHV5HIRUP$FWRI&KLHI
)LQDQFLDO2IILFHU86(QYLURQPHQWDO3URWHFWLRQ$JHQF\
%'HF

3XUVXDQWWRVHFWLRQ E RIWLWOHRIWKH8QLWHG6WDWHV&RGHZHDUHUHSRUWLQJ
DYLRODWLRQRIWKH)HGHUDO9DFDQFLHV5HIRUP$FWRI 9DFDQFLHV$FW DWWKH
86(QYLURQPHQWDO3URWHFWLRQ$JHQF\ (3$ ZLWKUHVSHFWWRWKH&KLHI)LQDQFLDO
2IILFHUSRVLWLRQ3XE/1RGLY&WLWOH,6WDW 2FW
 DVDPHQGHG86&±G6SHFLILFDOO\ZHDUHUHSRUW
9LHZ'HFLVLRQ 3')SDJHV
9LRODWLRQRIWKH7LPH/LPLW,PSRVHGE\WKH)HGHUDO9DFDQFLHV5HIRUP$FWRI
3UHVLGHQWRIWKH*RYHUQPHQW1DWLRQDO0RUWJDJH$VVRFLDWLRQ
%6HS

3XUVXDQWWRVHFWLRQ E RIWLWOHRIWKH8QLWHG6WDWHV&RGHZHDUHUHSRUWLQJ
DYLRODWLRQRIWKH)HGHUDO9DFDQFLHV5HIRUP$FWRI KHUHLQWKH9DFDQFLHV
5HIRUP$FWRU$FW DWWKH'HSDUWPHQWRI+RXVLQJDQG8UEDQ'HYHORSPHQW
+8' *RYHUQPHQW1DWLRQDO0RUWJDJH$VVRFLDWLRQ *10$ ZLWKUHVSHFWWRWKH
*10$3UHVLGHQWSRVLWLRQ3XE/1RGLY&WLWOH,6WDW
2FW
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EXHIBIT 23
DECLARATION OF NAOMI A. IGRA
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&RPPHQWVRIWKH8QLWHG1DWLRQV+LJK&RPPLVVLRQHUIRU5HIXJHHVRQWKH
3URSRVHG5XOHVIURPWKH86'HSDUWPHQWRI-XVWLFH ([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZ 
DQG86'HSDUWPHQWRI+RPHODQG6HFXULW\ 86&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV 

³3URFHGXUHVIRU$V\OXPDQG:LWKKROGLQJRI5HPRYDO
&UHGLEOH)HDUDQG5HDVRQDEOH)HDU5HYLHZ´

6XEPLWWHG-XO\


7DEOHRI&RQWHQWV
,
,,
,,,

,9
9

81+&5¶V5ROHDQG6XSHUYLVRU\$XWKRULW\
2YHUDOO&RPPHQWVRQWKH3URSRVHG5XOHDQGWKH6SLULWRIWKH&RQYHQWLRQ
2EVHUYDWLRQVRQ6SHFLILF3URYLVLRQVRIWKH3URSRVHG5XOH
A. ([SHGLWHG5HPRYDODQG6FUHHQLQJVLQWKH&UHGLEOH)HDU3URFHVV
 $V\OXPDQG:LWKKROGLQJ2QO\3URFHHGLQJVIRU1RQFLWL]HQVZLWK&UHGLEOH)HDU
 &RQVLGHUDWLRQRI3UHFHGHQW:KHQ0DNLQJ&UHGLEOH)HDU'HWHUPLQDWLRQVLQWKH
³&UHGLEOH)HDU´3URFHVV
 '+66SHFLILF3URFHGXUHVLQ([SHGLWHG5HPRYDODQG&UHGLEOH)HDUDQG7KHLU
3RWHQWLDO,PSDFWRQ'HWHQWLRQ .............................................................................. 
 5HDVRQDEOH3RVVLELOLW\DVWKH6WDQGDUGRI3URRIIRU6WDWXWRU\:LWKKROGLQJRI
5HPRYDODQG7RUWXUH5HODWHG)HDU'HWHUPLQDWLRQVIRU1RQFLWL]HQVLQ([SHGLWHG
5HPRYDO3URFHHGLQJVDQG6WRZDZD\V
 3URSRVHG$PHQGPHQWVWRWKH&UHGLEOH)HDU6FUHHQLQJ3URFHVV
B. ,$SSOLFDWLRQIRU$V\OXP:LWKKROGLQJDQG&$73URWHFWLRQ
 )ULYRORXV$SSOLFDWLRQV
 3UHWHUPLVVLRQRI/HJDOO\,QVXIILFLHQW$SSOLFDWLRQV
C. 6WDQGDUGVIRU&RQVLGHUDWLRQ'XULQJ5HYLHZRIDQ$SSOLFDWLRQIRU$V\OXPRUIRU6WDWXWRU\
:LWKKROGLQJRI5HPRYDO
 0HPEHUVKLSLQD3DUWLFXODU6RFLDO*URXS
 3ROLWLFDO2SLQLRQ
 3HUVHFXWLRQ
 1H[XV
 (YLGHQFH
 ,QWHUQDO5HORFDWLRQ
 )DFWRUVIRU&RQVLGHUDWLRQLQ'LVFUHWLRQDU\'HWHUPLQDWLRQV
 )LUP5HVHWWOHPHQW
 5RJXH2IILFLDOV
D. ,QIRUPDWLRQ'LVFORVXUH
2EVHUYDWLRQVRQ+RZWKH3URSRVHG5XOH$IIHFWV3DUWLFXODUO\9XOQHUDEOH*URXSV
&RQFOXVLRQDQG5HFRPPHQGDWLRQV




,

81+&5¶V5ROHDQG6XSHUYLVRU\$XWKRULW\

7KH 2IILFH RI WKH 8QLWHG 1DWLRQV +LJK &RPPLVVLRQHU IRU 5HIXJHHV 81+&5  VXEPLWV IRU \RXU
FRQVLGHUDWLRQ WKH FRPPHQWV EHORZ RQ WKH QHZ 3URSRVHG 5XOH RQ 3URFHGXUHV IRU $V\OXP DQG
:LWKKROGLQJ RI 5HPRYDO DV ZHOO DV &UHGLEOH DQG 5HDVRQDEOH )HDU 5HYLHZ IURP WKH 86
'HSDUWPHQW RI -XVWLFH DQG 86 'HSDUWPHQW RI +RPHODQG 6HFXULW\ KHUHLQDIWHU ³WKH 3URSRVHG
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5XOH´ 7KHVHFRPPHQWVIRFXVRQWKRVHDVSHFWVRIWKH3URSRVHG5XOHZKLFKLIDGRSWHGZLOOKDYH
DVLJQLILFDQWLPSDFWRQWKHLQWHUQDWLRQDOOHJDOSURWHFWLRQVWRZKLFKSHUVRQVVHHNLQJLQWHUQDWLRQDO
SURWHFWLRQ LQFOXGLQJDV\OXPVHHNHUVDV\OHHVDQGUHIXJHHV DUHHQWLWOHG

7KLVVXEPLVVLRQLVRIIHUHGFRQVLVWHQWZLWK81+&5¶VVXSHUYLVRU\UHVSRQVLELOLW\XQGHULWV6WDWXWH
DQGUHLWHUDWHGLQWKH8QLWHG1DWLRQV3URWRFRO5HODWLQJWRWKH6WDWXVRI5HIXJHHV WKH³
3URWRFRO´ DQGWKH8QLWHG1DWLRQV&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV WKH³
&RQYHQWLRQ´  7KH 8QLWHG 6WDWHV LV D VLJQDWRU\ DQG 6WDWH 3DUW\ WR WKH  3URWRFRO DQG LV
WKHUHIRUHERXQGWRFRPSO\ZLWKWKH3URWRFRODVZHOODVE\LQFRUSRUDWLRQDUWLFOHVRIWKH
&RQYHQWLRQ)XUWKHUPRUHDVD6WDWH3DUW\WKH8QLWHG6WDWHVKDVDJUHHGWRFRRSHUDWHZLWK
81+&5 WR IDFLOLWDWH WKH 2IILFH¶V GXW\ RI VXSHUYLVLQJ WKH DSSOLFDWLRQ RI WKH SURYLVLRQV RI WKH
3URWRFRODQGDVLQFRUSRUDWHGWKHUHLQWKH&RQYHQWLRQ

2QHRIWKHPHDQVE\ZKLFK81+&5H[HUFLVHVLWVVXSHUYLVRU\UHVSRQVLELOLW\LVE\FRPPXQLFDWLQJ
ZLWK6WDWHV3DUW\LWVJXLGDQFHRQWKH&RQYHQWLRQWKH3URWRFRODQGRWKHULQWHUQDWLRQDO
DQGUHJLRQDOUHIXJHHLQVWUXPHQWV7KLVJXLGDQFHLVLQIRUPHGE\81+&5¶VQHDUO\VHYHQGHFDGHV
RIH[SHULHQFHDVVLVWLQJUHIXJHHVDQGVXSHUYLVLQJWKHWUHDW\EDVHGV\VWHPRIUHIXJHHSURWHFWLRQ

81+&5 SUHVHQWV WKHVH FRPPHQWV WRGD\ RXW RI FRQFHUQ WKDW WKH 3URSRVHG 5XOH FUHDWHV QHZ
SURFHGXUDO EDUULHUV WR D IDLU DQG HIILFLHQW UHYLHZ RI D FODLP IRU SURWHFWLRQ PDNHV IXQGDPHQWDO
FKDQJHVWRWKHUHIXJHHGHILQLWLRQLQWKH8QLWHG6WDWHVDQGHVWDEOLVKHVQHZEDUVWRDV\OXPLQD


81+&5QRWHVDWWKHRXWVHWWKDWWKHWHUPµUHIXJHH¶LVXVHGVOLJKWO\GLIIHUHQWO\LQLQWHUQDWLRQDOODZDVFRPSDUHGWR86GRPHVWLFODZ
ZKLOHWKHWHUP³DV\OHH´LVRQO\XVHGLQWKH86GRPHVWLFODZIUDPHZRUN8QGHULQWHUQDWLRQDOUHIXJHHODZDUHIXJHHLVDSHUVRQZKR
³RZLQJWRDZHOOIRXQGHGIHDURIEHLQJSHUVHFXWHGIRUUHDVRQVRIUDFHUHOLJLRQQDWLRQDOLW\PHPEHUVKLSRIDSDUWLFXODUVRFLDOJURXSRU
SROLWLFDO RSLQLRQ LV RXWVLGH WKH FRXQWU\ RI KLV QDWLRQDOLW\ DQG LV XQDEOH RU RZLQJ WR VXFK IHDU LV XQZLOOLQJ WR DYDLO KLPVHOI RI WKH
SURWHFWLRQRIWKDWFRXQWU\RUZKRQRWKDYLQJDQDWLRQDOLW\DQGEHLQJRXWVLGHWKHFRXQWU\RIKLVIRUPHUKDELWXDOUHVLGHQFHDVDUHVXOW
RIVXFKHYHQWVLVXQDEOHRURZLQJWRVXFKIHDULVXQZLOOLQJWRUHWXUQWRLW´&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHVDUW
8678176 -XO\ >KHUHLQDIWHU5HIXJHH&RQYHQWLRQ@DUW$  7KRVHZKRPHHWWKHUHIXJHHGHILQLWLRQ
VHWIRUWKLQWKH&RQYHQWLRQKDYHWKHULJKWWRHQMR\DV\OXP6HH81*HQHUDO$VVHPEO\8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWVDUW
  $ ,,,  'HF ([HFXWLYH&RPPLWWHHRIWKH+LJK&RPPLVVLRQHU¶V3URJUDPPH6DIHJXDUGLQJ$V\OXP1R ;/9,,, 
81'RF$ $$GG  2FW  E  G  UHIHUHQFLQJ³WKHLQVWLWXWLRQRIDV\OXPZKLFKGHULYHVGLUHFWO\IURPWKHULJKW
WRVHHNDQGHQMR\DV\OXPVHWRXWLQ$UWLFOH  RIWKH8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWV´DQGGHVFULELQJNH\DVSHFWVRI
WKHLQVWLWXWLRQRIDV\OXP 8QGHU86VWDWXWHWKHUHIXJHHGHILQLWLRQLWVHOILVYHU\VLPLODU³DQ\SHUVRQZKRLVRXWVLGHDQ\FRXQWU\RI
VXFKSHUVRQ¶VQDWLRQDOLW\RULQWKHFDVHRIDSHUVRQKDYLQJQRQDWLRQDOLW\LVRXWVLGHDQ\FRXQWU\LQZKLFKVXFKSHUVRQODVWKDELWXDOO\
UHVLGHGDQGZKRLVXQDEOHRUXQZLOOLQJWRUHWXUQWRDQGLVXQDEOHRUXQZLOOLQJWR DYDLOKLPVHOIRUKHUVHOIRIWKHSURWHFWLRQRIWKDW
FRXQWU\ EHFDXVH RI SHUVHFXWLRQ RU D ZHOOIRXQGHG IHDU RI SHUVHFXWLRQ RQ DFFRXQW RI UDFH UHOLJLRQ QDWLRQDOLW\ PHPEHUVKLS LQ D
SDUWLFXODUVRFLDOJURXSRUSROLWLFDORSLQLRQ´86& D  $ ,QWKH8QLWHG6WDWHVKRZHYHUVRPHRQHZKRPHHWVWKHUHIXJHH
GHILQLWLRQPD\KROGRQHRIWZRVWDWXVHV$SHUVRQZKRKDVWKHLUUHIXJHHVWDWXVUHFRJQL]HGRXWVLGHRIWKH8QLWHG6WDWHVSULRUWRWKHLU
DGPLVVLRQ XVXDOO\WKURXJKUHVHWWOHPHQW LVFRQVLGHUHGWRKDYHWKHVWDWXVRI³UHIXJHH´6HH86& F  $SHUVRQZKRKDV
WKHLUUHIXJHHVWDWXVUHFRJQL]HGZKLOHSK\VLFDOO\SUHVHQWLQWKH8QLWHG6WDWHVLVFRQVLGHUHGWRKDYHWKHVWDWXVRI³DV\OHH´6HHLG
 D   E  $  GHVFULELQJWKHDXWKRULW\WRDSSO\IRUDQGWKHFRQGLWLRQVIRUJUDQWLQJDV\OXP 7KHWHUP³DV\OHH´LVQRWXVHGLQ
LQWHUQDWLRQDOUHIXJHHODZVLQFHVRPHRQHZKRTXDOLILHVIRUDV\OXPLVUHIHUUHGWRDVD³UHIXJHH´:KHUHQHFHVVDU\WKLV&RPPHQWZLOO
FODULI\ZKHWKHUWKHVHWHUPVDUHXVHGLQWKHLQWHUQDWLRQDOODZFRQWH[WRUDFFRUGLQJWRWKHLUVSHFLILFPHDQLQJXQGHU86ODZ

3URWRFRO5HODWLQJWRWKH6WDWXVRI5HIXJHHVDUW,,8678176 -DQ >KHUHLQDIWHU3URWRFRO@

 5HIXJHH &RQYHQWLRQ 81+&5 KDV D PDQGDWH WR ³>S@URPRW>H@ WKH FRQFOXVLRQ DQG UDWLILFDWLRQ RI LQWHUQDWLRQDO FRQYHQWLRQV IRU WKH
SURWHFWLRQRIUHIXJHHV´DQGWR³VXSHUYLV>H@WKHLUDSSOLFDWLRQDQGSURSRV>H@DPHQGPHQWVWKHUHWR´6WDWXWHRIWKH2IILFHRIWKH8QLWHG
1DWLRQV+LJK&RPPLVVLRQHUIRU5HIXJHHV*$5HV E  D  'HF >KHUHLQDIWHU81+&56WDWXWH@

6HH3URWRFRO

³7KH6WDWHV3DUWLHVWRWKHSUHVHQW3URWRFROXQGHUWDNHWRFRRSHUDWHZLWKWKH2IILFHRIWKH8QLWHG1DWLRQV+LJK&RPPLVVLRQHUIRU
5HIXJHHVLQWKHH[HUFLVHRILWVIXQFWLRQV´3URWRFRODUW,,VHHDOVR81+&51RWHRQWKH0DQGDWHRIWKH+LJK&RPPLVVLRQHUIRU
5HIXJHHVDQG+LV2IILFH  DW GHVFULELQJWKH+LJK&RPPLVVLRQHU¶VVXSHUYLVRU\UHVSRQVLELOLW\LQUHODWLRQWRVWDWHV¶FRPSOLDQFH
ZLWKWKHLULQWHUQDWLRQDOREOLJDWLRQVWRZDUGVUHIXJHHVDV\OXPVHHNHUVDQGRWKHUVRIFRQFHUQ 

81+&5REVHUYHVWKDWWKLV3URSRVHG5XOHPRGLILHVWKHGHILQLWLRQRIDUHIXJHHDVFRGLILHGDW6HFWLRQ D  RIWKH,PPLJUDWLRQ
DQG1DWLRQDOLW\$FW 86& D  ³7KHWHUPµUHIXJHH¶PHDQV $ DQ\SHUVRQZKRLVRXWVLGHDQ\FRXQWU\RIVXFKSHUVRQ¶V
QDWLRQDOLW\RULQWKHFDVHRIDSHUVRQKDYLQJQRQDWLRQDOLW\LVRXWVLGHDQ\FRXQWU\LQZKLFKVXFKSHUVRQODVWKDELWXDOO\UHVLGHGDQG
ZKRLVXQDEOHRUXQZLOOLQJWRUHWXUQWRDQGLVXQDEOHRUXQZLOOLQJWRDYDLOKLPVHOIRUKHUVHOIRIWKHSURWHFWLRQRIWKDWFRXQWU\EHFDXVH
RISHUVHFXWLRQRUDZHOOIRXQGHGIHDURISHUVHFXWLRQRQDFFRXQWRIUDFHUHOLJLRQQDWLRQDOLW\PHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS
RUSROLWLFDORSLQLRQ>@´7KLVGHILQLWLRQLVEDVHGRQSURYLVLRQVRIWKH&RQYHQWLRQVSHFLILFDOO\WKH86GHILQLWLRQWUDFNVWKHODQJXDJH
LQ$UWLFOH$  RIWKH&RQYHQWLRQDQGWKH5HIXJHH$FWRIZDVHQDJHGLQRUGHUWRFRQILUPSURYLVLRQVRI86ODZWR86
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ZD\WKDWGLYHUJHVVKDUSO\IURPWKH8QLWHG6WDWHV¶LQWHUQDWLRQDOOHJDOREOLJDWLRQVUHODWHGWRUHIXJHH
SURWHFWLRQ81+&5KDVDVWURQJLQWHUHVWLQHQVXULQJWKDW86DV\OXPODZDQGSROLF\DOLJQVZLWK
WKHLQWHUQDWLRQDOWUHDW\REOLJDWLRQVWKDWWKH8QLWHG6WDWHVKHOSHGWRFUHDWHDQGUHVSHFWIXOO\RIIHUV
LWVJXLGDQFHRQWKRVHREOLJDWLRQV

81+&5QRWHVWKDWWKHVHWHFKQLFDOFRPPHQWVDUHVXEPLWWHGDVIROORZXSWRRXUOHWWHURI-XQH
WRWKH$WWRUQH\*HQHUDODQGWKH$FWLQJ6HFUHWDU\RI+RPHODQG6HFXULW\LQZKLFKRXULQLWLDO
FRQFHUQV RYHU WKLV 3URSRVHG 5XOH ZHUH UDLVHG 2XU IXQGDPHQWDO REVHUYDWLRQV UHJDUGLQJ
GHYLDWLRQV IURP EDVLF WHQHWV RI LQWHUQDWLRQDO UHIXJHH ODZ²LQFOXGLQJ WKH REOLJDWLRQ WR SURWHFW
DJDLQVWUHIRXOHPHQWWKHULJKWWRVHHNDQGHQMR\DV\OXPDQGWKHSULQFLSOHVRIGXHSURFHVVDQG
IDLUWUHDWPHQWGXULQJWKHDV\OXPSURFHVV²DUHIXUWKHUH[SRXQGHGRQEHORZ81+&5FRQVLGHUV
WKDWWKHFRPPHQWSHULRGRIRQO\GD\VLVLQVXIILFLHQWIRUVXFKH[WHQVLYHFKDQJHVRIHQRUPRXV
FRQVHTXHQFH IRU WKRVH LQ QHHG RI LQWHUQDWLRQDO SURWHFWLRQ DQG ZH UHPDLQ UHDG\ WR HQJDJH LQ
IXUWKHUFRQYHUVDWLRQUHJDUGLQJWKHZLGHUDQJLQJFKDQJHVLQWURGXFHGLQWKH3URSRVHG5XOHDQG
FRYHUHGLQ81+&5¶VFRPPHQWVEHORZ

,,
2YHUDOO&RPPHQWVRQWKH3URSRVHG5XOH¶V,QFRPSDWLELOLW\ZLWKWKH
&RQYHQWLRQDQG3URWRFRORQWKH6WDWXVRI5HIXJHHV

81+&5DSSUHFLDWHVWKDWWKHUHKDYHEHHQGHFDGHVRIHQJDJHPHQWEHWZHHQRXUDJHQF\DQGWKH
86 JRYHUQPHQW LQFOXGLQJ RQ WHFKQLFDO DVSHFWV RI LQWHUQDWLRQDO UHIXJHH ODZ DQG LWV GRPHVWLF
UHDOL]DWLRQ ,Q WKLV FRQWH[W 81+&5 KDV GHHS FRQFHUQV DERXW WKH 3URSRVHG 5XOH ZKLFK LV
LQFRPSDWDEOH ZLWK IXQGDPHQWDO WHQHWV RI LQWHUQDWLRQDO UHIXJHH ODZ DQG ZRXOG GUDPDWLFDOO\
GLPLQLVKWKH8QLWHG6WDWHV¶FDSDFLW\WRJXDUDQWHHSURWHFWLRQRIUHIXJHHVIURPUHWXUQWRVLWXDWLRQV
RIVHULRXVKDUP

$VDSUHOLPLQDU\PDWWHU81+&5REVHUYHVWKDWWKH3URSRVHG5XOHSXWVIRUZDUGDYDVWQXPEHURI
SURFHGXUDODQGVXEVWDQWLYH GHILQLWLRQDO FKDQJHVWKDWDIIHFWDOPRVWHYHU\DVSHFWRIDGMXGLFDWLRQ
RISURWHFWLRQFODLPVLQWKH8QLWHG6WDWHV DIIHFWLQJDV\OXPVHHNHUVDQGRWKHUV ZKLOHPDQ\RIWKH
VXEVWDQWLYH FKDQJHV ZLOO DOVR LPSDFW RYHUVHDV DGMXGLFDWLRQV RI UHIXJHH VWDWXV LPSDFWLQJ
FDQGLGDWHVIRUUHIXJHHDGPLVVLRQV 81+&5LVFRQFHUQHGWKDWWKHH[WHQVLYHFKDQJHVPDGHLQ
WKH 3URSRVHG 5XOH PRYH DZD\ IURP WKH KXPDQLWDULDQ QRQGLVFULPLQDWRU\ VSLULW RI WKH 
5HIXJHH $FW ZKLFK LPSOHPHQWHG WKH 86¶V FRPPLWPHQWV PDGH WKURXJK UDWLI\LQJ WKH 
3URWRFRO

7KH3URSRVHG5XOHLIHQDFWHGZRXOGEHDWYDULDQFHZLWKDWOHDVWIRXUEDVLFSULQFLSOHVDQGZHOO
HVWDEOLVKHG VWDQGDUGV RI LQWHUQDWLRQDO UHIXJHH ODZ )LUVW WKH 3URSRVHG 5XOH PDNHV D JUHDW
QXPEHURIVXEVWDQWLYHFKDQJHVWRWKHGHILQLWLRQRIDUHIXJHH)RULQVWDQFHWKH3URSRVHG5XOH
WDNHVDQRYHUO\UHVWULFWLYHDSSURDFKWRFRUHWHUPVVXFKDV³SROLWLFDORSLQLRQ´DQG³SHUVHFXWLRQ´
DQGIXUWKHUFRPSRXQGVDQLQWHUSUHWDWLRQRI³SDUWLFXODUVRFLDOJURXS´WKDWZDVDOUHDG\RXWRIVWHS
ZLWKLQWHUQDWLRQDOODZ

6HFRQG WKH 3URSRVHG 5XOH HVWDEOLVKHV QHZ DQG YDVWO\ RYHUUHDFKLQJ H[FOXVLRQDU\ JURXQGV
LQFOXGLQJ WKURXJK H[SDQGHG XVH RI WKH GLVFUHWLRQDU\ FODXVH RQ DV\OXP LQ 86 ODZ D FRQFHSW
REOLJDWLRQVXQGHUWKH&RQYHQWLRQDQGLWVSURWRFRO,16Y&DUGR]D)RQVHFD86   ³,IRQHWKLQJLVFOHDU
IURPWKHOHJLVODWLYHKLVWRU\RIWKHQHZGHILQLWLRQRIµUHIXJHH¶DQGLQGHHGWKHHQWLUH$FWLWLVWKDWRQHRI&RQJUHVV¶SULPDU\SXUSRVHV
ZDVWREULQJ8QLWHG6WDWHVUHIXJHHODZLQWRFRQIRUPDQFHZLWKWKH>3URWRFRO@WRZKLFKWKH8QLWHG6WDWHVDFFHGHGLQ´ 6HHDOVR
'(%25$+ ( $1.(5 /$: 2) $6</80 ,1 7+( 81,7(' 67$7(6   SS  SURYLGLQJ D GHWDLOHG GLVFXVVLRQ RI WKH OLQNV EHWZHHQ
LQWHUQDWLRQDOODZDQGWKHGHILQLWLRQRIµUHIXJHH¶LQ86GRPHVWLFVWDWXWH 

5HIXJHH$FWRI3XE/1R E 6WDW   ³7KHREMHFWLYHVRIWKLV$FWDUHWRSURYLGHDSHUPDQHQW
DQGV\VWHPDWLFSURFHGXUHIRUWKHDGPLVVLRQWRWKLVFRXQWU\RIUHIXJHHVDQGWRSURYLGHFRPSUHKHQVLYHDQGXQLIRUPSURYLVLRQVIRU
WKHHIIHFWLYHUHVHWWOHPHQWDQGDEVRUSWLRQRIWKRVHUHIXJHHVZKRDUHDGPLWWHG´ 
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ZKLFKLVDOUHDG\DWRGGVZLWKLQWHUQDWLRQDOVWDQGDUGV81+&5QRWHVWKDWWKHUHLVDQH[KDXVWLYH
H[FOXVLRQDU\IUDPHZRUNHVWDEOLVKHGLQLQWHUQDWLRQDOODZ*RLQJEH\RQGWKDWIUDPHZRUNUDLVHVWKH
VSHFWHURIHUURQHRXVH[FOXVLRQZKLFKPD\WKUHDWHQWKHOLIHRUIUHHGRPRIFRQFHUQHGUHIXJHHV
DQGSODFHWKHPDWULVNRILUUHSDUDEOHKDUP

7KLUGWKH3URSRVHG5XOHHVWDEOLVKHVDVHULHVRISURFHGXUDOUXOHVWKDWIDOOVKRUWRIGXHSURFHVV
VWDQGDUGVUHTXLUHGIRUDIDLUDQGHIILFLHQWDV\OXPSURFHVV)RULQVWDQFHWKH3URSRVHG5XOHDOWHUV
WKHSUHOLPLQDU\VFUHHQLQJWKDWRFFXUVGXULQJDFFHOHUDWHGUHPRYDOSURFHGXUHVVXFKWKDWPDQ\ZLWK
YDOLGFODLPVIRULQWHUQDWLRQDOSURWHFWLRQZLOOEHGHQLHG$GGLWLRQDOO\WKH3URSRVHG5XOHHVWDEOLVKHV
DQ DV\OXPDQGZLWKKROGLQJRQO\ SURFHGXUH WKDW SUHFOXGHV DFFHVV WR FRPSOHPHQWDU\ IRUPV RI
LQWHUQDWLRQDO SURWHFWLRQ 7KH 3URSRVHG 5XOH DOVR SXWV IRUZDUG QHZ DQG SXQLWLYH VWDQGDUGV IRU
IULYRORXV FODLPV DQG SUHWHUPLVVLRQ RI LQFRPSOHWH DSSOLFDWLRQV DQG SXWV EXUGHQV RI SURRI RQ
LQGLYLGXDOV ZKR DUH LOOHTXLSSHG DQG FDQQRW UHDVRQDEO\ EH H[SHFWHG WR PHHW WKHP 7DNHQ
LQGLYLGXDOO\HDFKRIWKHVHFKDQJHVZRXOGEHGLYHUJHQWIURPLQWHUQDWLRQDOVWDQGDUGVDVDJURXS
WKH\VHUYHWRFUHDWHDVHULHVRIEDUULHUVWKDWDOOEXWGHQ\RXWULJKWWKHULJKWWRVHHNDV\OXP

)RXUWK WKH 3URSRVHG 5XOH ZLOO KDYH SDUWLFXODUO\KDUVK LPSDFW RQ YXOQHUDEOH JURXSV LQ QHHG RI
LQWHUQDWLRQDO SURWHFWLRQ LQFOXGLQJ XQDFFRPSDQLHG FKLOGUHQ DQG WKRVH DSSHDULQJ SUR VH LQ
LPPLJUDWLRQ SURFHHGLQJV 7KLV LV RXW RI VWHS ZLWK LQWHUQDWLRQDO VWDQGDUGV WKDW SURYLGH IRU QRQ
DGYHUVDULDODGMXGLFDWLRQRIFODLPVDQGIDYRUDEOHWUHDWPHQWIRUWKHPRVWYXOQHUDEOH

2YHUDOO WKH 3URSRVHG 5XOH UHRULHQWV WKH 86 DV\OXP SURFHVV DZD\ IURP D SULQFLSOHG
KXPDQLWDULDQ DSSURDFK IRFXVHG RQ LGHQWLI\LQJ LQGLYLGXDOV ZLWK LQWHUQDWLRQDO SURWHFWLRQ QHHGV
WRZDUGVRQHWKDWHVWDEOLVKHVDVHWRIREVWDFOHVZKLFKPXVWEHRYHUFRPHE\LQGLYLGXDOVVHHNLQJ
LQWHUQDWLRQDO SURWHFWLRQ 7KLV DSSURDFK ZLOO PDNH LW YHU\ GLIILFXOW IRU PDQ\ FDWHJRULHV RI SHRSOH
VHHNLQJ SURWHFWLRQ WR ILQG UHIXJH LQ WKH 8QLWHG 6WDWHV ,QWHUQDWLRQDO KXPDQ ULJKWV DQG UHIXJHH
ODZ²LQ NHHSLQJ ZLWK WKH VSLULW RI KXPDQLWDULDQLVP SUHVHQW LQ WKH 86 DW OHDVW VLQFH WKH 
5HIXJHH $FW²LV SUHPLVHG RQ SURWHFWLQJ WKRVH LQ QHHG 81+&5 LV WURXEOHG WKDW PDQ\ RI WKH
SURSRVHGFKDQJHVZLOOKDYHDQHJDWLYHLPSDFWRQUHIXJHHVZKRKDYHFRPPLWWHGPLQRULQIUDFWLRQV
LQ WKH FDVH RI GLVFUHWLRQDU\ GHQLDOV  PDGH VLPSOH PLVWDNHV LQ DSSOLFDWLRQV LQ WKH FDVH RI
IULYRORXVGLVPLVVDOVRUSUHWHUPLVVLRQ DQGLQVRPHFDVHVVHHPLQJO\IRUVLPSO\VHHNLQJSURWHFWLRQ
LQWKHILUVWSODFH

81+&5 REVHUYHV ZLWK FRQFHUQ WKDW WKH 3URSRVHG 5XOH SXUSRUWV WR UHPDLQ LQ FRPSOLDQFH ZLWK
LQWHUQDWLRQDOREOLJDWLRQVEHFDXVHRIWKHFRQWLQXHGDYDLODELOLW\RIVWDWXWRU\ZLWKKROGLQJRIUHPRYDO
D SURFHGXUH WKH 86 KDV PDLQWDLQHG IXOILOV LWV LQWHUQDWLRQDO REOLJDWLRQV 81+&5 ZLVKHV WR
DGGUHVVWKLVSUHPLVHDWWKHRXWVHW)LUVW81+&5QRWHVWKDWFRPSOLDQFHZLWKWKH&RQYHQWLRQ
DQG3URWRFROLVQRWEURXJKWDERXWPHUHO\E\FRPSO\LQJZLWKRQHDUWLFOHWKHUHLQ WKDWLVQRQ
UHIRXOHPHQWREOLJDWLRQVXQGHU$UWLFOH ,QVWHDGWKH86VKRXOGSURYLGHIRUDGHWHUPLQDWLRQRI
HOLJLELOLW\IRUUHIXJHHVWDWXVSXUVXDQWWRWKHFULWHULDLQ$UWLFOH LQFOXVLRQDVZHOODVH[FOXVLRQ 
7KRVH LQ QHHG RI LQWHUQDWLRQDO SURWHFWLRQ DUH HQWLWOHG WR WKH ULJKWV HQXPHUDWHG LQ WKH 
&RQYHQWLRQLQFOXGLQJEXWQRWOLPLWHGWRSURWHFWLRQXQGHU$UWLFOH6HFRQG81+&5QRWHVWKDW


3URFHGXUHVIRU$V\OXPDQG:LWKKROGLQJRI5HPRYDO&UHGLEOH)HDUDQG5HDVRQDEOH)HDU5HYLHZ)HG5HJ
SURSRVHG-XQ >KHUHLQDIWHU3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ@ ³>$@QDOLHQZKRLVLQHOLJLEOHIRUDV\OXPPD\VWLOOEH
HOLJLEOHWRDSSO\IRUWKHSURWHFWLRQRIZLWKKROGLQJRIUHPRYDO´ 6HHDOVRHJ,QQRYDWLRQ/DZ/DEY:ROI)G WK
&LU   H[DPLQLQJ DQG XOWLPDWHO\ UHMHFWLQJ WKH JRYHUQPHQW¶V DUJXPHQW WKDW ZLWKKROGLQJ RI UHPRYDO PHHWV WKH 86¶V QRQ
UHIRXOHPHQWREOLJDWLRQV 

6HH81+&5¶VYLHZVRQGLVFUHWLRQDU\GHQLDOVIRU$UWLFOHDQDO\VLVLQIUD

 7KH 86 VWDWXV RI ³ZLWKKROGLQJ RI UHPRYDO´ XQGHU WKH ,1$ GRHV QRW PHHW WKH UHTXLUHG SURYLVLRQ RI ULJKWV XQGHU WKH 5HIXJHH
&RQYHQWLRQEHFDXVHLWKDVDKLJKHUEDUWKDQDQDV\OXPGHWHUPLQDWLRQDQGLVQRWDYDLODEOHWRDOOUHIXJHHV$VDUHVXOWWKRVHULJKWIXOO\
FRQVLGHUHG³UHIXJHHV´VWLOOGRQRWKDYHDFFHVVWRWKHSURWHFWLRQRIZLWKKROGLQJRIUHPRYDO&RPSDUH+XDQJY+ROGHU)G
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PDQ\RIWKHFKDQJHVLQWKH3URSRVHG5XOHLQFOXGLQJIRULQVWDQFHVXEVWDQWLYHFKDQJHVWRWKH
UHIXJHHGHILQLWLRQDOVRDIIHFWWKHDGMXGLFDWLRQRIZLWKKROGLQJRIUHPRYDOWKHIODZVWKHUHLQLPSDFW
WKH ZLWKKROGLQJ SURFHGXUH WRR 81+&5 REVHUYHV WKDW WKH SURWHFWLRQ LQ LWV ZHDNHQHG IRUP DV
LQWURGXFHG E\ WKH 3URSRVHG 5XOH LV QRW VXIILFLHQW WR SURWHFW DJDLQVW YLRODWLRQV RI WKH QRQ
UHIRXOHPHQWSURYLVLRQVRI$UWLFOH

8OWLPDWHO\ 81+&5 LV FRQFHUQHG WKDW WKH 3URSRVHG 5XOH ZLOO OHDG WR WKH UHIRXOHPHQW RI ODUJH
QXPEHUVRIDV\OXPVHHNHUVRIPDQ\GLIIHUHQWQDWLRQDOLWLHVHWKQLFEDFNJURXQGVRUUHOLJLRQVDQG
RIDYHU\ZLGHUDQJHRIULVNSURILOHV1RQUHIRXOHPHQWDQRUPRIFXVWRPDU\LQWHUQDWLRQDOODZLV
WKHFRUQHUVWRQHRIWKH&RQYHQWLRQDQGLWV3URWRFRO7KH3URSRVHG5XOHE\LPSHGLQJ
DFFHVV WR DV\OXP WKURXJK WKH LQWURGXFWLRQ RI D JUHDW QXPEHU RI FKDQJHV WR SURFHGXUDO GXH
SURFHVV QDUURZLQJ WKH VXEVWDQWLYH GHILQLWLRQ RI WKRVH HQWLWOHG WR SURWHFWLRQ DV DQ DV\OHH RU
TXDOLI\LQJIRUDGPLVVLRQVDVDUHIXJHH DQGYDVWO\H[SDQGLQJWKHFULWHULDIRUGHQ\LQJLQGLYLGXDOV
SURWHFWLRQ SXWV IRUZDUG D UHJXODWRU\ IUDPHZRUN DW YDULDQFH ZLWK LQWHUQDWLRQDO DQG 86 ODZ
VWDQGDUGV,IHQDFWHGWKLVIUDPHZRUNZLOOOHDGWRWKHUHIRXOHPHQWRILQGLYLGXDOVZLWKLQWHUQDWLRQDO
SURWHFWLRQQHHGV7KLVXQGHUPLQHVWKHYHU\IDEULFRIUHIXJHHSURWHFWLRQDQG81+&5LVGHHSO\
FRQFHUQHG WKDW WKH 3URSRVHG 5XOH ZRXOG OHDG WR D VHULRXV GHWHULRUDWLRQ RI WKH SURWHFWLRQ
KLVWRULFDOO\RIIHUHGE\WKLVFRXQWU\

,QOLJKWRIWKH3URSRVHG5XOH¶VLQFRPSDWLELOLW\ZLWKIRXQGDWLRQDOSULQFLSOHVRILQWHUQDWLRQDOUHIXJHH
ODZ81+&5UHFRPPHQGVWKDWWKHJRYHUQPHQWUHIUDLQIURPDGRSWLQJWKH3URSRVHG5XOHLQ
LWVHQWLUHW\6KRXOGWKHJRYHUQPHQWSURFHHGZLWKWKH3URSRVHG5XOH81+&5UHFRPPHQGVWKDW
WKHUXOHEHFDUHIXOO\UHFRQVLGHUHGLQRUGHUWKDWLWPLJKWEHEURXJKWLQFRPSOLDQFHZLWKLQWHUQDWLRQDO
UHIXJHH ODZ LQFOXGLQJ IXQGDPHQWDO DVSHFWV RI WKH LQWHUQDWLRQDO IUDPHZRUN VXFK DV QRQ
UHIRXOHPHQW WKH ULJKW WR VHHN DQG HQMR\ DV\OXP DQG WKH SULQFLSOHV RI GXH SURFHVV DQG IDLU
WUHDWPHQWGXULQJWKHDV\OXPSURFHVV81+&5KDVHQGHDYRUHGWRSURYLGHVSHFLILFJXLGDQFHDQG
UHFRPPHQGDWLRQVRQWKHVHSULQFLSOHVDQGRWKHUVLQWKHHQVXLQJFRPPHQWDU\

81+&5 KDV ORQJ DFNQRZOHGJHG WKH 86 LV IDFLQJ XQSUHFHGHQWHG FKDOOHQJHV DVVRFLDWHG ZLWK
QHZ DQG LQFUHDVHG IORZV RI DV\OXPVHHNHUV ZLWKLQ WKH VXEUHJLRQ :H UHFRJQL]H WKDW WKH 86
DV\OXPV\VWHPLVXQGHUVLJQLILFDQWVWUDLQDQGLVLQQHHGRIUHIRUPDQGZHDSSUHFLDWHWKHRQJRLQJ
HQJDJHPHQW ZLWK WKH 'HSDUWPHQWV RI +RPHODQG 6HFXULW\ DQG -XVWLFH RQ ZD\V WR LPSURYH WKH
TXDOLW\ DQG HIILFLHQF\ RI WKH V\VWHP DQG UHGXFH WKH FXUUHQW EDFNORJ 81+&5 VWDQGV UHDG\ WR
VXSSRUWWKH86JRYHUQPHQWWRJUDSSOHZLWKWKHVHFRPSOH[FKDOOHQJHVZLWKDYLHZWREXLOGLQJD
PRUHUHVLOLHQWIDLUDQGHIILFLHQWGRPHVWLFDV\OXPV\VWHPWKDWXSKROGVLQWHUQDWLRQDOVWDQGDUGV

,,,
2EVHUYDWLRQVRQ6SHFLILF3URYLVLRQVRIWKH3URSRVHG5XOH

,QWKLVVHFWLRQ81+&5RIIHUVREVHUYDWLRQVDQGFRPPHQWVRQWKH3URSRVHG5XOHRQ$V\OXPDQG
:LWKKROGLQJDQG&UHGLEOHDQG5HDVRQDEOH)HDU5HYLHZ7KHEHORZDQDO\VLVPLUURUVWKHVWUXFWXUH
RIWKHGLVFXVVLRQLQWKH3URSRVHG5XOHIRUHDVHRIUHIHUHQFHSURYLGLQJLQHDFKFDVHDQRYHUYLHZ
RIKRZWKHSURSRVHGFKDQJHZLOODIIHFWSHUVRQVVHHNLQJLQWHUQDWLRQDOSURWHFWLRQIROORZHGE\D
FRPSDULVRQ WR WKH UHOHYDQW LQWHUQDWLRQDO OHJDO VWDQGDUGV 81+&5 KDV HQGHDYRUHG WR SURSRVH
 WK&LU  ³>7@KHEDUIRUZLWKKROGLQJRIUHPRYDOLVKLJKHUDQDSSOLFDQWµPXVWGHPRQVWUDWHWKDWLWLVPRUHOLNHO\WKDQQRWWKDW
KHZRXOGEHVXEMHFWWRSHUVHFXWLRQ¶´LQKLVFRXQWU\RIRULJLQ TXRWLQJ$O+DUELY,16)G WK&LU ZLWK&DUGR]D
)RQVHFD86± VWDWLQJWKDWDQDV\OXPGHWHUPLQDWLRQUHTXLUHVDQDSSOLFDQWWRVKRZ³WRDUHDVRQDEOHGHJUHHWKDWKLV
FRQWLQXHGVWD\LQKLVFRXQWU\RIRULJLQKDVEHFRPHLQWROHUDEOHWRKLPIRUWKHUHDVRQVVWDWHGLQWKHGHILQLWLRQ>RIDUHIXJHH@RUZRXOGIRU
WKHVDPHUHDVRQVEHLQWROHUDEOHLIKHUHWXUQHGWKHUH´ TXRWLQJ81+&5+DQGERRN $GGLWLRQDOO\ZLWKKROGLQJRIUHPRYDOIDLOVWR
JXDUDQWHH PDQ\ FHQWUDO &RQYHQWLRQ ULJKWV DYDLODEOH WR WKRVH UHFRJQL]HG WKURXJK $UWLFOH  LQFOXGLQJ ULJKWV WR IDPLO\ UHXQLILFDWLRQ
IUHHGRPIURPDUELWUDU\GHWHQWLRQDQGSDWKZD\VWRQDWXUDOL]DWLRQ
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UHFRPPHQGDWLRQV IRU PRGLI\LQJ WKH 3URSRVHG 5XOH LQ OLQH ZLWK WKRVH VWDQGDUGV DQG ZRXOG
ZHOFRPHDQRSSRUWXQLW\WRHQJDJHIXUWKHUZLWKWKH'HSDUWPHQWVRI+RPHODQG6HFXULW\DQG-XVWLFH
RQ WKH EHORZ DUHDV RI FRQFHUQ LQ OLQH ZLWK 81+&5¶V PDQGDWH WR SURYLGH WHFKQLFDO DGYLFH RQ
LPSOHPHQWLQJREOLJDWLRQVXQGHUWKH&RQYHQWLRQDQGLWV3URWRFRO

$([SHGLWHG5HPRYDODQG6FUHHQLQJVLQWKH&UHGLEOH)HDU3URFHVV

 $V\OXPDQG:LWKKROGLQJ2QO\3URFHHGLQJVIRU1RQFLWL]HQVZKRKDYH(VWDEOLVKHG
&UHGLEOH)HDU
7KH3URSRVHG5XOHLQWURGXFHVDQDV\OXPDQGZLWKKROGLQJRQO\SURFHHGLQJDQHZVWDQGDORQH
SURFHVVZLWKLQWKHH[SHGLWHGUHPRYDOIUDPHZRUNIRUIXOOFRQVLGHUDWLRQRIDQDV\OXPDSSOLFDQW¶V
HOLJLELOLW\IRUDV\OXPZLWKKROGLQJRIUHPRYDORUSURWHFWLRQXQGHUWKH&RQYHQWLRQ$JDLQVW7RUWXUH
&$7 81+&5LVFRQFHUQHGWKDWWKLVSURFHHGLQJZLOOQDUURZWKHSURFHGXUDOSURWHFWLRQVDYDLODEOH
WRDV\OXPDSSOLFDQWVLQDZD\WKDWLVDWYDULDQFHZLWKLQWHUQDWLRQDOVWDQGDUGVRQIDLUDQGHIILFLHQW
DV\OXPSURFHGXUHV

8QGHUWKH3URSRVHG5XOHQRQFLWL]HQVZKRHVWDEOLVKDFUHGLEOHIHDURISHUVHFXWLRQDUHDVRQDEOH
SRVVLELOLW\RISHUVHFXWLRQRUDUHDVRQDEOHSRVVLELOLW\RIWRUWXUHGXULQJVFUHHQLQJZLOOQRZDSSHDU
EHIRUHDQLPPLJUDWLRQMXGJHIRU³DV\OXPDQGZLWKKROGLQJRQO\´SURFHHGLQJV7KH3URSRVHG5XOH
SODFHVWKLVSURFHHGLQJIRUIXOOGHWHUPLQDWLRQRIDFODLPIRUSURWHFWLRQXQGHU,1$WKHSDUWRI
WKHGRPHVWLFODZWKDWSURYLGHVIRUH[SHGLWHGUHPRYDODQGZKLFKDOORZVIRUSURORQJHGGHWHQWLRQ
$QLPPLJUDWLRQMXGJHZLOOKROG³H[FOXVLYHMXULVGLFWLRQ´RYHUWKHPHULWVFODLPDQGPD\RQO\FRQVLGHU
WKHQRQFLWL]HQ¶VHOLJLELOLW\IRUDV\OXPVWDWXWRU\ZLWKKROGLQJRIUHPRYDODQGZLWKKROGLQJRUGHIHUUDO
RIUHPRYDOXQGHUWKH&$7UHJXODWLRQV

81+&5LVFRQFHUQHGWKDWWKLVQHZIRUPRISURFHHGLQJPD\FXUWDLORSWLRQVFXUUHQWO\DYDLODEOHWR
WKRVH VHHNLQJ LQWHUQDWLRQDO SURWHFWLRQ )LUVW WKLV SURFHHGLQJ ZLOO SUHFOXGH QRQFLWL]HQV¶
RSSRUWXQLWLHV WR DFFHVV VRPH RSWLRQV IRU FRPSOHPHQWDU\ IRUPV RI SURWHFWLRQ )RU H[DPSOH

5HIXJHH&RQYHQWLRQDUW81+&5KDVDPDQGDWHWR³>S@URPRW>H@WKHFRQFOXVLRQDQGUDWLILFDWLRQRILQWHUQDWLRQDOFRQYHQWLRQVIRU
WKHSURWHFWLRQRIUHIXJHHV´DQGWR³VXSHUYLV>H@WKHLUDSSOLFDWLRQDQGSURSRV>H@DPHQGPHQWVWKHUHWR´81+&56WDWXWH D 

81+&5LVFRQFHUQHGWKDWWKHSURYLVLRQVLQWKLVSDUWRIWKH3URSRVHG5XOHZLOOKDYHDSDUWLFXODUO\KDUPIXOLPSDFWRQSHUVRQVZLWK
LQWHUQDWLRQDOSURWHFWLRQQHHGVLQOLJKWRIWZRRSHUDWLRQDOUHDOLWLHVZLWKUHVSHFWWRH[SHGLWHGUHPRYDOLQWKH8QLWHG6WDWHV)LUVWWKH
DGPLQLVWUDWLRQKDVH[SDQGHGWKHXVHRIH[SHGLWHGUHPRYDOWRWKHIXOOH[WHQWSHUPLWWHGE\86GRPHVWLFODZ IRUWKRVHDSSUHKHQGHG
DQ\ZKHUHWKURXJKRXWWKHFRQWLJXRXV8QLWHG6WDWHVZLWKLQWZR\HDUVRIDUULYLQJLQWKHFRXQWU\ WKLVH[SDQVLRQZDVUHFHQWO\XSKHOGE\
WKH86&RXUWRI$SSHDOVIRUWKH'&&LUFXLW0DNHWKH5RDG1HZ<RUNY:ROI1R:/DW  '&&LU
 6HFRQGLQGLYLGXDOVZKRUHFHLYHQHJDWLYHFUHGLEOHIHDUGHWHUPLQDWLRQVXQGHU,1$DUHQRWHQWLWOHGWRFKDOOHQJHWKRVH
ILQGLQJVLQIHGHUDOFRXUWWKLVKDVORQJEHHQWKHSUDFWLFHDQGZDVUHFHQWO\XSKHOGE\WKH6XSUHPH&RXUWLQ'HS¶WRI+RPHODQG6HFY
7KXUDLVVLJLDP1R:/ -XQ &RQVHTXHQWO\81+&5LVFRQFHUQHGWKDWWKHUHDFKRIWKHDV\OXPRQO\
SURYLVLRQ FRXOG EH H[FHSWLRQDOO\ ZLGH DSSO\LQJ WR DOPRVW DOO DV\OXPVHHNHUV PDNLQJ FODLPV LQ WKH 86 )XUWKHU LQ OLJKW RI WKH
7KXUDLVVLJLDPUXOLQJWKHUHVHHPVDYHU\UHDOSRVVLELOLW\WKDWHYHQIXOODV\OXPKHDULQJVLQDQDV\OXPDQGZLWKKROGLQJRQO\SURFHHGLQJ
SODFHGDVWKH3URSRVHG5XOHHQYLVLRQVXQGHU,1$ZRXOGQRWOHDGWRUHYLHZLQIHGHUDODSSHDOVFRXUWV

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS7KLVQHZFDWHJRU\RISURFHHGLQJVLVDNLQWRWKDWDSSOLHGWRVWRZDZD\VDQG
9LVD:DLYHU3URJUDPQDWLRQDOLWLHV,G

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSVHHDOVR86& E % ,9  ³>$@Q\DOLHQVXEMHFWWRWKHSURFHGXUHV
XQGHUWKLVFODXVHVKDOOEHGHWDLQHGSHQGLQJDILQDOGHWHUPLQDWLRQRIFUHGLEOHIHDURISHUVHFXWLRQDQGLIIRXQGQRWWRKDYHVXFKDIHDU
XQWLOUHPRYHG´ 

,G

³&RPSOHPHQWDU\SURWHFWLRQ´UHIHUVWRSURWHFWLRQPHFKDQLVPVRXWVLGHRIWKH 5HIXJHH&RQYHQWLRQ7KHVHIRUPVRI SURWHFWLRQDUH
W\SLFDOO\³LQWHQGHGWRSURYLGHSURWHFWLRQIRUSHUVRQVZKRFDQQRWEHQHILWIURP>WKH&RQYHQWLRQDQGLWV3URWRFRO@HYHQWKRXJK
WKH\OLNH&RQYHQWLRQUHIXJHHVPD\KDYHVRXQGUHDVRQVIRUQRWZLVKLQJWRUHWXUQWRWKHLUKRPHFRXQWU\6HH5XPD0DQGDO81+&5
'HS¶W RI ,QW O 3URW /HJDO DQG 3URWHFWLRQ 3ROLF\ 5HVHDUFK 6HULHV 3URWHFWLRQ 0HFKDQLVPV 2XWVLGH RI WKH  &RQYHQWLRQ
³&RPSOHPHQWDU\3URWHFWLRQ´ 81'RF33/$ -XQ 81+&5DFNQRZOHGJHVWKDWWKHSURSRVHGDV\OXPDQG
ZLWKKROGLQJRQO\SURFHHGLQJVGRDOORZIRUZLWKKROGLQJRIUHPRYDO &$7 ZKLFKLVRQHIRUPRIFRPSOHPHQWDU\SURWHFWLRQ+RZHYHU
81+&5LVFRQFHUQHGWKDWRWKHUIRUPVRIFRPSOHPHQWDU\SURWHFWLRQGLVFXVVHGLQIUDZRXOGQRWEHLQFOXGHGLQWKHQHZSURFHHGLQJV
WKXVQDUURZLQJWKHIRUPVRISURWHFWLRQDYDLODEOH
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XQGHU86ODZYLFWLPVRIFULPHKXPDQWUDIILFNLQJDQGRWKHUYLROHQFHDQGDEXVHVPD\EHHQWLWOHG
WR SURWHFWLRQV DQGIRUPV RI UHOLHI XQGHU RWKHUVHFWLRQV RI 86 ODZ VXFKDV 9$:$ 8 YLVDV 7
YLVDV DQG 6,-6  6HFRQG ZKLOH WKH 3URSRVHG 5XOH GRHV DOORZ IRU DSSHDO WR WKH %RDUG RI
,PPLJUDWLRQ$SSHDOV %,$ WKHUXOHGRHVQRWVSHFLI\ZKHWKHUWKHUHUHPDLQVDSDWKZD\WRDSSHDO
WR WKH LQGHSHQGHQW IHGHUDO FRXUWV $GGLWLRQDOO\ WKDW DSSHDO GRHV QRW RSHQ SDWKZD\V WR
FRPSOHPHQWDU\IRUPVRISURWHFWLRQVXFKDVWKRVHPHQWLRQHGDERYH)LQDOO\81+&5LVFRQFHUQHG
WKDW JLYHQ WKH VWULFW QHZ DSSURDFK WR IULYRORXV DSSOLFDWLRQV SURSRVHG HOVHZKHUH LQ WKLV
UHJXODWLRQDQGGLVFXVVHGLQIUDDW6HFWLRQ,,,%SDV\OXPVHHNHUVPD\IHHOSUHVVXUHWR
ZDLYHWKLVDSSHDO

,Q81+&5¶VRSLQLRQWKLVQHZSURFHGXUHPD\FRQIOLFWZLWKLQWHUQDWLRQDOVWDQGDUGVLQWKUHHZD\V

)LUVW XQGHU LQWHUQDWLRQDO ODZ SURFHGXUHV WR DGMXGLFDWH LQGLYLGXDOV¶ FODLPV IRU SURWHFWLRQ PXVW
XSKROG NH\ GXH SURFHVV VDIHJXDUGV ,W LV JHQHUDOO\ UHFRJQL]HG WKDW IDLU DQG HIILFLHQW DV\OXP
SURFHGXUHVDUHDQHVVHQWLDOHOHPHQWLQWKHIXOODQGLQFOXVLYHDSSOLFDWLRQRIWKH&RQYHQWLRQ
7KLVDOORZVVWDWHVWRLGHQWLI\WKRVHZKRTXDOLI\ DQGWKRVHZKRGRQRW XQGHUWKHUHIXJHHGHILQLWLRQ
IDLUO\ DQG HIILFLHQWO\ LQ RUGHU WR SURWHFW DJDLQVW UHIRXOHPHQW :KLOH 6WDWHV KDYH FRQVLGHUDEOH
OHHZD\WRGHVLJQSURFHGXUHVIRUDGMXGLFDWLQJUHIXJHHVWDWXV6WDWHVPXVWLQFOXGHHVVHQWLDOGXH
SURFHVVJXDUDQWHHV,QYLHZRIWKHQDWXUHRIWKHULVNVLQYROYHGDQGWKHJUDYHFRQVHTXHQFHVRI
DQ HUURQHRXV GHWHUPLQDWLRQ LW LV HVVHQWLDO WKDW DV\OXPVHHNHUV EH DIIRUGHG IXOO SURFHGXUDO
VDIHJXDUGVDQGJXDUDQWHHVDWDOOVWDJHVRIWKHSURFHGXUH

7KHQHHGWRSURYLGHIDLUDQGHIILFLHQWUHIXJHHVWDWXVGHWHUPLQDWLRQSURFHGXUHVLQWKHFRQWH[WRI
LQGLYLGXDODV\OXPV\VWHPVVWHPVIURPWKHULJKWWRVHHNDQGHQMR\DV\OXPDVJXDUDQWHHGXQGHU
$UWLFOHRIWKH8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWVDQGWKHUHVSRQVLELOLWLHVGHULYHGIURPWKH
 &RQYHQWLRQ LQWHUQDWLRQDO DQG UHJLRQDO KXPDQ ULJKWV LQVWUXPHQWV DV ZHOO DV UHOHYDQW
([HFXWLYH &RPPLWWHH FRQFOXVLRQV $Q DSSOLFDQW IRU SURWHFWLRQ LV W\SLFDOO\ LQ D SDUWLFXODUO\
YXOQHUDEOH VLWXDWLRQ DQG PD\ H[SHULHQFH WHFKQLFDO SV\FKRORJLFDO DQG OLQJXLVWLF GLIILFXOWLHV LQ
VXEPLWWLQJWKHLUFDVHWRDXWKRULWLHV81+&5¶V([HFXWLYH&RPPLWWHHRIZKLFKWKH86KDVEHHQ

6HHHJ7UDIILFNLQJ9LFWLPV3URWHFWLRQ$FW86&  %DWWHUHG,PPLJUDQW:RPDQ$FW86&D  
,QGLYLGXDOV LQ DV\OXPDQGZLWKKROGLQJRQO\ SURFHHGLQJV ZRXOG DOVR SUHVXPDEO\ EH LQHOLJLEOH WR DSSO\ WR DGMXVW VWDWXV RU WR VHHN
YROXQWDU\GHSDUWXUH

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS ³,IWKHLPPLJUDWLRQMXGJHGRHVQRWJUDQWWKHDOLHQDV\OXPWKHDOLHQZLOO
EHUHPRYHGDOWKRXJKWKHDOLHQPD\VXEPLWDQDSSHDORIDGHQLHGDSSOLFDWLRQ´ ,QWKHHYHQWWKDWDQRQFLWL]HQDSSHDOVDGHQLDO
RIKLVRUKHUDSSOLFDWLRQWRWKH%,$WKHLPPLJUDWLRQMXGJH¶VRUGHURIUHPRYDOVKRXOGEHDXWRPDWLFDOO\VWD\HGGXULQJWKHDGMXGLFDWLRQRI
WKHDSSHDO([HFXWLYH2IILFHIRU,PPLJUDWLRQ5HYLHZ'HS¶WRI-XVWLFH%RDUGRI,PPLJUDWLRQ$SSHDOV3UDFWLFH0DQXDOFK E  -XQ
 

6HH7KXUDLVVLJLDP1R:/  KROGLQJWKDWDQRQFLWL]HQFDQQRWFKDOOHQJHDQHJDWLYHIHDUGHWHUPLQDWLRQ
LQIHGHUDOFRXUW 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJWRUHYLVHVRWKDWDZLWKGUDZQDSSOLFDWLRQFRXOGVWLOOEH
IRXQGIULYRORXVXQOHVVWKHDSSOLFDQWZKROO\GLVFODLPVLWZLWKGUDZVZLWKSUHMXGLFHDQGZDLYHVWKHLUULJKWWRDSSHDO 

81+&5+DQGERRNRQ3URFHGXUHVDQG&ULWHULDIRU'HWHUPLQLQJ5HIXJHH6WDWXVXQGHUWKH&RQYHQWLRQDQGWKH3URWRFRO
5HODWLQJWRWKH6WDWXVRI5HIXJHHV81'RF+&53(1*5(9 $SULO >KHUHLQDIWHU81+&5+DQGERRN@

$UWLFOH  RIWKH&RQYHQWLRQFRGLILHVWKHIXQGDPHQWDOSULQFLSOHRIQRQUHIRXOHPHQWZKLFKUHIHUVWRWKHREOLJDWLRQRI6WDWHV
QRWWRH[SHORUUHWXUQ UHIRXOHU DSHUVRQWRWHUULWRULHVZKHUHKLVRUKHUOLIHRUOLEHUW\ZRXOGEHWKUHDWHQHG6HH%ODFN¶V/DZ'LFWLRQDU\
 WKHG 6HHDOVR81+&5$GYLVRU\2SLQLRQRQWKH([WUDWHUULWRULDO$SSOLFDWLRQRI1RQ5HIRXOHPHQW2EOLJDWLRQVXQGHUWKH
 &RQYHQWLRQ UHODWLQJ WR WKH 6WDWXV RI 5HIXJHHV DQG LWV  3URWRFRO
-DQ   
KWWSZZZXQKFURUJUHIZRUOGGRFLGIDDKWPO

81+&5+DQGERRN

6HH81*HQHUDO$VVHPEO\8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWVDUW  $ ,,,  'HF 5HIXJHH&RQYHQWLRQ
,QWURGXFWRU\1RWH H[SODLQLQJWKDWWKH&RQYHQWLRQLVJURXQGHGLQ$UWLFOHRIWKH8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWVDQGLVWKH
FHQWHUSLHFHRILQWHUQDWLRQDOUHIXJHHSURWHFWLRQ ([HFXWLYH&RPPLWWHHRIWKH+LJK&RPPLVVLRQHU¶V3URJUDPPH6DIHJXDUGLQJ$V\OXP
1R ;/9,,, 81'RF$ $$GG  2FW  E  G  UHIHUHQFLQJ³WKHLQVWLWXWLRQRIDV\OXPZKLFKGHULYHVGLUHFWO\
IURPWKHULJKWWRVHHNDQGHQMR\DV\OXPVHWRXWLQ$UWLFOH  RIWKH8QLYHUVDO'HFODUDWLRQRI+XPDQ5LJKWV´DQGGHVFULELQJ
NH\DVSHFWVRIWKHLQVWLWXWLRQRIDV\OXP 

81+&5+DQGERRN
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D PHPEHU VLQFH LWV HVWDEOLVKPHQW LQ  KDV UHFRPPHQGHG WKDW SURFHGXUHV VDWLVI\ FHUWDLQ
EDVLF UHTXLUHPHQWV LQFOXGLQJ WKH DSSOLFDQW EH JLYHQ JXLGDQFH RQ WKH SURFHGXUH LWVHOI WKH
DSSOLFDQWEHJLYHQWKHQHFHVVDU\IDFLOLWLHVLQFOXGLQJDFRPSHWHQWLQWHUSUHWHUIRUVXEPLWWLQJKLV
FDVHDQGWKHDSSOLFDQWVKRXOGKDYHDELOLW\WRDSSHDO81+&5LVFRQFHUQHGWKDWWKLVDV\OXP
DQGZLWKKROGLQJRQO\SURFHHGLQJSODFHGDVLWLVXQGHU,1$ H[SHGLWHGUHPRYDO PD\QRW
LQFOXGHWKHEDVLFSURFHGXUDOUHTXLUHPHQWVGHVFULEHGDERYH

6HFRQG GHQ\LQJ DFFHVV WR FRPSOHPHQWDU\ IRUPV RI SURWHFWLRQ ZRXOG EH LQ FRQIOLFW ZLWK
LQWHUQDWLRQDO VWDQGDUGV :KLOH LW LV 81+&5¶V SRVLWLRQ WKDW LQGLYLGXDOV ZKR IXOILOO WKH FULWHULD
HQXPHUDWHGLQ$UWLFOH$  RIWKH&RQYHQWLRQ RULWV3URWRFRO DUHHQWLWOHGWREHUHFRJQL]HG
DV VXFK DQG SURWHFWHG XQGHU WKDW LQVWUXPHQW UDWKHU WKDQ XQGHU FRPSOHPHQWDU\ SURWHFWLRQ
VFKHPHV 81+&5 DFNQRZOHGJHV WKH YDU\LQJ LQWHUSUHWDWLRQV RI WKH LQFOXVLRQ FULWHULD KDYH
FUHDWHG VLJQLILFDQW GLIIHUHQFHV LQ UHFRJQLWLRQ UDWHV IRU SHUVRQV LQ VLPLODU FLUFXPVWDQFHV DFURVV
DQG HYHQ ZLWKLQ 6WDWHV 7KHUHIRUH 81+&5 KDV UHFRJQL]HG WKH YDOXH RI DV\OXP FRXQWULHV
RIIHULQJFRPSOHPHQWDU\IRUPVRISURWHFWLRQWRLQGLYLGXDOVQRWIRUPDOO\UHFRJQL]HGDVUHIXJHHVEXW
ZKRQRQHWKHOHVVUHTXLUHLQWHUQDWLRQDOSURWHFWLRQ6XFKIRUPVRISURWHFWLRQDUHRQO\HIIHFWLYHLQ
VWUHQJWKHQLQJWKHJOREDOSURWHFWLRQUHJLPHLILQGLYLGXDOVKDYHWKHFKDQFHWRDSSO\IRUWKHPDQG
WKRVHDSSOLFDWLRQVDUHEHVWFRQGXFWHGLQWKHVDPHSURFHHGLQJDVWKDWXVHGIRUDVVHVVLQJUHIXJHH
SURWHFWLRQQHHGV81+&5LVFRQFHUQHGWKDWWKHQDUURZLQJRIWKH86UHIXJHHGHILQLWLRQLQWKHVH
UHJXODWLRQVZKLFKGLYHUJHVVLJQLILFDQWO\IURPLQWHUQDWLRQDOODZGLVFXVVHGLQIUDDW6HFWLRQ,,,&
SZLOOOHDGWRODUJHUQXPEHUVRISHUVRQVVHHNLQJLQWHUQDWLRQDOSURWHFWLRQZLWKRXWUHOLHI,QOLJKW
RIWKDWOLNHOLKRRG81+&5REVHUYHVWKDWDFFHVVWRFRPSOHPHQWDU\IRUPVRISURWHFWLRQSUHFOXGHG
E\WKLVSURSRVHGDGMXGLFDWRU\SURFHVVWDNHVRQDQDGGLWLRQDOGHJUHHRILPSRUWDQFH

7KLUG81+&5LVFRQFHUQHGWKDWLQGLYLGXDOVLQDV\OXPDQGZLWKKROGLQJRQO\SURFHHGLQJVPD\EH
VXEMHFWWRDUELWUDU\GHWHQWLRQDVDUHVXOWRIWKLVSURFHGXUH1RQFLWL]HQVSODFHGLQWRDV\OXPDQG


81+&5+DQGERRN81+&5&RQFOXVLRQV$GRSWHGE\WKH([HFXWLYH&RPPLWWHHRQ,QWHUQDWLRQDO3URWHFWLRQRI5HIXJHHV1R
 'HWHUPLQDWLRQ RI 5HIXJHH 6WDWXV   KWWSVZZZXQKFURUJHQXVSGI HQXPHUDWLQJ EDVLF SURFHGXUDO
UHTXLUHPHQWV  6HH JHQHUDOO\ 81+&5 *OREDO &RQVXOWDWLRQV RQ ,QWHUQDWLRQDO 3URWHFWLRQ7KLUG 7UDFN $V\OXP 3URFHVVHV )DLU DQG
(IILFLHQW$V\OXP3URFHGXUHV (&*& 0D\ KWWSVZZZUHIZRUOGRUJGRFLGEIIFDKWPO81+&581+&5SXEOLF
VWDWHPHQWLQUHODWLRQWR%UDKLP6DPED'LRXIY0LQLVWUHGX7UDYDLOGHO¶(PSORLHWGHO¶LPPLJUDWLRQSHQGLQJEHIRUHWKH&RXUWRI-XVWLFH
RIWKH(XURSHDQ8QLRQ 0D\ KWWSVZZZUHIZRUOGRUJGRFLGEIIDKWPO6HHDOVR,QWHUQDWLRQDO&RYHQDQWRQ&LYLODQG
3ROLWLFDO5LJKWV8176$UW   'HFHQWHUHGLQWRIRUFH0DU  SURYLGLQJIRULQWHUDOLDWKHULJKWWRDQ
HIIHFWLYHUHPHG\ 

 0DQGDO VXSUD QRWH  VHH DOVR ([HF &RPP 2I WKH +LJK &RPP¶U¶V 3URJUDPPH 6WDQGLQJ &RPP 3URYLGLQJ ,QWHUQDWLRQDO
3URWHFWLRQ,QFOXGLQJ7KURXJK&RPSOHPHQWDU\)RUPVRI3URWHFWLRQ81'RF(&6&&53 -XQH  VWDWLQJWKDW
³FRPSOHPHQWDU\SURWHFWLRQVKRXOGEHJUDQWHGWRSHUVRQVLQQHHGRILQWHUQDWLRQDOSURWHFWLRQZKRIDOORXWVLGHWKHVFRSHRIWKH
&RQYHQWLRQ´  81+&5 &RPSOHPHQWDU\ )RUPV RI 3URWHFWLRQ  $SU   KWWSVZZZUHIZRUOGRUJGRFLGEDKWPO
³>6WDWHV@VKRXOGLPSOHPHQWFRPSOHPHQWDU\SURWHFWLRQLQVXFKDZD\DVWRHQVXUHWKHKLJKHVWGHJUHHRIVWDELOLW\DQGFHUWDLQW\SRVVLEOH
LQWKHFLUFXPVWDQFHV´ 1LFROH'LFNHU -RDQQD0DQVILHOG81+&5)LOOLQJWKH3URWHFWLRQV*DS&XUUHQW7UHQGVLQ&RPSOHPHQWDU\
3URWHFWLRQLQ&DQDGD0H[LFRDQG$XVWUDOLD81'RF5HVHDUFK3DSHU1R 0D\  H[SODLQLQJWKDWFRPSOHPHQWDU\
SURWHFWLRQVDUHEDVHGRQ³LQWHUQDWLRQDOUHIXJHHKXPDQULJKWVDQGKXPDQLWDULDQODZ´DQGWKDWLWV³FHQWUDOIHDWXUH´LVWKH³LQWHUQDWLRQDO
OHJDOREOLJDWLRQRIQRQUHIRXOHPHQW´ 

([HF&RPP2IWKH+LJK&RPPLVVLRQHU¶V3URJUDPPH&RPSOHPHQWDU\)RUPVRI3URWHFWLRQ7KHLU1DWXUHDQG5HODWLRQVKLSWRWKH
,QWHUQDWLRQDO 5HIXJHH 3URWHFWLRQ 5HJLPH    E  81'RF (&6&&53  -XQ   VHH DOVR 81+&5 'HS¶W RI
,QWHUQDWLRQDO 3URWHFWLRQ 81+&5 /HJDO DQG 3URWHFWLRQ 3ROLF\ 5HVHDUFK 6HULHV 3URWHFWLRQ 0HFKDQLVPV 2XWVLGH RI WKH 
&RQYHQWLRQ ³&RPSOHPHQWDU\3URWHFWLRQ´ 81'RF33/$ -XQ 

&RPSOHPHQWDU\)RUPVRI3URWHFWLRQ7KHLU1DWXUHDQG5HODWLRQVKLSWRWKH,QWHUQDWLRQDO5HIXJHH3URWHFWLRQ5HJLPHVHHDOVR
81+&5 *OREDO &RQVXOWDWLRQV RQ ,QWHUQDWLRQDO3URWHFWLRQ7KLUG 7UDFN$V\OXP 3URFHVVHV )DLU DQG(IILFLHQW$V\OXP3URFHGXUHV 
81'RF(&*& 0D\ 

&RPSOHPHQWDU\)RUPVRI3URWHFWLRQ7KHLU1DWXUHDQG5HODWLRQVKLSWRWKH,QWHUQDWLRQDO5HIXJHH3URWHFWLRQ5HJLPH

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN ³$VLQJOHSURFHGXUHWRDVVHVVWKHFODLPVRIDOOWKRVH
VHHNLQJUHIXJHHVWDWXVRURWKHUFRPSOHPHQWDU\SURWHFWLRQPD\LQPDQ\FDVHVUHSUHVHQWWKHFOHDUHVWDQGVZLIWHVWPHDQVRILGHQWLI\LQJ
WKRVHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQ´ 

&RPSDUHLQIUD6HFWLRQ,,,$SDQGLQIUD6HFWLRQ,,,$S81+&5LVFRQFHUQHGWKDWRWKHUFKDQJHVLQWKH3URSRVHG5XOHV
ZLOOOLPLWLQGHSHQGHQWUHYLHZRI'+6FXVWRG\GHFLVLRQVGULYLQJLWVGHWHQWLRQSROLFLHVIXUWKHUDZD\IURPLQWHUQDWLRQDOVWDQGDUGV
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ZLWKKROGLQJRQO\ SURFHHGLQJV ZLOO QRW KDYH DFFHVV WR FXVWRG\ UHGHWHUPLQDWLRQV EHIRUH DQ
LPPLJUDWLRQMXGJHDVWKHVHQHZSURFHHGLQJVIDOOXQGHU,1$LQVWHDGRI,1$

8QGHU LQWHUQDWLRQDO ODZ GHWHQWLRQ RI DV\OXPVHHNHUV VKRXOG EH WUHDWHG DV DQ RSWLRQ RI ODVW
UHVRUW :KHQ GHWHQWLRQ LV XVHG LW PXVW QRW EH DUELWUDU\ ,Q RUGHU WR DYRLG DUELWUDULQHVV WKH
GHFLVLRQ WR GHWDLQ PXVW EH EDVHG RQ DQ LQGLYLGXDO¶V SDUWLFXODU FLUFXPVWDQFHV DQG PRUH
VSHFLILFDOO\GHWHQWLRQPXVWEHGHWHUPLQHGWREHQHFHVVDU\LQWKHLQGLYLGXDO¶VFDVHUHDVRQDEOHLQ
DOOWKHFLUFXPVWDQFHVSURSRUWLRQDWHWRDOHJLWLPDWHSXUSRVHDQGSUHVFULEHGE\ODZ0DQGDWRU\
GHWHQWLRQ LV DOZD\V DUELWUDU\ EHFDXVH LW LV QRW EDVHG RQ DQ LQGLYLGXDOL]HG H[DPLQDWLRQ RI WKH
QHFHVVLW\RIGHWHQWLRQ$Q\GHFLVLRQWRGHWDLQPXVWEHVXEMHFWWRLQGHSHQGHQWSHULRGLFUHYLHZ
)XUWKHUPRUHGHWHQWLRQPXVWQRWEHGLVFULPLQDWRU\$PRQJRWKHUWKLQJVWKLVUHTXLUHVWKDWDVWDWH
KDVDQREMHFWLYHDQGUHDVRQDEOHEDVLVIRUGLVWLQJXLVKLQJEHWZHHQ QRQQDWLRQDOVLQWKLVUHJDUG
DQG DQ LQGLYLGXDO PXVW DOZD\V KDYH DQ RSSRUWXQLW\ WR FKDOOHQJH WKHLU GHWHQWLRQ RQ WKHVH
JURXQGV 7KH 3URSRVHG 5XOH YLRODWHV LQWHUQDWLRQDO VWDQGDUGV RQ WKH GHWHQWLRQ RI DV\OXP
VHHNHUVE\DOORZLQJWKRVHVHHNLQJLQWHUQDWLRQDOSURWHFWLRQWREHGHWDLQHGZLWKRXWDGHTXDWHUHYLHZ
GXULQJWKHSHQGHQF\RI³DV\OXPDQGZLWKKROGLQJRQO\´SURFHHGLQJV

81+&5UHFRPPHQGVWKDWWKHJRYHUQPHQWUHIUDLQIURPLQVWLWXWLQJ³DV\OXPDQGZLWKKROGLQJRQO\´
SURFHHGLQJV DQG LQVWHDG FRQWLQXH WR XVH IXOO UHPRYDO SURFHHGLQJV 81+&5 VWDQGV UHDG\ WR
HQJDJHLQIXUWKHUFRQYHUVDWLRQDERXWEDFNORJUHGXFWLRQDQGLPSURYLQJHIILFLHQFLHVLQIXOOUHPRYDO
SURFHHGLQJVLQNHHSLQJZLWKLQWHUQDWLRQDOVWDQGDUGV 1RQHWKHOHVVLIWKH*RYHUQPHQWZLVKHVWR
LQVWDWH³DV\OXPDQGZLWKKROGLQJRQO\´SURFHHGLQJVLWVKRXOGHQVXUHWKDWVXFKSURFHHGLQJVDOLJQ
ZLWKLQWHUQDWLRQDOVWDQGDUGVLQFOXGLQJE\SUHVHUYLQJFULWLFDOGXHSURFHVVSURWHFWLRQVVXFKDVWKH
ULJKW WR DQ LQGHSHQGHQW DSSHDO SURYLGLQJ DFFHVV WR FRPSOHPHQWDU\ IRUPV RI SURWHFWLRQ DQG
UHIUDLQLQJIURPDUELWUDU\GHWHQWLRQLQFOXGLQJPDQGDWRU\GHWHQWLRQ

 &RQVLGHUDWLRQRI3UHFHGHQW:KHQ0DNLQJ&UHGLEOH)HDU'HWHUPLQDWLRQVLQWKH³&UHGLEOH
)HDU´3URFHVV



3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ ³>7@KH'HSDUWPHQWVEHOLHYHWKDWLWLVEHWWHUSROLF\WRSODFHDOLHQVZLWKD
SRVLWLYH FUHGLEOH IHDU GHWHUPLQDWLRQ LQ DV\OXPDQGZLWKKROGLQJRQO\ SURFHHGLQJV UDWKHU WKDQ VHFWLRQ  SURFHHGLQJV´  $OWKRXJK
WKHVH LQGLYLGXDOV ZRXOG UHWDLQWKH SRVVLELOLW\ RI UHOHDVH E\ '+6 RQ SDUROH RQ KXPDQLWDULDQ RU ³VLJQLILFDQW SXEOLF EHQHILW´ JURXQGV
81+&5LVFRQFHUQHGWKDWLQGLYLGXDOVZLOOWKHQQRWEHFRQVLGHUHGDVHQWLWOHGWRDFXVWRG\KHDULQJEHIRUHDQLPPLJUDWLRQMXGJHWRVHHN
UHOHDVHUHVXOWLQJLQWKHLUSURORQJHGDQGDUELWUDU\GHWHQWLRQ

81+&5'HWHQWLRQ*XLGHOLQHV*XLGHOLQHVRQWKH$SSOLFDEOH&ULWHULDDQG6WDQGDUGV5HODWLQJWRWKH'HWHQWLRQRI$V\OXP6HHNHUV
DQG$OWHUQDWLYHVWR'HWHQWLRQ  KWWSVZZZUHIZRUOGRUJGRFLGEKWPO>KHUHLQDIWHU'HWHQWLRQ*XLGHOLQHV@

'HWHQWLRQ*XLGHOLQHV

'HWHQWLRQ*XLGHOLQHV

'HWHQWLRQ*XLGHOLQHV LLL DQG LY 

'HWHQWLRQ*XLGHOLQHV

'HWHQWLRQ*XLGHOLQHV

81+&5QRWHVWKDWLWKDVSUHYLRXVO\HQJDJHGWKH86JRYHUQPHQWZLWKUHVSHFWWRLWVGHWHQWLRQSUDFWLFHVLQH[SHGLWHGUHPRYDODQG
WKHLU ODFNRI FRPSDWLELOLW\ZLWKLQWHUQDWLRQDOODZ0RUHVSHFLILFDOO\81+&5VXEPLWWHGDFRPPHQWLQ)HEUXDU\LQUHVSRQVHWR
3URSRVHG5XOHVLQWHQGHGWRLPSOHPHQWWKH,OOHJDO,PPLJUDWLRQ5HIRUPDQG,PPLJUDQW5HVSRQVLELOLW\$FW ,,5,5$ DQGWKH$QWLWHUURULVP
DQG(IIHFWLYH'HDWK3HQDOW\$FW $('3$ ZKLFKLQFOXGHGSURYLVLRQVRQH[SHGLWHGUHPRYDO,QLWVFRPPHQWV81+&5UHFRPPHQGHG
WKDW  WKHFUHGLEOHIHDUVWDQGDUGEHPRGLILHG  DV\OXPVHHNHUVQRWEHVXEMHFWWRPDQGDWRU\GHWHQWLRQ  DWULVNJURXSVQRWEH
SODFHG LQ H[SHGLWHG SURFHGXUHV   PHDQLQJIXO UHYLHZ SURFHGXUHV IRU H[SHGLWHG UHPRYDO RUGHUV EH HVWDEOLVKHG   LPPLJUDWLRQ
RIILFLDOV UHFHLYH DSSURSULDWH WUDLQLQJ   DV\OXPVHHNHUV EH SURYLGHG LQIRUPDWLRQ DERXW WKH H[SHGLWHG UHPRYDO SURFHVV DQG  
DV\OXPVHHNHUVKDYHPHDQLQJIXODFFHVVWRFRXQVHODQGLQWHUSUHWHUV,QDGGLWLRQ81+&5KDVSUHYLRXVO\VWDWHGLWVFRQFHUQDERXWWKH
XVHRIGHWHQWLRQWRGHWHUDV\OXPVHHNHUV6HHHJ/HWWHUIURP*XHQHW*XHEUH&KULVWRV5HJLRQDO5HSUHVHQWDWLYH81+&55HJLRQDO
2IILFHIRUWKH8QLWHG6WDWHVDQGWKH&DULEEHDQWR%HFN\6KDUSOHVV)ORULGD,PPLJUDQW$GYRFDF\&HQWHU $SU  VXEPLWWHG
E\),$&LQOHJDOFKDOOHQJHWRPDQGDWRU\GHWHQWLRQRI+DLWLDQDV\OXPVHHNHUV0RLVHY%XOJXU /HWWHUIURP*XHQHW*XHEUH&KULVWRV
5HJLRQDO5HSUHVHQWDWLYH81+&55HJLRQDO2IILFHIRUWKH8QLWHG6WDWHVDQGWKH&DULEEHDQWR-RKQ$VKFURIW$WWRUQH\*HQHUDO86
'HS¶WRI-XVWLFH 0DU 
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7KHQH[WVHFWLRQRIWKH3URSRVHG5XOHUHTXLUHVLPPLJUDWLRQMXGJHVWRFRQVLGHUDSSOLFDEOHOHJDO
SUHFHGHQWZKHQUHYLHZLQJDQHJDWLYHGHWHUPLQDWLRQRIFUHGLEOHIHDURISHUVHFXWLRQUHDVRQDEOH
SRVVLELOLW\ RI SHUVHFXWLRQ RU UHDVRQDEOH SRVVLELOLW\ RI WRUWXUH 7KLV LQFOXGHV DGPLQLVWUDWLYH
SUHFHGHQWIURPWKH%,$GHFLVLRQVLVVXHGE\WKH$WWRUQH\*HQHUDOGHFLVLRQVRIWKHFLUFXLWFRXUWV
ELQGLQJZKHUHWKHUHYLHZLQJLPPLJUDWLRQMXGJHVLWVDQGGHFLVLRQVRIWKH6XSUHPH&RXUWRIWKH
8QLWHG6WDWHV&XUUHQWO\ZKHUHWKHUHLVQRODZLQSRLQWLQWKHLUFLUFXLWDGMXGLFDWRUVPD\WRDSSO\
WKHPRVWIDYRUDEOHODZIURPDOOFLUFXLWFRXUWVZKLFKKDVWDNHQGLVSDUDWHSRVLWLRQVRQNH\OHJDO
LVVXHV LQYROYHG LQ HYDOXDWLQJ DQ DV\OXPVHHNHU¶V HOLJLELOLW\ IRU SURWHFWLRQ  &RQVHTXHQWO\ WKLV
SURYLVLRQPD\UHVXOWLQIXUWKHUSUHFOXGLQJSHUVRQVVHHNLQJLQWHUQDWLRQDOSURWHFWLRQIURPDFFHVVLQJ
IXOODV\OXPSURFHGXUHV

81+&5DFNQRZOHGJHVWKDWVWDWHVPD\ZLVKWRLQFOXGHVSHFLDOSURYLVLRQVIRUGHDOLQJH[SHGLWLRXVO\
ZLWK WKRVH DSSOLFDWLRQV ZKLFK DUH ³VR REYLRXVO\ ZLWKRXW IRXQGDWLRQ DV QRW WR PHULW IXOO
H[DPLQDWLRQ´ +RZHYHU WKH VWDQGDUG IRU VXFK SURFHGXUHV PXVW EH VHW FDXWLRXVO\ LQ RUGHU WR
UHPRYH WKH SRVVLELOLW\ RI WKH ³JUDYH FRQVHTXHQFHV´ RI HUURQHRXVO\ H[FOXGLQJ WKRVH LQ QHHG RI
SURWHFWLRQ 7KLV SHUPLWV D VWDWH WR VFUHHQ RXW ³FOHDUO\ DEXVLYH´ RU ³PDQLIHVWO\ XQIRXQGHG´
FODLPV²WKDWLVWKRVHWKDWDUHFOHDUO\IUDXGXOHQWRUQRWUHODWHGWRWKHFULWHULDIRUJUDQWLQJUHIXJHH
VWDWXV$VGLVFXVVHGEHORZ81+&5REVHUYHVWKDWHYHQSULRUWRWKLV3URSRVHG5XOHWKH86
WKUHVKROGIRUFUHGLEOHIHDUVFUHHQLQJV²UHTXLULQJD³VLJQLILFDQWSRVVLELOLW\´WKDWWKHDSSOLFDQWFDQ
HVWDEOLVKHOLJLELOLW\IRUSURWHFWLRQLQDIXOOSURFHHGLQJ²ZDVLQFRQVLVWHQWZLWKWKLVVWDQGDUG1RZ
81+&5 LV FRQFHUQHG WKDW UHO\LQJ RQ OHVV IDYRUDEOH SUHFHGHQW ZLOO KDYH WKH SUDFWLFDO HIIHFW LQ
VRPHFDVHVRIIXUWKHUVKLIWLQJWKDWWKUHVKROGDZD\IURPWKHLQWHUQDWLRQDOVWDQGDUG&RQVHTXHQWO\
WKLVSURYLVLRQPD\OHDGWRUHIXJHHVEHLQJGHQLHGDFFHVVWRIDLUDQGHIILFLHQWVWDWXVGHWHUPLQDWLRQ
SURFHGXUHVUHIXVHGSURWHFWLRQDQGUHWXUQHGWRSODFHVZKHUHWKHLUOLYHVDQGVDIHW\DUHLQGDQJHU
LQYLRODWLRQRI$UWLFOH  RIWKH&RQYHQWLRQ

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWFRQWLQXHWRSHUPLWLPPLJUDWLRQMXGJHVWRDVVHVVDOO
UHOHYDQWDXWKRULWLHVDQGJLYHWKHPWKHLUGXHZHLJKWZKHQUHYLHZLQJQHJDWLYHIHDUGHWHUPLQDWLRQV
7KLVSDUWLDOO\PLWLJDWHVWKHULVNWKDWVXFKGHWHUPLQDWLRQVDUHLQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZ
ZKLFKUHTXLUHVWKDWDGMXGLFDWRUVXVHFDXWLRXVWKUHVKROGVGXULQJVFUHHQLQJSURFHVVHV




3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
&DVHODZJRYHUQLQJWKHGHILQLWLRQRIZKRTXDOLILHVDVD³UHIXJHH´LVQRWFRQVLVWHQWDFURVV86FLUFXLWFRXUWV)RULQVWDQFHYDU\LQJ
GHILQLWLRQVRIZKDWFRQVWLWXWHVDSDUWLFXODUVRFLDOJURXSFDQUHVXOWLQLQFRQVLVWHQWGHFLVLRQVDPRQJ&LUFXLW&RXUWV6HHHJ%5REHUW
2ZHQV:KDWLVD6RFLDO*URXSLQWKH(\HVRIWKH/DZ".QRZOHGJH:RUNLQ5HIXJHH6WDWXV'HWHUPLQDWLRQ/$1'62&,148,5<
   VXPPDUL]LQJWKHFKDQJLQJLQWHUSUHWDWLRQVRID³SDUWLFXODUVRFLDOJURXS´LQ86&RXUWV 

)RULQVWDQFHLPPLJUDWLRQMXGJHVVLWWLQJLQERUGHUUHJLRQVPD\EHERXQGE\FLUFXLWFDVHODZWKDWGLIIHUVIURPLPPLJUDWLRQMXGJHVZKR
VLWLQRWKHUDUHDVRIWKHFRXQWU\$IWHUDV\OXPVHHNHUVSDVVVFUHHQLQJDQGLIWKH\DUHUHOHDVHGPDQ\UHORFDWHWRSODFHVDOODFURVVWKH
FRXQWU\WRMRLQWKHLUVSRQVRUVDQGSXUVXHWKHLUFODLPVLQIXOO7KXVUHTXLULQJLPPLJUDWLRQMXGJHVWRDSSO\WKHODZRIWKHFLUFXLWZKHUH
WKH\VLWLQUHYLHZLQJLQDQHJDWLYHIHDUGHWHUPLQDWLRQPD\QRWEHUHSUHVHQWDWLYHRIWKHDV\OXPVHHNHU¶VOLNHOLKRRGRIHVWDEOLVKLQJWKHLU
HOLJLELOLW\LQIXOOSURFHHGLQJV)RUDFRPSOHWHDQDO\VLVRQWKHLQFRQVLVWHQFLHVLQDV\OXPDQGUHIXJHHGHWHUPLQDWLRQVDFURVVWKH8QLWHG
6WDWHVVHH2ZHQV:KDWLVD6RFLDO*URXS" VXPPDUL]LQJWKHFKDQJLQJLQWHUSUHWDWLRQVRID³SDUWLFXODUVRFLDOJURXS´LQ86&RXUWV 
DQG -D\D 5DPML1RJDOHV $QGUHZ ,6FKRHQKROW] DQG3KLOLS * 6FKUDJ 5HIXJHH 5RXOHWWH 'LVSDULWLHV LQ$V\OXP $GMXGLFDWLRQ 
67$1/5(9   DQDO\]LQJWKHVLJQLILFDQWGLVSDULWLHVLQDV\OXPDQGUHIXJHHGHWHUPLQDWLRQVDPRQJ86FRXUWV 

81+&5([HFXWLYH&RPPLWWHH WKVHVVLRQ7KH3UREOHPRI0DQLIHVWO\8QIRXQGHGRU$EXVLYH$SSOLFDWLRQVIRU5HIXJHH6WDWXVRU
$V\OXP 1R     H  81*$ 'RF 1R $ $$GG    KWWSVZZZUHIZRUOGRUJGRFLGDHFKWPO
>KHUHLQDIWHU([&RP  @

,G

,G

81+&5QRWHVWKDWLWKDVSUHYLRXVO\HQJDJHGWKH86JRYHUQPHQWZLWKUHVSHFWWRLWVIHDUVFUHHQLQJSUDFWLFHVLQH[SHGLWHGUHPRYDO
DQGWKHLU ODFNRI FRPSDWLELOLW\ZLWKLQWHUQDWLRQDOODZ0RUHVSHFLILFDOO\81+&5VXEPLWWHGDFRPPHQWLQ)HEUXDU\LQUHVSRQVH
WR3URSRVHG5XOHVLQWHQGHGWRLPSOHPHQW,,5,5$DQGWKH$('3$ZKLFKLQFOXGHGSURYLVLRQVRQFUHGLEOHIHDUVFUHHQLQJV,QWKRVH
FRPPHQWV81+&5UHFRPPHQGHGWKDWWKHFUHGLEOHIHDUVWDQGDUGEHPRGLILHGWRFRQIRUPZLWKLQWHUQDWLRQDOODZRQDV\OXPVFUHHQLQJ
6HHVXSUDQRWH
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 '+66SHFLILF3URFHGXUHVLQ([SHGLWHG5HPRYDODQG&UHGLEOH)HDUDQG7KHLU3RWHQWLDO
,PSDFWRQ'HWHQWLRQ
7KH3URSRVHG5XOHUHPRYHVIURP'2-UHJXODWLRQVSURYLVLRQVUHODWHGWRH[SHGLWHGUHPRYDODQG
FUHGLEOHIHDUWKDWZHUHWUDQVIHUUHGIURPWKHOHJDF\,PPLJUDWLRQDQG1DWXUDOL]DWLRQ6HUYLFH ,16 
LQ$OORIWKHSURYLVLRQVXQGHU&)5ZHUHRULJLQDOO\WUDQVIHUUHGLQZKROHWR'2-
RQWKHEDVLVWKDW³QHDUO\DOORIWKHSURYLVLRQVRIWKLVSDUWDIIHFWERQGKHDULQJVEHIRUHLPPLJUDWLRQ
MXGJHV´1RZKRZHYHUWKH3URSRVHG5XOHVHHNVWRUHPRYHFHUWDLQVHFWLRQVWKDWLWVXJJHVWV
GRQRWKDYHUHOHYDQFHWR'2-ZKLOHOHDYLQJLQWDFWRWKHUSURYLVLRQV

81+&5 REVHUYHV WKDW DV RULJLQDOO\ QRWHG LQ WKH  WUDQVIHU MXVWLILFDWLRQ DW OHDVW RQH RI WKH
VHFWLRQVUHPRYHGLQFOXGHVUHIHUHQFHWRFXVWRG\GHWHUPLQDWLRQDXWKRULW\VSHFLILFDOO\DVLWUHODWHV
WR SDUROH $V H[SUHVVHG DERYH LQWHUQDWLRQDO KXPDQ DQG UHIXJHH ULJKWV ODZ SURKLELW WKH
DUELWUDU\GHWHQWLRQRIDV\OXPVHHNHUV7RWKHH[WHQWWKDWWKHUHPRYDORIDQ\RIWKHVHSURYLVLRQV
ZRXOGHOLPLQDWHDQLQGHSHQGHQWUHYLHZRI'+6FXVWRG\GHFLVLRQVRUVXEMHFWDQDV\OXPVHHNHUWR
PDQGDWRU\GHWHQWLRQHOLPLQDWLRQRIWKRVHSURYLVLRQVZRXOGUXQFRXQWHUWRWKDWSURKLELWLRQ

81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW VWULNH WKH UHPRYDO RI DQ\ SURYLVLRQ WKDW ZRXOG
QHJDWLYHO\LPSDFWDFFHVVWRFXVWRG\GHWHUPLQDWLRQVIRUWKRVHZKRPHHWWKHFUHGLEOHIHDUVWDQGDUG
RUWKHUHDVRQDEOHSRVVLELOLW\VWDQGDUGIRUVFUHHQLQJ

 5HDVRQDEOH3RVVLELOLW\DVWKH6WDQGDUGRI3URRIIRU6WDWXWRU\:LWKKROGLQJRI5HPRYDO
DQG7RUWXUH5HODWHG)HDU'HWHUPLQDWLRQVIRU1RQFLWL]HQVLQ([SHGLWHG5HPRYDO
3URFHHGLQJVDQG6WRZDZD\V
7KH3URSRVHG5XOHUDLVHVWKHVWDQGDUGRISURRIIRUVWDWXWRU\ZLWKKROGLQJDQGWRUWXUHUHODWHGIHDU
GHWHUPLQDWLRQVIURPD³VLJQLILFDQWSRVVLELOLW\´RIEHLQJDEOHWRHVWDEOLVKHOLJLELOLW\IRUSURWHFWLRQLQ
IXOOSURFHHGLQJVWRD³UHDVRQDEOHSRVVLELOLW\´WKDWWKHDSSOLFDQWZRXOGEHSHUVHFXWHGRUWRUWXUHG
7KLVKHLJKWHQHGVWDQGDUGHVSHFLDOO\LQFRPELQDWLRQZLWKWKHFKDQJHVWRWKHUHIXJHHGHILQLWLRQ
FRQWDLQHGLQRWKHUSURYLVLRQVRIWKH3URSRVHG5XOHZLOOUHGXFHDFFHVVWRDV\OXPSURFHGXUHV
IRUSHRSOHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQHOHYDWLQJWKHULVNRIUHIRXOHPHQW

5DLVLQJ WKH WKUHVKROG WKDW LQGLYLGXDOV PXVW PHHW WR KDYH WKHLU FODLPV IXOO\ FRQVLGHUHG IDLOV WR
DGYDQFHWKHIXQGDPHQWDOSURWHFWLRQVRIWKH&RQYHQWLRQDQGLWV3URWRFRO*LYHQWKH
YHU\SUHOLPLQDU\QDWXUHRIVFUHHQLQJRIDV\OXPDQGZLWKKROGLQJFODLPVLQWHUQDWLRQDOODZUHTXLUHV
WKDWWKHVWDQGDUGVDSSOLHGWKHUHLQPXVWJXDUGDJDLQVWWKHULVNWKDWUHIXJHHVDUHUHWXUQHGWRSODFHV


 3URSRVHG 5XOH RQ $V\OXP DQG :LWKKROGLQJ S  VHH DOVR $OLHQV DQG 1DWLRQDOLW\ +RPHODQG 6HFXULW\ 5HRUJDQL]DWLRQ RI
5HJXODWLRQV)5 )HE 
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

6HH&)5 E  LL 

6HH'HWHQWLRQ*XLGHOLQHVVXSUDQRWH

6HH'HWHQWLRQ*XLGHOLQHV

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ7KH³VLJQLILFDQWSRVVLELOLW\´VWDQGDUGUHTXLUHVWKDWDQLQGLYLGXDOGHPRQVWUDWHD
³VXEVWDQWLDODQGUHDOLVWLFSRVVLELOLW\RIVXFFHVV´RQWKHPHULWVRIDQDSSOLFDWLRQIRUDV\OXPZLWKKROGLQJRIUHPRYDORU&$7SURWHFWLRQ
WKHLQGLYLGXDOGRHVQRWKDYHWR³VKRZWKDWKHRUVKHLVPRUHOLNHO\WKDQQRWJRLQJWRVXFFHHGZKHQEHIRUHDQLPPLJUDWLRQMXGJH´6HH
86 &LWL]HQVKLS  ,PPLJUDWLRQ 6HUYLFHV $V\OXP 'LYLVLRQ 2IILFHU 7UDLQLQJ &RXUVH &UHGLEOH )HDU RI 3HUVHFXWLRQ DQG 7RUWXUH
'HWHUPLQDWLRQV )HE 7KXVLQWKHFUHGLEOHIHDURIWRUWXUHFRQWH[W³WKHDSSOLFDQWPXVWVKRZWKHUHLVDVLJQLILFDQW
SRVVLELOLW\WKDWKHRUVKHFRXOGHVWDEOLVKLQDIXOOKHDULQJWKDWLWLVPRUHOLNHO\WKDQQRWKHRUVKHZRXOGEHWRUWXUHGLQWKDWFRXQWU\´,G
DW7KH³UHDVRQDEOHSRVVLELOLW\´VWDQGDUGZKLFKVHWVDKLJKHUWKUHVKROGWKDQ³VLJQLILFDQWSRVVLELOLW\´LVWKHVDPHDVDZHOOIRXQGHG
IHDU RI SHUVHFXWLRQ LQ DQ DV\OXP FDVH 86 &LWL]HQVKLS  ,PPLJUDWLRQ 6HUYLFHV 5HDVRQDEOH )HDU RI 3HUVHFXWLRQ DQG 7RUWXUH
'HWHUPLQDWLRQV )HE ,WUHTXLUHVWKDWDQDSSOLFDQWHVWDEOLVKDUHDVRQDEOHSRVVLELOLW\WKDWKHRUVKHZRXOGEHSHUVHFXWHG
RUWRUWXUHGLQWKHFRXQWU\RIUHPRYDO,GDW

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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ZKHUHWKH\IDFHSHUVHFXWLRQ GLUHFWUHIRXOHPHQW RURQZDUGUHPRYDOWRDQXQVDIHFRXQWU\ LQGLUHFW
UHIRXOHPHQW ZKLFKZRXOGYLRODWHWKHFRUHSULQFLSOHRIQRQUHIRXOHPHQWWKDWLVHQVKULQHGLQ$UWLFOH
  RIWKH&RQYHQWLRQ$VH[SODLQHGDERYHFDVHVWKDWPD\EHVFUHHQHGRXWLQWKLVFRQWH[W
FDQRQO\EHPDQLIHVWO\XQIRXQGHGRUFOHDUO\DEXVLYHFODLPV WKDWLVWKRVHFODLPVWKDWDUHFOHDUO\
IUDXGXOHQW RU QRW UHODWHG WR WKH FULWHULD IRU JUDQWLQJ UHIXJHH VWDWXV  $OO RWKHU FODLPV VKRXOG
SURFHHGIRUDIXOOGHWHUPLQDWLRQRQWKHPHULWV7KHVLJQLILFDQWSRVVLELOLW\VWDQGDUGDGRSWHGE\WKH
8QLWHG6WDWHVZDVDOUHDG\RXWRIVWHSZLWKWKHLQWHUQDWLRQDOVWDQGDUGDQGIXUWKHUHOHYDWLQJWKH
WKUHVKROGWRDUHDVRQDEOHSRVVLELOLW\ZLOOZLGHQWKDWJDS

81+&5 UHFRPPHQGVWKDWWKHVH KHLJKWHQHG VWDQGDUGV RI SURRI QRW EHLPSOHPHQWHG )XUWKHU
WKHH[LVWLQJVWDQGDUGRISURRIVKRXOGEHUHYLVLWHGDQGEURXJKWLQOLQHZLWKLQWHUQDWLRQDOVWDQGDUGV

 3URSRVHG$PHQGPHQWVWRWKH&UHGLEOH)HDU6FUHHQLQJ3URFHVV
7KH3URSRVHG5XOHLQWURGXFHVFKDQJHVUHODWHGWRWKHFULWHULDIRUDGMXGLFDWLQJIHDUGHWHUPLQDWLRQV
DV ZHOO DV WR DQ DV\OXPVHHNHU¶V DELOLW\ WR REWDLQ LPPLJUDWLRQ MXGJH UHYLHZ ³,- UHYLHZ´  RI D
QHJDWLYHIHDUGHWHUPLQDWLRQ$V\OXP3UH6FUHHQLQJ2IILFHUV $362V PXVWVSHFLILFDOO\FRQVLGHU
ZKHWKHUDQDSSOLFDQWFRXOGLQWHUQDOO\UHORFDWHWRDYRLGSHUVHFXWLRQRUWRUWXUHLQWKHLUFRXQWU\RI
RULJLQDQGPXVWHQWHUQHJDWLYHIHDUGHWHUPLQDWLRQVLQFDVHVZKHUHDQDSSOLFDQWDSSHDUVVXEMHFW
WR D PDQGDWRU\ EDU WR DV\OXP RU WR VWDWXWRU\ ZLWKKROGLQJ XQOHVV WKH DSSOLFDQW FDQ HVWDEOLVK D
UHDVRQDEOHSRVVLELOLW\RIWRUWXUH,QFDVHVZKHUHDQ$362PDNHVDQHJDWLYHIHDUGHWHUPLQDWLRQ
DQ DV\OXPVHHNHU PXVW DIILUPDWLYHO\ HOHFW WR XQGHUJR ,- UHYLHZ DQ DV\OXPVHHNHU¶V IDLOXUH WR
LQGLFDWHWKDWWKH\ZLVKWRSURFHHGZLWKDQ,-UHYLHZZLOOEHWUHDWHGDVGHFOLQLQJDUHTXHVWIRUVXFK
UHYLHZ81+&5KDVWZRSULPDU\FRQFHUQVILUVWWKDWSHUVRQVZKRPHULWLQWHUQDWLRQDOSURWHFWLRQ
ZLOOEHLQDSSURSULDWHO\VFUHHQHGRXWE\$362VDQGVHFRQGWKHUHZLOOQRWEHDGHTXDWHUHYLHZRI
WKRVHGHFLVLRQV

,QWHUQDWLRQDOVWDQGDUGVRQVFUHHQLQJLQGLFDWHWKDWRQO\WKRVHFODLPVWKDWDUHPDQLIHVWO\XQIRXQGHG
RUFOHDUO\DEXVLYH WKDWLVFOHDUO\IUDXGXOHQWRUXQUHODWHGWRWKHFULWHULDIRUJUDQWLQJUHIXJHHVWDWXV 
VKRXOGEHVFUHHQHGRXW81+&5¶VSRVLWLRQLVWKDWLWLVFRQWUDU\WRLQWHUQDWLRQDOODZWRGHSULYH
DV\OXPVHHNHUV RI DFFHVV WR IXOO SURFHGXUHV EDVHG RQ WKH SRVVLELOLW\ RI DQ LQWHUQDO UHORFDWLRQ
DOWHUQDWLYH RU ZKHQ WKH LQGLYLGXDO PD\ EH VXEMHFW WR H[FOXVLRQ WKHVH DUH DIWHU DOO TXHVWLRQV
LQWULQVLFDOO\UHODWHGWRWKHFULWHULDIRUJUDQWLQJUHIXJHHVWDWXV

/RRNLQJ ILUVW DW H[FOXVLRQ 81+&5 QRWHV WKDW WKLV LQTXLU\ LQYROYHV FRPSOH[ IDFWXDO DQG OHJDO
TXHVWLRQV LQYROYLQJ QRW RQO\ LQWHUQDWLRQDO UHIXJHH ODZ EXW LQ PDQ\ FDVHV LQWHUQDWLRQDO
KXPDQLWDULDQ ODZ DQG LQWHUQDWLRQDO FULPLQDO ODZ 7KLV FDQQRW EH FRPSOHWHG DGHTXDWHO\ LQ D

81+&5([HFXWLYH&RPPLWWHH WKVHVVLRQ7KH3UREOHPRI0DQLIHVWO\8QIRXQGHGRU$EXVLYH$SSOLFDWLRQVIRU5HIXJHH6WDWXVRU
$V\OXP 1R     H  81*$ 'RF 1R $ $$GG    KWWSVZZZUHIZRUOGRUJGRFLGDHFKWPO
>KHUHLQDIWHU([&RP  @

:KHQWKH86&RQJUHVVFUHDWHGWKHFUHGLEOHIHDUVFUHHQLQJLWUHFRJQL]HGWKDWWKH³VXEVWDQWLDOSRVVLELOLW\³VWDQGDUGH[FHHGHGWKH
LQWHUQDWLRQDOO\UHFRJQL]HG ³PDQLIHVWO\ XQIRXQGHG³ VWDQGDUG EXW QRQHWKHOHVV VSHFLILHG WKDW WKH IRUPHU ZDV ³LQWHQGHG WR EH D ORZ
VFUHHQLQJVWDQGDUGIRUDGPLVVLRQLQWRWKHXVXDOIXOODV\OXPSURFHVV´6HH&RQJ5HF6 6HS  VWDWHPHQWRI
6HQ+DWFK VHHDOVR%ULHIIRU81+&5DV$PLFXV&XULDHDW(DVW%D\6DQFWXDU\&RYHQDQWY%DUU1RV
:/ &$  2FW  VWDWLQJWKDWWKHKLJKHUEDUUHTXLUHGWRGHPRQVWUDWHSHUVHFXWLRQIRUZLWKKROGLQJRIUHPRYDO
ZLOOUHVXOWLQUHIRXOHPHQWRIOHJLWLPDWHUHIXJHHVXQGHUWKH&RQYHQWLRQ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

81+&5([HFXWLYH&RPPLWWHH WKVHVVLRQ7KH3UREOHPRI0DQLIHVWO\8QIRXQGHGRU$EXVLYH$SSOLFDWLRQVIRU5HIXJHH6WDWXVRU
$V\OXP 1R     H  81*$ 'RF 1R $ $$GG    KWWSVZZZUHIZRUOGRUJGRFLGDHFKWPO
>KHUHLQDIWHU([&RP  @

81+&5QRWHVWKDWWKHPDQGDWRU\EDUVWRDV\OXPLQ86ODZERWKRYHUODSZLWKJURXQGVIRUH[FOXVLRQLQWKH&RQYHQWLRQWRVRPH
H[WHQWDQGJREH\RQGWKDWIUDPHZRUN)RUIXUWKHUGLVFXVVLRQVHH)DFWRUVIRU&RQVLGHUDWLRQLQ'LVFUHWLRQDU\'HWHUPLQDWLRQVLQIUD
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VFUHHQLQJ LQWHUYLHZ SDUWLFXODUO\ JLYHQ WKH SURFHGXUDO VKRUWFRPLQJV VXFK DV ODFN RI OHJDO
DVVLVWDQFHLQIRUPDWLRQDERXWWKHSURFHGXUHWUDQVODWLRQDQGLQWHUSUHWDWLRQDQGWLPHWRUHFRYHU
IURPUHFHQWWUDXPD WKDWRIWHQRFFXULQWKHVHFRQWH[WV(VSHFLDOO\LQOLJKWRIWKHSRVVLEOHVHULRXV
FRQVHTXHQFHV IRU WKH LQGLYLGXDO²DQ DV\OXPVHHNHU ZKR ZURQJIXOO\ UHFHLYHV D QHJDWLYH IHDU
GHWHUPLQDWLRQFRXOGEHUHWXUQHGWRDSODFHZKHUHWKH\ZLOOVXIIHUSHUVHFXWLRQDQGHYHQGHDWK²
81+&5FRQVLGHUVLWLQDSSURSULDWHLQSULQFLSOHWRFRQVLGHUEDUVWRDV\OXPLQVFUHHQLQJ

7XUQLQJQH[WWRLQWHUQDOUHORFDWLRQ81+&5QRWHVWKDWWKLVFRQFHSWDOVRVKRXOGEHDGGUHVVHGRQO\
LQDIXOOPHULWVKHDULQJDQGQRWGXULQJVFUHHQLQJ³$FRQVLGHUDWLRQRILQWHUQDOIOLJKWRUUHORFDWLRQ
QHFHVVLWDWHVUHJDUGIRUWKHSHUVRQDOFLUFXPVWDQFHVRIWKHLQGLYLGXDOFODLPDQWDQGWKHFRQGLWLRQV
LQ WKH FRXQWU\ IRU ZKLFKWKH LQWHUQDOIOLJKW RU UHORFDWLRQ DOWHUQDWLYH LV SURSRVHG´  $FFRUGLQJO\
EHFDXVHDQDV\OXPVHHNHUKDVDOLPLWHGRSSRUWXQLW\WRSUHVHQWWKHIDFWVRIKLVRUKHUFDVHPXFK
OHVV JDWKHU DQG SUHVHQWFRXQWU\ FRQGLWLRQV RU RWKHU HYLGHQFHUHVSRQVLYH WRWKH SRVVLELOLW\ DQG
UHDVRQDEOHQHVV RI LQWHUQDO UHORFDWLRQ WKLV IDFWRU VKRXOG QRW DIIHFW WKH RXWFRPH RI D VFUHHQLQJ
LQWHUYLHZ

(YHQ SULRU WRWKLV SURSRVHG UHJXODWLRQ 81+&5REVHUYHG WKDWWKH 86 V\VWHP ZDV DOUHDG\ DW
YDULDQFH ZLWK LQWHUQDWLRQDO ODZ ZLWK UHVSHFW WR FHUWDLQ H[FOXVLRQ FDWHJRULHV 7KH 
&RQYHQWLRQDQG3URWRFROOD\RXWDFOHDUIUDPHZRUNIRUGHWHUPLQLQJZKRLVDUHIXJHHDQGLV
WKHUHIRUHHQWLWOHGWRWKHULJKWVHQXPHUDWHGLQWKH&RQYHQWLRQLWVHOI7KH&RQYHQWLRQHVWDEOLVKHV
DQH[KDXVWLYHIUDPHZRUNIRULGHQWLI\LQJSHUVRQVZKRVKRXOGEHH[FOXGHGIURPUHIXJHHSURWHFWLRQ
\HW86ODZKDVHYROYHGLQDZD\WKDWKDVH[SDQGHGEDUVWRSURWHFWLRQEH\RQGWKRVHSURYLGHG
IRULQWKH&RQYHQWLRQ¶VH[KDXVWLYHH[FOXVLRQIUDPHZRUN$FFRUGLQJO\ZKHQWKH3URSRVHG5XOH
VXJJHVWVLQFRUSRUDWLQJWKRVHEDUVLQWRVFUHHQLQJSURFHGXUHVLWPRYHVWKH86UHJLPHIXUWKHU
DZD\IURPWKHIUDPHZRUNFRQWHPSODWHGXQGHUWKH&RQYHQWLRQDQGLWV3URWRFRO

$FFHOHUDWHGSURFHGXUHVPXVWXSKROGNH\VDIHJXDUGVWRPLQLPL]HWKHULVNRIUHIRXOHPHQWLQFOXGLQJ
WKH ULJKWV RI DQ DV\OXPVHHNHU WR UHFHLYH DGHTXDWH LQIRUPDWLRQ DQG WR DSSHDO D QHJDWLYH IHDU
GHWHUPLQDWLRQ81+&5KDVDFNQRZOHGJHGWKDWDFFHOHUDWHGSURFHGXUHVFDQEHQHILWERWK6WDWHV
DQGDSSOLFDQWVE\DOORZLQJIRUWKHHIILFLHQWLGHQWLILFDWLRQRILQGLYLGXDOVZLWKSRVVLEOHLQWHUQDWLRQDO
SURWHFWLRQQHHGV+RZHYHULQWHUQDWLRQDOVWDQGDUGVUHTXLUHFHUWDLQGXHSURFHVVFRQVLGHUDWLRQV
LQDFFHOHUDWHGSURFHGXUHVWRPLQLPL]HWKHULVNRIDIODZHGGHFLVLRQ7KH3URSRVHG5XOHGRHV
QRWPDNHFOHDUZKHWKHUDV\OXPVHHNHUVZLOOEHLQIRUPHGRIWKHH[DFWDFWLRQVWKH\QHHGWRWDNHWR
REWDLQ,-UHYLHZRIDQHJDWLYHIHDUGHWHUPLQDWLRQ,Q81+&5¶VH[SHULHQFHLWLVRIWHQFKDOOHQJLQJ

 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R  $SSOLFDWLRQ RI WKH ([FOXVLRQ &ODXVHV$UWLFOH ) RIWKH  &RQYHQWLRQ
5HODWLQJWRWKH6WDWXVRI5HIXJHHV81'RF+&5*,3 6HS  ³([FOXVLRQGHFLVLRQVVKRXOGLQSULQFLSOHEHGHDOWZLWK
LQWKHFRQWH[WRIWKHUHJXODUUHIXJHHVWDWXVGHWHUPLQDWLRQSURFHGXUHDQGQRWLQHLWKHUDGPLVVLELOLW\RUDFFHOHUDWHGSURFHGXUHV´ 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R,QWHUQDO)OLJKWRU5HORFDWLRQ$OWHUQDWLYH81'RF+&5*,3 -XO
 

81+&5REVHUYHVWKDWLWKDVRIIHUHGREVHUYDWLRQVRQWKLVWRSLFWRWKH86JRYHUQPHQWLQSUHYLRXVFRPPHQWVRQUHJXODWRU\SURSRVDOV
VHH HJ  FRPPHQWV UHODWHG WR UHJXODWRU\ SURSRVDOV IROORZLQJ WKH SDVVDJH RI WKH ,OOHJDO ,PPLJUDWLRQ 5HIRUP DQG
,PPLJUDQW5HVSRQVLELOLW\$FWRI ,,5,5$ 6HHQRWHVXSUD

 7KLV IUDPHZRUN LV GLVFXVVHG PRUH H[WHQVLYHO\ LQIUD DW 6HFWLRQ ,,,& S  RI WKLV &RPPHQW ,Q DGGLWLRQ 81+&5 SUHYLRXVO\
VXEPLWWHGFRPPHQWVRQ3URSRVHG5XOHVLVVXHGE\86&LWL]HQVKLSDQG,PPLJUDWLRQ6HUYLFHV 86&,6 DQGWKH([HFXWLYH2IILFHIRU
,PPLJUDWLRQ5HYLHZ (2,5 LQ)HEUXDU\WKDWH[WHQVLYHO\DGGUHVVWKHH[FOXVLRQIUDPHZRUNXQGHUWKH&RQYHQWLRQDQG
3URWRFRO VXEPLWWHG0DU 7KLVIUDPHZRUNLQFOXGHVFULWHULDIRULGHQWLI\LQJSHUVRQVZKRZKLOHWKH\ZRXOGRWKHUZLVHKDYHWKH
FKDUDFWHULVWLFVRIUHIXJHHVVKRXOGQRQHWKHOHVVEHH[FOXGHGIURPUHIXJHHVWDWXVZKLFKDSSHDUXQGHU$UWLFOHV')&RQYHQWLRQ
$UWLFOH')$GGLWLRQDOO\UHIXJHHVZKRSRVHVHFXULW\ULVNVDUHGHQLHGWKHEHQHILWRIQRQUHIRXOHPHQWXQGHU$UWLFOH  5HIXJHH
&RQYHQWLRQDUW  

6HH5HIXJHH&RQYHQWLRQDUW() GHWDLOLQJZKHQSHUVRQVPD\EHH[FOXGHGIURPUHIXJHHVWDWXV 

6HHHJ81+&5'LVFXVVLRQ3DSHU)DLUDQG)DVW±$FFHOHUDWHGDQG6LPSOLILHG3URFHGXUHVLQWKH(XURSHDQ8QLRQ -XO\
 KWWSVZZZUHIZRUOGRUJGRFLGEHHIKWPO

,GDWVHHDOVR81+&581+&56WDWHPHQWRQWKH5LJKWWRDQ(IIHFWLYH5HPHG\LQ5HODWLRQWR$FFHOHUDWHG$V\OXP3URFHGXUHV
LQ WKH (XURSHDQ &RQWH[W    -DQ   KWWSVZZZXQKFURUJHQXVSURWHFWLRQRSHUDWLRQVGHFFFXQKFUVWDWHPHQW
ULJKWHIIHFWLYHUHPHG\UHODWLRQDFFHOHUDWHGDV\OXPSURFHGXUHVKWPO
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IRU DV\OXPVHHNHUV WR REWDLQ UHSUHVHQWDWLRQ GXULQJ VFUHHQLQJ DQG WKRVH ZLWKRXW FRXQVHO PD\
KDYHUHFHLYHGOLPLWHGRUQROHJDOLQIRUPDWLRQRUPLJKWQRWKDYHDIXOOXQGHUVWDQGLQJRIWKHLUULJKWV
RUWKHFRQVHTXHQFHVRIIDLOLQJWRH[HUFLVHWKHP0RUHRYHUHYHQZLWKOHJDOUHSUHVHQWDWLRQLWZLOO
RIWHQEHGLIILFXOWLIQRWLPSRVVLEOHWRSURYHWKHQHJDWLYH WKDWLQWHUQDOUHORFDWLRQLVQRWSRVVLEOH LQ
WKHOLPLWHGVHWWLQJDQGXQGHUWKHWLPHSUHVVXUHVRIDSUHVFUHHQLQJLQWHUYLHZ

$VDUHVXOW81+&5LVFRQFHUQHGWKDWDJUHDWHUQXPEHURIDV\OXPVHHNHUVZLOOEHSUHYHQWHGIURP
DFFHVVLQJ,-UHYLHZRIDQHJDWLYHIHDUGHWHUPLQDWLRQLIWKH3URSRVHG5XOH¶VQHZUHTXLUHPHQWWKDW
WKH\DIILUPDWLYHO\HOHFWWRDSSHDOLVDGRSWHG&RXSOHGZLWKWKHKHLJKWHQHGVWDQGDUGVRISURRIIRU
VFUHHQLQJ LQWHUYLHZV DQG UXOHV DURXQG KRZ DGMXGLFDWRUV PXVW GHFLGH FDVHV DW WKH VFUHHQLQJ
VWDJHLWLVHVSHFLDOO\LPSRUWDQWWKDWLQGLYLGXDOVKDYHDFFHVVWR,-UHYLHZV

81+&5UHFRPPHQGVWKDWWKHJRYHUQPHQWQRWLPSOHPHQWWKLVSURYLVLRQ6SHFLILFDOO\81+&5
UHFRPPHQGVWKDWWKH SRVVLELOLW\ RI LQWHUQDOUHORFDWLRQ QRW EH LQFOXGHG DV D IDFWRU OHDGLQJ WRD
QHJDWLYHIHDUGHWHUPLQDWLRQDV\OXPVHHNHUVZKRDSSHDUSRWHQWLDOO\VXEMHFWWRDEDUEHSURYLGHG
ZLWK DFFHVV WR IXOO DV\OXP SURFHGXUHV IRU FDUHIXO FRQVLGHUDWLRQ RI WKDW EDU DQG WKDW DV\OXP
VHHNHUVKDYHDFFHVVWR,-UHYLHZRIQHJDWLYHIHDUGHWHUPLQDWLRQVXQOHVVWKH\DIILUPDWLYHO\GHFOLQH
WKDWRSSRUWXQLW\KDYLQJEHHQLQIRUPHGLQDODQJXDJHWKH\XQGHUVWDQGRIWKHFRQVHTXHQFHVRI
GRLQJVR

% ,$SSOLFDWLRQIRU$V\OXP:LWKKROGLQJRI5HPRYDODQG&$73URWHFWLRQ

 )ULYRORXV$SSOLFDWLRQV
L

7KH3URSRVHG5XOH¶VVXJJHVWHGFKDQJHV

7KH 3URSRVHG 5XOH LQWURGXFHV VHYHUDO DPHQGPHQWV WR WKH LGHQWLILFDWLRQ DQG SURFHVVLQJ RI
³IULYRORXV´DV\OXPDSSOLFDWLRQV$SSOLFDQWVZKRVHFODLPVDUHIRXQGWREHIULYRORXVDUHSUHFOXGHG
IURPILOLQJDQ\RWKHUDV\OXPFODLPLQWKHIXWXUHRUUHFHLYLQJDQ\IRUPRIFRPSOHPHQWDU\SURWHFWLRQ
DUWLFXODWHGXQGHUWKH,PPLJUDWLRQDQG1DWLRQDOLW\$FW WKH\PD\VWLOOILOHDFODLPIRUZLWKKROGLQJRI
UHPRYDOEXWWKDWVWDWXVDVGLVFXVVHGHOVHZKHUHIDLOVWRPHDVXUHXSWRWKHVWDQGDUGVLQWKH
 &RQYHQWLRQ  81+&5 QRWHV ZLWK FRQFHUQ WKDW WKLV 3URSRVHG 5XOH ZLOO KDYH D QHJDWLYH
LPSDFWRQWKHDELOLW\RIDSSOLFDQWVWRREWDLQDIDLUDQGHIILFLHQWHYDOXDWLRQRIWKHLUDV\OXPFODLPDQG
ZLOOGHWHUWKRVHLQQHHGRISURWHFWLRQIURPFRPLQJIRUZDUGQRZDQGLQWKHIXWXUH

7KH3URSRVHG5XOHEURDGHQVWKHGHILQLWLRQRIZKDWFRQVWLWXWHVD³IULYRORXV´DSSOLFDWLRQIRUDV\OXP
:KLOHWKHFXUUHQWUHJXODWRU\GHILQLWLRQRI³IULYRORXV´UHTXLUHVDILQGLQJRIGHOLEHUDWHIDEULFDWLRQRI
PDWHULDO HOHPHQWV WKH QHZ SURYLVLRQ ZRXOG EURDGHQ WKH GHILQLWLRQ WR DSSO\ WR DV\OXP
DSSOLFDWLRQVZKHUHWKHDSSOLFDWLRQ



,1$ G   ³,IWKH$WWRUQH\*HQHUDOGHWHUPLQHVWKDWDQDOLHQKDVNQRZLQJO\PDGHDIULYRORXVDSSOLFDWLRQIRUDV\OXPDQGWKH
DOLHQKDVUHFHLYHGWKHQRWLFHXQGHUSDUDJUDSK  $ WKHDOLHQVKDOOEHSHUPDQHQWO\LQHOLJLEOHIRUDQ\EHQHILWVXQGHUWKLVFKDSWHU´ 
&)5   7KLV VWDWXWRU\ SURYLVLRQ KDV EHHQ LQWHUSUHWHG WR PHDQ LQHOLJLELOLW\ IRU DOO LPPLJUDWLRQ EHQHILWV OLVWHG XQGHU WKH
,PPLJUDWLRQDQG1DWLRQDOLW\$FW ,1$ 6HH(2,5,-%HQFKERRN³)ULYRORXV)LQGLQJ6WDQGDUG/DQJXDJH´DW ³$ILQGLQJRIVXEPLVVLRQ
RIDIULYRORXVDSSOLFDWLRQVKDOOUHQGHUWKHUHVSRQGHQWSHUPDQHQWO\LQHOLJLEOHIRUDQ\EHQHILWXQGHUWKH$FWDVLGHIURPZLWKKROGLQJRI
UHPRYDO«5HOLHIXQGHU$UWLFOH,,,RIWKH&RQYHQWLRQ$JDLQVW7RUWXUHLVQRWEDUUHGE\DIULYRORXVILQGLQJEHFDXVHLWLVQRWDEHQHILWXQGHU
WKH$FW 6HHDOVR3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ)HG5HJDW ³ J )RUWKHSXUSRVHVRIWKLVVHFWLRQ
DILQGLQJWKDWDQDOLHQILOHGDNQRZLQJO\IULYRORXVDV\OXPDSSOLFDWLRQVKDOOQRWSUHFOXGHWKHDOLHQIURPVHHNLQJZLWKKROGLQJRIUHPRYDO
XQGHUVHFWLRQ E  RIWKH$FWRUSURWHFWLRQXQGHUWKHUHJXODWLRQVLVVXHSXUVXHGWR>&$7@¶VLPSOHPHQWLQJOHJLVODWLRQ´@

6HH6HFWLRQ,,VXSUDS

&)5





Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 582 of 965


x FRQWDLQVDIDEULFDWHGHVVHQWLDOHOHPHQW
x LVSUHPLVHGXSRQIDOVHRUIDEULFDWHGHYLGHQFHXQOHVVWKHDSSOLFDWLRQZRXOGKDYHEHHQ
JUDQWHGZLWKRXWWKHIDOVHRUIDEULFDWHGHYLGHQFH
x LVILOHGZLWKRXWUHJDUGWRWKHPHULWVRIWKHFODLPRU
x LVFOHDUO\IRUHFORVHGE\DSSOLFDEOHODZ
,Q DGGLWLRQ WR PRGLI\LQJ WKH GHILQLWLRQDO WHUPV XVHG WR LGHQWLI\ ³IULYRORXV´ DSSOLFDWLRQV WKH
3URSRVHG5XOHDOVRDOWHUVWKHSURFHVVE\ZKLFKIULYRORXVDSSOLFDWLRQVPD\EHLGHQWLILHG&XUUHQW
UHJXODWLRQVSURYLGHWKDWRQO\LPPLJUDWLRQMXGJHVRUWKH%RDUGRI,PPLJUDWLRQ$SSHDOV %,$ PD\
LVVXHDILQGLQJRIDIULYRORXVDV\OXPDSSOLFDWLRQ7KH3URSRVHG5XOHKRZHYHUZLOOH[WHQGWKLV
DXWKRULW\WRDV\OXPRIILFHUVDGMXGLFDWLQJDIILUPDWLYHDV\OXPDSSOLFDWLRQV

)XUWKHUWKH3URSRVHG5XOHVHHNVWRHOLPLQDWHWKHH[LVWLQJUHJXODWLRQVWKDWUHTXLUHDQDGMXGLFDWRU
WRSURYLGHVXIILFLHQWRSSRUWXQLW\WRDQDSSOLFDQWWRDFFRXQWIRUDQ\GLVFUHSDQFLHVRULPSODXVLEOH
DVSHFWV EHIRUH LVVXLQJ D IULYRORXVQHVV ILQGLQJ WKHUHE\ DOORZLQJ DOO DGMXGLFDWRUV LQFOXGLQJ
DV\OXP RIILFHUV LPPLJUDWLRQ MXGJHV DQG WKH %,$  WR UHDFK D IULYRORXVQHVV ILQGLQJ ZLWKRXW
SURYLGLQJ DGGLWLRQDO RSSRUWXQLWLHV IRU WKH DSSOLFDQW WR DFFRXQW IRU VXFK LVVXHV 7KH SURSRVHG
UHJXODWLRQV VXJJHVW WKDW WKH ZULWWHQ ZDUQLQJ DJDLQVW IULYRORXV DV\OXP DSSOLFDWLRQV IRXQG LQ WKH
)RUP,VKRXOGEHVXIILFLHQWQRWLFH

7KH3URSRVHG5XOHPDNHVWZRIXUWKHUFKDQJHV)LUVWWKH3URSRVHG5XOHLQWURGXFHVDGHILQLWLRQ
RI³NQRZLQJO\´ILOLQJDIULYRORXVDSSOLFDWLRQIRUDV\OXPDVLWSHUWDLQVWRSHQDOL]DWLRQIRUVXFKDQ
DSSOLFDWLRQ 8QGHU FXUUHQW ODZ WKH WHUP ³NQRZLQJO\´ LV QRW GHILQHG E\ FXUUHQW VWDWXWH RU
UHJXODWLRQV 7KH 3URSRVHG 5XOH UHFRPPHQGV GHILQLQJ ³NQRZLQJO\´ DV UHTXLULQJ ³DFWXDO
NQRZOHGJHRIWKHIULYRORXVQHVVRUZLOOIXOEOLQGQHVV´WRZDUGLW7KHQHZUXOHIXUWKHUFODULILHVWKDW
³ZLOOIXO EOLQGQHVV´ PHDQV WKDW WKH QRQFLWL]HQ ³ZDV DZDUH RI D KLJK SUREDELOLW\ WKDW KLV RU KHU
DSSOLFDWLRQZDVIULYRORXVDQGGHOLEHUDWHO\DYRLGHGOHDUQLQJRWKHUZLVH´

7KRVHZKRVHFODLPVDUHIRXQGWREHIULYRORXV²ERWKXQGHUWKHH[SDQGHGGHILQLWLRQDQGDFFRUGLQJ
WRWKHFXUUHQWGHILQLWLRQ²DUHUHQGHUHGSHUPDQHQWO\LQHOLJLEOHIRUDQ\IXWXUHLPPLJUDWLRQEHQHILWV
H[FHSW IRU VWDWXWRU\ ZLWKKROGLQJ RI UHPRYDO RU SURWHFWLRQ XQGHU &$7 7KLV LQFOXGHV DV\OXP
FODLPV WKH LQGLYLGXDO ZLOO QRW EH DEOH WR UHILOH WKH GLVPLVVHG FODLP RU ILOH DQ\ IXWXUH FODLP


3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
,1$ G  

 8QGHU WKH QHZ UHJXODWLRQV LI DQ DV\OXP RIILFHU UHIHUV DQ DV\OXP DSSOLFDWLRQ WR DQ LPPLJUDWLRQ MXGJH EHFDXVH RI DOOHJHG
IULYRORXVQHVVDQDSSOLFDQWZLOOQRWEHUHQGHUHGSHUPDQHQWO\LQHOLJLEOHIRUIXWXUHLPPLJUDWLRQEHQHILWVLQFOXGLQJDV\OXPXQOHVVWKH
LPPLJUDWLRQMXGJHRU%,$PDNHVDVSHFLILFILQGLQJRIIULYRORXVQHVV3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS &)5
 E 

7KHVHUHJXODWLRQVFDQEHIRXQGLQWKHH[LVWLQJUHJXODWLRQVRI&)5RU&)5

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

,1$ G   SURYLGLQJWKDWDQRQFLWL]HQ³VKDOOEHSHUPDQHQWO\LQHOLJLEOHIRUDQ\EHQHILWV´XQGHULPPLJUDWLRQODZLIWKH$WWRUQH\
*HQHUDOGHWHUPLQHVWKDWWKHQRQFLWL]HQ³NQRZLQJO\PDGHDIULYRORXVDSSOLFDWLRQIRUDV\OXPDQGWKHDOLHQKDVUHFHLYHGQRWLFH«RIWKH
FRQVHTXHQFHVRINQRZLQJO\ILOLQJDIULYRORXVDSSOLFDWLRQ´ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ SVHHDOVR3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ S ³8QGHU
VHFWLRQ G  RIWKH,1$86& G  ³>L@IWKH$WWRUQH\*HQHUDOGHWHUPLQHVWKDWDQDOLHQKDVNQRZLQJO\PDGHDIULYRORXV
DSSOLFDWLRQ IRU DV\OXP DQG WKH DOLHQ KDV UHFHLYHG >«QRWLFH@ WKH DOLHQ VKDOO EH SHUPDQHQWO\ LQHOLJLEOH IRU DQ\ EHQHILWV XQGHU WKLV
FKDSWHU´ 7KLVVWDWXWRU\SURYLVLRQKDVEHHQLQWHUSUHWHGWRPHDQLQHOLJLELOLW\IRUDOOLPPLJUDWLRQEHQHILWVOLVWHGXQGHUWKH,PPLJUDWLRQ
DQG1DWLRQDOLW\$FW ,1$ RUWKH³$FW´6HH(2,5,-%HQFKERRN³)ULYRORXV)LQGLQJ6WDQGDUG/DQJXDJH´DW ³$ILQGLQJRIVXEPLVVLRQ
RIDIULYRORXVDSSOLFDWLRQVKDOOUHQGHUWKHUHVSRQGHQWSHUPDQHQWO\LQHOLJLEOHIRUDQ\EHQHILWXQGHUWKH$FWDVLGHIURPZLWKKROGLQJRI
UHPRYDO«5HOLHIXQGHU$UWLFOH,,,RIWKH&RQYHQWLRQ$JDLQVW7RUWXUHLVQRWEDUUHGE\DIULYRORXVILQGLQJEHFDXVHLWLVQRWDEHQHILWXQGHU
WKH$FW´ 
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LQFOXGLQJWKRVHRQQHZRUGLIIHUHQWJURXQGV 7KDWLQGLYLGXDOZLOODOVREHUHQGHUHGLQHOLJLEOHIRU
PRVWIRUPVRIFRPSOHPHQWDU\SURWHFWLRQVXFKDVSURWHFWLRQXQGHUWUDIILFNLQJODZV:KLOHWKH
LQGLYLGXDOZLOOVWLOOEHHOLJLEOHIRUZLWKKROGLQJRIUHPRYDORU&$7FODLPVWKRVHDUHLQVXIILFLHQWWR
PHHWLQWHUQDWLRQDOVWDQGDUGV>VHHGLVFXVVLRQRQDV\OXPDQGZLWKKROGLQJRQO\SURFHHGLQJVDWS
VXSUD@

)LQDOO\ WKH 3URSRVHG 5XOH FUHDWHV D QHZ PHFKDQLVP E\ ZKLFK DSSOLFDQWV FRXOG DYRLG EHLQJ
VXEMHFW WR D IULYRORXVQHVV ILQGLQJ DQG LWV DVVRFLDWHG SHQDOWLHV $Q DSSOLFDQW FRXOG WDNH WKH
IROORZLQJDFWLRQVWRDYRLGDIULYRORXVQHVVILQGLQJZLWKGUDZLQJKLVRUKHUDSSOLFDWLRQZLWKSUHMXGLFH
DFFHSWLQJYROXQWDU\GHSDUWXUHZLWKGUDZLQJDQ\RWKHUDSSOLFDWLRQVIRUUHOLHIDQGZDLYLQJDQ\ULJKWV
WRILOHDQDSSHDOPRWLRQWRUHRSHQRUPRWLRQWRUHFRQVLGHU

LL 
,PSDFWRQ$V\OXP6HHNHUVDQG2WKHUV6HHNLQJ,QWHUQDWLRQDO3URWHFWLRQ
81+&5LVFRQFHUQHGWKDWSHUVRQVVHHNLQJLQWHUQDWLRQDOSURWHFWLRQZLOOEHSHQDOL]HGDQGGHQLHG
DFFHVVWRLQWHUQDWLRQDOSURWHFWLRQE\ERWKWKHVXEVWDQWLYHDQGSURFHGXUDOFKDQJHV LQFOXGLQJWKH
DELOLW\ IRU DV\OXP RIILFHUV WR GHWHUPLQH ³IULYRORXVQHVV´ LQ DIILUPDWLYH FODLPV  7KLV PD\ OHDG WR
QXPHURXV OHJLWLPDWH FODLPV EHLQJ SUHPDWXUHO\ GLVPLVVHG DV IULYRORXV DQG WKHUHIRUH PRUH
DSSOLFDQWVEORFNHGIURPFRQVLGHUDWLRQRIWKHLUFODLPQRZDQGLQWKHIXWXUH 

)LUVW81+&5LVFRQFHUQHGWKDWWKHQHZDQGDPHQGHGGHILQLWLRQVRI³NQRZLQJO\´DQG³IULYRORXV´
XQGHUWKH3URSRVHG5XOHZLOOEORFNHYHQPRUHSHRSOHIURPDPHDQLQJIXOHYDOXDWLRQRIWKHLUDV\OXP
FODLP WKDQ XQGHU SULRU GHILQLWLRQV 8QGHU WKH 3URSRVHG 5XOH WR ILOH D IULYRORXV DSSOLFDWLRQ
³NQRZLQJO\´UHTXLUHVDFWXDONQRZOHGJHRU³ZLOOIXOEOLQGQHVVWRZDUGLW´81+&5DQWLFLSDWHVWKDWWKH
³ZLOOIXOEOLQGQHVV´HOHPHQWRIWKLVGHILQLWLRQFRXOGEHXQIDLUO\DSSOLHGWRDV\OXPVHHNHUVHVSHFLDOO\
WKRVH SURFHHGLQJ SUR VH ZKR GR QRW QHFHVVDULO\ JUDVS WKH FRPSOH[LWLHV RI WKH DV\OXP DQG
LPPLJUDWLRQV\VWHPLQWKH8QLWHG6WDWHV

,Q DGGLWLRQ 81+&5 LV WURXEOHG WKDW PRUH FODLPV ZLOO EH IRXQG IULYRORXV XQGHU WKH FKDQJHG
GHILQLWLRQ WKDW LQFOXGHV DSSOLFDWLRQV ³FOHDUO\ IRUHFORVHG E\ DSSOLFDEOH ODZ´ ,W LV YHU\ GLIILFXOW WR
DVFHUWDLQ ZKDW LV ³FOHDUO\ IRUHFORVHG E\ DSSOLFDEOH ODZ´ SDUWLFXODUO\ LQ OLJKW RI WKH FRQVWDQW
HYROXWLRQRIDV\OXPODZDQGLWVLQWHUSUHWDWLRQ7KLVLVDVHULRXVXQGHUWDNLQJIRUHYHQVHDVRQHG
ODZ\HUVZKRKDYHDFFHVVWROHJDOWUDLQLQJOHJDOUHVHDUFKWRROVDQGH[SHUWLVHLQWKHDUHD,QGHHG
RIWHQJRYHUQPHQWDQGQRQJRYHUQPHQWODZ\HUV²DQGDSSHOODWHMXGJHVLQWHUSUHWLQJWKH,1$²GR
QRWDJUHHRQZKDWLV³FOHDUO\IRUHFORVHGE\DSSOLFDEOHODZ´$SSOLFDQWVZLOODOPRVWFHUWDLQO\QRWEH
DEOH WR XQGHUVWDQG²SULRU WR DGMXGLFDWLRQ²ZKHWKHU WKHLU FODLP LV IRUHFORVHG E\ DSSOLFDEOH ODZ
DQG DJDLQ LI WKH\ IDLO WR JUDVS WKLV FRQFHSW WKH\ ZLOO EH SHQDOL]HG E\ EHLQJ SURKLELWHG IURP
UHILOLQJ 

6HFRQGWKH3URSRVHG5XOH¶VSURFHGXUDOFKDQJHVZLOOKDYHIXUWKHUDGYHUVHLPSDFWVRQSHUVRQV
VHHNLQJLQWHUQDWLRQDOSURWHFWLRQ,PPLJUDWLRQMXGJHVDUHQRORQJHUREOLJHGWRSURYLGHDSSOLFDQWV
ZLWK QRWLFH DQG RSSRUWXQLW\ WR DFFRXQW IRU LVVXHV RI IULYRORXVQHVV WKLV ZLOO DOVR OLNHO\ UHVXOW LQ
LQFUHDVHGQXPEHUVRIHUURQHRXVILQGLQJVRIIULYRORXVQHVV7KLVFKDQJHZLOOKDYHDQHVSHFLDOO\
DFXWHLPSDFWRQSURVHDQGFKLOGDV\OXPDSSOLFDQWVZKRPD\QRWEHSURILFLHQWLQ(QJOLVKPD\EH
LOOLWHUDWHPD\EHVXEMHFWWRGHWHQWLRQZLWKHYHQPRUHOLPLWHGUHVRXUFHVRUPD\QRWXQGHUVWDQG

 $V\OXP LV D EHQHILW OLVWHG LQ,1$   DQG 0RWLRQV WR 5HRSHQ DQG 5HFRQVLGHU DUH EHQHILWV SURYLGHG LQ ,1$   F    
7KHUHIRUHDVEHQHILWVXQGHUWKH$FWWKH\ZLOOEHXQDYDLODEOHWRDSHUVRQVXEMHFWWRWKHIULYRORXVQHVVEDURI,1$ G  

 7KH YDULRXV IRUPV RI FRPSOHPHQWDU\ SURWHFWLRQ VXFK DV 7 YLVDV YLFWLPV RI WUDIILFNLQJ  8 YLVDV YLFWLPV RI FULPH  7HPSRUDU\
3URWHFWLRQ6WDWXVDQGRWKHUIRUPVRIODZIXOVWDWXVDUHJHQHUDOO\HVWDEOLVKHGE\WKH,1$WKHUHIRUHDVEHQHILWVXQGHUWKH$FWWKH\ZLOO
EHXQDYDLODEOHWRDSHUVRQVXEMHFWWRWKH,1$ G  IULYRORXVQHVVEDU

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS





Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 584 of 965


WKHFRQWRXUVRIIRUH[DPSOHDSSOLFDEOHODZWKDWZLOOLQIOXHQFHZKHWKHUWKHLUDSSOLFDWLRQVZRXOGEH
FRQVLGHUHGIULYRORXV

7KLUG WKH QHZ UXOH GLVDGYDQWDJHV DSSOLFDQWV E\ OLPLWLQJ IRUPV RI SURWHFWLRQ DYDLODEOH WR WKHP
81+&5LVFRQFHUQHGWKDWWKRVHZKRVHFODLPVDUHGLVPLVVHGDVIULYRORXVDUHEDUUHGQRWRQO\IURP
UHILOLQJWKHLUFXUUHQWDV\OXPFODLPEXWDOVRIURPDQ\IXWXUHDV\OXPFODLPV LQFOXGLQJWKRVHRQQHZ
JURXQGV 81+&5QRWHVWKDWZLWKKROGLQJRIUHPRYDOZLOOVWLOOEHDYDLODEOHWRWKHVHLQGLYLGXDOVEXW
UHLWHUDWHV LWV FRQFHUQ WKDW ZLWKKROGLQJ RI UHPRYDO IDOOV VKRUW RI LQWHUQDWLRQDO VWDQGDUGV IRU
SURWHFWLRQ

7KHUXOHDOVROLPLWVLQGLYLGXDOV¶DELOLW\WRKDYHDFFHVVWRFRPSOHPHQWDU\IRUPVRISURWHFWLRQJLYHQ
WKDW DSSOLFDQWV PD\ EH VWURQJO\ LQFHQWLYL]HG WR DYRLG D WKUHDWHQHG IULYRORXVQHVV ILQGLQJ E\
ZLWKGUDZLQJWKHLUDSSOLFDWLRQVIRUDV\OXPDQGDQ\RWKHUIRUPVRIUHOLHIHYHQWKRXJKLQWHUQDWLRQDO
SURWHFWLRQQHHGVPD\H[LVW,QGLYLGXDOVPD\EHHOLJLEOHIRUPXOWLSOHIRUPVRIUHOLHIDQGSURWHFWLRQ
WKDW DUH FRPSOHPHQWDU\ WR DV\OXP ZLWKKROGLQJ RI UHPRYDO DQG SURWHFWLRQ XQGHU &$7 )RU
H[DPSOHYLFWLPVRIFULPHKXPDQWUDIILFNLQJDQGRWKHUYLROHQFHDQGDEXVHVPD\EHHQWLWOHGWR
SURWHFWLRQV DQG UHOLHI VXFK DV 9$:$ 8 YLVDV 7 YLVDV DQG 6,-6 ,QGLYLGXDOV VKRXOG QRW EH
SHQDOL]HGIRUSXUVXLQJWKRVHSRVVLELOLWLHVZKHQUHOHYDQWWRWKHLUVLWXDWLRQHVSHFLDOO\LQOLJKWRIWKH
FKDOOHQJHVWKDWPDQ\PD\IDFHREWDLQLQJDV\OXPGXHWRWKHQDUURZLQJRIWKHUHIXJHHGHILQLWLRQLQ
WKH3URSRVHG5XOH

)LQDOO\81+&5LVFRQFHUQHGWKDWWKHSURYLVLRQRQZLWKGUDZLQJIULYRORXVDSSOLFDWLRQVPD\SXVK
LQGLYLGXDOV VHHNLQJ LQWHUQDWLRQDO SURWHFWLRQ WR DEDQGRQ WKHLU FODLPV LQ RUGHU WR DYRLG WKH VWULFW
SHQDOWLHV WKDW ZRXOG FRUUHVSRQG WR WKRVH DSSOLFDWLRQV MXGJHG IULYRORXV ,QGLYLGXDOV PD\ EH
LQWLPLGDWHGZKHQWKH\UHFHLYHDZDUQLQJWKDWWKHLUDSSOLFDWLRQPD\EHIRXQGWREHIULYRORXVDQG
LQFOLQHGWRWDNHDFWLRQWRDYRLGWKHFRQVHTXHQFHVRIDIULYRORXVQHVVILQGLQJHYHQLIRQHZRXOGQRW
EH ZDUUDQWHG XQGHU WKH FLUFXPVWDQFHV $V GLVFXVVHG DERYH D IULYRORXVQHVV ILQGLQJ WULJJHUV
SHUPDQHQWLQHOLJLELOLW\IRUEHQHILWVXQGHULPPLJUDWLRQODZLQFOXGLQJIXWXUHDSSOLFDWLRQVIRUDV\OXP
ZLWKWKHH[FHSWLRQRIZLWKKROGLQJRIUHPRYDODQGSURWHFWLRQXQGHU&$7WKHUHIRUHWKHLQFHQWLYHWR
DYRLGVXFKFRQVHTXHQFHVZLOOOLNHO\EHKLJK3URVHDQGFKLOGDSSOLFDQWVPD\EHGLVSURSRUWLRQDWHO\
LPSDFWHGLQWKLVUHJDUG

LLL 
,QWHUQDWLRQDOVWDQGDUGV
,QWHUQDWLRQDOODZXWLOL]HVDVWDQGDUGRI³FOHDUO\DEXVLYH´RU³PDQLIHVWO\XQIRXQGHG´ZKHQLWFRPHV
WRVFUHHQLQJRXWDSSOLFDWLRQVWKDWGRQRWPHULWIXOODGMXGLFDWLRQ±WKHVHFRQFHSWVZHUHLQWURGXFHG
E\WKH ([HFXWLYH &RPPLWWHH LQ  81+&5 LVFRQFHUQHG WKDWWKH 3URSRVHG 5XOH GHYLDWHV
VLJQLILFDQWO\IURPWKLVVWDQGDUG81+&5QRWHVWKDWWKHFRQFHSWRI³IULYRORXVQHVV´LQ86ODZZDV


81+&5UHFRJQL]HVWKDWDQDSSOLFDQWZKRSUHYLRXVO\ILOHGD³IULYRORXV´DSSOLFDWLRQFRXOGVWLOODSSO\IRUZLWKKROGLQJRIUHPRYDORU&$7
SURWHFWLRQ+RZHYHU81+&5QRWHVWKDWWKHVHDUHQRWVXIILFLHQWIRUPVRISURWHFWLRQWRIXOILOOWKH86¶VREOLJDWLRQVXQGHUWKH
&RQYHQWLRQDQG3URWRFRO6HH5HIXJHH&RQYHQWLRQDUW DUWLFXODWLQJFULWHULDIRUWKRVHWREHUHFRJQL]HGXQGHUWKH&RQYHQWLRQ
DQG 3URWRFRO DQG JXDUDQWHHG WKH ULJKWV WKHUHLQ  FI LG DUW  SURYLGLQJ SURWHFWLRQ IURP QRQUHIRXOHPHQW RQO\ DV RSSRVHG WR
JXDUDQWHHLQJWKHULJKWVLQRWKHUDUWLFOHVRIWKH&RQYHQWLRQ 7REHLQFRPSOLDQFHZLWKWKH&RQYHQWLRQ3URWRFROWKHVWDWH
PXVWXVHDQDGMXGLFDWRU\VWDQGDUGLQOLQHZLWK$UWLFOHQRW$UWLFOH

6HH&KDSWHURIWKHVHFRPPHQWV DGGUHVVLQJWKHDYDLODELOLW\DQGSURYLVLRQRIFRPSOHPHQWDU\SURWHFWLRQWRSHUVRQVRI81+&5¶V
FRQFHUQ 3URYLGLQJ,QWHUQDWLRQDO3URWHFWLRQ,QFOXGLQJ7KURXJK&RPSOHPHQWDU\)RUPVRI3URWHFWLRQ VWDWLQJWKDW³FRPSOHPHQWDU\
SURWHFWLRQVKRXOGEHJUDQWHGWRSHUVRQVLQQHHGRILQWHUQDWLRQDOSURWHFWLRQZKRIDOORXWVLGHWKHVFRSHRIWKH&RQYHQWLRQ´ 
&RPSOHPHQWDU\)RUPVRI3URWHFWLRQ $SU KWWSVZZZUHIZRUOGRUJGRFLGEDKWPO ³>6WDWHV@VKRXOGLPSOHPHQW
FRPSOHPHQWDU\SURWHFWLRQLQVXFKDZD\DVWRHQVXUHWKHKLJKHVWGHJUHHRIVWDELOLW\DQGFHUWDLQW\SRVVLEOHLQWKHFLUFXPVWDQFHV
´ 

81+&5+DQGERRN

([&RP  7KHVHVWDQGDUGVDUHLQXVHLQPDQ\MXULVGLFWLRQV
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DOUHDG\QRWLQOLQHZLWKWKHLQWHUQDWLRQDOIUDPHZRUN,WLVZRUU\LQJWKHQWRVHHWKHFRQFHSWIXUWKHU
H[SDQGHGZLWKYHU\OLPLWHGVDIHJXDUGVDQG81+&5LVFRQFHUQHGWKDWPDQ\PRUHSHRSOHZLOOEH
HUURQHRXVO\EORFNHGIURPIXOOFRQVLGHUDWLRQRIWKHLUFODLPV

7KH([HFXWLYH&RPPLWWHHRI81+&5GXULQJLWVWK6HVVLRQUHFRJQL]HGWKDWLWPD\EHXVHIXO
WRGHULYHFRQVHQVXVDPRQJ6WDWHVRQKRZWRDGGUHVVDSSOLFDWLRQVWKDWDUHFRQVLGHUHG³FOHDUO\
DEXVLYH´RU³PDQLIHVWO\XQIRXQGHG´7KHVHFRQFHSWVDUHVRPHZKDWGLVWLQFWIURPWKH³IULYRORXV´
VWDQGDUGDUWLFXODWHGLQ86ODZKDYLQJEHHQJHQHUDOO\XQGHUVWRRGWRHQFRPSDVVFODLPVWKDWDUH
³FOHDUO\ IUDXGXOHQW´ RU ³QRW UHODWHG WR WKH FULWHULD IRU JUDQWLQJ UHIXJHH VWDWXV XQGHU WKH 
&RQYHQWLRQQRUWRDQ\RWKHUFULWHULDMXVWLI\LQJWKHJUDQWLQJRIDV\OXP´,WKDVEHHQFODULILHGWKDW
WKHVHWHUPVJHQHUDOO\DSSO\WRFDVHVLQYROYLQJLQGLYLGXDOVZKRFOHDUO\GRQRWQHHGLQWHUQDWLRQDO
SURWHFWLRQ DQG WKH VWDQGDUG IRU HYDOXDWLQJ ZKHWKHU D FODLP LV FOHDUO\ DEXVLYH RU PDQLIHVWO\
XQIRXQGHGVKRXOGQRWEHWRREURDG0RUHRYHU81+&5KDVH[SODLQHGWKDWIDOVHVWDWHPHQWVRU
PRUH EURDGO\ IDOVH RU IDOVLILHG µHYLGHQFH¶ GR QRW LQ DQG RI WKHPVHOYHV PDNH D FODLP FOHDUO\
IUDXGXOHQWRUPDQLIHVWO\XQIRXQGHGWKRXJKWKDWLVZKDWWKH3URSRVHG5XOHFRQWHPSODWHV

:LWK WKHVH VXEVWDQWLYH GHILQLWLRQV LQ PLQG 81+&5 XUJHV WKDW SURFHGXUHV IRU PDQLIHVWO\
XQIRXQGHGRUFOHDUO\DEXVLYHDSSOLFDWLRQVLQFOXGHDWPLQLPXPFHUWDLQSURFHGXUDOVDIHJXDUGV
:KLOHWKH([HFXWLYH&RPPLWWHHKDVUHFRJQL]HG³WKDWQDWLRQDOSURFHGXUHVIRUWKHGHWHUPLQDWLRQRI
UHIXJHHVWDWXVPD\XVHIXOO\LQFOXGHVSHFLDOSURYLVLRQIRUGHDOLQJLQDQH[SHGLWLRXVPDQQHUZLWK
DSSOLFDWLRQV ZKLFK DUH FRQVLGHUHG WR EH VR REYLRXVO\ ZLWKRXW IRXQGDWLRQ DV QRW WR PHULW IXOO
H[DPLQDWLRQ DW HYHU\ OHYHO RI WKH SURFHGXUH´ LW KDV DOVR DUWLFXODWHG SDUWLFXODU VDIHJXDUGV WKDW
VKRXOGEHLPSOHPHQWHGZKHQDVVHVVLQJZKHWKHUDQDSSOLFDWLRQIRUUHIXJHHVWDWXVLVPDQLIHVWO\
XQIRXQGHG RU FOHDUO\ DEXVLYH EHFDXVH RI ³WKH JUDYH FRQVHTXHQFHV RI DQ HUURQHRXV
GHWHUPLQDWLRQ´7KHVDIHJXDUGVLQFOXGH

L ³DFRPSOHWHSHUVRQDOLQWHUYLHZE\DIXOO\TXDOLILHGRIILFLDODQGZKHQHYHUSRVVLEOHE\
DQRIILFLDORIWKHDXWKRULW\WRGHWHUPLQHUHIXJHHVWDWXV´

LL  WKDW ³WKH PDQLIHVWO\ XQIRXQGHG RU DEXVLYH FKDUDFWHU RI DQ DSSOLFDWLRQ VKRXOG EH
HVWDEOLVKHGE\WKHDXWKRULW\QRUPDOO\FRPSHWHQWWRGHWHUPLQHUHIXJHHVWDWXV´DQG


7KH([HFXWLYH&RPPLWWHHRIWKH81+&53URJUDPPHLVDJURXSRIFRXQWULHVWKDWDGYLVHV81+&5LQWKHH[HUFLVHRILWVSURWHFWLRQ
PDQGDWH7KH([HFXWLYH&RPPLWWHHDPRQJRWKHUWKLQJVLVVXHV([HFXWLYH&RPPLWWHH&RQFOXVLRQVZKLFKDUHDUULYHGDWE\FRQVHQVXV
DPRQJWKH0HPEHU6WDWHVLQFOXGLQJWKH8QLWHG6WDWHVDQGZKLFKVHUYHXQGHULQWHUQDWLRQDOODZDVHYLGHQFHRIHYROYLQJ6WDWH
SUDFWLFHZLWKUHVSHFWWRUHIXJHHSURWHFWLRQ([&RP&RQFOXVLRQ1RUHIHUVWRPDQLIHVWO\XQIRXQGHGDQGRUFOHDUO\DEXVLYHDV\OXP
FODLPV6HH³([HFXWLYH&RPPLWWHH´DWKWWSVZZZXQKFURUJH[HFXWLYHFRPPLWWHHKWPO ODVWDFFHVVHG-XO 

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG 7UDFN$V\OXP3URFHVVHV81+&5'LVFXVVLRQ3DSHU
)DLUDQG)DVW±$FFHOHUDWHGDQG6LPSOLILHG3URFHGXUHVLQWKH(XURSHDQ8QLRQDW

([&RP  

6HH([&RP   UHFRPPHQGLQJWKDWWKH³PDQLIHVWO\XQIRXQGHGRUDEXVLYHFKDUDFWHURIWKHDSSOLFDWLRQ´EHHVWDEOLVKHGE\D
FRPSHWHQWDXWKRULW\ DQG81+&57KH3RLQW3ODQLQ$FWLRQ8SGDWH&KDSWHU'LIIHUHQWLDWHG3URFHVVHVDQG3URFHGXUHV
 'HF KWWSVZZZUHIZRUOGRUJGRFLGFKWPO VWDWLQJWKDWDFFHOHUDWHGSURFHGXUHVFDQEHXVHGZKHQWKHUHDUHD
ODUJHQXPEHURIFODLPDQWV³ZKRPDQLIHVWO\KDYHQRLQWHUQDWLRQDOSURWHFWLRQQHHGV´ 

6HH([&RP  G VWDWLQJWKDW³FOHDUO\DEXVLYH´RU³PDQLIHVWO\XQIRXQGHG´FODLPV³DUHWREHGHILQHGDVWKRVHZKLFKDUHFOHDUO\
IUDXGXOHQWRUQRWUHODWHGWRWKHFULWHULDIRUWKHJUDQWLQJRIUHIXJHHVWDWXV´LQWKH5HIXJHH&RQYHQWLRQ 6HHDOVR81+&5$*XLGHWR
,QWHUQDWLRQDO 5HIXJHH 3URWHFWLRQ DQG %XLOGLQJ 6WDWH $V\OXP 6\VWHPV  +DQGERRN IRU 3DUOLDPHQWDULDQV 1R   
KWWSVZZZUHIZRUOGRUJGRFLGDGKWPO RXWOLQLQJVLWXDWLRQVLQZKLFKDFFHOHUDWHGSURFHGXUHVDUHQRWDSSURSULDWH 

81+&581+&5&RPPHQWVRQWKH(XURSHDQ&RPPLVVLRQ3URSRVDOIRUDQ$V\OXP3URFHGXUHV5HJXODWLRQV±&RP  DW
 $SU KWWSVZZZUHIZRUOGRUJGRFLGFEDKWPO81+&5$LGH0HPRLUH *ORVVDU\RI&DVH3URFHVVLQJ0RGDOLWLHV
7HUPV DQG &RQFHSWV $SSOLFDEOH WR 5HIXJHH 6WDWXV 'HWHUPLQDWLRQ >56'@ 8QGHU 81+&5¶V 0DQGDWH DW   
KWWSVZZZUHIZRUOGRUJGRFLGDHKWPO

81+&581+&5¶V3RVLWLRQRQ0DQLIHVWO\8QIRXQGHG$SSOLFDWLRQVIRU$V\OXP(XURSHDQ6HULHVS 'HF ([&RP
 

([&RP  
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LLL ³DQXQVXFFHVVIXODSSOLFDQWVKRXOGEHHQDEOHGWRKDYHDQHJDWLYHGHFLVLRQUHYLHZHG
EHIRUHUHMHFWLRQDWWKHIURQWLHURUIRUFLEOHUHPRYDOIURPWKHWHUULWRU\´

,Q VXFK DQ DVVHVVPHQW VKRXOG DQ\ LVVXH DULVH WKDW PD\ ZDUUDQW D IXOO H[DPLQDWLRQ RI WKH
DSSOLFDWLRQWKHSURFHGXUHPXVWDFFRPPRGDWHWKDW

$GGLWLRQDOO\81+&5HPSKDVL]HVWKDWDSSOLFDQWVVKRXOGUHFHLYHWKHEHQHILWRIWKHGRXEWZKHQ
SUHVHQWLQJWKHLUFODLPVQRWZLWKVWDQGLQJWKDWWKH\DUHXQDEOHWRVXEVWDQWLDWHDOOHOHPHQWVRIWKHLU
FDVHLIWKH\DUHJHQHUDOO\FUHGLEOHWKHLUVWDWHPHQWVDUHFRKHUHQWDQGSODXVLEOHDQGWKH\DUHQRW
FRXQWHU WR JHQHUDOO\ NQRZQ IDFWV $SSO\LQJ WKH QRWLRQV RI DEXVLYH IUDXGXOHQW RU PDQLIHVWO\
XQIRXQGHGFODLPVWRDV\OXPVHHNHUVFDQEHSUREOHPDWLFEHFDXVH³QRWDOODV\OXPVHHNHUVKDYH
WKH FDSDFLW\ ZLWKRXW DVVLVWDQFH WR DUWLFXODWH FOHDUO\ DQG FRPSUHKHQVLYHO\ ZK\ WKH\ OHIW DQG
FHUWDLQO\QRWZKHUHWKHUHLVDQHOHPHQWRIIHDURUGLVWUXVWLQYROYHGRUZKHUHRWKHUIDFWRUVDUHDW
SOD\´7KHVHHOHPHQWVPD\EHSDUWLFXODUO\SUHVHQWLQFODLPVRISURVHDSSOLFDQWVFKLOGUHQDQG
RWKHU YXOQHUDEOH DV\OXPVHHNHUV DV ZHOO DV LQ FODLPV ILOHG E\ LQGLYLGXDOV ZKR KDYH FRQVXOWHG
FHUWDLQµQRWDULRV¶ZKRPDNHPLVUHSUHVHQWDWLRQVDVWRWKHLUTXDOLILFDWLRQVRURWKHUIDOVHVWDWHPHQWV
WKDWYLFWLPL]HWKHLPPLJUDQWFRPPXQLW\RUWKRVHZKRUHWDLQLQHIIHFWLYHFRXQVHO

81+&5 HPSKDVL]HV WKDW DSSOLFDQWV VKRXOG LQ DQ\ HYHQW QRW EH SHQDOL]HG IRU PHUHO\ ILOLQJ
DSSOLFDWLRQVGHHPHG³IULYRORXV´XQGHUDKHLJKWHQHGVWDQGDUG,QGLYLGXDOVVKRXOGFHUWDLQO\QRWEH
DXWRPDWLFDOO\ SUHFOXGHG IURP ILOLQJ IXWXUH DV\OXP DSSOLFDWLRQV QRU EDUUHG IURP VHHNLQJ
FRPSOHPHQWDU\IRUPVRISURWHFWLRQXQOHVVWKHQHZDV\OXPDSSOLFDWLRQFRQWDLQVQRQHZHOHPHQWV
RWKHUWKDQWKRVHDOUHDG\H[DPLQHGIXOO\LQSUHYLRXVSURFHHGLQJV

,QVXP81+&5LVGHHSO\FRQFHUQHGWKDWWKHH[SDQGHGGHILQLWLRQRI³IULYRORXVQHVV´DUWLFXODWHGLQ
WKHQHZUXOHWDNHV86ODZHYHQIXUWKHUDZD\IURPLQWHUQDWLRQDOVWDQGDUGVWKDQZKDWLVFXUUHQWO\
LQSODFH)XUWKHUWKHSURFHGXUDOUHVWULFWLRQVLPSRVHGE\WKH3URSRVHG5XOHZLOOQHJDWLYHO\DIIHFW
DV\OXPVHHNHUV OHDGLQJ WR D IDU EURDGHU DSSOLFDWLRQ RI WKH FRQFHSW WKDQ ZRXOG EH VHHQ DV
DSSURSULDWHXQGHULQWHUQDWLRQDOODZ

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWDGRSWWKH³PDQLIHVWO\XQIRXQGHGFOHDUO\DEXVLYH´
IUDPHZRUN HQYLVLRQHG XQGHU LQWHUQDWLRQDO ODZ LI LW ZLVKHV WR DGGUHVV ³IULYRORXV´ DSSOLFDWLRQV
5HJDUGOHVVRIWKHGHILQLWLRQXVHGQHFHVVDU\SURFHGXUDOVDIHJXDUGVDVGHWDLOHGDERYHVKRXOG
EHLQFRUSRUDWHGLQWRWKHSURFHVV)LQDOO\81+&5XUJHVWKDWDQ\FXUUHQWRUIXWXUHLPPLJUDWLRQ
SHQDOWLHVIRUILOLQJIULYRORXVDSSOLFDWLRQVQRWEHLPSOHPHQWHG

 3UHWHUPLVVLRQRI/HJDOO\,QVXIILFLHQW$SSOLFDWLRQV
L

7KH3URSRVHG5XOH¶VVXJJHVWHGFKDQJHV

7KH3URSRVHG5XOHFUHDWHVDQHZSURYLVLRQWKDWDOORZVLPPLJUDWLRQMXGJHVWRSUHWHUPLWDQGGHQ\
DSSOLFDWLRQVIRUDV\OXPZLWKKROGLQJRIUHPRYDORUSURWHFWLRQXQGHU&$7ZKHUHWKHDSSOLFDQWKDV


([&RP  
81+&5+DQGERRN

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN$V\OXP3URFHVVHV

6HHHJ$ERXW1RWDULR)UDXG$PHU%DU$VV¶Q -XO 
KWWSVZZZDPHULFDQEDURUJJURXSVSXEOLFBLQWHUHVWLPPLJUDWLRQSURMHFWVBLQLWLDWLYHVILJKWQRWDULRIUDXGDERXWBQRWDULRBIUDXG

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN VWDWLQJWKDWDVLQJOHSURFHGXUHIRUDGMXGLFDWLQJERWK
UHIXJHH SURWHFWLRQ DQG FRPSOHPHQWDU\ IRUPV RI SURWHFWLRQ LV WKH ³FOHDUHVW DQG VZLIWHVW´ PHDQV IRU LGHQWLI\LQJ WKRVH LQ QHHG RU
SURWHFWLRQ VHHDOVRGLVFXVVLRQDWVXSUD6HFWLRQ,,,%LLLS
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QRW HVWDEOLVKHG D SULPD IDFLH FODLP IRU UHOLHI RU SURWHFWLRQ XQGHU DSSOLFDEOH ODZ ZLWKRXW D
KHDULQJ6XFKDSURYLVLRQGRHVQRWH[LVWXQGHUFXUUHQWUHJXODWLRQV0XFKOLNHWKHSURYLVLRQRQ
IULYRORXV FODLPV 81+&5 LV FRQFHUQHG WKDW WKLV QHZ SURYLVLRQ ZRXOG UXQ DIRXO RI GXH SURFHVV
UHTXLUHPHQWV DQG VWDQGDUGV IRU IDLU DQG HIILFLHQW DGMXGLFDWLRQ RI DV\OXP FODLPV LQFOXGLQJ WKH
FRQFHSWVRI³PDQLIHVWO\XQIRXQGHG´RU³FOHDUO\DEXVLYH´GLVFXVVHGDERYH

8QGHUWKH3URSRVHG5XOHWKHLPPLJUDWLRQMXGJH¶VGHFLVLRQWRSUHWHUPLWZRXOGEHEDVHGRQWKH
)RUP,DQGDQ\VXSSRUWLQJHYLGHQFH DQGZRXOGQRWUHTXLUHDQLQWHUYLHZ 7KHUXOHIXUWKHU
SURSRVHV WKDW WKH 'HSDUWPHQW RI +RPHODQG 6HFXULW\ '+6  FDQ PRYH IRU SUHWHUPLVVLRQ RI DQ
DSSOLFDWLRQWKURXJKDQRUDORUZULWWHQPRWLRQ,QFDVHVZKHUH'+6PRYHVIRUSUHWHUPLVVLRQWKH
LPPLJUDWLRQMXGJHPXVWFRQVLGHUDQ\UHVSRQVHIURPWKHQRQFLWL]HQWRWKHPRWLRQEHIRUHPDNLQJ
DGHFLVLRQ,QFDVHVZKHUHWKHLPPLJUDWLRQMXGJHHOHFWVRQKLVRUKHURZQDXWKRULW\WRSUHWHUPLW
WKHLPPLJUDWLRQMXGJHPXVWSURYLGH'+6DQGWKHQRQFLWL]HQZLWKGD\V¶QRWLFHSULRUWRHQWHULQJ
DQ RUGHU DQG PXVW FRQVLGHU DQ\ ILOLQJV UHFHLYHG LQ UHVSRQVH WR WKDW QRWLFH EHIRUH PDNLQJ D
GHFLVLRQ :KHWKHU SUHWHUPLVVLRQ LV LQLWLDWHG E\ '+6 RU DQ LPPLJUDWLRQ MXGJH WKH UHJXODWLRQ
DSSHDUVWROLPLWFKDOOHQJHVE\DSSOLFDQWVWRZULWWHQUHVSRQVHVLQQHLWKHUVLWXDWLRQZRXOGWKH
LPPLJUDWLRQ MXGJH EH UHTXLUHG WR FRQGXFW D KHDULQJ SULRU WR SUHWHUPLWWLQJ DQG GHQ\LQJ DQ
DSSOLFDWLRQ

LL 
,PSDFWRQ$V\OXP6HHNHUVDQG2WKHUVRI&RQFHUQWR81+&5
81+&5LVFRQFHUQHGWKDWWKLVSURYLVLRQZLOOUHVXOWLQWKHVXPPDU\GLVPLVVDORIODUJHQXPEHUVRI
DV\OXPDSSOLFDWLRQVOHDGLQJWRDVLJQLILFDQWQXPEHURIDV\OXPVHHNHUVZKRZLOOQHYHUUHFHLYHD
KHDULQJ WR SUHVHQW WKHLU FODLP )XUWKHU 81+&5 LV FRQFHUQHG E\ WKH VKRUW WLPH SHULRG WKDW
DSSOLFDQWVKDYHWRUHVSRQGLQZULWLQJWRDPRWLRQRUQRWLFHRISUHWHUPLVVLRQ81+&5LVDZDUH
IRUH[DPSOHWKDWLWFDQVRPHWLPHVWDNHQHDUO\WKHHQWLUHUHVSRQVHSHULRGRIWHQGD\VIRUWKHPDLO
IURP '+6 RU WKH LPPLJUDWLRQ FRXUW WR UHDFK GHWDLQHG DV\OXPVHHNHUV $V D UHVXOW HYHQ LI DQ
DSSOLFDQWKDGWKHWHFKQLFDOUHVRXUFHVWRFKDOOHQJHVXFKPRWLRQRUQRWLFHWKHWLPHWRGRVRPD\
KDYHDOUHDG\SDVVHGE\WKHWLPHWKHDSSOLFDQWLVQRWLILHG0RUHRYHU81+&5LVFRQFHUQHGWKDW
WKHQHZUHJXODWLRQGRHVQRWVSHFLI\ZKHWKHURUKRZDQDSSOLFDQWFDQFKDOOHQJHWKHGHQLDORIDQ
DSSOLFDWLRQ WKDW LV SUHWHUPLWWHG )RU LQVWDQFH WKH 3URSRVHG 5XOH GRHV QRW DGGUHVV ZKHWKHU
DV\OXPVHHNHUVFDQDSSHDOWKHGHQLDORIDSUHWHUPLWWHGDSSOLFDWLRQRUUHILOHWKHDSSOLFDWLRQIRUUH
FRQVLGHUDWLRQ8QGHUDOOVFHQDULRVWKHODFNRIGXHSURFHVVSURWHFWLRQVLPSOLFDWHGLQWKHSURSRVHG
SUHWHUPLVVLRQUHJXODWRU\IUDPHZRUNLVFRQFHUQLQJ

3UHWHUPLVVLRQ RI DSSOLFDWLRQV ZKLOH ZRUU\LQJ IRU DOO DV\OXPVHHNHUV ZLOO OLNHO\ KDYH D KHDY\
DGYHUVHLPSDFWRQSURVHDSSOLFDQWVZKRKDYHWRSUHSDUHWKHLUDSSOLFDWLRQVZLWKRXWDVVLVWDQFH


3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
6HHGLVFXVVLRQRQLQWHUQDWLRQDOVWDQGDUGVUHJDUGLQJIULYRORXVDV\OXPDSSOLFDWLRQVVXSUDS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

81+&5¶VFRQFHUQLVEDVHGRQDQXQGHUVWDQGLQJWKDWWKHWLPHWRUHSO\WRDPRWLRQRUQRWLFHRISUHWHUPLVVLRQZRXOGEHJLQWRUXQ
HLWKHUDWWKHWLPHWKDW'+6HIIHFWVVHUYLFHRILWVPRWLRQRUZKHQWKHLPPLJUDWLRQFRXUWPDLOVDQRWLFH8QGHUWKH,PPLJUDWLRQ&RXUW
3UDFWLFH0DQXDODQRQGHWDLQHGLQGLYLGXDOKDVGD\VWRVXEPLWDUHVSRQVHWRDUHVSRQVHWRDZULWWHQPRWLRQILOHGE\WKHRSSRVLQJ
SDUW\DWOHDVWGD\VEHIRUHDKHDULQJ ILOLQJGHDGOLQHVIRUGHWDLQHGLQGLYLGXDOVDUHDVVSHFLILHGE\WKHLPPLJUDWLRQFRXUW ([HFXWLYH
2IILFHIRU,PPLJUDWLRQ5HYLHZ,PPLJUDWLRQ&RXUW3UDFWLFH0DQXDOFK E L  -XO\ ,QDGGLWLRQ81+&5REVHUYHVWKDWWKH
GD\SHULRGDOORZHGWRUHVSRQGWRDQLPPLJUDWLRQMXGJH¶VQRWLFHRISUHWHUPLVVLRQPD\EHJLQWRUXQZKHQQRWLFHLVPDLOHGLIWKHVDPH
JHQHUDOSULQFLSOHVDSSO\DVWRRWKHUDVSHFWVRILPPLJUDWLRQFRXUWSUDFWLFH6HHLGDWFK E  H[SODLQLQJWKDWWRDSSHDODQLPPLJUDWLRQ
MXGJH¶VGHFLVLRQWKH1RWLFHRI$SSHDOPXVWEHUHFHLYHGE\WKH%RDUGRI,PPLJUDWLRQ$SSHDOVQRODWHUWKDQFDOHQGDUGD\VDIWHUWKH
LPPLJUDWLRQMXGJHUHQGHUVDQRUDOGHFLVLRQRUPDLOVDZULWWHQGHFLVLRQ  HPSKDVLVDGGHG 
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PD\QRWVSHDN(QJOLVKPD\QRWEHIDPLOLDUZLWKOHJDOVWDQGDUGVDQGUHTXLUHPHQWVUHODWHGWRWKHVH
IRUPVRISURWHFWLRQDQGRUPD\QRWXQGHUVWDQGKRZWRFKDOOHQJHDPRWLRQIRUSUHWHUPLVVLRQE\D
VHDVRQHG JRYHUQPHQW DWWRUQH\ 6LPLODUO\ PDQ\ SUR VH DSSOLFDQWV ZRXOG EH LOOHTXLSSHG WR
UHVSRQG ZHUH WKH\ WRUHFHLYH QRWLFH WKDWWKH LPPLJUDWLRQMXGJHSODQQHG WR SUHWHUPLW DQG GHQ\
WKHLUDSSOLFDWLRQV$VDUHVXOWWKH3URSRVHG5XOHPD\GLVFULPLQDWHDJDLQVWSURVHDSSOLFDQWVZKR
FDQQRWDUWLFXODWHLQZULWLQJDQLQLWLDOVXPPDU\RIWKHEDVLVRIWKHLUFODLPWKDWDQLPPLJUDWLRQMXGJH
ILQGVVXIILFLHQWSRVVLEO\GXHWRWKHLUWUDXPDKLVWRU\DJH(QJOLVKSURILFLHQF\OHYHORIHGXFDWLRQ
ODFNRIIDPLOLDULW\ZLWK86ODZDQGRURWKHUIDFWRUV

81+&5 IXUWKHU REVHUYHV WKDW DV ZLWK RWKHU SURYLVLRQV RI WKH 3URSRVHG 5XOH WKHUH GRHV QRW
DSSHDUWREHDQH[FHSWLRQWRSUHWHUPLVVLRQIRUFKLOGUHQDQGLWFRQVLGHUVWKDWWKHDSSOLFDWLRQRI
WKLVUXOHWRVXFKDYXOQHUDEOHJURXSZRXOGEHHVSHFLDOO\GDPDJLQJWRDGGUHVVLQJWKHLUSRVVLEOH
LQWHUQDWLRQDOSURWHFWLRQQHHGV

LLL 
,QWHUQDWLRQDO6WDQGDUGV
8QGHU LQWHUQDWLRQDO ODZ 6WDWHV DUH JLYHQ OHHZD\ WR HVWDEOLVK DSSURSULDWH SURFHGXUHV IRU
GHWHUPLQLQJZKRLVRULVQRWHQWLWOHGWRDV\OXP+RZHYHU6WDWHVVKRXOGDOZD\VWDNHQRWHWKDW
DQDV\OXPDSSOLFDQWLV³LQDSDUWLFXODUO\YXOQHUDEOHVLWXDWLRQLQDQDOLHQHQYLURQPHQWDQGPD\
H[SHULHQFH VHULRXV GLIILFXOWLHV WHFKQLFDO DQG SV\FKRORJLFDO LQ VXEPLWWLQJ KLV FDVH WR WKH
DXWKRULWLHVRIDIRUHLJQFRXQWU\RIWHQLQDODQJXDJHQRWKLVRZQ´7KHIUDPHZRUNIRUH[DPLQLQJ
DV\OXP DSSOLFDWLRQV VKRXOG KDYH ³DQ XQGHUVWDQGLQJ RI DQ DSSOLFDQW¶V SDUWLFXODU GLIILFXOWLHV DQG
QHHGV´DQG²GHVSLWHYDULDQFHLQWKDWIUDPHZRUNIURPVWDWHWRVWDWH²VKRXOGLQFOXGHHVVHQWLDO
JXDUDQWHHVDQGEDVLFUHTXLUHPHQWV7KRVHUHTXLUHPHQWVLQFOXGHDPRQJRWKHUV

x 7KHDSSOLFDQWVKRXOGUHFHLYHWKHQHFHVVDU\JXLGDQFHDVWRWKHSURFHGXUHVWREHIROORZHG
x 7KH DSSOLFDQW VKRXOG EH JLYHQ WKH QHFHVVDU\ IDFLOLWLHV LQFOXGLQJ WKH VHUYLFHV RI D
FRPSHWHQWLQWHUSUHWHUIRUVXEPLWWLQJKLVRUKHUFDVHWRWKHDXWKRULWLHV
x ,IQRWUHFRJQL]HGWKHDSSOLFDQWVKRXOGEHJLYHQDUHDVRQDEOHWLPHWRDSSHDOIRUDIRUPDO
UHFRQVLGHUDWLRQRIWKHGHFLVLRQ
81+&5KDVGHHSFRQFHUQVWKDWWKHSURYLVLRQRQSUHWHUPLVVLRQRIDSSOLFDWLRQVLQWKH3URSRVHG
5XOH QRW RQO\ IDLOV WR FRPSRUW ZLWK WKHVH EDVLF UHTXLUHPHQWV EXW DOVR LPSRVHV  KDUVK DQG
GLVSURSRUWLRQDWHSHQDOWLHVLQDFRQWH[WZKHUHDSSOLFDQWVWKHPVHOYHVDUHVLPSO\QRWSURYLGHGZLWK
WKHDVVLVWDQFHRURSSRUWXQLW\WRSUHVHQWWKHLUDV\OXPFDVHVHIIHFWLYHO\,QWHUQDWLRQDOODZVXJJHVWV
WKDW LQ DSSURSULDWH FLUFXPVWDQFHV LQFRPSOHWH DSSOLFDWLRQV PD\ EH FRQVLGHUHG LPSOLFLWO\
ZLWKGUDZQ DQG UHVXOW LQWKH SURYLVLRQDO  GLVFRQWLQXDWLRQ RIWKH DSSOLFDWLRQ ,Q VRPH FDVHV LW
PD\ EH DSSURSULDWH WR FRQVLGHU DQ DSSOLFDWLRQ LPSOLFLWO\ ZLWKGUDZQ IRU H[DPSOH ZKHUH WKH
DSSOLFDQWZLWKRXWJRRGFDXVH³IDLOHGWRUHVSRQGWRUHTXHVWVWRSURYLGHLQIRUPDWLRQHVVHQWLDOWRKLV



81+&5+DQGERRN
81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

6HH81+&581+&53URYLVLRQDO&RPPHQWVRQWKH3URSRVDOIRUD&RXQFLO'LUHFWLYHRQ0LQLPXP6WDQGDUGVRQ3URFHGXUHVLQ
0HPEHU6WDWHVIRU*UDQWLQJDQG:LWKGUDZLQJ5HIXJHH6WDWXV&RXQFLO'RFXPHQW$VLOHRI1RYHPEHU )HE
 DW(XURSHDQ8QLRQ&RXQFLORIWKH(XURSHDQ8QLRQ&RXQFLO'LUHFWLYH(8RIWKH(XURSHDQ3DUOLDPHQWDQGRI
WKH &RXQFLO RI  -XQH  RQ FRPPRQ SURFHGXUHV IRU JUDQWLQJ DQG ZLWKGUDZLQJ LQWHUQDWLRQDO SURWHFWLRQ UHFDVW  2- /
   DUWV    D  $OWHUQDWLYHO\ LQFRPSOHWH DSSOLFDWLRQV FRXOG EH UHMHFWHG LI WKH DXWKRULWLHV GHWHUPLQH WKDW WKH
DSSOLFDWLRQLVXQIRXQGHG6HHLG
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RUKHUDSSOLFDWLRQ´+RZHYHUWKLVFRQFOXVLRQVKRXOGEHGUDZQRQO\ZKHUHWKHDSSOLFDQWKDGWKH
QHFHVVDU\IDFLOLWLHVWRGRVR81+&5KDVUHFRPPHQGWKDWDQ\VXFKZLWKGUDZDOVKRXOGUHVXOWLQ
DGLVFRQWLQXDWLRQRIWKHSURFHHGLQJVDQGQRWLQDUHMHFWLRQRIWKHDSSOLFDWLRQVXFKWKDWUHRSHQLQJ
WKHDSSOLFDWLRQLVSRVVLEOHZLWKRXWDQ\WLPHOLPLWV2WKHUZLVHE\UHMHFWLQJDQDSSOLFDWLRQDQG
QRWDOORZLQJLWWREHUHRSHQHGLQWHUQDWLRQDOSURWHFWLRQQHHGVPD\QRWEHH[DPLQHG

81+&5 REVHUYHV WKDW WKH 86 V\VWHP LV DOUHDG\ DW YDULDQFH ZLWK LQWHUQDWLRQDO VWDQGDUGV
UHJDUGLQJ HVVHQWLDO JXDUDQWHHV DQG EDVLF UHTXLUHPHQWV DV LW GRHV QRW SURYLGH DSSOLFDQWV ZLWK
DFFHVVWRLQWHUSUHWHUVPXFKOHVVDTXDOLILHGOHJDOUHSUHVHQWDWLYHZKRFRXOGH[SODLQWKHODZDQG
DV\OXPSURFHVVWRWKHP:LWKRXWDFFHVVWRLQWHUSUHWHUVRUTXDOLILHGOHJDOUHSUHVHQWDWLYHV81+&5
FRQVLGHUVDQLQWHUYLHZRUKHDULQJRQWKHPHULWVRIWKHFODLPWREHDQHFHVVDU\IDFLOLW\IRUDV\OXP
VHHNHUVWRVXEPLWWKHLUFDVHV81+&5GRHVQRWFRQVLGHUUHMHFWLRQRIDQDSSOLFDWLRQDSSURSULDWH
XQOHVVRQWKHRQHKDQGWKHDSSOLFDQWKDVUHFHLYHGDOOUHOHYDQWLQIRUPDWLRQWRUHVSRQGWRUHTXHVWV
IRULQIRUPDWLRQLQFOXGLQJLQIRUPDWLRQDERXWWKHFRQVHTXHQFHVRIIDLOLQJWRGRVRLQDODQJXDJH
WKDW WKH\ XQGHUVWDQG DQG RQ WKH RWKHU WKH DXWKRULWLHV KDYH IXOO\ DQG IDLUO\ H[DPLQHG WKH
DSSOLFDQW¶VFODLPRQLWVPHULWV:KLOHLWLVDOUHDG\SUREOHPDWLFWKDWDV\OXPVHHNHUVODFNDFFHVV
WR LQWHUSUHWHUV DQG TXDOLILHG UHSUHVHQWDWLYHV WKH 3URSRVHG 5XOH GRHV QRW DGGUHVV ZKHWKHU
DSSOLFDQWVZRXOGEHJLYHQLQIRUPDWLRQDERXWWKHSRVVLEOHSUHWHUPLVVLRQRIWKHLUDSSOLFDWLRQLQD
ODQJXDJH WKH\ FDQ XQGHUVWDQG QRU GRHV LW SURYLGH FOHDU DXWKRULWLHV WR QRQHWKHOHVV UHYLHZ DQ
DSSOLFDWLRQIRUSRVVLEOHLQWHUQDWLRQDOSURWHFWLRQQHHGV)XUWKHUPRUH81+&5LVFRQFHUQHGDERXW
WKHODFNRIDSDWKZD\IRUDSSHDODJDLQVWSUHWHUPLVVLRQGHFLVLRQV

81+&5DOVRQRWHVZLWKFRQFHUQWKDWWKHIDLOXUHWRUHTXLUHDQLQWHUYLHZZLWKDQDV\OXPVHHNHU
EHIRUH SUHWHUPLWWLQJ DQ DV\OXP DSSOLFDWLRQ LV DW YDULDQFH ZLWK LQWHUQDWLRQDO VWDQGDUGV ,W LV
DFNQRZOHGJHG WKDW XQGHU LQWHUQDWLRQDO ODZ WKH UHOHYDQW IDFWV RI DQ LQGLYLGXDO FDVH DUH WR EH
IXUQLVKHGLQWKHILUVWSODFHE\DQLQGLYLGXDOWKHPVHOYHV+RZHYHUDV\OXPDSSOLFDQWVLQPRVW
FDVHV³ZLOOKDYHDUULYHGZLWKWKHEDUHVWQHFHVVLWLHVDQGYHU\IUHTXHQWO\HYHQZLWKRXWSHUVRQDO
GRFXPHQWV´*LYHQWKDWWKHDV\OXPDSSOLFDQW³ZKRFDQSURYLGHHYLGHQFHRIDOOKLVVWDWHPHQWV
ZLOOEHWKHH[FHSWLRQUDWKHUWKDQWKHUXOHWKHGXW\WRDVFHUWDLQDQGHYDOXDWHDOOWKHUHOHYDQW
IDFWVLVVKDUHGEHWZHHQWKHDSSOLFDQWDQGWKHH[DPLQHU´7KHH[DPLQHUVKRXOGZRUNZLWKWKH
DSSOLFDQWWRGUDZRXWWKHIXOOVWRU\QRWLQJWKDW³YHU\IUHTXHQWO\WKHIDFWILQGLQJSURFHVVZLOOQRWEH
FRPSOHWHXQWLODZLGHUDQJHRIFLUFXPVWDQFHVKDVEHHQDVFHUWDLQHG´5HO\LQJPHUHO\RQDIRUP
DQG QRW SURJUHVVLQJ WR DQ LQWHUYLHZ RU PXOWLSOH LQWHUYLHZV  ZLWK WKH DV\OXP DSSOLFDQW ZLOO
³QRUPDOO\ QRW EH VXIILFLHQW WR HQDEOH WKH H[DPLQHU WR UHDFK D GHFLVLRQ´ &RQVHTXHQWO\ WKH
SURYLVLRQ RQ SUHWHUPLVVLRQ²ZKLFK H[DPLQHV WKH DSSOLFDWLRQ RQ SDSHU DQG SUHFOXGHV LQ PDQ\
FDVHVDQLQWHUYLHZ²IDOOVIDUVKRUWRIWKHUHOHYDQWLQWHUQDWLRQDOVWDQGDUGV


6HH(XURSHDQ8QLRQ&RXQFLORIWKH(XURSHDQ8QLRQ&RXQFLO'LUHFWLYH(8RIWKH(XURSHDQ3DUOLDPHQWDQGRIWKH&RXQFLO
RI-XQHRQFRPPRQSURFHGXUHVIRUJUDQWLQJDQGZLWKGUDZLQJLQWHUQDWLRQDOSURWHFWLRQ UHFDVW 2- / 
DUW  

6HH81+&581+&53URYLVLRQDO&RPPHQWVRQWKH3URSRVDOIRUD&RXQFLO'LUHFWLYHRQ0LQLPXP6WDQGDUGVSS

81+&581+&5&RPPHQWVRQWKH(XURSHDQ&RPPLVVLRQ¶V$PHQGHG3URSRVDOIRUD'LUHFWLYHRIWKH(XURSHDQ3DUOLDPHQWDQG
RIWKH&RXQFLORQ&RPPRQ3URFHGXUHVIRU*UDQWLQJDQG:LWKGUDZLQJ,QWHUQDWLRQDO3URWHFWLRQ6WDWXV 5HFDVW &20  )LQDO
 -DQ KWWSVZZZUHIZRUOGRUJGRFLGIKWPO

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN
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81+&5REVHUYHVWKDWWKH3URSRVHG5XOHUHIHUVWRWKHXVHRISUHWHUPLVVLRQZKHUHWKHLQGLYLGXDO
IDLOVWRHVWDEOLVKDSULPDIDFLHFDVH8QGHULQWHUQDWLRQDOVWDQGDUGVWKHSULPDIDFLHDSSURDFK
WRUHIXJHHVWDWXVGHWHUPLQDWLRQVKRXOGRQO\EHXVHGLQDQLQFOXVLYHSURWHFWLRQDU\PDQQHU$Q\
GHFLVLRQWRGHQ\DQDV\OXPDSSOLFDWLRQUHTXLUHVDQLQGLYLGXDODVVHVVPHQWRIWKHFODLPDQGWKDW
DVVHVVPHQW VKRXOG IROORZ WKH EDVLF SURFHGXUDO UHTXLUHPHQWV GHVFULEHG DERYH 'HQ\LQJ
DSSOLFDWLRQVVXPPDULO\WKDWDSSHDULQVXIILFLHQWZLWKRXWSURYLGLQJDSSOLFDQWVZLWKDQRSSRUWXQLW\WR
KDYHDSHUVRQDOLQWHUYLHZRUWKHFKDQFHWRFKDOOHQJHWKHGHFLVLRQFRXOGLPSLQJHRQWKHLUULJKWVWR
EHKHDUGDQGWRDSSHDOZKLFKDVGLVFXVVHGDUHUHJDUGHGDVPLQLPXPSURFHGXUDOJXDUDQWHHV
LQDV\OXPDGMXGLFDWLRQ

81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW VWULNH WKH SURYLVLRQ SHUPLWWLQJ SUHWHUPLVVLRQ RI
DSSOLFDWLRQV IRU DV\OXP ZLWKKROGLQJ RI UHPRYDO DQG SURWHFWLRQ XQGHU &$7 ,QVWHDG DV D
PLQLPXPWKH*RYHUQPHQWVKRXOGLPSOHPHQWDIUDPHZRUNIRUDV\OXPDGMXGLFDWLRQLQNHHSLQJZLWK
LQWHUQDWLRQDOVWDQGDUGVLQZKLFKDQDGMXGLFDWRU ZKHWKHUDW86&,6RULQLPPLJUDWLRQFRXUW FDQ
LQWHUYLHZWKHDV\OXPVHHNHUSUHIHUDEO\LQDQRQDGYHUVDULDOPDQQHUWRDVFHUWDLQWKHIXOOVHWRI
IDFWVUHOHYDQWWRWKHFDVHLQTXHVWLRQ

& 6WDQGDUGVIRU&RQVLGHUDWLRQ'XULQJ5HYLHZRIDQ$SSOLFDWLRQIRU$V\OXPRUIRU
6WDWXWRU\:LWKKROGLQJRI5HPRYDO

 0HPEHUVKLSLQD3DUWLFXODU6RFLDO*URXS
7KH 3URSRVHG 5XOH PDNHV VLJQLILFDQW FKDQJHV WR ³SDUWLFXODU VRFLDO JURXS´ 36*  LQ 86
DGMXGLFDWLRQ7KH3URSRVHG5XOHGRHVVRE\FRGLILFDWLRQRIDKHLJKWHQHGVWDQGDUGWRGHILQHD
OHJDOO\FRJQL]DEOH36*WKHSURKLELWLRQRIµFLUFXODUO\GHILQHG¶36*VDQRQH[KDXVWLYHOLVWRI36*V
WKDWWKHJRYHUQPHQW³LQJHQHUDOZLOOQRWIDYRUDEO\DGMXGLFDWH´DQGDSURFHGXUDOUHTXLUHPHQWWKDW
LQFUHDVHV WKH EXUGHQ RI SURRI RQ DV\OXPVHHNHUV 81+&5 LV FRQFHUQHG WKDW WKLV WDNHV WKH
GHILQLWLRQ RI 36* IXUWKHU DZD\ IURP LQWHUQDWLRQDO VWDQGDUGV ZKLOH DOVR LPSRVLQJ SURFHGXUDO
REVWDFOHVWKDWZLOOEHKDUGIRUPDQ\DV\OXPVHHNHUVWRRYHUFRPH

)LUVW WKH 3URSRVHG 5XOH FRGLILHV FDVH ODZ UHTXLULQJ ³WKDW D SDUWLFXODU VRFLDO JURXS PXVW EH
 FRPSRVHG RI PHPEHUV ZKR VKDUH D FRPPRQ LPPXWDEOH FKDUDFWHULVWLF   GHILQHG ZLWK
SDUWLFXODULW\ DQG   VRFLDOO\ GLVWLQFW LQ WKH VRFLHW\ LQ TXHVWLRQ´ HPSKDVLV DGGHG  7KH
3URSRVHG5XOHJRHVRQWRVD\WKDW³WKHSDUWLFXODUVRFLDOJURXSPXVWKDYHH[LVWHGLQGHSHQGHQWO\



3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
,QLQWHUQDWLRQDOUHIXJHHODZ³>W@KHSULPDIDFLHDSSURDFKFRQVLVWVRIWKHUHFRJQLWLRQRIUHIXJHHVWDWXVRQWKHEDVLVRIUHDGLO\DSSDUHQW
REMHFWLYHFLUFXPVWDQFHVLQWKHFRXQWU\RIRULJLQLQGLFDWLQJWKDWLQGLYLGXDOVIOHHLQJWKHVHFLUFXPVWDQFHVDUHDWULVNRIKDUPZKLFK
EULQJVWKHPZLWKLQWKHDSSOLFDEOHUHIXJHHGHILQLWLRQUDWKHUWKDQWKURXJKDQLQGLYLGXDODVVHVVPHQW´6HH81+&5'LVFXVVLRQ3DSHU
)DLUDQG)DVW±$FFHOHUDWHGDQG6LPSOLILHG3URFHGXUHVLQWKH(XURSHDQ8QLRQDWIQ FLWLQJWR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO
3URWHFWLRQ1R 

6HH81+&5'LVFXVVLRQ3DSHU)DLUDQG)DVW±$FFHOHUDWHGDQG6LPSOLILHG3URFHGXUHVLQWKH(XURSHDQ8QLRQSIQ LQGLFDWLQJ
WKDW³GHFLVLRQVWRUHMHFW>XQGHUDSULPDIDFLHDSSURDFK@UHTXLUHDQLQGLYLGXDODVVHVVPHQW´ 

81+&5$*XLGHWR,QWHUQDWLRQDO5HIXJHH3URWHFWLRQDQG%XLOGLQJ6WDWH$V\OXP6\VWHPVDW81+&5+DQGERRN YL 
VHH DOVR 81+&5 3URFHGXUDO 6WDQGDUGV IRU 56' 8QGHU 81+&5¶V 0DQGDWH  
1RY  
KWWSVZZZUHIZRUOGRUJGRFLGGGGKWPO RXWOLQLQJ WKH ULJKW WR DSSHDO LQFOXGLQJ LQ VLWXDWLRQV ZKHUH WKHUH ZDV D EUHDFK RI
SURFHGXUDOIDLUQHVVWKDWZRXOGKDYHOLPLWHGWKHDSSOLFDQW¶VDELOLW\WRSUHVHQWKLVRUKHUFODLP &RPPLWWHH$JDLQVW7RUWXUH*HQHUDO
&RPPHQW1R  RQWKH,PSOHPHQWDWLRQRI$UWLFOHRIWKH&RQYHQWLRQLQWKH&RQWH[WRI$UWLFOH H VHHDOVR81+&5
*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN$V\OXP3URFHVVHV

:KLOHWKHDQDO\VLVLQWKLVVHFWLRQLVIUDPHGLQUHODWLRQWRLPSDFWRQVWDQGDUGVDSSOLHGLQGRPHVWLFDV\OXPDGMXGLFDWLRQV81+&5
REVHUYHV ZLWKFRQFHUQWKDWPDQ\ RI WKHFKDQJHV DUWLFXODWHG LQ6HFWLRQ & PD\ DOVRLPSDFW 86&,6RYHUVHDV DGMXGLFDWLRQV IRU WKH
SXUSRVHVRIUHIXJHHDGPLVVLRQV

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS HPSKDVLVDGGHG 
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RIWKHDOOHJHGSHUVHFXWRU\DFWVDQGFDQQRWEHGHILQHGH[FOXVLYHO\E\WKHDOOHJHGKDUP´6XFK
DUHTXLUHPHQWWDNHVWZRGLVWLQFWDSSURDFKHVWRIRUPXODWLQJPHPEHUVKLSRID36*UHFRJQL]HGE\
LQWHUQDWLRQDOUHIXJHHODZDQGUHTXLUHVWKDWDQDV\OXPVHHNHUIXOILOOERWKZKHQGHILQLQJKLVRUKHU
36*

6HFRQG WKH 3URSRVHG 5XOH SURKLELWV SXUSRUWHGO\ FLUFXODUO\GHILQHG 36*V QRWLQJ WKDW D 36*
³FDQQRW EH GHILQHG H[FOXVLYHO\ E\ WKH DOOHJHG SHUVHFXWRU\ DFWV RU KDUPV DQG PXVW DOVR KDYH
H[LVWHGLQGHSHQGHQWO\RIWKHDOOHJHGSHUVHFXWRU\DFWVRUKDUPVWKDWIRUPWKHEDVLVRIWKHFODLP´

7KLUGWKH3URSRVHG5XOHQDUURZVWKHVFRSHRISRWHQWLDO36*VE\OD\LQJRXWWKHIROORZLQJQRQ
H[KDXVWLYHOLVWRIQLQHFLUFXPVWDQFHVWKDWZRXOGJHQHUDOO\QRWEHFRQVLGHUHGVXIILFLHQWWRIRUPWKH
EDVLVRID36*FODLP

  SDVWRUSUHVHQWFULPLQDODFWLYLW\RUDVVRFLDWLRQV

  SDVWRUSUHVHQWWHUURULVWDFWLYLW\RUDVVRFLDWLRQ
  SDVWRUSUHVHQWSHUVHFXWRU\DFWLYLW\RUDVVRFLDWLRQ
  SUHVHQFHLQDFRXQWU\ZLWKJHQHUDOL]HGYLROHQFHRUDKLJKFULPHUDWH
  WKH DWWHPSWHG UHFUXLWPHQW RI WKH DSSOLFDQW E\ FULPLQDO WHUURULVW RU SHUVHFXWRU\
JURXSV

  WKH WDUJHWLQJ RI WKH DSSOLFDQW IRU FULPLQDO DFWLYLW\ IRU ILQDQFLDO JDLQ EDVHG RQ
SHUFHSWLRQVRIZHDOWKRUDIIOXHQFH

  LQWHUSHUVRQDO GLVSXWHV RI ZKLFK JRYHUQPHQWDO DXWKRULWLHV ZHUH XQDZDUH RU
XQLQYROYHG

  SULYDWH FULPLQDO DFWV RI ZKLFK JRYHUQPHQWDO DXWKRULWLHV ZHUH XQDZDUH RU
XQLQYROYHG

  VWDWXVDVDQDOLHQUHWXUQLQJIURPWKH8QLWHG6WDWHV

)LQDOO\WKH3URSRVHG5XOHLQWURGXFHVDSURFHGXUDOUHTXLUHPHQWWKDWSODFHVDKLJKHUEXUGHQRQ
WKHDV\OXPVHHNHUDWWKHULVNRIIRUIHLWLQJKHUFODLPLILWLVQRWPHW³:KLOHLQSURFHHGLQJVEHIRUH
DQLPPLJUDWLRQMXGJHWKHDOLHQPXVWILUVWGHILQHWKHSURSRVHGSDUWLFXODUVRFLDOJURXSDVSDUWRI
WKH DV\OXP DSSOLFDWLRQ RU RWKHUZLVH LQ WKH UHFRUG ,I WKH DOLHQ IDLOV WR GR VR ZKLOH EHIRUH DQ
LPPLJUDWLRQMXGJHWKHDOLHQZLOOZDLYHDQ\FODLPEDVHGRQDSDUWLFXODUVRFLDOJURXSIRUPXODWLRQ
WKDWZDVQRWDGYDQFHG´



3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
³7KHSURSRVHGUXOHZRXOGIXUWKHUEXLOGRQWKH%,$¶VVWDQGDUGVDQGSURYLGHFOHDUHUJXLGDQFHWRDGMXGLFDWRUVUHJDUGLQJZKHWKHUDQ
DOOHJHGJURXSH[LVWVDQGLIVRZKHWKHULWLVFRJQL]DEOHDVDSDUWLFXODUVRFLDOJURXS´3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ
)HG5HJDW

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSVHHDOVRLGS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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$VRQHRIWKHILYHHQXPHUDWHGJURXQGVLQWKH&RQYHQWLRQPHPEHUVKLSLQDSDUWLFXODUVRFLDO
JURXS LV LQWHJUDO WR D FRPSOHWH XQGHUVWDQGLQJ RI WKH UHIXJHH GHILQLWLRQ 81+&5 REVHUYHV WKDW
ZKHQWKH8QLWHG6WDWHVLQFRUSRUDWHGWKHLQWHUQDWLRQDOODZGHILQLWLRQRIDµUHIXJHH¶LQWRGRPHVWLF
ODZWKURXJKWKH5HIXJHH$FWLWH[SOLFLWO\LQFOXGHGWKHFRQFHSWRI³SDUWLFXODUVRFLDOJURXS´
7KH3URSRVHG5XOHFRUUHFWO\QRWHVWKDWWKHWHUP³SDUWLFXODUVRFLDOJURXS´LVLWVHOIQRWGHILQHGLQ
WKH&RQYHQWLRQ+RZHYHUWKH81+&5+DQGERRNZKLFKWKH866XSUHPH&RXUWUHJDUGV
DV DXWKRULWDWLYH RQ LQWHUSUHWLQJ WKH  &RQYHQWLRQ DQG  3URWRFRO H[SRXQGV RQ WKLV
JURXQG,QDGGLWLRQ81+&5KDVGHYHORSHGH[WHQVLYHJXLGDQFHRQLWVLQWHUSUHWDWLRQLQDFFRUGDQFH
ZLWKLWVVXSHUYLVRU\UHVSRQVLELOLW\DQGWKURXJK81+&5¶VDGMXGLFDWRU\H[SHULHQFHDQGREVHUYDWLRQ
RI VWDWH SUDFWLFH DV WKLV JURXQG KDV EHHQ LQYRNHG ZLWK LQFUHDVLQJ IUHTXHQF\ LQ UHIXJHH VWDWXV
GHWHUPLQDWLRQV)XQGDPHQWDOWRWKH36*JURXQGLVWKHLQVWUXFWLRQWKDW³WKHWHUPPHPEHUVKLS
RIDSDUWLFXODUVRFLDOJURXSVKRXOGEHUHDGLQDQHYROXWLRQDU\PDQQHURSHQWRWKHGLYHUVHDQG
FKDQJLQJQDWXUHRIJURXSVLQYDULRXVVRFLHWLHVDQGHYROYLQJLQWHUQDWLRQDOKXPDQULJKWVQRUPV´
:KLOHWKH36**XLGHOLQHVPDNHFOHDUWKDW36*LVQRWWRVHUYHDVD³FDWFKDOO´FDWHJRU\LWDOVR
VWDWHVWKDWWKHUHLVQR³FORVHGOLVW´RI36*V

L
5HTXLUHPHQWVIRU/HJDOO\&RJQL]DEOH3DUWLFXODU6RFLDO*URXSV
7KH3URSRVHG5XOHFRGLILHVDQDSSURDFKWRHYDOXDWLQJWKHOHJDOFRJQL]DELOLW\RI³SDUWLFXODUVRFLDO
JURXSV´ WKDW ZRXOG IXUWKHU FHPHQW 86 SUDFWLFH DURXQG WKLV JURXQG RXWVLGH RI LQWHUQDWLRQDO
VWDQGDUGV$OWKRXJK³SDUWLFXODUVRFLDOJURXS´LVRQLWVIDFHDQRSHQHQGHGWHUPLQWHUQDWLRQDO
MXULVSUXGHQFH DQG FRPPHQWDU\ KDYH KHOSHG FODULI\ LWV PHDQLQJ RYHU WLPH %DVHG RQ
LQWHUQDWLRQDO OHJDO QRUPV DQG 6WDWH SUDFWLFH 81+&5¶V 36* *XLGHOLQHV LGHQWLI\ WZR FRPPRQ
DSSURDFKHV WR GHILQLQJ D SDUWLFXODU VRFLDO JURXS DQG DGRSW D VWDQGDUG DOORZLQJ IRU HLWKHU
DSSURDFK

>$@ SDUWLFXODU VRFLDO JURXS LV D JURXS RI SHUVRQV ZKR VKDUH D FRPPRQ
FKDUDFWHULVWLF RWKHU WKDQ WKHLU ULVN RI EHLQJ SHUVHFXWHG >WKH ³SURWHFWHG
FKDUDFWHULVWLFV´ DSSURDFK@ RU ZKR DUH SHUFHLYHG DV D JURXS E\ VRFLHW\ >WKH
³VRFLDO SHUFHSWLRQ´ DSSURDFK@  7KH FKDUDFWHULVWLF ZLOO RIWHQ EH RQH ZKLFK LV
LQQDWHXQFKDQJHDEOHRUZKLFKLVRWKHUZLVHIXQGDPHQWDOWRLGHQWLW\FRQVFLHQFH
RUWKHH[HUFLVHRIRQH¶VKXPDQULJKWV HPSKDVLVDGGHG 



,1$ D   ³7KHWHUPµUHIXJHH¶PHDQV $ DQ\SHUVRQZKRLVRXWVLGHDQ\FRXQWU\RIVXFKSHUVRQ¶VQDWLRQDOLW\DQGLV
XQDEOHRUXQZLOOLQJWRDYDLOKLPVHOIRUKHUVHOIRIWKHSURWHFWLRQRIWKDWFRXQWU\EHFDXVHRISHUVHFXWLRQRQDFFRXQWRIUDFHUHOLJLRQ
QDWLRQDOLW\PHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXSRUSROLWLFDORSLQLRQ´ HPSKDVLVDGGHG 6HHDOVR,16Y&DUGR]D)RQVHFD
86   GLVFXVVLQJWKHOHJLVODWLYHKLVWRU\RIWKH5HIXJHH$FW '(%25$+ $1.(5 7+( /$:2) $6</80,17+(
81,7(' 67$7(6    JLYLQJ D FRPSUHKHQVLYH RYHUYLHZ RI 86 FDVHODZ RQ SDUWLFXODU VRFLDO JURXS DQG SURYLGLQJ
FRPSDULVRQVWR81+&5VWDQGDUGVLQFOXGLQJWKURXJKGLVFXVVLRQRIWKH+DQGERRNDQGWKH36**XLGHOLQHV 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

 ,16 Y &DUGR]D)RQVHFD  86     IROORZLQJ JXLGHOLQHV VHW IRUWK LQ WKH 81+&5 +DQGERRN WR GHWHUPLQH WKH
GHILQLWLRQRID³UHIXJHH´ 

6HHJHQHUDOO\81+&5+DQGERRN81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R0HPEHUVKLSRID3DUWLFXODU6RFLDO*URXS
ZLWKLQ WKH FRQWH[W RI $UWLFOH $   RI WKH  &RQYHQWLRQ DQGRU LWV  3URWRFRO UHODWLQJ WR WKH 6WDWXV RI 5HIXJHHV 81 'RF
+&5*,3 0D\ 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R>KHUHLQDIWHU36**XLGHOLQHV@

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

%ULHIIRU81+&5DV$PLFXV&XULDHDW*UDFHY%DUU1RFY (*6 :/ ''&  -XO 

%ULHIIRU81+&5DV$PLFXV&XULDHDW*UDFHY%DUU1RFY (*6 :/ ''&  -XO 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
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$SDUWLFXODUVRFLDOJURXSPXVWEHLGHQWLILDEOHWKURXJKRQHRIWKHDSSURDFKHVEXWQHHGQRWVDWLVI\
ERWK81+&5REVHUYHVWKDWWKLVHLWKHURUDSSURDFKWRLGHQWLI\LQJDSDUWLFXODUVRFLDOJURXSZDV
ILUVW GHOLQHDWHG LQ 0DWWHU RI $FRVWD ZKLFK JXLGHG 86 SUDFWLFH RQ WKLV HOHPHQW IRU PRUH WKDQ
WZHQW\\HDUV(YHQWXDOO\86FDVHODZHYROYHGWRUHTXLUHWKDWDV\OXPVHHNHUVHVWDEOLVKWKDW
DSDUWLFXODUVRFLDOJURXSEHGHILQHGZLWKSDUWLFXODULW\DQGEHVRFLDOO\GLVWLQFWLQDGGLWLRQWREHLQJ
FRPSULVHG RI PHPEHUV ZKR VKDUH D FRPPRQ LPPXWDEOH FKDUDFWHULVWLF  $V 81+&5 KDV
UHSHDWHGO\ QRWHG LQ DPLFXV EULHIV LPSRVLQJ WKH DGGLWLRQDO KHLJKWHQHG UHTXLUHPHQWV RI
SDUWLFXODULW\DQGVRFLDOGLVWLQFWLRQLVFRQWUDU\WRWKHREMHFWDQGSXUSRVHRIWKH&RQYHQWLRQ
3URWRFRODQG36**XLGHOLQHV

$QDO\VHV XQGHU WKHVH WZR DSSURDFKHV IUHTXHQWO\ FRQYHUJH DV JURXSV ZKRVH PHPEHUV DUH
WDUJHWHGEDVHGRQDFRPPRQLPPXWDEOHRUIXQGDPHQWDOFKDUDFWHULVWLFDUHRIWHQSHUFHLYHGDVD
VRFLDOJURXSLQWKHLUVRFLHWLHV+RZHYHUDWWLPHVWKHDSSURDFKHVPD\UHDFKGLIIHUHQWUHVXOWV)RU
H[DPSOHWKHVRFLDOSHUFHSWLRQVWDQGDUGPLJKWUHFRJQL]HDVVRFLDOJURXSVDVVRFLDWLRQVEDVHGRQ
D FKDUDFWHULVWLF WKDW LV QHLWKHU LPPXWDEOH QRU IXQGDPHQWDO WR KXPDQ GLJQLW\ VXFK DV DQ
RFFXSDWLRQRUVRFLDOFODVV7KHUHIRUHLWLVFULWLFDOWKDWWKHVHDSSURDFKHVEHDSSOLHGGLVWLQFWO\

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWVWULNHWKHFRGLILFDWLRQRIWKHVHUHTXLUHPHQWVDURXQG
GHILQLQJSDUWLFXODUVRFLDOJURXSVIURPWKH3URSRVHG5XOHDQGLQLWVSODFHSURSRVHDGRSWLRQRIWKH
HLWKHURUDSSURDFKWRDQDO\]LQJSDUWLFXODUVRFLDOJURXSVWKDWFRQIRUPVZLWK81+&5JXLGDQFH
6SHFLILFDOO\81+&5VXJJHVWVWKDWWKH*RYHUQPHQWUHFRQFLOHWKHDSSURDFKHVWRPLQLPL]HJDSV
LQSURWHFWLRQDSDUWLFXODUVRFLDOJURXSLVDJURXSRISHUVRQVZKRVKDUHDFRPPRQFKDUDFWHULVWLF
RWKHUWKDQWKHLUULVNRIEHLQJSHUVHFXWHGRUZKRDUHSHUFHLYHGDVDJURXSE\VRFLHW\

LL 
&LUFXODUO\'HILQHG3DUWLFXODU6RFLDO*URXSV
7KH 3URSRVHG 5XOH HQGHDYRUV WR UHVWULFW 36*V E\ UHTXLULQJ WKDW WKH\ ³PXVW KDYH H[LVWHG
LQGHSHQGHQWO\ RI WKH DOOHJHG SHUVHFXWRU\ DFWV´ FLWLQJ WR 0DWWHU RI $% IRU MXVWLILFDWLRQ $V
81+&5KDVHPSKDVL]HGSDUWLFXODUVRFLDOJURXSVPXVWEHHYDOXDWHGRQDFDVHE\FDVHEDVLV
DQGWKLVSURYLVLRQLVDWYDULDQFHZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGVRQ36*VWRWKHH[WHQWWKDWLW
DUWLILFLDOO\IRUHFORVHVDIXOODQDO\VLVRID36*¶VOHJDOFRJQL]DELOLW\

,QWHUQDWLRQDOVWDQGDUGVDVVHUWWKDW³DSDUWLFXODUVRFLDOJURXSFDQQRWEHGHILQHGH[FOXVLYHO\E\WKH
SHUVHFXWLRQ WKDW PHPEHUV RI WKH JURXS VXIIHU RU E\ D FRPPRQ IHDU RI EHLQJ SHUVHFXWHG´
+RZHYHU³SHUVHFXWRU\DFWLRQWRZDUGDJURXSPD\EHDUHOHYDQWIDFWRULQGHWHUPLQLQJWKHYLVLELOLW\



*DQJ*XLGDQFH
, 1'HF %,$ RYHUUXOHGLQSDUWRQRWKHUJURXQGVE\0DWWHURI0RJKDUUDEL, 1'HF %,$ 

 0DWWHU RI 6(* , 1 'HF    %,$   '(%25$+ $1.(5 7+( /$:2) $6</80,1 7+( 81,7(' 67$7(6 
 

6HHHJ%ULHIIRU81+&5DV$PLFXV&XULDHDW*UDFHY%DUU1RFY (*6 :/ ''&  -XO
 

81+&5KDVH[SODLQHGLQGHWDLOKRZ86ODZRQWKHLQWHUSUHWDWLRQRI³SDUWLFXODUVRFLDOJURXS´FRXOGEHDOLJQHGZLWKLQWHUQDWLRQDO
VWDQGDUGVLQVRPHRILWVUHFHQWDPLFXVEULHIV6HHHJ%ULHIIRU81+&5DV$PLFXV&XULDHDW*UDFHY%DUU1RFY
(*6   :/  ''&  -XO    %ULHI IRU 81+&5 DV $PLFXV &XULDH LQ VXSSRUW IRU 3ODLQWLIIV¶ &URVV0RWLRQ IRU
6XPPDU\-XGJPHQWDW*UDFHY%DUU1RFY (*6 :/ ''&  6HS %ULHIIRU81+&5
DV$PLFXV&XULDHLQ6XSSRUWRI3HWLWLRQHUDW2/%'Y%DUU&DVH1R VW&LU  0DU 

 8QGHU WKH ³SURWHFWHGFKDUDFWHULVWLFV´ DSSURDFKWKH FKDUDFWHULVWLFZLOO RIWHQ EH RQH ZKLFK LV LQQDWH XQFKDQJHDEOH RU ZKLFK LV
RWKHUZLVHIXQGDPHQWDOWRLGHQWLW\FRQVFLHQFHRUWKHH[HUFLVHRIRQH¶VKXPDQULJKWV,GDW

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R HPSKDVLVDGGHG 
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RI D JURXS´ 81+&5 JXLGDQFH GUDZLQJ RQ D ZLGHO\ FLWHG GHFLVLRQ IURP $XVWUDOLD H[SODLQV
³>:@KLOHSHUVHFXWRU\FRQGXFWFDQQRWGHILQHWKHVRFLDOJURXSWKHDFWLRQVRIWKHSHUVHFXWRUVPD\
VHUYHWRLGHQWLI\RUHYHQFDXVHWKHFUHDWLRQRIDSDUWLFXODUVRFLDOJURXS´

)RULQVWDQFHSHUVHFXWRU\DFWLRQDJDLQVWYLFWLPVRIWUDIILFNLQJ³PD\EHUHOHYDQWLQKHLJKWHQLQJ
WKHYLVLELOLW\RIWKHJURXSZLWKRXWEHLQJLWVGHILQLQJFKDUDFWHULVWLF´'HSHQGLQJRQWKHFRQWH[WD
VRFLHW\PD\³YLHZSHUVRQVZKRKDYHEHHQWUDIILFNHGDVDFRJQL]DEOHJURXSZLWKLQWKDWVRFLHW\´
,QVRPHFRXQWULHVIRUH[DPSOHDXWKRULWLHVKDYHWDUJHWHGLQGLYLGXDOVZKRIHOOYLFWLPWRWUDIILFNLQJ
WR SHQDOL]H WKHP IRU SURVWLWXWLRQ RU ³PRUDO FULPHV´ 7KH SDVW WUDIILFNLQJ H[SHULHQFH ZRXOG
FRQVWLWXWHRQHRIWKHHOHPHQWVGHILQLQJWKHJURXSLQVXFKFDVHVUDWKHUWKDQWKHIXWXUHSHUVHFXWLRQ
IHDUHGLQWKHIRUPRIUHWUDIILFNLQJRURWKHUKDUPPHDQLQJWKDWWKHJURXSZRXOGWKHUHIRUHQRWEH
GHILQHGVROHO\E\LWVIHDURIIXWXUHSHUVHFXWLRQ

)XUWKHUWKHUHPD\EHJURXSVLQZKLFKWKHSHUVHFXWRU\FRQGXFWLVRQHIDFWRUEXWQRWWKHVROHIDFWRU
LQGHILQLQJWKHYLVLELOLW\RIWKHJURXS,QFDVHVEDVHGRQGRPHVWLFDEXVHIRUH[DPSOHWKHLQDELOLW\
WROHDYHDUHODWLRQVKLSPD\EHFDXVHGE\FXOWXUDORUUHOLJLRXVUHDVRQVUDWKHUWKDQVROHO\E\WKH
WKUHDWRIKDUPIURPDGRPHVWLFSDUWQHU:RPHQLQGRPHVWLFUHODWLRQVKLSVLQ*XDWHPDODDQG(O
6DOYDGRU ³HQGXUH WKH WZLQ SXQLVKPHQWV RI YLROHQFH IURP PDOH SDUWQHUV ZKR IHHO µHQWLWOHG WR
SK\VLFDO DQG HPRWLRQDO SRZHU¶ DQG µZLGHVSUHDG LPSXQLW\ IRU >VXFK@ DFWV RI YLROHQFH¶ E\ WKHLU
FXOWXUHV´ 7KHUHIRUH LW ZRXOG EH LPSURSHU WR FRQFOXGH DV LV GRQH LQ 0DWWHU RI $% DQG
UHIHUHQFHGLQWKH3URSRVHG5XOHWKDWIHDURISHUVHFXWLRQLVWKHVROHUHDVRQWKDWZRPHQDUH
XQDEOHWROHDYHWKHLUUHODWLRQVKLS

81+&5UHFRPPHQGVWKDWWKH3URSRVHG5XOH¶VUHVWULFWLRQVDURXQGSXUSRUWHGO\FLUFXODUSDUWLFXODU
VRFLDOJURXSVQRWEHHQDFWHG6KRXOGWKHVHUHVWULFWLRQVUHPDLQLQVRPHIRUP81+&5XUJHVWKDW
WKHODQJXDJHEHUHYLVHGWRDFNQRZOHGJHWKHIDFWWKDWSHUVHFXWLRQFDQSOD\DUROHLQGHWHUPLQLQJ
WKHYLVLELOLW\RID36*$GGLWLRQDOO\81+&5XUJHVWKDWH[SOLFLWODQJXDJHEHVWUHQJWKHQHGLQWKH
UXOH SUHVHUYLQJ WKH DELOLW\ RI DGMXGLFDWRUV DQG FRXUWV WR FRQWLQXH WR HYDOXDWH 36* FODLPV RQ D
FDVHE\FDVHEDVLVEH\RQGWKH³UDUHFLUFXPVWDQFHV´HQYLVLRQHGLQWKHFXUUHQWODQJXDJHRIWKH
3URSRVHG5XOH

LLL 
3DUWLFXODU6RFLDO*URXSV7KDW:LOO*HQHUDOO\)DLOLQ86$GMXGLFDWRU\)RUD


6XPPDU\&RQFOXVLRQVRIWKH([SHUW5RXQGWDEOHRQ*HQGHU5HODWHG3HUVHFXWLRQ6DQ5HPR0HPEHUVKLSRID3DUWLFXODU6RFLDO
*URXSQR 6HS 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R FLWLQJ0F+XJK-LQ$SSOLFDQW$Y0LQLVWHUIRU,PPLJUDWLRQDQG(WKQLF
$IIDLUV  &/5$/5 

 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 7KH $SSOLFDWLRQ RI $UWLFOH $   I WKH  &RQYHQWLRQ DQGRU  3URWRFRO
5HODWLQJWRWKH6WDWXVRI5HIXJHHVWR9LFWLPVRI7UDIILFNLQJDQG3HUVRQVDW5LVNRI%HLQJ7UDIILFNHG+&5*,3 $SU 
 VHH DOVR 81+&5 81+&5 (OLJLELOLW\ *XLGHOLQHV IRU $VVHVVLQJ WKH ,QWHUQDWLRQDO 3URWHFWLRQ 1HHGV RI $V\OXP6HHNHUV IURP
$IJKDQLVWDQ+&5(*$)* $XJ DW>KHUHLQDIWHU$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHV@ GLVFXVVLQJZK\81+&5
FRQVLGHUVWKDWSHRSOHVXFKDVZRPHQFKLOGUHQRUWKRVHZKRVHVRFLRHFRQRPLFFLUFXPVWDQFHVFUHDWHYXOQHUDELOLWLHVWRWUDIILFNLQJ
PD\EHLQQHHGRILQWHUQDWLRQDOUHIXJHHSURWHFWLRQRQWKHEDVLVRIDZHOOIRXQGHGIHDURISHUVHFXWLRQIRUUHDVRQVRIWKHLUPHPEHUVKLS
LQDSDUWLFXODUVRFLDOJURXSRURWKHU&RQYHQWLRQJURXQGV 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ7UDIILFNLQJ

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ7UDIILFNLQJ

6HH$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVS

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ7UDIILFNLQJ

%ULHIIRU81+&5DV$PLFXV&XULDHDW*UDFHY%DUU1RFY (*6 :/ ''&  -XO 

%ULHIIRU81+&5DV$PLFXV&XULDHDW*UDFHY%DUU1RFY (*6 :/ ''&  -XO  FLWLQJ
81+&5:RPHQRQWKH5XQ)LUVW+DQG$FFRXQWVRI5HIXJHHV)OHHLQJ(O6DOYDGRU*XDWHPDOD+RQGXUDVDQG0H[LFR 2FW
 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS6HHDOVR%ULHIIRU81+&5DV$PLFXV&XULDHS*UDFHY%DUU1R
FY (*6 :/ ''&  -XO 





Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 595 of 965


7KH3URSRVHG5XOHSXWVIRUZDUGDOLVWRI³JHQHUDOO\LQVXIILFLHQW´36*VWKDWZLOOE\WKHPVHOYHV
QRWOHDGWRIDYRUDEOHDGMXGLFDWLRQRIDFODLPIRUSURWHFWLRQ7KLVDSSURDFKPD\OHDGWRGHFLVLRQV
RQSURWHFWLRQFODLPVZKLFKDUHLQFRQVLVWHQWZLWKLQWHUQDWLRQDOVWDQGDUGVZKRVHFRQFHSWRID36*
UHPDLQV RSHQ WR HYROYLQJ QRUPV DQG FLUFXPVWDQFHV 7KHUH LV QR ³FORVHG OLVW´ RI ZKDW PD\
FRQVWLWXWHD36*ZLWKLQWKHPHDQLQJRI$UWLFOH$  RIWKH&RQYHQWLRQ81+&5JXLGDQFH
RQGHILQLQJ36*LQGLFDWHVWKDWWKHFRQFHSWVKRXOGEHUHDGLQDQHYROXWLRQDU\PDQQHU³RSHQWR
WKHGLYHUVHDQGFKDQJLQJQDWXUHRIJURXSVLQYDULRXVVRFLHWLHVDQGHYROYLQJLQWHUQDWLRQDOKXPDQ
ULJKWV QRUPV´ 7KHUHIRUH WKH QHZ UHJXODWLRQ¶V DWWHPSW WR FLUFXPVFULEH WKH UHDOP RI OHJDOO\
FRJQL]DEOH36*VLVDWRGGVZLWKLQWHUQDWLRQDOODZ,QVWHDGWKH86VKRXOGDGRSWVWDQGDUGVWKDW
FDQEHDSSURSULDWHO\UHVSRQVLYHWRFXUUHQWDQGIXWXUHUHIXJHHSURWHFWLRQQHHGVDQGLQWHUQDWLRQDO
KXPDQULJKWV

7KH3URSRVHG5XOHHIIHFWLYHO\QDUURZVWKHUDQJHRISRWHQWLDO36*VDWWKHVDPHWLPHLWKHLJKWHQV
WKH SURFHGXUDO EXUGHQ RQ WKH DV\OXPVHHNHU %\ SURYLGLQJ D QRQH[KDXVWLYH OLVW RI ³JHQHUDOO\
LQVXIILFLHQW´ 36*V WKH 3URSRVHG 5XOH OLPLWV DQ DGMXGLFDWRU¶V DELOLW\ WR HYDOXDWH DQ DV\OXP
VHHNHU¶V36*VRQDFDVHE\FDVHEDVLV&RXSOHGZLWKWKHUXOHRQSUHWHUPLVVLRQWKLVOLVWPD\
XOWLPDWHO\SUHFOXGHPDQ\DV\OXPVHHNHUVIURPKDYLQJWKHLUFDVHKHDUGLQDIXOOKHDULQJDVD36*
EDVHG RQ RQH RI WKH VFHQDULRV RQ WKLV OLVW ZLOO EH VHHQ DV IDLOLQJ WR VWDWH D SULPD IDFLH FDVH
81+&5LVFRQFHUQHGWKDWWKLVSURYLVLRQQRWRQO\IRUHFORVHV36*VWKDWZRXOGOLNHO\EHUHFRJQL]HG
XQGHULQWHUQDWLRQDOVWDQGDUGVEXWDOVRGXHWRWKHLQWHUSOD\EHWZHHQLWDQGWKHSURSRVHGFKDQJHV
WRSUHWHUPLVVLRQZLOOLPSLQJHRQDV\OXPVHHNHUV¶ULJKWWRFRQVLGHUDWLRQRIWKHLUFODLP

:KLOHWKHVHSURSRVHGFKDQJHVZLOOKDYHDQLPSDFWRQPDQ\FODLPDQWVIURPDURXQGWKHZRUOG
WKH\ZLOOKDYHSDUWLFXODULPSDFWRQWKRVHLQQHHGRISURWHFWLRQIURP&HQWUDO$PHULFDDQG0H[LFR
HVSHFLDOO\ ZRPHQ 81+&5¶V H[WHQVLYH DVVHVVPHQWV RI LQWHUQDWLRQDO SURWHFWLRQ QHHGV RI
LQGLYLGXDOV IURP &HQWUDO $PHULFD DQG 0H[LFR KLJKOLJKW WKH QDWXUH RI SHUVHFXWLRQ FRPPRQO\
H[SHULHQFHGE\DV\OXPVHHNHUVIURPWKRVHFRXQWULHVXQGHUVFRULQJWKDWWKHVHFDVHVRIWHQLQYROYH
FODLPV EDVHG RQ PHPEHUVKLS RI D SDUWLFXODU VRFLDO JURXS $V GHWDLOHG LQ UHFHQW 81+&5
JXLGHOLQHV IURP   DQG  OLPLWLQJ WKH VFRSH RI WKLV JURXQG VXFK WKDW VLWXDWLRQV
LQYROYLQJH[WRUWLRQDWWHPSWHGUHFUXLWPHQWJDQJYLROHQFHGRPHVWLFDEXVHDQGRWKHUKDUPVQR
ORQJHUIRUPWKHEDVLVRID36*FODLPZLOOOHDYHODUJHQXPEHUVRILQGLYLGXDOVZKRZRXOGRWKHUZLVH
TXDOLI\IRUDV\OXPXQGHULQWHUQDWLRQDOVWDQGDUGVZLWKRXWDSDWKWRSURWHFWLRQ

:KLOHWKHPHUHQRWLRQRIDOLVWRI³JHQHUDOO\LQVXIILFLHQW´36*VLVSUREOHPDWLFWKHH[FOXVLRQRIWKH
36*VEHORZDUHSDUWLFXODUO\RXWRIVWHSZLWKLQWHUQDWLRQDOVWDQGDUGVDQGWKHUHIRUHPHULWFORVHU
VFUXWLQ\

D 3DVWRUSUHVHQWFULPLQDODFWLYLW\RUDVVRFLDWLRQV
7KH 3URSRVHG 5XOH SURYLGHV WKDW FODLPV EDVHG RQ 36*V GHILQHG E\ SDVW RU SUHVHQW FULPLQDO
DFWLYLW\RUDVVRFLDWLRQVZLOOJHQHUDOO\IDLO7KLVSURYLVLRQLVLQGLUHFWFRQIOLFWZLWKLQWHUQDWLRQDOODZ
DQGJXLGDQFH,Q81+&5¶VYLHZFODLPVFRQFHUQLQJSHUVRQVZLWKSUHVHQWRUSDVWFULPLQDODFWLYLW\


,G
,G

6HHVXSUD6HFWLRQ,,,%S

6HHJHQHUDOO\81+&5(OLJLELOLW\*XLGHOLQHVIRU(O6DOYDGRU*XDWHPDODDQG+RQGXUDV81+&5*XDWHPDOD%DFNJURXQG3DSHU
81+&5*DQJ*XLGDQFH&KLOGUHQRQWKH5XQ:RPHQRQWKH5XQ

6HH81+&5*XLGDQFH1RWHRQ5HIXJHH&ODLPV5HODWLQJWR9LFWLPVRI2UJDQL]HG*DQJV 0DU 
KWWSVZZZUHIZRUOGRUJGRFLGEEIDKWPO>KHUHLQDIWHU*DQJ*XLGDQFH@(OLJLELOLW\*XLGHOLQHVIRU*XDWHPDODSS
(OLJLELOLW\*XLGHOLQHVIRU+RQGXUDVSS
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RUDVVRFLDWLRQVZKHWKHUYROXQWDU\RULQYROXQWDU\UHTXLUHDFDUHIXODVVHVVPHQWDVWRZKHWKHUWKH
DSSOLFDQWLVLQGHHGDPHPEHURIDSDUWLFXODUVRFLDOJURXS9ROXQWDU\PHPEHUVKLSLQRUJDQL]HG
JDQJV QRUPDOO\ GRHV QRW FRQVWLWXWH PHPEHUVKLS RI D 36* ZLWKLQ WKH PHDQLQJ RI WKH 
&RQYHQWLRQEHFDXVHRIWKHFULPLQDOQDWXUHRIVXFKJURXSVLWZRXOGEHLQFRQVLVWHQWZLWKKXPDQ
ULJKWV DQG RWKHU XQGHUO\LQJ KXPDQLWDULDQ SULQFLSOHV RI WKH  &RQYHQWLRQ WR FRQVLGHU VXFK
DIILOLDWLRQDSURWHFWHGFKDUDFWHULVWLF

1HYHUWKHOHVVLQFDVHVLQYROYLQJFODLPVEDVHGRQSDVWRUSUHVHQWFULPLQDODFWLYLW\RUDVVRFLDWLRQV
LWLVLPSRUWDQWWRWDNHLQWRDFFRXQWWKHFLUFXPVWDQFHVXQGHUZKLFKWKHDSSOLFDQWEHFDPHLQYROYHG
LQFULPLQDODFWLYLW\)RULQVWDQFHDSHUVRQZKRKDVEHHQIRUFLEO\UHFUXLWHGLQWRDJDQJZRXOG
SULPDULO\EHFRQVLGHUHGDYLFWLPRIJDQJSUDFWLFHVUDWKHUWKDQDSHUVRQDVVRFLDWHGZLWKFULPH
7KLVDSSOLHVLQSDUWLFXODUWR\RXQJSHRSOHZKRPD\KDYHOHVVFDSDFLW\RUPHDQVWRUHVLVWJDQJ
SUHVVXUHV +RZHYHU HYHQ LI WKH DVVRFLDWLRQ RFFXUUHG YROXQWDULO\ IRUPHU JDQJ PHPEHUV
LQFOXGLQJWKRVHZKRKDYHHQJDJHGLQRUEHHQFRQYLFWHGRIFULPLQDODFWLYLW\PD\FRQVWLWXWHDYDOLG
36*XQGHUFHUWDLQFLUFXPVWDQFHVSURYLGHGWKH\KDYHGHQRXQFHGDIILOLDWLRQDQGFUHGLEO\GHVHUWHG
IURPLW

81+&5 KDV H[SODLQHG WKDW JDQJ µWUDLWRUV¶ DQG IRUPHU PHPEHUV RI JDQJV PD\ EH LQ QHHG RI
LQWHUQDWLRQDOSURWHFWLRQRQDFFRXQWRIPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXSDVZHOODVRWKHU
JURXQGV7KHVDPHJXLGDQFHSURYLGHVWKDWIDPLO\PHPEHUVGHSHQGHQWVDQGRWKHUPHPEHUV
RIKRXVHKROGRIJDQJPHPEHUVRURUJDQL]HGFULPLQDOJURXSPHPEHUVDVZHOODVZRPHQDQGJLUOV
IRUFHGWREHFRPHJDQJ³ZLYHV´RU³JLUOIULHQGV´PD\DOVREHLQQHHGRISURWHFWLRQRQDFFRXQWRI
PHPEHUVKLS LQ D 36* )RU DV\OXPVHHNHUV IOHHLQJ WKHVH W\SHV RI FLUFXPVWDQFHV GHQLDO RI
SURWHFWLRQFDQEHDGHDWKVHQWHQFH

E 3UHVHQFHLQDFRXQWU\ZLWKJHQHUDOL]HGYLROHQFHRUDKLJKFULPHUDWH
7KH 3URSRVHG 5XOH ZRXOG JHQHUDOO\ SURKLELW 36*V GHILQHG E\ SUHVHQFH LQ D FRXQWU\ ZLWK
JHQHUDOL]HGYLROHQFHRUDKLJKFULPHUDWHµ*HQHUDOL]HGYLROHQFH¶GRHVQRWKDYHDVWULFWRUFORVHG
PHDQLQJ QRU LV LW XVHG LQ LQWHUQDWLRQDO KXPDQLWDULDQ ODZ DQG HQFRPSDVVHV VLWXDWLRQV
FKDUDFWHUL]HG E\ YLROHQFH WKDW LV LQGLVFULPLQDWH DQGRU VXIILFLHQWO\ ZLGHVSUHDG WR DIIHFW ODUJH
JURXSV RI SHUVRQV RU HQWLUH SRSXODWLRQV 7KH FRQFHSW LV XQGHUVWRRG WR LQFOXGH YLROHQFH
SHUSHWUDWHGE\ERWKVWDWHDQGQRQVWDWHDFWRUVLQFOXGLQJJDQJV3HRSOHIOHHLQJJDQJYLROHQFH


*DQJ*XLGDQFH
*DQJ*XLGDQFH

*DQJ*XLGDQFH

*DQJ*XLGDQFH

*DQJ*XLGDQFH

*DQJ*XLGDQFH81+&5REVHUYHVWKDWWKHUHLVDGLVWLQFWLRQEHWZHHQLQFOXVLRQDQGH[FOXVLRQDQGDIRUPHUJDQJPHPEHU
FRXOGEHIRXQGWRKDYHDZHOOIRXQGHGIHDUEDVHGRQPHPEHUVKLSLQD36*EXWWKDWSULRUHJUHJLRXVFULPLQDOFRQGXFWFRXOGOHDGWR
H[FOXVLRQ

81+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI$V\OXP6HHNHUVIURP(O6DOYDGRU81'RF
+&5(*6/9 0DU   >KHUHLQDIWHU (O 6DOYDGRU (OLJLELOLW\ *XLGHOLQHV@ 81+&5 (OLJLELOLW\ *XLGHOLQHV IRU $VVHVVLQJ
,QWHUQDWLRQDO 3URWHFWLRQ 1HHGV RI $V\OXP6HHNHUV IURP *XDWHPDOD  81 'RF +&5(**70 -DQ   >KHUHLQDIWHU
*XDWHPDOD(OLJLELOLW\*XLGHOLQHV@81+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI$V\OXP6HHNHUV
IURP+RQGXUDV81'RF+&5(*+1' -XO >KHUHLQDIWHU+RQGXUDV(OLJLELOLW\*XLGHOLQHV@

(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVS*XDWHPDOD(OLJLELOLW\*XLGHOLQHVS+RQGXUDV(OLJLELOLW\*XLGHOLQHVS

6HHHJ.HYLQ6LHII:KHQGHDWKDZDLWVGHSRUWHGDV\OXPVHHNHUV:$6+3267 'HF 

81+&5QRWHVWKDWLQWKHDEVHQFHRIDOHJDOGHILQLWLRQIRU³KLJKFULPHUDWH´DQ\FULPHUDWHFRXOGEHDVVHUWHGWREH³KLJK´LQWKH
FRQWH[WRIDSDUWLFXODUDV\OXPFODLP

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R&ODLPVIRU5HIXJHH6WDWXV5HODWHGWR6LWXDWLRQVRI$UPHG&RQIOLFWDQG
9LROHQFH8QGHU$UWLFOH$  RIWKH&RQYHQWLRQDQGRU3URWRFRO5HODWLQJWRWKH6WDWXVRI5HIXJHHVDQG WKH5HJLRQDO
5HIXJHH'HILQLWLRQVDW81'RF+&5*,3 'HF 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
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RU YLROHQFH E\ RUJDQL]HG FULPLQDO JURXSV PD\ PHHW WKH UHIXJHH GHILQLWLRQ XQGHU WKH 
&RQYHQWLRQ³*DQJYLROHQFHPD\DIIHFWODUJHVHJPHQWVRIVRFLHW\HVSHFLDOO\ZKHUHWKHUXOHRI
ODZ LV ZHDN (YLGHQWO\ KRZHYHU FHUWDLQ LQGLYLGXDOV DUH SDUWLFXODUO\ DW ULVN RI EHLQJ YLFWLPV RI
JDQJV<RXQJSHRSOHLQSDUWLFXODUZKROLYHLQFRPPXQLWLHVZLWKDSHUYDVLYHDQGSRZHUIXOJDQJ
SUHVHQFHEXWZKRVHHNWRUHVLVWJDQJVPD\FRQVWLWXWHDSDUWLFXODUVRFLDOJURXSIRUWKHSXUSRVHV
RIWKH&RQYHQWLRQ´

*DQJVLQ&HQWUDO$PHULFDDUHUHSRUWHGWRH[HUFLVHFRQVLGHUDEOHOHYHOVRIVRFLHWDOFRQWURORYHUWKH
SRSXODWLRQRIWKHLUWHUULWRULHV,QJDQJFRQWUROOHG]RQHVUHVLGHQWVDUHFRPSHOOHGWRVWD\VLOHQW
DQG PD\ IDFH D P\ULDG RI JDQJLPSRVHG UHVWULFWLRQV 0DQ\ JDQJV DOVR UHSRUWHGO\ IRUELG
LQKDELWDQWV IURP VKRZLQJ µGLVUHVSHFW¶ IRU WKH JDQJ ZKLFK LV VXEMHFWLYHO\ HYDOXDWHG E\ JDQJ
PHPEHUVDQGHQFRPSDVVHVDPXOWLWXGHRISHUFHLYHGVOLJKWVDQGRIIHQFHVLQFOXGLQJDUJXLQJZLWK
DJDQJPHPEHURUUHIXVLQJDQH[WRUWLRQGHPDQGUHVLVWLQJDFKLOG¶VUHFUXLWPHQWLQWRWKHJDQJRU
UHMHFWLQJ DPRURXV DWWHQWLRQ IURP D JDQJ PHPEHU $JDLQVW WKLV EDFNJURXQG DQG WDNLQJ LQWR
DFFRXQWWKHOLPLWDWLRQVRQWKHDELOLW\RUZLOOLQJQHVVRI6WDWHDJHQWVWRSURYLGHSURWHFWLRQWRFLYLOLDQV
81+&5FRQVLGHUVWKDWVRPHSHUVRQVSHUFHLYHGE\DJDQJRURWKHURUJDQL]HGFULPLQDOJURXSDV
FRQWUDYHQLQJLWVUXOHVRUUHVLVWLQJLWVDXWKRULW\PD\EHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQRQWKH
JURXQGVRIWKHLUPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS

F 5HFUXLWPHQWE\FULPLQDOWHUURULVWRUSHUVHFXWRU\JURXSV
7KH 3URSRVHG 5XOH JHQHUDOO\ IRUHFORVHV 36*V FRQVLVWLQJ RI LQGLYLGXDOV IRUFLEO\ UHFUXLWHG E\
FULPLQDOWHUURULVWRUSHUVHFXWRU\JURXSV7KLVSURYLVLRQLVDWYDULDQFHZLWKLQWHUQDWLRQDOODZ,Q
81+&5¶VYLHZ³>L@QGLYLGXDOVZKRUHVLVWIRUFHGUHFUXLWPHQWLQWRJDQJVRURSSRVHJDQJSUDFWLFHV
PD\VKDUHLQQDWHRULPPXWDEOHFKDUDFWHULVWLFVVXFKDVWKHLUDJHJHQGHURUVRFLDOVWDWXV<RXQJ
SHRSOHRIDFHUWDLQVRFLDOVWDWXVDUHJHQHUDOO\PRUHVXVFHSWLEOHWRUHFUXLWPHQWDWWHPSWVRURWKHU
YLROHQW DSSURDFKHV E\ JDQJV SUHFLVHO\ EHFDXVH RI WKH FKDUDFWHULVWLFV WKDW VHW WKHP DSDUW LQ
VRFLHW\ VXFK DVWKHLU \RXQJ DJH LPSUHVVLRQDELOLW\ GHSHQGHQF\ SRYHUW\ DQG ODFN RI SDUHQWDO
JXLGDQFH´ 5HVLVWLQJ UHFUXLWPHQW RU RWKHUZLVH RSSRVLQJ JDQJ RU WHUURULVWLF SUDFWLFHV PD\ EH
FRQVLGHUHG D FKDUDFWHULVWLF WKDW LV IXQGDPHQWDO WR ERWK D SHUVRQ¶V FRQVFLHQFH DQG H[HUFLVH RI
KXPDQULJKWV²WKDWLVDWWKHFRUHRIJDQJRUWHUURULVPUHVLVWDQFHLVUHVSHFWIRUWKHUXOHRIODZ

81+&5KDVHPSKDVL]HGWKDWFKLOGUHQDQG\RXWKDUHDWHVSHFLDOO\KLJKULVNRIIRUFHGUHFUXLWPHQW
DQGFOHDUO\VWDWHGWKDWWKH\PD\EHHQWLWOHGWRLQWHUQDWLRQDOSURWHFWLRQRQDFFRXQWRIPHPEHUVKLS
LQ D 36* 81+&5 KDV UHSRUWHG RQ WKH VHULRXV FRQVHTXHQFHV IRU FKLOGUHQ RI UHVLVWLQJ


81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
*DQJ*XLGDQFH

6HH(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVDW*XDWHPDOD(OLJLELOLW\*XLGHOLQHVDW+RQGXUDV(OLJLELOLW\*XLGHOLQHVDW

6HH(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVDW*XDWHPDOD(OLJLELOLW\*XLGHOLQHVDW+RQGXUDV(OLJLELOLW\*XLGHOLQHVDW

6HH(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVDW*XDWHPDOD(OLJLELOLW\*XLGHOLQHVDW+RQGXUDV(OLJLELOLW\*XLGHOLQHVDW

81+&5REVHUYHVWKDWVXFKDVFHQDULRDOVRPD\PHULWFRQVLGHUDWLRQXQGHUWKHSROLWLFDORSLQLRQJURXQG6HH3ROLWLFDO2SLQLRQLQIUD

 *DQJ *XLGDQFH    HODERUDWLQJ RQ UHFUXLWPHQW FODLPV  VHH DOVR 81+&5 $IJKDQLVWDQ (OLJLELOLW\ *XLGHOLQHV S 
H[SODLQLQJKRZDQGZK\PHQDQGFKLOGUHQZKRVXIIHUIRUFHGUHFUXLWPHQWE\SURJRYHUQPHQWIRUFHVRUDQWLJRYHUQPHQWHOHPHQWVPD\
EHLQQHHGRILQWHUQDWLRQDOUHIXJHHSURWHFWLRQRQWKHEDVLVRIDZHOOIRXQGHGIHDURISHUVHFXWLRQIRUUHDVRQVRIWKHLUPHPEHUVKLSLQD
SDUWLFXODUVRFLDOJURXSRURWKHU&RQYHQWLRQJURXQGV 81+&581+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ
1HHGVRI$V\OXP6HHNHUVIURP6RPDOLD+&5(*620 0D\ S GHVFULELQJ\RXQJ6RPDOLPDOHVIRUFLEO\UHFUXLWHG
E\,VODPLVWDUPHGRSSRVLWLRQJURXSVDVDJURXSDWULVNRQWKHEDVLVRIDUWLFOH $ RIWKH&RQYHQWLRQ  81+&581+&5(OLJLELOLW\
*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI$V\OXP6HHNHUVIURP6UL/DQND+&5(*/.$ 'HF 
S H[SODLQLQJWKDWIRUPHUFKLOGVROGLHUVGHSHQGLQJRQWKHGHWDLOVRIWKHLUFODLPVPD\EHLQQHHGRILQWHUQDWLRQDOUHIXJHHSURWHFWLRQ
RQ DFFRXQW RI EHORQJLQJ WR D SDUWLFXODU VRFLDO JURXS RU RWKHU &RQYHQWLRQ JURXQGV WR LQFOXGH FDUHIXO H[DPLQDWLRQ RI H[FOXVLRQ
FRQVLGHUDWLRQVLQDFFRUGDQFHZLWK81+&5JXLGDQFH 

6HH$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVS81+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI
$V\OXP6HHNHUV IURP &RORPELD +&5(*&2/ 6HS   S  >KHUHLQDIWHU &RORPELD (OLJLELOLW\ *XLGHOLQHV@ (O 6DOYDGRU
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UHFUXLWPHQWLQFOXGLQJEHLQJSXQLVKHGRUNLOOHGPDNLQJLWFULWLFDOWRJUDQWWKHPUHIXJHHSURWHFWLRQ
ZKHQWKH\PHHWWKHFULWHULDXQGHU$UWLFOH$  ZKLFKWKH\PD\RQWKHJURXQGRIPHPEHUVKLSLQ
D SDUWLFXODU VRFLDO JURXS ,Q SDUWLFXODU VHSDUDWHG DQG GLVSODFHG FKLOGUHQ DUH HYHQ PRUH
YXOQHUDEOHWRUHFUXLWPHQWE\DUPHGIRUFHVDQGQRQ6WDWHDFWRUVVXFKDVJDQJVJXHULOODIRUFHV
PLOLWLDV DQG WHUURULVW JURXSV 7KXV DV LQWHUQDWLRQDO JXLGDQFH UHFRJQL]HV WKH FRJQL]DELOLW\ RI
36*VLQYROYLQJFKLOGUHQVRVLWXDWHG86ODZVKRXOGXSKROG36*VWKDWDUHEDVHGRQUHFUXLWPHQW
DFWLYLWLHV


G &ULPLQDODFWLYLW\WDUJHWLQJWKHDSSOLFDQWIRUILQDQFLDOJDLQEDVHGRQSHUFHSWLRQVRI
ZHDOWKRUDIIOXHQFH
7KH 3URSRVHG 5XOH JHQHUDOO\ SUHFOXGHV 36*V GHILQHG E\ FLUFXPVWDQFHV UHODWHG WR FULPLQDO
DFWLYLW\ SHUSHWUDWHG DJDLQVW DQ DSSOLFDQW IRU ILQDQFLDO JDLQ EDVHG RQ SHUFHSWLRQV RI ZHDOWK RU
DIIOXHQFH6XFKSURKLELWLRQFRQIOLFWVZLWKLQWHUQDWLRQDOJXLGDQFH81+&5KDVDGGUHVVHGH[WRUWLRQ
E\FULPLQDORUJDQL]DWLRQVVXFKDVGUXJWUDIILFNLQJRSHUDWLRQVDQGRWKHUDUPHGDFWRUV³LQDUHDV
ZKHUH WKH\ KDYH WHUULWRULDO DQG VRFLDO FRQWURO DV D VWUDWHJ\ WR HQVXUH FRQWURO RYHU WKH
SRSXODWLRQ´6LPLODUO\81+&5KDVUHFRJQL]HGWKDWLQWKHFRXUVHRIH[HUFLVLQJH[FOXVLYHFRQWURO
RYHUWKHLUKRPHWHUULWRULHV&HQWUDO$PHULFDQJDQJVWDUJHW³>E@XVLQHVVHV SXEOLF WUDQVSRUWURXWHV
DQGHYHQKRPHVLQRWKHUQHDUE\ DQGRIWHQZHDOWKLHU QHLJKERXUKRRGV´IRUH[WRUWLRQDVWKHLUPDLQ
VRXUFHRIUHYHQXH81+&5KDVREVHUYHGWKDWDQLQGLYLGXDOWDUJHWHGLQWKLVPDQQHUPD\EHLQ
QHHGRILQWHUQDWLRQDOSURWHFWLRQGXHWRWKHLUPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS³EDVHGRQ
WKH DSSOLFDQW¶V RFFXSDWLRQ´ ZKHUH IRU H[DPSOH ³GLVDVVRFLDWLRQ IURP WKH SURIHVVLRQ LV QRW
SRVVLEOHRUZRXOGHQWDLODUHQXQFLDWLRQRIEDVLFKXPDQULJKWV´7KDWWKHSHUVHFXWRUPD\UHDS
ILQDQFLDO JDLQ IURP WKH KDUP LQIOLFWHG GRHV QRW XQGHUFXW WKH DSSOLFDQW¶V FODLP LQFOXGLQJ WKH
FRJQL]DELOLW\RIWKHLUSRVLWHG36*

H ,QWHUSHUVRQDOGLVSXWHVRUSULYDWHFULPLQDOLW\
7KH3URSRVHG5XOHZRXOGDOOEXWIRUHFORVH36*VEDVHGRQ³LQWHUSHUVRQDOGLVSXWHV´RU³SULYDWH
FULPLQDOLW\´7KLVZRXOGDGYHUVHO\LPSDFWDZLGHYDULHW\RIFODLPVDGYDQFHGE\DV\OXPVHHNHUV
ZKR DUULYH IURP D GLYHUVH VHW RI FRXQWULHV DQG FLUFXPVWDQFHV )RU LQVWDQFH 81+&5 KDV
UHFRJQL]HGWKDWLQGLYLGXDOVWDUJHWHGDVSDUWRIWULEDOFRQIOLFWUHVROXWLRQLQFOXGLQJEORRGIHXGVPD\
KDYHLQWHUQDWLRQDOSURWHFWLRQQHHGVEDVHGRQPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS)XUWKHU
(OLJLELOLW\ *XLGHOLQHV S  *XDWHPDOD (OLJLELOLW\ *XLGHOLQHV S  +RQGXUDV (OLJLELOLW\ *XLGHOLQHV S  81+&5 ,QWHUQDWLRQDO
3URWHFWLRQ&RQVLGHUDWLRQVZLWK5HJDUGWR3HRSOH)OHHLQJWKH5HSXEOLFRI,UDT+&53&,54B5HY 0D\ SS
 >KHUHLQDIWHU ,UDT 3URWHFWLRQ &RQVLGHUDWLRQV@ KLJKOLJKWLQJ WKDW FKLOGUHQ ZKR DUH VXUYLYRUV RI RU DW ULVN RI IRUFHG DQG XQGHUDJH
UHFUXLWPHQWPD\EHLQQHHGRILQWHUQDWLRQDOUHIXJHHSURWHFWLRQGHSHQGLQJRQWKHLQGLYLGXDOFLUFXPVWDQFHVRIWKHFDVH 

6HH$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVSS GHVFULELQJIRUFHGUHFUXLWPHQWRIFKLOGUHQDVZHOODVPHQRIILJKWLQJDJHWKHULVNV
DVVRFLDWHGZLWKIRUFHGUHFUXLWPHQWDQGWKHZD\VLQZKLFKLQGLYLGXDOVVRWDUJHWHGPD\EHHQWLWOHGWRUHIXJHHSURWHFWLRQ 

 6HH HJ 86$ IRU 81+&5 81+&5 +HOSV 5HIXJHH &KLOGUHQ DW +LJK 5LVN RI )RUFHG 5HFUXLWPHQW 0DU   
KWWSVZZZXQUHIXJHHVRUJQHZVUHIXJHHFKLOGUHQDWKLJKHVWULVNRIIRUFHGUHFUXLWPHQW VHH DOVR 81+&5 *XLGHOLQHV RQ
,QWHUQDWLRQDO3URWHFWLRQ1R&KLOG$V\OXP&ODLPVXQGHU$UWLFOHV $ DQG ) RIWKH&RQYHQWLRQDQGRU3URWRFROUHODWLQJ
WRWKH6WDWXVRI5HIXJHHV81'RF+&5*,3 'HF 

&RORPELD(OLJLELOLW\*XLGHOLQHVSS

(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVS*XDWHPDOD(OLJLELOLW\*XLGHOLQHVS+RQGXUDV(OLJLELOLW\*XLGHOLQHVS

 &RORPELD (OLJLELOLW\ *XLGHOLQHV S  VHH DOVR (O 6DOYDGRU (OLJLELOLW\ *XLGHOLQHV S  SURYLGLQJ WKDW ³>G@HSHQGLQJ RQ WKH
SDUWLFXODUFLUFXPVWDQFHVRIWKHFDVH81+&5FRQVLGHUVWKDWSHUVRQVLQSURIHVVLRQVRUSRVLWLRQVVXVFHSWLEOHWRH[WRUWLRQLQFOXGLQJEXW
QRWOLPLWHGWRWKRVHLQYROYHGLQLQIRUPDODQGIRUPDOFRPPHUFHDVEXVLQHVVRZQHUVWKHLUHPSOR\HHVDQGZRUNHUVRUDVVWUHHWYHQGRUV
SXEOLFWUDQVSRUWZRUNHUVWD[LDQGPRWRWD[LGULYHUVSXEOLFVHFWRUHPSOR\HHVDQGFHUWDLQUHWXUQHHVIURPDEURDGPD\EHLQQHHGRI
LQWHUQDWLRQDO SURWHFWLRQ´ RQ DFFRXQW RIWKHLU PHPEHUVKLS LQ D36* DPRQJ RWKHU JURXQGV  *XDWHPDOD (OLJLELOLW\*XLGHOLQHV S 
+RQGXUDV(OLJLELOLW\*XLGHOLQHVS

,UDT3URWHFWLRQ&RQVLGHUDWLRQVSSVHHDOVR$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVSS UHFRJQL]LQJWKDWLQGLYLGXDOVZKR
VXIIHU KDUPIXO WUDGLWLRQDO SUDFWLFHV OLNH IRUFHG RU FKLOG PDUULDJH ³KRQRXU NLOOLQJV´ DQG RWKHU IRUPV RI VH[XDO DQG JHQGHUEDVHG
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HYHQWV UHODWHG WR GRPHVWLF DEXVH RU JDQJ YLROHQFH FRXOG DOVR EH FKDUDFWHUL]HG DV LQYROYLQJ
LQWHUSHUVRQDOGLVSXWHVRUSULYDWHFULPLQDOLW\


,QWHUQDWLRQDO OHJDO VWDQGDUGV GR QRWUHTXLUHWKDWWKH SHUVHFXWRU EH D 6WDWH DFWRU 7KH 81+&5
+DQGERRNSURYLGHVWKDWSHUVHFXWLRQZKLOHQRUPDOO\UHODWHGWRDFWLRQE\WKHDXWKRULWLHVRID6WDWH
³PD\DOVRHPDQDWHIURPVHFWLRQVRIWKHSRSXODWLRQWKDWGRQRWUHVSHFWWKHVWDQGDUGVHVWDEOLVKHG
E\ WKH ODZV RI WKH FRXQWU\ FRQFHUQHG´ :KLOH DV\OXP FODLPV LQYROYLQJ QRQ6WDWH DFWRU
SHUVHFXWRUVWHQGWREHUHJDUGHGDVLQYROYLQJDPRUHQXDQFHGDQDO\VLVWKHFRPSOH[LW\RIWKHVH
W\SHV RI FODLPV VKRXOG QRW UHQGHU WKHP DQ\ OHVV UHOHYDQW QRU GHVHUYLQJ RI LQWHUQDWLRQDO
SURWHFWLRQ

I 3HUVRQVUHWXUQLQJIURPWKH8QLWHG6WDWHV

7KH3URSRVHG5XOHZRXOGJHQHUDOO\IRUHFORVH36*VFRQVLVWLQJRILQGLYLGXDOVUHWXUQLQJIURPWKH
8QLWHG 6WDWHV 81+&5 KDV UHFRJQL]HG WKDW SHUVRQV ILWWLQJ WKLV SURILOH PD\ EH LQ QHHG RI
LQWHUQDWLRQDOSURWHFWLRQ)RUH[DPSOHLQVRPHFRXQWULHV³>W@KHUHDUHUHSRUWVRILQGLYLGXDOVZKR
UHWXUQHGIURP:HVWHUQFRXQWULHVKDYLQJEHHQWKUHDWHQHGWRUWXUHGRUNLOOHGRQWKHJURXQGV
WKDWWKH\ZHUHSHUFHLYHGWRKDYHDGRSWHGYDOXHVDVVRFLDWHGZLWKWKHVHFRXQWULHVRUWKH\KDG
EHFRPH µIRUHLJQHUV¶ RU WKDW WKH\ ZHUH VSLHV IRU RU VXSSRUWHG D :HVWHUQ FRXQWU\´ 81+&5
FRQVLGHUV WKDW VXFK LQGLYLGXDOV SRWHQWLDOO\ LQFOXGLQJ GHSRUWHHV IURP WKH 8QLWHG 6WDWHV PD\ LQ
FHUWDLQLQVWDQFHVEHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQRQDQ\QXPEHURIWKH&RQYHQWLRQJURXQGV
LQFOXGLQJPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS,QDGGLWLRQUHWXUQHHVWRVRPHUHJLRQVDUH
UHSRUWHGWREH³HDVLO\LGHQWLILDEOH´E\DFWRUVZKRPD\KDYHSUHYLRXVO\WKUHDWHQHGRUKDUPHGWKHP
RUPD\EHWDUJHWHGIRUH[WRUWLRQEDVHGRQWKHSHUFHSWLRQRIKDYLQJILQDQFLDOUHVRXUFHV81+&5
JXLGDQFH DOVR H[SODLQV KRZ UHWXUQHHV LQ VXFK FLUFXPVWDQFHV PD\ EH LQ QHHG RI LQWHUQDWLRQDO
SURWHFWLRQGXHWRWKHLUPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWVWULNHWKLVSURYLVLRQHQWLUHO\LQWKHILQDOYHUVLRQRIWKH
5XOH ,Q WKH DOWHUQDWLYH WKH JRYHUQPHQW VKRXOG SURYLGH H[SOLFLW DXWKRULW\ WR DGMXGLFDWRUV WR
HYDOXDWH36*FODLPVRQDFDVHE\FDVHEDVLV,IWKHJRYHUQPHQWZLVKHVWROLVWSDUWLFXODUVRFLDO
JURXSVLQRUGHUWRDLGDGMXGLFDWRUVLQLQGLYLGXDOL]HGDVVHVVPHQWVRIHDFKFODLPLWVKRXOGGRVRLQ
DQLQFOXVLRQDU\PDQQHUUDWKHUWKDQE\PDNLQJDOLVWRIQRQFRJQL]DEOH36*V


LY 

5HTXLULQJ$SSOLFDQWVWR,GHQWLI\7KHLU2ZQ3DUWLFXODU6RFLDO*URXSV

,QDGGLWLRQWRJHQHUDOO\IRUHFORVLQJDYDULHW\RISDUWLFXODUVRFLDOJURXSIRUPXODWLRQVWKH3URSRVHG
5XOH FUHDWHV D QHZ SURFHGXUDO UHTXLUHPHQW IRU DV\OXPVHHNHUV SXUVXLQJ FODLPV EDVHG RQ
PHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS8QGHUWKLVQHZSURYLVLRQDSSOLFDQWVSUHVHQWLQJWKHLU
FODLPVEHIRUHDQLPPLJUDWLRQMXGJHPXVWDUWLFXODWH RUSURYLGHDEDVLVIRU WKHLURZQSDUWLFXODU

YLROHQFH²KDUPV WKDW DUH W\SLFDOO\ SHUSHWUDWHG E\ QRQ6WDWH DFWRUV²PD\ EH HQWLWOHG WR UHIXJHH SURWHFWLRQ RQ WKH JURXQG RI WKHLU
PHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXS %ORRGIHXGVDUHJHQHUDOO\XQGHUVWRRGWRLQYROYH³PHPEHUVRIRQHIDPLO\WKUHDWHQLQJWRNLOO
PHPEHUVRIDQRWKHUIDPLO\LQUHWDOLDWRU\DFWVRIYHQJHDQFHFDUULHGRXWDFFRUGLQJWRDQDQFLHQWFRGHRIKRQRXUDQGEHKDYLRXU´,UDT
3URWHFWLRQ&RQVLGHUDWLRQVDW

 81+&5 +DQGERRN   VHH DOVR 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R    $IJKDQLVWDQ (OLJLELOLW\
*XLGHOLQHVS

%ULHIIRU81+&5DV$PLFXV&XULDHDW*RQ]DOHVY7KRPDV86  

$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVSS

$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVSS

(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVSS

(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
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VRFLDO JURXSV ZLWKRXW DVVLVWDQFH IURP WKH DGMXGLFDWRU $Q\ SDUWLFXODU VRFLDO JURXSV WKDW WKH
DSSOLFDQWGRHVQRWDGYDQFH RUSURYLGHDEDVLVIRU EHIRUHWKHLPPLJUDWLRQMXGJHZLOOEHZDLYHG
LQFOXGLQJRQDSSHDODQGWKRVHSDUWLFXODUVRFLDOJURXSVFRXOGQRWVHUYHDVWKHEDVLVIRUSRWHQWLDO
VXEVHTXHQWPRWLRQVWRUHRSHQRUUHFRQVLGHU

81+&5 LV FRQFHUQHGWKDW WKH 3URSRVHG 5XOH ZLOO SUHYHQW DV\OXPVHHNHUV IURP SXUVXLQJ WKHLU
FODLPVDQGOHDGWRWKHGHQLDORIDSSOLFDWLRQVPDGHE\SHUVRQVVHHNLQJLQWHUQDWLRQDOSURWHFWLRQ
8QGHUWKLV3URSRVHG5XOHWKHPHUHLQDELOLW\RIDQDV\OXPVHHNHUWRDUWLFXODWHDOHJDOO\FRJQL]DEOH
36* HYHQ LI WKH LQGLYLGXDO LV D PHPEHU RI VXFK D 36* DQG KDV D ZHOOIRXQGHG IHDU RI EHLQJ
SHUVHFXWHGRQVXFKDQDFFRXQWZLOOIRUHFORVHSDWKZD\VWRLQWHUQDWLRQDOSURWHFWLRQWRZKLFKKHRU
VKH LV HQWLWOHG $V ZLWK RWKHU SURSRVDOV LQ WKH QHZ UXOH 81+&5 DQWLFLSDWHV WKDW WKLV QHZ
UHTXLUHPHQWZLOODGYHUVHO\DIIHFWODUJHQXPEHUVRIUHIXJHHVHVSHFLDOO\WKRVHDSSHDULQJSURVH
DV ZHOO DV FKLOG DV\OXPDSSOLFDQWV 81+&5 FRQVLGHUV LW XQOLNHO\ WKDW PDQ\ SURVH DQG FKLOG
DSSOLFDQWVDUHLQSRVLWLRQVWRDUWLFXODWHSDUWLFXODUVRFLDOJURXSVPXFKOHVVEHIDPLOLDUZLWKWKLV
OHJDOFRQFHSWDQGLWVLQWULFDWHFRQWRXUV

81+&5LVIXUWKHUFRQFHUQHGWKDWWKHVHSURSRVHGFKDQJHVOLPLWRSSRUWXQLWLHVIRUDV\OXPVHHNHUV
WR UDLVH QHZ SDUWLFXODU VRFLDO JURXSV RQ DSSHDO WKDW WKH\ PD\ QRW KDYH KDG WKH PHDQV RU
RSSRUWXQLW\WRSUHVHQWLQWKHILUVWLQVWDQFHEHIRUHDQLPPLJUDWLRQMXGJH$SSHOODWHUHYLHZVHUYHV
DVDIXQGDPHQWDOVDIHJXDUGLQDFFHVVLQJIDLUDQGWUDQVSDUHQWDV\OXPSURFHGXUHV7KDWDSSHDO
ZKLFKPXVWEHFRQGXFWHGE\DQLQGHSHQGHQWERG\³PXVWH[DPLQHERWKIDFWVDQGODZEDVHGRQ
XSWRGDWHLQIRUPDWLRQ´$VDWWKHILUVWLQVWDQFHWKHDSSHOODWHH[DPLQDWLRQRIWKHFODLPVKRXOG
EHQRQDGYHUVDULDOZLWKWKHDGMXGLFDWRUDQGWKHDSSOLFDQWZRUNLQJWRJHWKHUWRDVFHUWDLQWKHIDFWV
:LWKRXW VXFK D VDIHJXDUG WKH DGMXGLFDWRU\ V\VWHP PD\ IDLO WR LGHQWLI\ WKRVH LQ QHHG RI
LQWHUQDWLRQDOSURWHFWLRQ

5HTXLULQJDSSOLFDQWVWRGHILQHWKHLURZQSDUWLFXODUVRFLDOJURXSVRUSURYLGHDEDVLVIRUGHILQLQJ
SDUWLFXODUVRFLDOJURXSVLVDWYDULDQFHZLWKEDVLFVWDQGDUGVRISURFHGXUDOIDLUQHVVUHTXLUHGXQGHU
LQWHUQDWLRQDOODZ6WDWHGPRVWVLPSO\DV\OXPVHHNHUVDUH³QRWUHTXLUHGWRLGHQWLI\DFFXUDWHO\WKH
UHDVRQZK\KHRUVKHKDVDZHOOIRXQGHGIHDURIEHLQJSHUVHFXWHG´7KH3URSRVHG5XOHVHWV
IRUWK D IUDPHZRUN LQ ZKLFK DSSOLFDQWV ZRXOG QHHG WR XQGHUVWDQG WKH FRPSOH[ FRQFHSW RI D
SDUWLFXODUVRFLDOJURXSDQGGHILQHKRZLWDSSOLHVWRWKHP±DGLIILFXOWWDVNIRUDQ\RQHOHWDORQHDQ
DV\OXPVHHNHUZKRPLJKWODFNXQGHUVWDQGLQJRIWKHOHJDOSURFHVVPLJKWQRWEHIOXHQWLQ(QJOLVK
DQGPLJKWYHU\ZHOOVWLOOEHWUDXPDWL]HGIURPSHUVHFXWLRQDQGIOLJKW7KH3URSRVHG5XOHWKHQZRXOG
SXQLVKWKHPZLWKVHULRXVSURFHGXUDOFRQVHTXHQFHVIRUIDLOXUH7KLVSXWVIRUZDUGDIUDPHZRUN
WKDWPRVWZLOOVLPSO\QRWEHDEOHWRPHHW



3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

6HHHJ81+&5+DQGERRN GLVFXVVLQJWKHUHDVRQVZK\DUHIXJHHPD\QRWEHDEOHWRGHVFULEHHOHPHQWVRIWKHDV\OXP
DQDO\VLVXVLQJOHJDOWHUPLQRORJ\ 81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R*HQGHU5HODWHG3HUVHFXWLRQ SURYLGLQJ
WKDWDGMXGLFDWRUV³VKRXOGDOVREHDZDUHRIDQGUHVSRQVLYHWRDQ\FXOWXUDORUUHOLJLRXVVHQVLWLYLWLHVRUSHUVRQDOIDFWRUVVXFKDVDJHDQG
OHYHORIHGXFDWLRQ 

 7KH SURSRVHG SURFHGXUDO FKDQJHV WR 36* DUH VWULNLQJ LQ OLJKW RI WKH KLJK UDWH RI SUR VH DV\OXP DSSOLFDQWV ,W LV REMHFWLYHO\
XQUHDVRQDEOHWRH[SHFWDSURVHDSSOLFDQWWREHDEOHWRGHILQHD36*ZLWKLQWKHQDUURZIUDPHWKDWWKH3URSRVHG5XOHVWLOODOORZVDQG
QRIRUPRIQRWLFHRIWKHDV\OXPVHHNHU¶VEXUGHQWRGRVRLVVXIILFLHQWWRUHFWLI\VXFKDYLRODWLRQRIGXHSURFHVV(YHQPRUHVWULNLQJLV
WKHVWDUNDEVHQFHRIDQH[FHSWLRQWRWKLVUHTXLUHPHQWIRUFKLOGDV\OXPDSSOLFDQWVPDQ\RIZKRPPXVWDOVRUHSUHVHQWWKHPVHOYHVLQ
LPPLJUDWLRQFRXUWLQWKHDEVHQFHRITXDOLILHGRUDIIRUGDEOHOHJDOUHSUHVHQWDWLRQ6HHGLVFXVVLRQLQIUD6HFWLRQ,9DQG,9S

6HHHJ81+&581+&5SXEOLFVWDWHPHQWLQUHODWLRQWR%UDKLP6DPED'LRXIY0LQLVWUHGX7UDYDLOGHO (PSORLHWGH
O ,PPLJUDWLRQSHQGLQJEHIRUHWKH&RXUWRI-XVWLFHRIWKH(XURSHDQ8QLRQ 0D\ KWWSVZZZUHIZRUOGRUJGRFLGEIIDKWPO

81+&5SXEOLFVWDWHPHQWLQUHODWLRQWR%UDKLP6DPED'LRXIY0LQLVWUHGX7UDYDLO.

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R*HQGHU5HODWHG3HUVHFXWLRQ:LWKLQWKH&RQWH[WRI$UWLFOH$  RIWKH
&RQYHQWLRQDQGRULWV3URWRFRO5HODWLQJWRWKH6WDWXVRI5HIXJHHV81'RF+&5*,3 0D\ 
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,Q RUGHUWR EH FRQVLGHUHG D UHIXJHH D SHUVRQ PXVW VKRZ ZHOOIRXQGHG IHDU RI SHUVHFXWLRQ RQ
DFFRXQW RI RQH RI WKH ILYH HQXPHUDWHG &RQYHQWLRQ JURXQGV LW LV LPPDWHULDO ZKHWKHU WKH
SHUVHFXWLRQDULVHVIURPDQ\VLQJOHRQHRIWKHVHUHDVRQVRUIURPDFRPELQDWLRQRIWZRRUPRUHRI
WKHP81+&5FRQVLGHUVDGMXGLFDWRUVDQGDV\OXPVHHNHUVWRKDYHDVKDUHGGXW\WRSURGXFH
DQGHYDOXDWHIDFWVUHOHYDQWWRUHIXJHHVWDWXVGHWHUPLQDWLRQDQGWKHEXUGHQFDQQRWIDOOWRWKH
FODLPDQWDORQHWRLGHQWLI\WKHJURXQGVRIWKHFODLPRUXQGHUVWDQGZKLFKIDFWVDUHFULWLFDOWRFRQYH\
WRIRUPWKHEDVLVRIDSDUWLFXODUVRFLDOJURXS,QVWHDGLWLVXSWRWKHDGMXGLFDWRULQSDUWLFXODUWR
DVFHUWDLQWKHUHDVRQRUUHDVRQVIRUSHUVHFXWLRQDQGWRGHFLGHZKHWKHUWKHGHILQLWLRQLQWKH
&RQYHQWLRQLVPHWZLWKLQWKLVUHVSHFW

,QGHHGLQVRPHFDVHVDQDGMXGLFDWRUPD\QHHGWRXVH³DOOWKHPHDQVDWKLV>RUKHU@GLVSRVDO´WR
GHYHORSWKHHYLGHQFHPRVWFULWLFDOWRWKLVDVVHVVPHQW,QWHUQDWLRQDOVWDQGDUGVUHFRJQL]HWKH
GLYHUVH VHW RI WHFKQLFDO DQG SV\FKRORJLFDO UHDVRQV WKDW DQ DV\OXPVHHNHU PD\ QRW EH DEOH WR
GHVFULEHWKHKDUPWKH\KDYHVXIIHUHGWKHUHDVRQVZK\DQGRWKHUHOHPHQWVRIWKHDV\OXPDQDO\VLV
XVLQJ OHJDO WHUPLQRORJ\ RU FRQFHSWV )RU LQVWDQFH WUDXPD (QJOLVKSURILFLHQF\ DJH OHYHO RI
HGXFDWLRQUHOLJLRXVRUFXOWXUDOEDFNJURXQGDQGRWKHUIDFWRUVPD\OLPLWDQLQGLYLGXDO¶VDELOLW\WR
DUWLFXODWHWKHLURZQSDUWLFXODUVRFLDOJURXSVDPRQJRWKHUWKLQJV

$GGLWLRQDOO\PDQ\LQGLYLGXDOVDUHQRWDEOHWRVHFXUHOHJDODVVLVWDQFHXQWLODIWHUDQLPPLJUDWLRQ
MXGJH KDV GHFLGHG WKHLU DSSOLFDWLRQV )RU H[DPSOH GHWDLQHG DV\OXPVHHNHUV DUH RIWHQ KHOG LQ
UHPRWHORFDWLRQVZLWKIHZLIDQ\RSSRUWXQLWLHVWRDFFHVVFRXQVHO,QGLYLGXDOVZKRREWDLQOHJDO
DVVLVWDQFH GXULQJ WKH DSSHOODWH VWDJH PD\ EH EHWWHU SRVLWLRQHG WR SUHVHQW OHJDOO\ FRJQL]DEOH
SDUWLFXODU VRFLDO JURXS IRUPXODWLRQV ,Q HIIHFW EHFDXVH DSSOLFDQWV DUH RIWHQ LQ SDUWLFXODUO\
YXOQHUDEOHVLWXDWLRQVWKHLUDSSOLFDWLRQV³VKRXOGWKHUHIRUHEHH[DPLQHGZLWKLQWKHIUDPHZRUNRI
VSHFLDOO\ HVWDEOLVKHG SURFHGXUHV E\ TXDOLILHG SHUVRQQHO KDYLQJ WKH QHFHVVDU\ NQRZOHGJH DQG
H[SHULHQFHDQGDQXQGHUVWDQGLQJRIDQDSSOLFDQW¶VSDUWLFXODUGLIILFXOWLHVDQGQHHGV´

,QWHUQDWLRQDO VWDQGDUGV DGGUHVV WKH QHHG WR SURYLGH FKLOG DV\OXP DSSOLFDQWV ZLWK VSHFLDO
FRQVLGHUDWLRQ DQG LW ZRXOG EH SDUWLFXODUO\ HJUHJLRXV WR UHTXLUH WKLV KLJKO\ YXOQHUDEOH JURXS WR
GHILQH WKHLU RZQ SDUWLFXODU VRFLDO JURXSV 81+&5 KDV SXEOLVKHG H[WHQVLYH JXLGDQFH RQ
DVVHVVLQJWKHLQWHUQDWLRQDOSURWHFWLRQQHHGVRIFKLOGUHQLQZKLFKLWXQGHUVFRUHVWKDWFKLOGUHQPD\
UHTXLUH VSHFLDO DVVLVWDQFH LQ DUWLFXODWLQJ WKHLU FODLPV WR UHIXJHH VWDWXV &KLOGUHQ PD\ KDYH
GLIILFXOW\DUWLFXODWLQJWKHLUFODLPVGXHWRDUDQJHRIUHDVRQVLQFOXGLQJWUDXPDDJHDQGPDWXULW\
OHYHO DOO RI ZKLFK FDQ LQIOXHQFH WKHLU FDSDFLW\ WR HYHQ ³LQWHUSUHW ZKDW WKH\ KDYH ZLWQHVVHG RU
H[SHULHQFHG LQ D PDQQHU WKDW LV HDVLO\ XQGHUVWDQGDEOH WR DQ DGXOW´ 7KHUHIRUH LW LV KLJKO\
LPSUREDEOH WKDW PDQ\ FKLOGUHQ HVSHFLDOO\ WKRVH ZLWKRXW OHJDO UHSUHVHQWDWLRQ FDQ


81+&5+DQGERRN
81+&5+DQGERRN 
&DQDGD $WWRUQH\*HQHUDO Y:DUG>@6&5 &DQ  ³$FODLPDQWLVQRWUHTXLUHGWRLGHQWLI\WKHUHDVRQVIRUWKH
SHUVHFXWLRQ 7KH H[DPLQHU PXVW GHFLGH ZKHWKHU WKH &RQYHQWLRQ GHILQLWLRQ LV PHW XVXDOO\ WKHUH ZLOO EH PRUH WKDQ RQH DSSOLFDEOH
JURXQG´ 

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R*HQGHU5HODWHG3HUVHFXWLRQ

81+&5+DQGERRN

 $V QRWHG DERYH WKH QHZ UHJXODWLRQV GR QRW H[SOLFLWO\ H[HPSWFKLOGUHQ IURP WKLV SURYLVLRQ QRWHWKDW WKH UHJV GR IRU H[DPSOH
H[SOLFLWO\H[HPSWXQDFFRPSDQLHGFKLOGUHQIURPDV\OXPDQGZLWKKROGLQJRQO\SURFHHGLQJVZKLFKPD\VXJJHVWWKDWLIFKLOGUHQZHUH
LQWHQGHGWREHH[HPSWIURPWKLVSURYLVLRQWKHUHJXODWLRQZRXOGVRVWDWH 7KXVLWDSSHDUVOLNHO\WRDSSO\WRWKHP

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

 $SSUR[LPDWHO\ KDOI RI XQDFFRPSDQLHG FKLOGUHQ GR QRW KDYH UHSUHVHQWDWLRQ LQ UHPRYDO SURFHHGLQJV .LGV LQ 1HHG RI 'HIHQVH
,PSURYLQJWKH3URWHFWLRQDQG)DLU7UHDWPHQWRI8QDFFRPSDQLHG&KLOGUHQ 6HS 7KHPDQ\FKLOGUHQZKRODFNDWWRUQH\VZLOO
HVSHFLDOO\VXIIHUDVDUHVXOWRIWKLVSURYLVLRQ
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LQGHSHQGHQWO\LGHQWLI\DQ\RUDOORIWKHUHDVRQVIRUZKLFKWKH\ZHUHWDUJHWHGDQGLGHQWLI\OHJDOO\
FRJQL]DEOHSDUWLFXODUVRFLDOJURXSVWRDGYDQFHWKHLUDV\OXPDSSOLFDWLRQV:KHUHDVWKHEXUGHQRI
SURRILVW\SLFDOO\VKDUHGEHWZHHQDGMXGLFDWRUVDQGDSSOLFDQWVLQDGXOWFODLPVDGMXGLFDWRUVPD\
QHHG³WRDVVXPHDJUHDWHUEXUGHQRISURRILQFKLOGUHQ¶VFODLPVHVSHFLDOO\LIWKHFKLOGFRQFHUQHG
LV XQDFFRPSDQLHG´ ,Q FDVHV ZKHUH D FKLOG FDQQRW IXOO\ DUWLFXODWH KLV RU KHU FODLP WKH
DGMXGLFDWRU VKRXOG PDNH D GHFLVLRQ EDVHG RQ DOO NQRZQ FLUFXPVWDQFHV PHDQLQJ WKDW WKH
DGMXGLFDWRUPLJKWKDYHWRGHILQHWKHSDUWLFXODUVRFLDOJURXSWRZKLFKWKHFKLOGEHORQJVLIWKHFKLOG
VXIIHUHGSHUVHFXWLRQRQWKDWJURXQG

81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW VWULNH WKLV SURYLVLRQ UHTXLULQJ DV\OXPVHHNHUV WR
DUWLFXODWH WKHLU RZQ SDUWLFXODU VRFLDO JURXSV ZLWKRXW WKH DVVLVWDQFH RI DQ DGMXGLFDWRU 81+&5
HQFRXUDJHV WKH *RYHUQPHQW WR UHZULWH DQ\ UXOH FRQFHUQLQJ DV\OXP DSSOLFDWLRQ SURFHVVLQJ WR
DIILUPWKHDGMXGLFDWRU¶VGXW\WRH[SORUHDQGLGHQWLI\WKHUHDVRQ V ZK\DQLQGLYLGXDOKDVDZHOO
IRXQGHGIHDURISHUVHFXWLRQXSWRDQGLQFOXGLQJH[SORULQJWKHHOHPHQWVRISDUWLFXODUVRFLDOJURXSV
81+&5DOVRHQFRXUDJHVWKH*RYHUQPHQWWRSUHVHUYHSDWKZD\VWRUDLVHQHZO\DUWLFXODWHG36*V
RQDSSHDO


3ROLWLFDO2SLQLRQ
7KH3URSRVHG5XOHVHWVRXWWRUHGHILQHSROLWLFDORSLQLRQDV³RQHH[SUHVVHGE\RULPSXWHGWRDQ
DSSOLFDQWLQZKLFKWKHDSSOLFDQWSRVVHVVHVDQLGHDORUFRQYLFWLRQLQVXSSRUWRIWKHIXUWKHUDQFHRI
DGLVFUHWHFDXVHUHODWHGWRSROLWLFDOFRQWURORUDVWDWHRUXQLWWKHUHRI´7KH5XOHZRXOGIXUWKHU
OLPLW WKH GHILQLWLRQ RI SROLWLFDO RSLQLRQ E\ DVVHUWLQJ WKDW DGMXGLFDWRUV ZLOO GHFOLQH WR UHFRJQL]H
SROLWLFDORSLQLRQ³GHILQHGVROHO\E\JHQHUDOL]HGGLVDSSURYDORIGLVDJUHHPHQWZLWKRURSSRVLWLRQWR
FULPLQDOWHUURULVWJDQJJXHULOODRURWKHUQRQVWDWHRUJDQL]DWLRQVDEVHQWH[SUHVVLYHEHKDYLRULQ
IXUWKHUDQFHRIDFDXVHDJDLQVWVXFKRUJDQL]DWLRQVUHODWHGWRHIIRUWVE\WKHVWDWHWRFRQWUROVXFK
RUJDQL]DWLRQVRUEHKDYLRUWKDWLVDQWLWKHWLFDOWRRURWKHUZLVHRSSRVHVWKHUXOLQJOHJDOHQWLW\RIWKH
VWDWHRUDOHJDOVXEXQLWRIWKHVWDWH´7KH3URSRVHG5XOHDOVRSURYLGHVWZRH[FHHGLQJO\QDUURZ
EXWYDOLGFLUFXPVWDQFHVXQGHUZKLFKDSSOLFDQWVZLOOJHQHUDOO\EHIRXQGWRHVWDEOLVKDYDOLGDV\OXP
FODLPRQDFFRXQWRISROLWLFDORSLQLRQIRUFHGDERUWLRQDQGLQYROXQWDU\VWHULOL]DWLRQ

7KH 3URSRVHG 5XOH ZRXOG LPSHUPLVVLEO\ QDUURZ WKH FRQFHSW RI SROLWLFDO RSLQLRQ E\ FUDIWLQJ D
GHILQLWLRQWKDWVWULFWO\UHFRJQL]HVRQO\WKRVHLGHDVDQGFRQYLFWLRQVUHODWHGWRSROLWLFDOFRQWURORID
VWDWH 7KH SURSRVHG GHILQLWLRQ LV RYHUO\ UHVWULFWLYH OLPLWLQJ FXUUHQW LQWHUSUHWDWLRQV DQG IXWXUH
HYROXWLRQ RI WKH FRQFHSW ,W H[SOLFLWO\ H[FOXGHV SROLWLFDO RSLQLRQV GHILQHG E\ ³JHQHUDOL]HG
GLVDSSURYDORIGLVDJUHHPHQWZLWKRURSSRVLWLRQWRFULPLQDOWHUURULVWJDQJJXHULOODRURWKHUQRQ
VWDWHRUJDQL]DWLRQVDEVHQWH[SUHVVLYHEHKDYLRU´

$VDSUHOLPLQDU\PDWWHU81+&5REVHUYHVWKDWWKH3URSRVHG5XOH¶VEDFNJURXQGVHFWLRQFLWHVWR
WKH81+&5+DQGERRNWRVXSSRUWDQRYHUO\UHVWULFWLYHUHDGLQJRIµSROLWLFDORSLQLRQ¶7KH3URSRVHG
5XOH DVVHUWV WKDW SROLWLFDO RSLQLRQ VKRXOG EH DQDO\]HG LQ WHUPV RI ³KROGLQJ DQ RSLQLRQ GLIIHUHQW
IURPWKH*RYHUQPHQWRUQRWWROHUDWHGE\WKHUHOHYDQWJRYHUQPHQWDXWKRULWLHV´81+&5DJUHHV
DV GRHV WKH 8QLWHG 6WDWHV 6XSUHPH &RXUW WKDW LWV +DQGERRN LV D YDOXDEOH UHVRXUFH LQ


81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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XQGHUVWDQGLQJLQWHUQDWLRQDOUHIXJHHODZREOLJDWLRQV81+&5QRWHVKRZHYHUWKDWWKLVVLQJOH
TXRWHZLWKRXWFRQWH[WIDLOVWRSUHVHQWRXUIXOOSRVLWLRQ$PRUHFRPSOHWHUHDGLQJRIWKH+DQGERRN
DQG LWV *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ ZKLFK FRPSOHPHQW WKH +DQGERRN UHYHDOV
81+&5¶V YLHZ WKDW SROLWLFDO RSLQLRQ LV DQ H[SDQVLYH FRQFHSW HQFRPSDVVLQJ D ZLGH UDQJH RI
EHOLHIV DQG FRQYLFWLRQV ,Q VXEVHTXHQW *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 81+&5 KDV
FODULILHGWKDWWKLVJURXQGKDVPXFKEURDGHUVFRSH³>S@ROLWLFDORSLQLRQVKRXOGEHXQGHUVWRRGLQWKH
EURDG VHQVH WR LQFRUSRUDWH DQ\ RSLQLRQ RQ DQ\ PDWWHU LQ ZKLFK WKH PDFKLQHU\ RI 6WDWH
JRYHUQPHQWVRFLHW\SROLF\PD\EHHQJDJHG´7KH81+&5+DQGERRNIXUWKHUFODULILHVWKDW³>L@Q
GHWHUPLQLQJZKHWKHUDSROLWLFDORIIHQGHUFDQEHFRQVLGHULQJDUHIXJHHUHJDUGVKRXOGDOVREHKDG
WRWKHIROORZLQJHOHPHQWVSHUVRQDOLW\RIWKHDSSOLFDQWKLVSROLWLFDORSLQLRQWKHPRWLYHEHKLQGWKH
DFWWKHQDWXUHRIWKHDFWFRPPLWWHGWKHQDWXUHRIWKHSURVHFXWLRQDQGLWVPRWLYHVILQDODOVRWKH
QDWXUH RI WKH ODZ RQ ZKLFK WKH SHUVHFXWLRQ LV EDVHG´ 7KH 3URSRVHG 5XOH¶V OLPLWLQJ RI WKH
GHILQLWLRQ RI SROLWLFDO RSLQLRQ SUHFOXGHV DGMXGLFDWRUV IURP WDNLQJ WKH VXP RI WKHVH IDFWRUV LQWR
DFFRXQWLQZHLJKLQJWKHYDOLGLW\RIDQDV\OXPDSSOLFDQW¶VSROLWLFDORSLQLRQFODLP

7KHQDUURZLQJRIWKHFRQFHSWRISROLWLFDORSLQLRQIRUHFORVHVRWKHUZLVHYDOLGFODLPVEDVHGRQWKLV
JURXQGIRUDGLYHUVHVHWRIDV\OXPVHHNHUV/LPLWLQJLPSOHPHQWDWLRQRISROLWLFDORSLQLRQLQWKLVZD\
ZLOO IRU H[DPSOH DGYHUVHO\ DIIHFW DV\OXPVHHNHUV IOHHLQJ VLWXDWLRQV RI DUPHG FRQIOLFW RU RWKHU
YLROHQFH,QWHUQDWLRQDOODZDQG81+&5JXLGDQFHKDVFOHDUO\UHFRJQL]HGWKDWLQGLYLGXDOVFRPLQJ
IURPWKHVHFLUFXPVWDQFHVPD\KDYHDZHOOIRXQGHGIHDURISHUVHFXWLRQIRUUHDVRQVRISROLWLFDO
RSLQLRQ³([SUHVVLQJREMHFWLRQVRUWDNLQJDQHXWUDORULQGLIIHUHQWVWDQFHWRWKHVWUDWHJLHVWDFWLFV
RU FRQGXFW RI SDUWLHV LQ VLWXDWLRQV RI DUPHG FRQIOLFW DQG YLROHQFH RU UHIXVLQJ WR MRLQ VXSSRUW
ILQDQFLDOO\FRQWULEXWHWRWDNHVLGHVRURWKHUZLVHFRQIRUPWRWKHQRUPVDQGFXVWRPVRIWKHSDUWLHV
LQYROYHGPD\²LQWKHH\HVRIWKHSHUVHFXWRU²EHFRQVLGHUHGFULWLFDORIWKHSROLWLFDOJRDOVRIWKH
SHUVHFXWRU7KHFRQWH[WDQGIHDWXUHVRIWKHFRQIOLFWDVZHOODVWKHFKDUDFWHULVWLFVRIWKHDFWRU
LQIRUPZKHWKHUDQRSLQLRQLVSROLWLFDO)RUH[DPSOH³>L@Q&RORPELDWKHKLJKO\SRODUL]HGVLWXDWLRQ
DQG WKH SRZHUIXO JXHULOOD JURXSV    ZKLFK DW WLPHV FDUU\ RXW 6WDWHOLNH IXQFWLRQV KDYH EHHQ
UHOHYDQWIDFWRUVLQILQGLQJWKDWDQRSLQLRQDWWULEXWHGWRDYLFWLPE\DQRQ6WDWHDFWRULVDSROLWLFDO
RQH´ ,W LV FULWLFDO WR LQWHUSUHW WKLV JURXQG IRU LQWHUQDWLRQDO SURWHFWLRQ PRUH EURDGO\ WKDQ
HQYLVLRQHGE\WKH3URSRVHG5XOHDQGWRHYDOXDWHZKHWKHUDQDV\OXPVHHNHULVHQWLWOHGWRUHIXJHH
SURWHFWLRQRQWKLVJURXQGRQDFDVHE\FDVHEDVLV

81+&5JXLGDQFHUHFRPPHQGVWKDWJDQJUHODWHGUHIXJHHFODLPVWREHDQDO\]HGRQWKHEDVLVRI
WKHDSSOLFDQW¶VDFWXDORULPSXWHGSROLWLFDORSLQLRQYLVjYLVJDQJVRUWKH6WDWH¶VSROLFLHVWRZDUG
JDQJV RU RWKHU VHJPHQWV RI VRFLHW\WKDWWDUJHW JDQJV &HQWUDO $PHULFDQJDQJV DUH LQVRPH


,16Y&DUGR]D)RQVHFD86IQ   ³,WKDVEHHQZLGHO\FRQVLGHUHGXVHIXOLQJLYLQJFRQWHQWWRWKHREOLJDWLRQV
WKDWWKH3URWRFROHVWDEOLVKHV´ 

6HHJHQHUDOO\81+&5+DQGERRNDW SURYLGLQJRYHUYLHZRISROLWLFDORSLQLRQFODLPV 6HHDOVR*XLGHOLQHVRQ,QWHUQDWLRQDO
3URWHFWLRQ1R*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R6HHDOVR*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R*XLGHOLQHVRQ
,QWHUQDWLRQDO3URWHFWLRQ1R*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R*DQJ*XLGDQFH

81+&5+DQGERRN

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R&ODLPVIRU5HIXJHH6WDWXV5HODWHGWR6LWXDWLRQVRI$UPHG&RQIOLFWDQG
9LROHQFH 8QGHU $UWLFOH $   RI WKH  &RQYHQWLRQ DQGRU  3URWRFRO 5HODWLQJ WR WKH 6WDWXV RI 5HIXJHHV DQG WKH 5HJLRQDO
5HIXJHH'HILQLWLRQV+&5*,3 'HF 

9DQHVVD+RO]HU81+&5/HJDODQG3URWHFWLRQ3ROLF\5HVHDUFK6HULHV7KH&RQYHQWLRQDQGWKH3URWHFWLRQRI3HRSOH)OHHLQJ
$UPHG&RQIOLFWDQG2WKHU6LWXDWLRQVRI9LROHQFH33/$ 6HS DWVHHDOVR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO
3URWHFWLRQ1R

+RO]HU7KH&RQYHQWLRQDQGWKH3URWHFWLRQRI3HRSOH)OHHLQJ$UPHG&RQIOLFWDQG2WKHU6LWXDWLRQVRI9LROHQFHS

6HH+RO]HU7KH&RQYHQWLRQDQGWKH3URWHFWLRQRI3HRSOH)OHHLQJ$UPHG&RQIOLFWDQG2WKHU6LWXDWLRQVRI9LROHQFHSS


*DQJ*XLGDQFH
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DUHDVIXQFWLRQDOO\VLPLODUWR6WDWHDFWRUVDQGSROLWLFDORSLQLRQPD\PDQLIHVWLQYDULRXVH[SUHVVLRQV
RI DQWLJDQJ EHOLHIV DQG YDOXHV ([DPSOHV LQFOXGH UHIXVLQJ IRUFHG DIILOLDWLRQ RU WD[HVYLD
H[WRUWLRQ WHVWLI\LQJ RU LQIRUPLQJ DJDLQVW WKH JDQJV UHSRUWLQJ LQFLGHQWV RI JDQJ YLROHQFH WR
DXWKRULWLHV SDUWLFLSDWLQJ LQ FRPPXQLW\EDVHG JDQJ SUHYHQWLRQ DQG LQWHUYHQWLRQ DFWLYLWLHV
PDLQWDLQLQJ QHXWUDOLW\ HVSHFLDOO\ LQ ³KD]DUGRXV´ FRQGLWLRQV  RU DVVRFLDWLQJ ZLWK SHUVRQV RU
VRFLDO RU UHOLJLRXV JURXSV WKDW SURPRWH DQWLJDQJ YDOXHV $Q LQGLYLGXDO PD\ DOVR RSSRVH JDQJ
DFWLYLW\GXHWRWKHLUEHOLHIVLQEDVLFKXPDQULJKWVVXFKDVWKHULJKWWRVHFXULW\RISHUVRQRUWKH
UXOHRIODZ6XFKLQGLYLGXDOVPD\EHYLHZHGDVDWKUHDWE\JDQJVRUDVQRWFRQIRUPLQJWRWKHLU
SUDFWLFHVWKXVEHFRPLQJWDUJHWVRILQWLPLGDWLRQWDFWLFVDQGYLROHQFHE\JDQJV

)XUWKHULQWHUQDWLRQDOVWDQGDUGVUHFRJQL]HWKDWWKHFRQFHSWRISROLWLFDORSLQLRQFDQLQFOXGHQRQ
FRQIRUPLW\ WR JHQGHU QRUPV 81+&5 JXLGDQFH H[SODLQV WKDW SROLWLFDO RSLQLRQ ³PD\ LQFOXGH DQ
RSLQLRQDVWRJHQGHUUROHV´DVZHOODV³QRQFRQIRUPLVWEHKDYLRXUZKLFKOHDGVWKHSHUVHFXWRUWR
LPSXWHDSROLWLFDORSLQLRQWRKLPRUKHU´,QVRPHVRFLHWLHV³ZRPHQFRQWLQXHWRIDFHSHUYDVLYH
VRFLDO SROLWLFDO DQG HFRQRPLF GLVFULPLQDWLRQ GXH WR SHUVLVWHQW VWHUHRW\SHV DQG FXVWRPDU\
SUDFWLFHVWKDWPDUJLQDOL]HWKHP´DQGWKH\RIWHQULVNWKUHDWVWRWKHLUOLYHVDQGVDIHW\ZKHUHWKH\
WUDQVJUHVVWKRVHQRUPV³:KHUHQRQFRQIRUPLW\WRWUDGLWLRQDOUROHVLVSHUFHLYHGDVRSSRVLQJ
WUDGLWLRQDOSRZHUVWUXFWXUHVWKHULVNRISHUVHFXWLRQPD\EHOLQNHGWRWKHJURXQGRISROLWLFDO
RSLQLRQ´7KXV³WKHUHLVQRWDVVXFKDQLQKHUHQWO\SROLWLFDORULQKHUHQWO\QRQSROLWLFDODFWLYLW\
EXWWKHFRQWH[WRIWKHFDVHVKRXOGGHWHUPLQHLWVQDWXUH´$FFRUGLQJO\LWZRXOGEHFRQWUDU\WR
ZHOOHVWDEOLVKHGJXLGDQFHLQWHUSUHWLQJWKLVJURXQGWRH[FOXGHWKLVW\SHRISROLWLFDORSLQLRQFODLP

7KH 3URSRVHG 5XOH GRHV PDNH RQH H[FHSWLRQ WR LWV RWKHUZLVH UHVWULFWLYH DSSURDFK WR SROLWLFDO
RSLQLRQ JLYLQJ IDYRUDEOH WUHDWPHQW WR IRUFHG DERUWLRQ DQG LQYROXQWDU\ VWHULOL]DWLRQ FODLPV
81+&5 DFNQRZOHGJHV WKDW WKHVH FODLPV DUH H[SOLFLWO\ SURYLGHG IRU LQ WKH ,PPLJUDWLRQ DQG
1DWLRQDOLW\$FW)XUWKHU81+&5QRWHVWKDWIRUFHGDERUWLRQVDQGVWHULOL]DWLRQVEUHDFKKXPDQ
ULJKWV DQG GHVSLWH WKDWWKHVH SUDFWLFHVPD\ EH LPSOHPHQWHG XQGHU D OHJLWLPDWH GRPHVWLF ODZ
WKH\ DPRXQW WR SHUVHFXWLRQ 5HVLVWLQJ RU UHMHFWLQJ WKHVH SUDFWLFHV PD\ EH VHHQ DV
WUDQVJUHVVLRQRIUHOLJLRXVVRFLDORUSROLWLFDOQRUPVDQGDVVXFKUHODWHGWRWKH&RQYHQWLRQJURXQG
RIUHOLJLRQPHPEHUVKLSRIDSDUWLFXODUVRFLDOJURXSRUSROLWLFDORSLQLRQRUDFRPELQDWLRQWKHUHRI

:KLOH81+&5DJUHHVZLWKWKHQRWLRQWKDWIRUFHGDERUWLRQVDQGIRUFHGVWHULOL]DWLRQVFDQDPRXQW
WRSHUVHFXWLRQZLWKLQWKHPHDQLQJRIWKH&RQYHQWLRQ81+&5LVVRPHZKDWFRQFHUQHGZLWK
WKH VLQJOLQJ RXW RI WKHVH FRQFHSWV VKRXOG RWKHU IRUPV RI SHUVHFXWLRQ WKHQ EH GLVPLVVHG
3HUVHFXWLRQZDVGHOLEHUDWHO\OHIWXQGHILQHGE\WKHGUDIWHUVRIWKH&RQYHQWLRQWRHQVXUHD
IOH[LEOHDQGHYROXWLRQDU\DSSURDFKWRWKHWHUP:KDWDPRXQWVWRSHUVHFXWLRQDQGKRZWKHIHDU
RISHUVHFXWLRQLVOLQNHGWRD&RQYHQWLRQJURXQGVGHSHQGVRQWKHFLUFXPVWDQFHVRIHDFKFDVH


*DQJ*XLGDQFH
6HHHJ6DQJKDY,16)G WK&LU  ILQGLQJWKDWDQDSSOLFDQWFDQHVWDEOLVKD³SROLWLFDORSLQLRQ´E\
VKRZLQJ³SROLWLFDOQHXWUDOLW\LQDQHQYLURQPHQWLQZKLFKSROLWLFDOQHXWUDOLW\LVIUDXJKWZLWKKD]DUGIURPJRYHUQPHQWDORUXQFRQWUROOHG
DQWLJRYHUQPHQWDOIRUFHV´DQGGHILQLQJ³SROLWLFDOQHXWUDOLW\´WRLQFOXGH³WKHDEVHQFHRIDQ\SROLWLFDORSLQLRQ´ 

*DQJ*XLGDQFH

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

$IJKDQLVWDQ(OLJLELOLW\*XLGHOLQHVSS

81+&5(OLJLELOLW\*XLGHOLQHVIRU$VVHVVLQJWKH,QWHUQDWLRQDO3URWHFWLRQ1HHGVRI$V\OXP6HHNHUVIURP(ULWUHD $SU S


81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

,PPLJUDWLRQDQG1DWLRQDOLW\$FW86& D  %   

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HH81+&5+DQGERRN

81+&5+DQGERRN
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&RQVHTXHQWO\ VSHFLILF UHIHUHQFHV WR FHUWDLQ IRUPV RI SHUVHFXWLRQ VKRXOG QHYHU UHVXOW LQ WKH
GLVPLVVDORIRWKHUV3ROLWLFDORSLQLRQLVDEURDG&RQYHQWLRQJURXQGDQGSHRSOHPD\EHVXEMHFWHG
WR PDQ\ IRUPV RI SHUVHFXWLRQ IRU UHDVRQV RI WKLV JURXQG RU RWKHU JURXQGV  LQFOXGLQJ PDQ\
JHQGHUUHODWHGIRUPVRISHUVHFXWLRQ7KLV³FDUYHRXWIRUIRUFHGDERUWLRQDQGIRUFHGVWHULOL]DWLRQ
PXVW QRW IXQFWLRQ LQ D GLVFULPLQDWRU\ ZD\ WKDW XQIDLUO\ SULYLOHJHV FHUWDLQ W\SHV RI FODLPV RYHU
RWKHUVWKLVFRQFHUQLVUHOHYDQWUHJDUGOHVVRIWKHW\SHRI³FDUYHRXW´HVWDEOLVKHG

81+&5 UHFRPPHQGV WKDW WKH GHILQLWLRQ RI SROLWLFDO RSLQLRQ EH UHYLHZHG DQG EURDGHQHG WR
FRQIRUP ZLWK LQWHUQDWLRQDO OHJDO VWDQGDUGV 3ROLWLFDO RSLQLRQ LV D EURDG JURXQG GRPHVWLF ODZ
VKRXOG QRW EH ZULWWHQ LQ VXFK D ZD\ WR OLPLW LWV FXUUHQW XVH RU IXWXUH HYROXWLRQ QRU VKRXOG WR
SULRULWL]HRQHW\SHRIFODLPDERYHRWKHUV


3HUVHFXWLRQ
7KH3URSRVHG5XOHUDGLFDOO\UHGHILQHV³SHUVHFXWLRQ´LQH[FHSWLRQDOO\QDUURZWHUPVWKDWZLOOQRWEH
LQ OLQH ZLWK LQWHUQDWLRQDO ODZ &XUUHQWO\ ³SHUVHFXWLRQ´ LV QRW GHILQHG LQ 86 ODZ E\ VWDWXWH RU
UHJXODWLRQEXWLWLVJHQHUDOO\FRQVLGHUHGWRLQFOXGH³DWKUHDWWROLIHRUIUHHGRPRIRUWKHLQIOLFWLRQ
RIVXIIHULQJRUKDUPXSRQWKRVHZKRGLIIHULQDZD\UHJDUGHGDVRIIHQVLYH´+RZHYHUWKHQHZ
UHJXODWLRQVHQYLVLRQDPXFKKLJKHUWKUHVKROGIRUKDUPWRULVHWRWKHOHYHORISHUVHFXWLRQ

)RUSXUSRVHVRIDGMXGLFDWLQJDQDSSOLFDWLRQIRUDV\OXPXQGHUVHFWLRQRIWKH
$FWRUDQDSSOLFDWLRQIRUZLWKKROGLQJRIUHPRYDOXQGHUVHFWLRQ E  RIWKH$FW
SHUVHFXWLRQUHTXLUHVDQLQWHQWWRWDUJHWDEHOLHIRUFKDUDFWHULVWLFDVHYHUHOHYHORI
KDUPDQGWKHLQIOLFWLRQRIDVHYHUHOHYHORIKDUPE\WKHJRYHUQPHQWRIDFRXQWU\
RUE\SHUVRQVRUDQRUJDQL]DWLRQWKDWWKHJRYHUQPHQWZDVXQDEOHRUXQZLOOLQJWR
FRQWURO)RUSXUSRVHVRIHYDOXDWLQJWKHVHYHULW\RIWKHOHYHORIKDUPSHUVHFXWLRQ
LVDQH[WUHPHFRQFHSWLQYROYLQJDVHYHUHOHYHORIKDUPWKDWLQFOXGHVDFWLRQVVR
VHYHUHWKDWWKH\FRQVWLWXWHDQH[LJHQWWKUHDW3HUVHFXWLRQGRHVQRWHQFRPSDVVWKH
JHQHUDOL]HGKDUPWKDWDULVHVRXWRIFLYLOFULPLQDORUPLOLWDU\VWULIHLQDFRXQWU\QRU
GRHVLWHQFRPSDVVDOOWUHDWPHQWWKDWWKH8QLWHG6WDWHVUHJDUGVDVXQIDLURIIHQVLYH
XQMXVW RU HYHQ XQODZIXO RU XQFRQVWLWXWLRQDO ,W GRHV QRW LQFOXGH LQWHUPLWWHQW
KDUDVVPHQWLQFOXGLQJEULHIGHWHQWLRQVWKUHDWVZLWKQRDFWXDOHIIRUWWRFDUU\RXWWKH
WKUHDWV RU QRQVHYHUH HFRQRPLF KDUP RU SURSHUW\ GDPDJH WKRXJK WKLV OLVW LV
QRQH[KDXVWLYH

,Q HIIHFW WKH 3URSRVHG 5XOH FRQVWULFWV WKH HOHPHQW RI SHUVHFXWLRQ E\ UHTXLULQJ WKDW LW EH
XQGHUVWRRG DV DQ ³H[WUHPH FRQFHSW LQYROYLQJ D VHYHUH OHYHO RI KDUP WKDW LQFOXGHV DFWLRQV VR
VHYHUH WKDW WKH\ FRQVWLWXWH DQ H[LJHQW WKUHDW´  )XUWKHUPRUH WKLV GHILQLWLRQ LQFOXGHV D OLVW RI
KDUPV WKDW ZLOO YLUWXDOO\ DOZD\V QR ORQJHU EH FRQVLGHUHG SHUVHFXWLRQ 0RUH VSHFLILFDOO\ WKH
3URSRVHG 5XOH GLVPLVVHV YLUWXDOO\ DOO KDUP DULVLQJ RXW RI FLYLO FULPLQDO RU PLOLWDU\ VWULIH LQ D
FRXQWU\WUHDWPHQWWKDWPD\EHUHJDUGHGDVXQIDLURIIHQVLYHXQMXVWXQODZIXORUXQFRQVWLWXWLRQDO
³LQWHUPLWWHQWKDUDVVPHQW´µHPSW\¶WKUHDWVDQG³QRQVHYHUHHFRQRPLFKDUP´

81+&5 LV FRQFHUQHG WKDW WKH 3URSRVHG 5XOH GHILQHV ³SHUVHFXWLRQ´ VR QDUURZO\ WKDW LW DOO EXW
IRUHFORVHVWKHYDVWPDMRULW\RIFODLPVLQFOXGLQJWKRVHWKDWZRXOGEHUHFRJQL]HGXQGHUWKHUHIXJHH

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R HQXPHUDWLQJVHYHUDOIRUPVRISHUVHFXWLRQFDSDEOHRIIRUPLQJ
WKHEDVLVIRUDYDOLGSROLWLFDORSLQLRQFODLP 

0DWWHURI$FRVWD, 1'HFDW

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

7KH3URSRVHG5XOHQRWHVWKLVOLVWLVQRWH[KDXVWLYH DOORZLQJURRPIRUDGGLWLRQDOIDFWRUVWREHDGGHGODWHU 
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GHILQLWLRQ DUWLFXODWHG LQ $UWLFOH $   RI WKH  &RQYHQWLRQ 81+&5 DQWLFLSDWHV WKDW WKLV
SURYLVLRQLIHQDFWHGZRXOGUHVXOWLQWKHGHQLDORIPDQ\DSSOLFDWLRQVVXEPLWWHGE\UHIXJHHVDQG
WKHLUIRUFHGUHWXUQWRWHUULWRULHVZKHUHWKHLUOLYHVRUIUHHGRPZLOOEHLQGDQJHULQYLRODWLRQRI$UWLFOH
  RIWKH&RQYHQWLRQ

)XUWKHU81+&5LVWURXEOHGWKDWWKH3URSRVHG5XOHIDLOVWRDFFRXQWIRUWKHVHQVLWLYLW\QHHGHGWR
DGGUHVVFKLOGUHQ¶VFODLPV,QFDVHVRIFKLOGDSSOLFDQWVLQWHUQDWLRQDOODZUHTXLUHVFRQVLGHUDWLRQRI
WKHLU FODLPV WKURXJK D FKLOGVHQVLWLYH OHQV DV FKLOGUHQ PD\ H[SHULHQFH IRUPV RI SHUVHFXWLRQ
GLVWLQFWIURPDGXOWDSSOLFDQWV³,OOWUHDWPHQWZKLFKPD\QRWULVHWRWKHOHYHORISHUVHFXWLRQLQWKH
FDVHRIDQDGXOWPD\GRVRLQWKHFDVHRIDFKLOG´)DFWRUVLQFOXGLQJDJHVWDJHRIGHYHORSPHQW
NQRZOHGJHDQGPHPRU\RIFRQGLWLRQVLQFRXQWU\RIRULJLQDQGYXOQHUDELOLW\PXVWEHFRQVLGHUHGWR
HQVXUHDQDSSURSULDWHDSSOLFDWLRQRIWKHHOLJLELOLW\FULWHULDIRUUHIXJHHVWDWXV

L
+DUP&RQVWLWXWLQJ³3HUVHFXWLRQ´*HQHUDOO\
8QGHUWKH&RQYHQWLRQUHIXJHHVKDYHDZHOOIRXQGHGIHDURISHUVHFXWLRQRQDFFRXQWRIRQH
RU PRUH RI WKH ILYH HQXPHUDWHG SURWHFWHG JURXQGV 7KH SKUDVH ³ZHOOIRXQGHG IHDU RI EHLQJ
SHUVHFXWHG´LV³WKHNH\SKUDVHRIWKH>UHIXJHH@GHILQLWLRQ´XQGHU$UWLFOH$  RIWKH&RQYHQWLRQ
1HLWKHUWKH&RQYHQWLRQQRULWV3URWRFROGHILQHWKHWHUP³SHUVHFXWLRQ´81+&5KDVREVHUYHG
WKDW WKHUH LV QR XQLYHUVDOO\ DFFHSWHG GHILQLWLRQ RI ³SHUVHFXWLRQ´ DQG WKDW YDULRXV DWWHPSWV WR
IRUPXODWHVXFKDGHILQLWLRQKDYHEHHQPHWZLWKOLWWOHVXFFHVV1HYHUWKHOHVVIURP$UWLFOHRI
WKH &RQYHQWLRQ ³LW PD\ EH LQIHUUHG WKDW D WKUHDW WR OLIH RU IUHHGRP´ RQ DFFRXQW RI D SURWHFWHG
JURXQG³LVDOZD\VSHUVHFXWLRQ´)XUWKHU81+&5KDVUHFRJQL]HGWKDW³>R@WKHUVHULRXVYLRODWLRQV
RIKXPDQULJKWV²IRUWKHVDPHUHDVRQV²ZRXOGDOVRFRQVWLWXWHSHUVHFXWLRQ´,QWHUQDWLRQDOODZ
UHFRJQL]HV D YDULHW\ RI KDUPV LQYROYLQJ SK\VLFDO SV\FKRORJLFDO DQG VH[XDO YLROHQFH VXFK DV
UDSHWRJHQHUDOO\PHHWWKHWKUHVKROGIRUSHUVHFXWLRQ,QLWV+DQGERRNZKLFKDVQRWHGDERYH
KDVEHHQUHFRJQL]HGE\WKH866XSUHPH&RXUWDVRIIHULQJ³VLJQLILFDQWJXLGDQFHLQFRQVWUXLQJ
WKH3URWRFRO´81+&5XQGHUVFRUHVWKHQHHGWRHYDOXDWHZKHWKHUSDVWRUIHDUHGKDUPULVHVWR
WKH OHYHO SHUVHFXWLRQ RQ D FDVHE\FDVH EDVLV $FFRUGLQJO\ WKH &RQYHQWLRQ DQG 3URWRFRO
PDQGDWHDEURDGLQWHUSUHWDWLRQRIWKLVHOHPHQWWKDWLVFHQWUDOWRUHIXJHHVWDWXVGHWHUPLQDWLRQ

7KHH[FOXVLRQRIDGLYHUVHVHWRIKDUPVIURPWKHSHUVHFXWLRQDQDO\VLVDVFRQWHPSODWHGE\WKH
3URSRVHG 5XOH LV QRW FRQVLVWHQW ZLWK SURWHFWLRQ REOLJDWLRQV XQGHU LQWHUQDWLRQDO UHIXJHH ODZ

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R ³>&@KLOGUHQPD\H[SHULHQFHFKLOGVSHFLILFIRUPVDQG
PDQLIHVWDWLRQVRISHUVHFXWLRQ´ VHHDOVR([&RP&RQFOXVLRQRQ&KLOGUHQDW5LVN2FW1R /9,,, ± E [ YLLL 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R FLWLQJWR86&,6 *XLGHOLQHVIRU&KLOGUHQ¶V$V\OXP&ODLPV'HF
 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR81+&5*XLGHOLQHVRQ8QDFFRPSDQLHG&KLOGUHQ6HHNLQJ
$V\OXPRSFLWS

5HIXJHH&RQYHQWLRQDUW$  

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN HPSKDVLVDGGHG 

81+&5+DQGERRN

 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R  &ODLPV WR 5HIXJHH 6WDWXV %DVHG RQ 6H[XDO 2ULHQWDWLRQ DQGRU *HQGHU
,GHQWLW\81'RF+&5*,3 2FW VHHDOVR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
GHVFULELQJYDULRXVIRUPVRIJHQGHUUHODWHGYLROHQFHWKDWPD\ULVHWRWKHOHYHORISHUVHFXWLRQ 81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO
3URWHFWLRQ1R$SSOLFDWLRQRI$UWLFOH$  WR9LFWLPVRI7UDIILFNLQJDQG3HUVRQVDW5LVNRI%HLQJ7UDIILFNHG H[SODLQLQJ
WKDWVHYHUHH[SORLWDWLRQLQFOXGLQJDEGXFWLRQLQFDUFHUDWLRQUDSHVH[XDOHQVODYHPHQWHQIRUFHGSURVWLWXWLRQIRUFHGODERUUHPRYDORI
RUJDQV SK\VLFDO EHDWLQJV VWDUYDWLRQ DQG WKH GHSULYDWLRQ RI PHGLFDO WUHDWPHQWFRQVWLWXWH VHULRXV KXPDQ ULJKWV YLRODWLRQV WKDW ZLOO
JHQHUDOO\DPRXQWWRSHUVHFXWLRQ 

,16Y&DUGR]D)RQVHFD86IQ   ³,WKDVEHHQZLGHO\FRQVLGHUHGXVHIXOLQJLYLQJFRQWHQWWRWKHREOLJDWLRQV
WKDWWKH3URWRFROHVWDEOLVKHV´ 

6HH81+&5+DQGERRN
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:KHWKHUSDVWRUIHDUHGKDUPULVHVWRWKHOHYHORISHUVHFXWLRQGHSHQGVRQWKHFLUFXPVWDQFHVRI
HDFKFDVHWKXVPDNLQJLWQHFHVVDU\WRDVVHVVWKLVHOHPHQWRQDFDVHE\FDVHEDVLV6XFK
GHWHUPLQDWLRQ PD\ UHTXLUH FRQVLGHUDWLRQ RI DQ DV\OXP DSSOLFDQW¶V SV\FKRORJLFDO VWDWH WKH
VRFLRSROLWLFDO FLUFXPVWDQFHV LQ ZKLFK WKH KDUP VXIIHUHG RU IHDUHG RFFXUV VXFK DV D SUHYDLOLQJ
FRQWH[WRILQVHFXULW\ DQGWKHFXPXODWLYHLPSDFWRIHYHQWVRUIDFWRUVZKLFKWDNHQWRJHWKHUPD\
JLYHULVHWRDZHOOIRXQGHGIHDURISHUVHFXWLRQQRWZLWKVWDQGLQJWKDWDQ\RQHRIWKHPPD\QRWKDYH
VXIILFHGDORQH)HDURISHUVHFXWLRQLQFOXGHVDVXEMHFWLYHHOHPHQWWKDW³UHTXLUHVDQHYDOXDWLRQRI
WKH RSLQLRQV DQGIHHOLQJV RIWKH SHUVRQ FRQFHUQHG´ 7KRVH RSLQLRQV DQG IHHOLQJV DUH D OHQV
WKURXJKZKLFKDQ\DFWXDORUDQWLFLSDWHGPHDVXUHVDJDLQVWWKHSDUWLFXODUDV\OXPVHHNHUPXVWEH
YLHZHG³'XHWRYDULDWLRQVLQWKHSV\FKRORJLFDOPDNHXSRILQGLYLGXDOVDQGLQWKHFLUFXPVWDQFHV
RIHDFKFDVHLQWHUSUHWDWLRQVRIZKDWDPRXQWVWRSHUVHFXWLRQDUHERXQGWRYDU\´,QDGGLWLRQ
KDUPV WKDW PD\ QRW LQGHSHQGHQWO\ ULVH WR WKH OHYHO RI SHUVHFXWLRQ PD\ LI FRQVLGHUHG
FXPXODWLYHO\81+&5KDVH[SODLQHG

7DNLQJLVRODWHGLQFLGHQWVRXWRIFRQWH[WPD\EHPLVOHDGLQJ7KHFXPXODWLYHHIIHFW
RIWKHDSSOLFDQW¶VH[SHULHQFHPXVWEHWDNHQLQWRDFFRXQW:KHUHQRVLQJOHLQFLGHQW
VWDQGVRXWDERYHRWKHUVVRPHWLPHVDVPDOOLQFLGHQWPD\EH³WKHODVWVWUDZ´DQG
DOWKRXJK QR VLQJOH LQFLGHQW PD\ EH VXIILFLHQW DOO WKH LQFLGHQWV UHODWHG E\ WKH
DSSOLFDQWWDNHQWRJHWKHUFRXOGPDNHKLVIHDU³ZHOOIRXQGHG´

$VDUHVXOW³LWLVQRWSRVVLEOHWROD\GRZQDJHQHUDOUXOHDVWRZKDWFXPXODWLYHUHDVRQVFDQJLYH
ULVH WR D YDOLG FODLP WR UHIXJHH VWDWXV 7KLV ZLOO QHFHVVDULO\ GHSHQG RQ DOO WKH FLUFXPVWDQFHV
LQFOXGLQJWKHSDUWLFXODUJHRJUDSKLFDOKLVWRULFDODQGHWKQRORJLFDOFRQWH[W´

,Q FRQWUDVW WR WKLV IUDPHZRUN WKH 3URSRVHG 5XOH VWDWHV WKDW ³>S@HUVHFXWLRQ GRHV QRW
HQFRPSDVV«´DQRQH[KDXVWLYHOLVWRIKDUPVWKDWDFFRUGLQJWRLWVSURYLVLRQVZLOOQRWEHVXIILFLHQW
WRVDWLVI\WKLVHOHPHQW:KLOHVRPHRIWKHW\SHVRIKDUPUHIHUHQFHGLQWKH3URSRVHG5XOHDV
LQVXIILFLHQW WR FRQVWLWXWH SHUVHFXWLRQ LQGHSHQGHQWO\ ZRXOG LQ IDFW EH SHUVHFXWLRQ XQGHU
LQWHUQDWLRQDOODZRUPD\EHVRLQSDUWLFXODULQVWDQFHVZKHQFRQVLGHUHGRQDFDVHE\FDVHEDVLV
DVPDQGDWHGXQGHU81+&5JXLGHOLQHVWKHUHJXODWLRQVGRQRWFODULI\ZKHWKHUDGMXGLFDWRUVDUHWR
FRQVLGHUWKHFXPXODWLYHHIIHFWRIWKHKDUPVWKDWLWGHHPVQRWWREHSHUVHFXWLRQ,IWKDWZHUHKRZ
WKLVSURYLVLRQLVDSSOLHG²H[FOXGLQJIURPFRQVLGHUDWLRQFHUWDLQKDUPVDQGOHDGLQJDGMXGLFDWRUVWR
QHJOHFWFRQVLGHUDWLRQRIWKHLUFXPXODWLYHHIIHFW²VXFKSROLF\ZRXOGUHSUHVHQWDGRXEOHDIIURQWWR
WKH FRQFHSW RI ³SHUVHFXWLRQ´ DV ZHOO DV WKH KXPDQLWDULDQ SURWHFWLRQDU\ VSLULW RI WKH 
&RQYHQWLRQ

LL 
+DUP$ULVLQJ2XWRI&LYLO&ULPLQDORU0LOLWDU\6WULIH
,QWHUQDWLRQDOODZUHFRJQL]HVWKDWSHUVHFXWLRQPD\RFFXULQVLWXDWLRQVRIFLYLOFULPLQDORUPLOLWDU\
VWULIH81+&5KDVHPSKDVL]HG³,QDFFRUGDQFHZLWKWKHRUGLQDU\PHDQLQJWREHJLYHQWRWKH


81+&5+DQGERRN
81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS HPSKDVLVDGGHG 

 6HH 81+&5 ,QWHUSUHWLQJ $UWLFOH  RI WKH  &RQYHQWLRQ   $SU   KWWSVZZZUHIZRUOGRUJGRFLGEDKWPO
SURYLGLQJWKDWHYHQLQFRQIOLFWVLWXDWLRQVSHUVRQVPD\EHIRUFHGWRIOHHSHUVHFXWLRQRQDFFRXQWRIDSURWHFWHGJURXQGDQGVWULIHDQG
YLROHQFHDUHWKHPVHOYHVRIWHQXVHGDVLQVWUXPHQWVRISHUVHFXWLRQ VHHDOVR81+&5/HJDO&RQVLGHUDWLRQVRQ5HIXJHH3URWHFWLRQ
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WHUPVDQGLQOLJKWRIWKHFRQWH[WDVZHOODVWKHREMHFWDQGSXUSRVHRIWKH&RQYHQWLRQ$UWLFOH
$   DSSOLHV WR SHUVRQV IOHHLQJ VLWXDWLRQV RI DUPHG FRQIOLFW DQG YLROHQFH ,Q IDFW WKH 
&RQYHQWLRQ GHILQLWLRQ PDNHV QR GLVWLQFWLRQ EHWZHHQ UHIXJHHV IOHHLQJ SHDFHWLPH RU µZDUWLPH¶
SHUVHFXWLRQ7KHDQDO\VLVUHTXLUHGXQGHU$UWLFOH$  IRFXVHVRQDZHOOIRXQGHGIHDURIEHLQJ
SHUVHFXWHG IRU RQH RU PRUH RI WKH &RQYHQWLRQ JURXQGV´ ,Q RWKHU ZRUGV WKH VWDQGDUG WKDW
WKUHDWVWROLIHRUIUHHGRPDQGRWKHUVHULRXVKXPDQULJKWVYLRODWLRQVDQGWKDWOHVVHUIRUPVRIKDUP
FXPXODWLYHO\ RULQOLJKWRISDUWLFXODULQGLYLGXDOFLUFXPVWDQFHV FDQFRQVWLWXWHSHUVHFXWLRQ³VKRXOG
EHDSSOLHGQRGLIIHUHQWO\LQWKHFRQWH[WRISHUVRQVIOHHLQJVLWXDWLRQVRIDUPHGFRQIOLFWDQGYLROHQFH
1R KLJKHU OHYHO RI VHYHULW\ RU VHULRXVQHVV RI WKH KDUP LV UHTXLUHG IRU WKH KDUP WR DPRXQW WR
SHUVHFXWLRQ´0RUHRYHUWKHULVNRISHUVHFXWLRQPD\H[LVWIRULQGLYLGXDOVDVZHOODVHQWLUHJURXSV
RUSRSXODWLRQVDQG³>W@KHIDFWWKDWPDQ\RUDOOPHPEHUVRISDUWLFXODUFRPPXQLWLHVDUHDWULVNGRHV
QRWXQGHUPLQHWKHYDOLGLW\RIDQ\SDUWLFXODULQGLYLGXDO¶VFODLP´

7KHVHW\SHVRIFLUFXPVWDQFHVRIWHQJHQHUDWHRUDGYDQFHFRQGLWLRQVWKDWSXWVSHFLILFRUYXOQHUDEOH
LQGLYLGXDOVDWLQFUHDVHGULVNIRUSHUVHFXWLRQ81+&5JXLGDQFHKDVQRWHG³$WWLPHVWKHLPSDFW
RIDVLWXDWLRQRIDUPHGFRQIOLFWDQGYLROHQFHRQDQHQWLUHFRPPXQLW\RURQFLYLOLDQVPRUHJHQHUDOO\
VWUHQJWKHQVUDWKHUWKDQZHDNHQVWKHZHOOIRXQGHGQDWXUHRIWKHIHDURIEHLQJSHUVHFXWHGRID
SDUWLFXODULQGLYLGXDO´81+&5KDVIXUWKHUREVHUYHG³6WDWHVZKHUHWKHUHKDVEHHQVLJQLILFDQW
VRFLDOXSKHDYDODQGRUHFRQRPLFWUDQVLWLRQRUZKLFKKDYHEHHQLQYROYHGLQDUPHGFRQIOLFWUHVXOWLQJ
LQDEUHDNGRZQLQODZDQGRUGHUDUHSURQHWRLQFUHDVHGSRYHUW\GHSULYDWLRQDQGGLVORFDWLRQRI
WKHFLYLOLDQSRSXODWLRQ2SSRUWXQLWLHVDULVHIRURUJDQL]HGFULPHWRH[SORLWWKHLQVWDELOLW\RUODFNRI
ZLOO RI ODZ HQIRUFHPHQWDJHQFLHV WRPDLQWDLQ ODZ DQG RUGHU LQ SDUWLFXODU WKHIDLOXUHWR HQVXUH
DGHTXDWHVHFXULW\IRUVSHFLILFRUYXOQHUDEOHJURXSV´6RIRULQVWDQFHSHUVHFXWLRQFDQRFFXULQ
FRXQWULHVZKHUHWKHUHH[LVWVZLGHVSUHDGYLROHQFHE\JDQJVRURWKHURUJDQL]HGFULPLQDOJURXSV
³*DQJYLROHQFHPD\DIIHFWODUJHVHJPHQWVRIVRFLHW\HVSHFLDOO\ZKHUHWKHUXOHRIODZLVZHDN
(YLGHQWO\KRZHYHUFHUWDLQLQGLYLGXDOVDUHSDUWLFXODUO\DWULVNRIEHFRPLQJYLFWLPVRIJDQJV´,Q
VXFK FRQWH[W WKRVH LQGLYLGXDOV ZKR KDYH D ZHOOIRXQGHG IHDU RI SHUVHFXWLRQ RQ DFFRXQW RI D
SURWHFWHGJURXQGZRXOGEHHQWLWOHGWRSURWHFWLRQXQGHUWKH&RQYHQWLRQ

7KH3URSRVHG5XOHVWDQGVLQFRQIOLFWZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGVJRYHUQLQJSHUVHFXWLRQDV
WKH\VSHFLILFDOO\SHUWDLQWRSHUVHFXWLRQLQWKHFRQWH[WRIFLYLOFULPLQDORUPLOLWDU\VWULIH7KHQHZ
UHJXODWLRQVZRXOGH[FOXGH³WKHJHQHUDOL]HGKDUPWKDWDULVHVRXWRIFLYLOFULPLQDORUPLOLWDU\VWULIH
LQDFRXQWU\´:KLOHQRWDOOLQGLYLGXDOVZKROLYHLQFRXQWULHVH[SHULHQFLQJFLYLOFULPLQDORUPLOLWDU\
VWULIHZRXOGPHHWWKHUHIXJHHGHILQLWLRQXQGHU$UWLFOH$  RIWKH&RQYHQWLRQWKRVHZKRKDYHD
ZHOOIRXQGHGIHDURIDWKUHDWWRWKHLUOLYHVRUIUHHGRPRQDFFRXQWRIDSURWHFWHGJURXQGPD\EH
HQWLWOHG WR LQWHUQDWLRQDO SURWHFWLRQ XQGHU WKDW LQVWUXPHQW DQG LWV  3URWRFRO $V GLVFXVVHG
DERYHLWLVH[FHSWLRQDOO\LPSRUWDQWWKDWHDFKDSSOLFDWLRQIRUSURWHFWLRQEHDVVHVVHGRQDFDVH
E\FDVHEDVLV,WZRXOGQHYHUEHDSSURSULDWHWRGHQ\DQDSSOLFDWLRQDVIDLOLQJWRHVWDEOLVKDZHOO
IRXQGHGIHDURISHUVHFXWLRQVLPSO\EHFDXVHWKHDV\OXPVHHNHUFDPHIURPDFRXQWU\H[SHULHQFLQJ
FLYLO FULPLQDO RU PLOLWDU\ VWULIH DV XQGHUVFRUHG LQ WKH SUHFHGLQJ SDUDJUDSK VXFK DQ DV\OXP
IRU 3HRSOH )OHHLQJ &RQIOLFW DQG )DPLQH $IIHFWHG &RXQWULHV   $SU   KWWSVZZZUHIZRUOGRUJGRFLGHKWPO
³6LWXDWLRQVRIDUPHGFRQIOLFWDQGYLROHQFHPD\EHURRWHGLQPRWLYDWHGRUGULYHQE\DQGRUFRQGXFWHGDORQJOLQHVRIUDFHHWKQLFLW\
UHOLJLRQSROLWLFVJHQGHURUVRFLDOJURXSGLYLGHVRUPD\LPSDFWSHRSOHEDVHGRQWKHVHIDFWRUV´ 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R  7KH $SSOLFDWLRQ RI $UWLFOH $   RI WKH  &RQYHQWLRQ DQG  RU 
3URWRFRO 5HODWLQJ WR WKH 6WDWXV RI 5HIXJHHV WR 9LFWLPV RI 7UDIILFNLQJ DQG 3HUVRQV DW 5LVN RI %HLQJ 7UDIILFNHG   81 'RF
+&5*,3 $SU 

*DQJ*XLGDQFH

*DQJ*XLGDQFH

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
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VHHNHUPD\EHHYHQPRUHYXOQHUDEOHDQGDWULVNRIKDUPFRQVWLWXWLQJSHUVHFXWLRQ7KH3URSRVHG
5XOH WKHUHIRUH XQGHUPLQHV WKH SURWHFWLRQ UHJLPH XQGHU WKH &RQYHQWLRQ DQG 3URWRFRO E\
H[FOXGLQJDSRWHQWLDOO\VLJQLILFDQWFDWHJRU\RIUHIXJHHVIURPUHOLHI

81+&5UHFRPPHQGVWKDWWKDWDQ\GHILQLWLRQRISHUVHFXWLRQLQFOXGHGLQWKHUXOHVEHEURXJKWLQ
OLQH ZLWK LQWHUQDWLRQDO VWDQGDUGV DV RXWOLQHG DERYH $W D PLQLPXP WKH *RYHUQPHQW VKRXOG
UHPRYH WKH ODQJXDJH VXJJHVWLQJ WKDW SHUVHFXWLRQ LV DQ ³H[WUHPH FRQFHSW´ DQG VWULNH WKH QRQ
H[KDXVWLYHOLVWRIKDUPVWKDWLWGRHVQRWFRQVLGHUWRFRQVWLWXWHSHUVHFXWLRQ


1H[XV
7KH3URSRVHG5XOHSXUSRUWVWR³SURYLGHFOHDUHUJXLGDQFHRQVLWXDWLRQVLQZKLFKDOOHJHGDFWVRI
SHUVHFXWLRQZRXOGQRWEHRQDFFRXQWRIRQHRIWKHILYHJURXQGV´DQGUHOLHVRQERWKWKH5($/,'
$FWRIDQG0DWWHURI$%WRHQXPHUDWHDQRQH[KDXVWLYHOLVWRIVLWXDWLRQVLQZKLFKDQDV\OXP
DSSOLFDWLRQZLOOJHQHUDOO\QRWUHVXOWLQDIDYRUDEOHRXWFRPH81+&5LVFRQFHUQHGWKDWWKLVZLOO
UHQGHUWKH86UHJLPHHYHQIXUWKHUIURPLQWHUQDWLRQDOVWDQGDUGV

8QGHUWKH3URSRVHG5XOHDGMXGLFDWRUV³LQJHQHUDOZLOOQRWIDYRUDEO\DGMXGLFDWH´FODLPVEDVHG
RQ WKH IROORZLQJ   ³SHUVRQDO DQLPXV RU UHWULEXWLRQ´   ³LQWHUSHUVRQDO DQLPXV´ LQYROYLQJ
SHUVHFXWRUV ZKR KDYH QRW WDUJHWHG RU PDQLIHVWHG DQLPXV DJDLQVW RWKHU PHPEHUV RI WKH
DSSOLFDQW¶VDVVHUWHG36*  ³JHQHUDOL]HGGLVDSSURYDORIGLVDJUHHPHQWZLWKRURSSRVLWLRQWR´
QRQVWDWHDFWRUVZLWKRXWH[SUHVVLYHEHKDYLRURQWKHSDUWRIWKHDSSOLFDQW³WKDWLVDQWLWKHWLFDOWRWKH
VWDWHRUDOHJDOXQLWRIWKHVWDWH´  ³UHVLVWDQFHWRUHFUXLWPHQWRUFRHUFLRQ´E\DQRQVWDWHDFWRU
 ³WDUJHWLQJWKHDSSOLFDQWIRUFULPLQDODFWLYLW\IRUILQDQFLDOJDLQEDVHGRQZHDOWKRUDIIOXHQFHRU
SHUFHSWLRQVRIZHDOWKRUDIIOXHQFH´  ³FULPLQDODFWLYLW\´  ³SHUFHLYHGSDVWRUSUHVHQWJDQJ
DIILOLDWLRQ´ RU   ³JHQGHU´ 7KH UDWLRQDOH EHKLQG WKLV QHZ SURYLVLRQ VXJJHVWV WKDW ³>Z@LWKRXW
DGGLWLRQDOHYLGHQFHWKHVHFLUFXPVWDQFHVZLOOJHQHUDOO\EHLQVXIILFLHQWWRGHPRQVWUDWHSHUVHFXWLRQ
RQ DFFRXQW RI D SURWHFWHG JURXQG´ DQG WKDW WKLV QHZ ³JXLGDQFH´ ZLOO ³IXUWKHU WKH H[SHGLWLRXV
FRQVLGHUDWLRQ´ RIFODLPVIRU SURWHFWLRQ 'HVSLWHWKH H[SDQVLYH VHW RI FODLPV FDSWXUHG E\WKLV
SURYLVLRQWKH3URSRVHG5XOH³GRHVQRWIRUHFORVHWKDWDWOHDVWLQUDUHFLUFXPVWDQFHVVXFKIDFWV
FRXOGEHWKHEDVLVIRUILQGLQJQH[XVJLYHQWKHIDFWVSHFLILFQDWXUHRIWKLVGHWHUPLQDWLRQ´

7KLVQHZSURSRVDOLVZLGHUDQJLQJDQGZLOODIIHFWDV\OXPVHHNHUVZKRKDYHIOHGFRXQWULHVDURXQG
WKHZRUOGWKRXJK81+&5QRWHVWKDWLWDSSHDUVPDQ\RIWKHVHSURYLVLRQVGLVSURSRUWLRQDWHO\WDUJHW
WKHW\SHVRIDV\OXPFODLPVIUHTXHQWO\EURXJKWE\LQGLYLGXDOVZKRZHUHIRUFHGWRIOHHWKHQRUWKHUQ
&HQWUDO$PHULFDFRXQWULHVRI(O6DOYDGRU*XDWHPDODDQG+RQGXUDVZKLFKLQUHFHQWKLVWRU\KDYH
SURGXFHG ODUJH QXPEHUV RI DV\OXPVHHNHUV 0DQ\ ZRPHQ DQG /*%7, FODLPDQWV ZLOO DOVR EH
GLVDGYDQWDJHGDVWKH3URSRVHG5XOHDOOEXWGLUHFWVDGMXGLFDWRUVWRGHQ\JHQGHUEDVHGFODLPV
HYHQWKRXJKZHOOHVWDEOLVKHGLQWHUQDWLRQDOVWDQGDUGVUHFRJQL]HWKDWJHQGHUFDQIRUPWKHEDVLV
RIDFODLPIRUUHIXJHHVWDWXV

81+&5REVHUYHVWKDWHYHQEHIRUHWKHSXEOLFDWLRQRIWKH3URSRVHG5XOH86ODZDQGSROLF\ZDV
DWYDULDQFHZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGVUHJDUGLQJWKHLQWHUSUHWDWLRQRIWKHUHIXJHHGHILQLWLRQ
XQGHU$UWLFOH$  RIWKH&RQYHQWLRQ7KHFXUUHQW86OHJDOVWDQGDUGIRUDVVHVVLQJZKHWKHU
SHUVHFXWLRQIHDUHGLVµIRUUHDVRQVRI¶DSURWHFWHGJURXQG RIWHQUHIHUUHGWRDVWKHµQH[XV¶LQ86


3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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SUDFWLFH UHTXLUHVDQDSSOLFDQWWRHVWDEOLVKWKDWWKHJURXQGXSRQZKLFKKLVRUKHUDV\OXPFODLPLV
EDVHG ³ZDV RU ZLOO EH DW OHDVW RQH FHQWUDO UHDVRQ´IRU WKH SHUVHFXWLRQVXIIHUHG 86IHGHUDO
FRXUWVDUHVSOLWDVWRWKHVWDQGDUGXSRQZKLFKWRHYDOXDWHQH[XVPHDQLQJWKDWWKHOLNHOLKRRGRI
DQDV\OXPVHHNHUWREHJUDQWHGSURWHFWLRQFXUUHQWO\YDULHVEDVHGRQMXULVGLFWLRQ7KDWUHJLRQDO
YDULDWLRQQRWZLWKVWDQGLQJWKHZD\WKDWWKHFRQFHSWLVDSSOLHGLQ86SUDFWLFHHVWDEOLVKHVDKLJKHU
WKUHVKROGWKDWDQDSSOLFDQWPXVWPHHWWKDQWKHVWDQGDUGDUWLFXODWHGLQLQWHUQDWLRQDOODZ:KLOHWKH
3URSRVHG 5XOH SXUSRUWV WR VWDQGDUGL]H WKH UHYLHZ RI QH[XV LW GRHV VR LQ ZD\ WKDW ERWK ULVNV
GHQ\LQJSURWHFWLRQWRSRWHQWLDOPHULWRULRXVJHQXLQHDV\OXPFODLPVDQGGLVUHJDUGVLQWHUQDWLRQDO
OHJDOVWDQGDUGVPRYLQJWKH8QLWHG6WDWHVIXUWKHURXWDZD\IURPFRPSOLDQFHZLWKLWVLQWHUQDWLRQDO
REOLJDWLRQV

8QGHU$UWLFOH$  RIWKH&RQYHQWLRQDUHIXJHHLVDSHUVRQRXWVLGHWKHLUFRXQWU\RIRULJLQ
ZKR KDV D ³ZHOOIRXQGHG IHDU RI EHLQJ SHUVHFXWHG IRU UHDVRQV RI UDFH UHOLJLRQ QDWLRQDOLW\
PHPEHUVKLS LQ D SDUWLFXODU VRFLDO JURXSRU SROLWLFDO RSLQLRQ´ DQG LV XQZLOOLQJ RU XQDEOH WR DYDLO
KLPVHOIRUKHUVHOIRIWKHSURWHFWLRQRIWKDWFRXQWU\81+&5JXLGDQFHVWDWHVWKDWD&RQYHQWLRQ
JURXQGPXVWEHDUHOHYDQWFRQWULEXWLQJIDFWRUWRWKHIHDUHGSHUVHFXWLRQEXWWKDWLWQHHGQRWEH
VKRZQWREHWKHVROHRUGRPLQDQWFDXVH:KHWKHUWKHUHH[LVWVDFDXVDOOLQNEHWZHHQWKHKDUP
DQGD&RQYHQWLRQJURXQG³PXVWEHDVVHVVHGLQOLJKWRIWKHWH[WFRQWH[WREMHFWVDQGSXUSRVHVRI
WKH5HIXJHH&RQYHQWLRQDQG3URWRFRO´$FFRUGLQJO\HVWDEOLVKLQJZKHWKHUDFODLPLQYROYHVD
FDXVDOOLQNEHWZHHQWKHSHUVHFXWLRQIHDUHGDQGDSURWHFWHGJURXQGUHTXLUHVDKLJKO\IDFWVSHFLILF
LQTXLU\WKDWGHPDQGVFDVHE\FDVHDGMXGLFDWLRQZKLFKLVLQFRPSDWLEOHZLWKWKHVXPPDU\UHMHFWLRQ
RIFHUWDLQW\SHVRIFODLPV

7KH3URSRVHG5XOHDVGHVFULEHGEHORZSXWVIRUZDUGDVHWRIFULWHULDWKDWZLOOIXUWKHUWLJKWHQWKH
FRQFHSWRI³QH[XV´PRYLQJWKH86IXUWKHUDZD\IURPWKHSRVLWLRQDWLQWHUQDWLRQDOUHIXJHHODZ
DFFRUGLQJZKLFKDSHUVRQLVDUHIXJHHVRORQJDVWKHSHUVHFXWLRQWKH\IHDULVµIRUUHDVRQVRI¶D
SURWHFWHGJURXQGLQWKHVHQVHWKDWJURXQGLVD³UHOHYDQWFRQWULEXWLQJIDFWRU´

L
1H[XVLQFDVHVLQYROYLQJSHUVRQDORULQWHUSHUVRQDODQLPXV
7KH 3URSRVHG 5XOH DWWHPSWV WR IRUHFORVH FODLPV EDVHG RQ SHUVRQDO DQLPXV RU UHWULEXWLRQ DQG
LQWHUSHUVRQDODQLPXVLQZKLFKWKHSHUVHFXWRUKDVQRWWDUJHWHGRUPDQLIHVWHGDQDQLPXVDJDLQVW
RWKHUPHPEHUVRIDQDOOHJHGSDUWLFXODUVRFLDOJURXSEH\RQGWKHPHPEHUZKRKDVUDLVHGWKHFODLP
DWLVVXH7KHVHH[FHSWLRQDOO\EURDGFDWHJRULHVZLOOPRVWOLNHO\IRUHFORVHPDQ\FODLPVWRUHIXJHH
VWDWXVWKDWZRXOGEHUHFRJQL]HGXQGHUWKH&RQYHQWLRQDQG3URWRFRO81+&5REVHUYHV
WKDWWKHVHSURYLVLRQVDSSHDULQWHQGHGWRWDUJHWFODLPVZKHUHWKHSHUVHFXWRULVD³QRQ6WDWHDFWRU´
RUZKDWWKH*RYHUQPHQWKDVUHIHUUHGWRDVD³SULYDWHDFWRU´,QSDUWLFXODUWKHUDWLRQDOHEHKLQG
WKH SURQJ FRQFHUQLQJ ³LQWHUSHUVRQDO DQLPXV´ DSSHDUV WR IRFXV RQ FODLPV EDVHG RQ GRPHVWLF
YLROHQFHFLWLQJ0DWWHURI$%6XFKDQLQWHUSUHWDWLRQRIWKHUHIXJHHGHILQLWLRQLVVKDUSO\DWRGGV
ZLWKLQWHUQDWLRQDOODZ



86& E  % L 
6HHHJ&KULVWLDQ&DPHURQ:K\'R<RX3HUVHFXWH0H"3URYLQJWKH1H[XV5HTXLUHPHQWIRU$V\OXP80,$0,,17¶/ &203
/5(9  

5HIXJHH&RQYHQWLRQDUW$   HPSKDVLVDGGHG 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
³,WLVVXIILFLHQWWKDWWKH&RQYHQWLRQJURXQGEHDUHOHYDQWIDFWRUFRQWULEXWLQJWRWKHSHUVHFXWLRQLWLVQRWQHFHVVDU\WKDWLWEHWKHVROH
RUHYHQGRPLQDQWFDXVH´ 81+&5,QWHUSUHWLQJ$UWLFOHRIWKH&RQYHQWLRQ

-DPHV&+DWKDZD\7KH0LFKLJDQ*XLGHOLQHVRQ1H[XVWRD&RQYHQWLRQ*URXQG0,&+-2),17¶//DZ  

6HH0DWWHURI$%, 1'HF  

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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8QGHUWKH81+&5+DQGERRNZKLFKDVSUHYLRXVO\PHQWLRQHGWKH866XSUHPH&RXUWUHJDUGV
DV DXWKRULWDWLYH JXLGDQFH RQ LQWHUSUHWLQJ WKH &RQYHQWLRQ DQG  3URWRFRO SHUVHFXWLRQ
FDQEHSHUSHWUDWHGE\6WDWHDQGQRQ6WDWHDFWRUV$OWKRXJKSHUVHFXWLRQIUHTXHQWO\UHODWHVWR
DFWLRQE\WKHDXWKRULWLHVRID6WDWHLW³PD\DOVRHPDQDWHIURPVHFWLRQVRIWKHSRSXODWLRQWKDWGR
QRW UHVSHFW WKH VWDQGDUGV HVWDEOLVKHG E\ WKH ODZV RI WKH FRXQWU\ FRQFHUQHG´ :KLOH DV\OXP
FODLPVLQYROYLQJQRQ6WDWHDFWRUSHUVHFXWRUVWHQGWREHUHJDUGHGDVLQYROYLQJDPRUHQXDQFHG
DQDO\VLV WKH FRPSOH[LW\ RI WKHVH W\SHV RI FODLPV GRHV QRW UHQGHU WKHP DQ\ OHVV UHOHYDQW QRU
GHVHUYLQJRILQWHUQDWLRQDOSURWHFWLRQ

³,Q81+&5¶VYLHZWKHVRXUFHRIWKHIHDUHGKDUPLVRIOLWWOHLIDQ\UHOHYDQFH
WR WKH ILQGLQJ ZKHWKHU SHUVHFXWLRQ KDV RFFXUUHG RU LV OLNHO\ WR RFFXU ,W LV
D[LRPDWLFWKDWWKHSXUSRVHDQGREMHFWLYHRIWKH&RQYHQWLRQLVWRHQVXUH
WKHSURWHFWLRQRIUHIXJHHV7KHUHFHUWDLQO\LVQRWKLQJLQWKHWH[WRIWKH$UWLFOH
WKDWVXJJHVWVWKHVRXUFHRIWKHIHDUHGKDUPLVLQDQ\ZD\GHWHUPLQDWLYHRIWKDW
LVVXH81+&5KDVFRQVLVWHQWO\DUJXHGWKHUHIRUHWKDWWKHFRQFHUQVRIZHOO
IRXQGHGQHVVRIIHDURIDQDFWXDORUSRWHQWLDOKDUPZKLFKLVVHULRXVHQRXJKWR
DPRXQW WR SHUVHFXWLRQ IRU D UHDVRQ HQXPHUDWHG LQ WKH &RQYHQWLRQ DUH WKH
PRVWUHOHYDQWFRQVLGHUDWLRQV´

7KXVLWZRXOGEHFRQWUDU\WRLQWHUQDWLRQDOODZWRGLVPLVVFODLPVLQYROYLQJQRQ6WDWHDFWRUVZLWKRXW
HYDOXDWLQJZKHWKHUWKRVHDFWRUVKDUPHGWKHDSSOLFDQWIRUUHDVRQVRIDSURWHFWHGJURXQG

,QDGGLWLRQLQWHUQDWLRQDOODZGRHVQRWUHTXLUHWKDWDOOPHPEHUVRIDSDUWLFXODUVRFLDOJURXSULVN
SHUVHFXWLRQ$QDSSOLFDQWIRUDV\OXPQHHGQRWGHPRQVWUDWHWKDWDOOLQGLYLGXDOVZKRVKDUHWKH
VDPHSURWHFWHGFKDUDFWHULVWLFWKDWWKH\SRVVHVVDUHDWULVNRISHUVHFXWLRQLQRUGHUWRHVWDEOLVKD
FDXVDO OLQN EHWZHHQ WKH SHUVHFXWLRQ IHDUHG E\ WKH DSSOLFDQW DQG DQ HQXPHUDWHG &RQYHQWLRQ
JURXQG&HUWDLQPHPEHUVRIWKHJURXSPD\QRWEHDWULVNLIIRUH[DPSOHWKH\KLGHWKHLUVKDUHG
FKDUDFWHULVWLFDUHQRWNQRZQWRWKHSHUVHFXWRUVRUFRRSHUDWHZLWKWKHSHUVHFXWRU)RULQVWDQFH
³LQ FDVHV ZKHUH WKHUH LV D ULVN RI EHLQJ SHUVHFXWHG DW WKH KDQGV RI D QRQ6WDWH DFWRU HJ
KXVEDQGSDUWQHURURWKHUQRQ6WDWHDFWRU IRUUHDVRQVZKLFKDUHUHODWHGWRRQHRIWKH&RQYHQWLRQ
JURXQGVWKHFDXVDOOLQNLVHVWDEOLVKHG7KHIDFWWKDWRWKHULQGLYLGXDOVZKREHORQJWRWKHVDPH
SDUWLFXODUVRFLDOJURXSDUHQRWWDUJHWHGIRUKDUPGRHVQRWGLVTXDOLI\IURPUHIXJHHVWDWXVWKHSHUVRQ
ZKRIHDUVSHUVHFXWLRQIRUUHDVRQRIEHORQJLQJWRWKDWJURXS

0RUHRYHUWKHH[LVWHQFHRISHUVRQDORULQWHUSHUVRQDODQLPXVGRHVQRWQHFHVVDULO\OHDGDFODLPWR
IDLOIRUODFNRIQH[XV$VH[SODLQHGDERYHRQHRUPRUH&RQYHQWLRQJURXQGVPXVWEHDUHOHYDQW
FRQWULEXWLQJIDFWRUIRUWKHSHUVHFXWLRQ³WKRXJKLWQHHGQRWEHVKRZQWREHWKHVROHRUGRPLQDQW
FDXVH´3HUVHFXWLRQFRXOGWKHUHIRUHEHSHUSHWUDWHGGXHWRSHUVRQDORULQWHUSHUVRQDODQLPXV
LQFRPELQDWLRQZLWKRQHRUPRUH&RQYHQWLRQJURXQGVDQGWKLVZRXOGVDWLVI\WKHFDXVDOOLQNVR


81+&5+DQGERRN
81+&5+DQGERRN

%ULHIIRU81+&5DV$PLFXV&XULDHDW*RQ]DOHVY7KRPDV86 -DQ 

81+&5,QWHUSUHWLQJ$UWLFOHRIWKH&RQYHQWLRQ6HHDOVR %ULHIIRU81+&5DV$PLFXV&XULDHDW *RQ]DOHVY
7KRPDV86 -DQ 

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R ³$QDSSOLFDQWQHHGQRWGHPRQVWUDWHWKDWDOOPHPEHUVRIDSDUWLFXODU
VRFLDOJURXSDUHDWULVNRISHUVHFXWLRQLQRUGHUWRHVWDEOLVKWKHH[LVWHQFHRIDSDUWLFXODUVRFLDOJURXS$VZLWKWKHRWKHUJURXQGVLWLV
QRWQHFHVVDU\WRHVWDEOLVKWKDWDOOSHUVRQVLQWKHSROLWLFDOSDUW\RUHWKQLFJURXSKDYHEHHQVLQJOHGRXWIRUSHUVHFXWLRQ´ 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
³,WLVVXIILFLHQWWKDWWKH&RQYHQWLRQJURXQGEHDUHOHYDQWIDFWRUFRQWULEXWLQJWRWKHSHUVHFXWLRQLWLVQRWQHFHVVDU\WKDWLWEHWKHVROH
RUHYHQGRPLQDQWFDXVH´ 81+&5,QWHUSUHWLQJ$UWLFOHRIWKH&RQYHQWLRQ
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ORQJDVWKH&RQYHQWLRQJURXQG V ZHUHD³UHOHYDQWFRQWULEXWLQJIDFWRU´³$OWHUQDWLYHO\ZKHUHWKH
ULVNRIEHLQJSHUVHFXWHGDWWKHKDQGVRIDQRQ6WDWHDFWRULVXQUHODWHGWRD&RQYHQWLRQJURXQG
EXWWKHLQDELOLW\RUXQZLOOLQJQHVVRIWKH6WDWHWRRIIHUSURWHFWLRQLVIRUUHDVRQVRID&RQYHQWLRQ
JURXQGWKHFDXVDOOLQNLVDOVRHVWDEOLVKHG´$FFRUGLQJO\SHUVRQDORULQWHUSHUVRQDODQLPXVGRHV
QRWQHFHVVDULO\SUHFOXGHDJUDQWRIUHIXJHHVWDWXV

LL 
1H[XVLQFDVHVLQYROYLQJJDQJYLROHQFHDQGFULPLQDODFWLYLW\
7KH3URSRVHG5XOHQDPHVVHYHUDOFDWHJRULHVRIFODLPVUHODWHGWRYLROHQFHE\JDQJVDQGRWKHU
RUJDQL]HG FULPLQDO JURXSV DV QRW LQ JHQHUDO WR EH IDYRUDEO\ DGMXGLFDWHG IRU ODFN RI QH[XV
6SHFLILFDOO\WKHVHSURYLVLRQVZRXOGODUJHO\SUHFOXGHFODLPVEDVHGRQJHQHUDOL]HGGLVDSSURYDORI
RUGLVDJUHHPHQWZLWKJDQJVRURWKHUFULPLQDOJURXSVUHVLVWDQFHWRUHFUXLWPHQWWDUJHWLQJRIDQ
DSSOLFDQWEDVHGRQZHDOWKRUDIIOXHQFHFULPLQDODFWLYLW\DQGJDQJDIILOLDWLRQ$VH[SODLQHGDERYH
LQWHUQDWLRQDO ODZ GRHV QRW SHUPLW HQWLUH FODVVHV RI FODLPV WR EH SULPD IDFLH GLVPLVVHG ZLWKRXW
SHUIRUPLQJ DQ LQGLYLGXDOL]HG DVVHVVPHQW WR GHWHUPLQH ZKHWKHU DQ DV\OXPVHHNHU PHHWV WKH
UHIXJHHGHILQLWLRQ,QVWHDGRIFDWHJRUL]LQJFODLPVLQVXFKPDQQHUDVWRUHMHFWDV\OXPVHHNHUVWKH
VWDUWLQJSRLQWRIWKHDQDO\VLVVKRXOGEHZKHWKHUDQLQGLYLGXDOKDVVXIIHUHGRUIHDUVSHUVHFXWLRQRQ
DFFRXQWRIDSURWHFWHGJURXQG

$SSOLFDQWVZLWKJDQJUHODWHGFODLPVPD\PHHWWKHUHIXJHHGHILQLWLRQZKHQWKH\KDYHVXIIHUHGRU
IHDUSHUVHFXWLRQIRUUHDVRQVRID&RQYHQWLRQJURXQG81+&5KDVH[SODLQHGLQGHWDLOHGJXLGDQFH
KRZ DSSOLFDQWV ZLWK JDQJUHODWHG DV\OXP FODLPV PD\ KDYH VXIIHUHG RU IHDU SHUVHFXWLRQ WKDW LV
OLQNHGWRDQ\RIWKH&RQYHQWLRQJURXQGV81+&5KDVREVHUYHG³*DQJUHODWHGYLROHQFHPD\
EHZLGHVSUHDGDQGDIIHFWODUJHVHJPHQWVRIVRFLHW\LQSDUWLFXODUZKHUHWKHUXOHRIODZLVZHDN
&HUWDLQVRFLDOJURXSVPD\KRZHYHUEHVSHFLILFDOO\WDUJHWHG´,QH[WHQVLYHDQDO\VLV81+&5
KDVH[SODLQHGWKDWWKHUHDUHDYDULHW\RIGLVWLQFWFDWHJRULHVRIDSSOLFDQWVLQJDQJUHODWHGDV\OXP
FODLPVZKRZLOOOLNHO\EHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQ,QQHJOHFWLQJWRWDNHLQWRDFFRXQWWKLV
JXLGDQFH WKH 3URSRVHG 5XOH LV OLNHO\ WR UHVXOW LQ IDLOXUH WR LGHQWLI\ PDQ\ FODLPDQWV ZLWK
LQWHUQDWLRQDOSURWHFWLRQQHHGV

81+&5¶V JXLGDQFH KDV UHFRJQL]HG WKDW WKRVH ZKR GLVDSSURYH RI RU GLVDJUHH ZLWK JDQJV DQG
RWKHURUJDQL]HGFULPLQDOJURXSVPD\EHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQ)RULQVWDQFHJDQJV
RIWHQ WDUJHW LQGLYLGXDOV WKH\ SHUFHLYH DV FRQWUDYHQLQJ WKHLU UXOHV RU UHVLVWLQJ WKHLU DXWKRULW\ IRU
UHDVRQV RI  UDFH UHOLJLRQ SROLWLFDO RSLQLRQ RU PHPEHUVKLS LQ D SDUWLFXODU VRFLDO JURXS ,Q
DGGLWLRQ81+&5KDVH[SODLQHGWKDWWKRVHZKRUHVLVWJDQJDFWLYLW\PD\KDYHFODLPVIRUUHIXJHH
VWDWXVRQDFFRXQWRIYDULRXV&RQYHQWLRQJURXQGV)RUH[DPSOHDSSOLFDQWVPD\KDYHFODLPV
EDVHGRQUHOLJLRQZKHUHWKHDSSOLFDQWV¶UHOLJLRXVEHOLHIVDUHLQFRPSDWLEOHZLWKJDQJOLIHVW\OHV
EDVHGRQSROLWLFDORSLQLRQLIWKH\UHIXVHGWKHDGYDQFHVRIDJDQJEHFDXVHWKH\ZHUH³SROLWLFDOO\



81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
 *DQJ *XLGDQFH VHH DOVR (O6DOYDGRU (OLJLELOLW\ *XLGHOLQHV S  *XDWHPDOD (OLJLELOLW\*XLGHOLQHV S  +RQGXUDV
(OLJLELOLW\*XLGHOLQHVS

*DQJ*XLGDQFH

 *DQJ *XLGDQFH   VHH DOVR (O 6DOYDGRU (OLJLELOLW\ *XLGHOLQHV S  *XDWHPDOD (OLJLELOLW\ *XLGHOLQHV S  +RQGXUDV
(OLJLELOLW\*XLGHOLQHVS

6HH(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVS*XDWHPDOD(OLJLELOLW\*XLGHOLQHVS+RQGXUDV(OLJLELOLW\*XLGHOLQHVS

*DQJ*XLGDQFH

*DQJ*XLGDQFH ³,WFRXOGIRUH[DPSOHEHWKHFDVHZKHUHWKHDSSOLFDQWUHIXVHVWRMRLQDJDQJEHFDXVHRIKLVKHUUHOLJLRXV
EHOLHIRUFRQVFLHQFH´ 
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RU LGHRORJLFDOO\ RSSRVHG WR WKH SUDFWLFHV RI JDQJV´ RU FODLPV EDVHG RQ PHPEHUVKLS LQ D
SDUWLFXODUVRFLDOJURXSZKHUHIRUH[DPSOHWKRVH³>L@QGLYLGXDOVZKRUHVLVWIRUFHGUHFUXLWPHQWLQWR
JDQJVRURSSRVHJDQJSUDFWLFHVVKDUHLQQDWHRULPPXWDEOHFKDUDFWHULVWLFV´)LQDOO\JDQJ
GHVHUWHUV DQG IRUPHU JDQJ PHPEHUV PD\ IHDU UHWDOLDWLRQ IRU OHDYLQJ WKH JDQJ EDVHG RQ D
&RQYHQWLRQJURXQG7KLVLVQRWWRVD\RIFRXUVHWKDWHYHU\LQGLYLGXDOZKRRSSRVHVJDQJVLV
DXWRPDWLFDOO\ HQWLWOHG WR DV\OXP  7KH QRQFLWL]HQ KDV WR PHHW WKH RWKHU SDUWV RI WKH UHIXJHH
GHILQLWLRQ  7KDW LV RQH UHDVRQ ZK\ LQWHUQDWLRQDO ODZ UHTXLUHV D FDVHE\FDVH DSSURDFK WR
DGMXGLFDWLRQRIDV\OXPFODLPV

%H\RQG WKH DERYH SURILOHV LQWHUQDWLRQDO ODZ KDV UHFRJQL]HG WKDW LQGLYLGXDOV PD\ KDYH
LQWHUQDWLRQDOSURWHFWLRQQHHGVIRUUHDVRQVRIWKHLUZHDOWKRUDIIOXHQFH RULPSXWDWLRQVRIWKHVDPH 
DVZHOODVEHLQJYLFWLPRIFULPLQDODFWLYLW\$VWRWKHILUVWFDWHJRU\UHODWHGWRZHDOWKDQGDIIOXHQFH
81+&5 JXLGDQFH SURYLGHV ³'HSHQGLQJ RQ WKH SDUWLFXODU FLUFXPVWDQFHV RI WKH FDVH 81+&5
FRQVLGHUVWKDWSHUVRQVLQSURIHVVLRQVRUSRVLWLRQVVXVFHSWLEOHWRH[WRUWLRQLQFOXGLQJEXWQRWOLPLWHG
WR WKRVH LQYROYHG LQ LQIRUPDO DQG IRUPDO FRPPHUFH DV EXVLQHVV RZQHUV WKHLU HPSOR\HHV DQG
ZRUNHUVRUDVVWUHHWYHQGRUVSXEOLFWUDQVSRUWZRUNHUVWD[LDQGPRWRWD[LGULYHUVSXEOLFVHFWRU
HPSOR\HHVDQGFHUWDLQUHWXUQHHVIURPDEURDG´PD\KDYHFODLPVWRUHIXJHHVWDWXVRQDFFRXQWRI
WKHLU PHPEHUVKLS LQ D SDUWLFXODU VRFLDO JURXS DPRQJ RWKHU &RQYHQWLRQ JURXQGV 7KDW WKH
SHUVHFXWRUPD\UHDSILQDQFLDOJDLQIURPWKHKDUPLQIOLFWHGGRHVQRWXQGHUFXWWKHDSSOLFDQW¶VFODLP
DV D &RQYHQWLRQ JURXQG PXVW EH DUHOHYDQW FRQWULEXWLQJIDFWRU WR WKH KDUP VXIIHUHG EXW WKDW LW
QHHGQRWEHVKRZQWREHWKHVROHRUGRPLQDQWFDXVH

7XUQLQJWRWKHVHFRQGFDWHJRU\UHODWHGWRFULPLQDODFWLYLW\DVSUHYLRXVO\GLVFXVVHGWKHIDFWWKDW
DQDV\OXPVHHNHUVXIIHUHGRUIHDUVSHUVHFXWLRQE\DQRQ6WDWHDFWRULQQRZD\PHDQVWKDWWKH\
PD\IRUWKDWUHDVRQEHGHQLHGLQWHUQDWLRQDOSURWHFWLRQ5DWKHUWKHLQTXLU\PXVWFHQWHURQZKHWKHU
WKHWKHDSSOLFDQWIHDUVSHUVHFXWLRQIRUUHDVRQVRID&RQYHQWLRQJURXQG81+&5KDVREVHUYHG
WKDWYLFWLPVRIFULPLQDODFWLYLW\FDQHVWDEOLVKDQH[XVQRWDEO\ZKHUHWKHFULPLQDODFWRUVWDUJHWHG
WKHDSSOLFDQWEHFDXVHRIWKHDSSOLFDQW¶VSROLWLFDORSLQLRQVRPHLPPXWDEOHFKDUDFWHULVWLFVKDUHG
ZLWKRWKHUVLQWKHLUVRFLDOJURXSRUDQRWKHUJURXQG:KHUHIRULQVWDQFHJDQJRURWKHUFULPLQDO
YLROHQFHDIIHFWVODUJHVHJPHQWVRIDVRFLHW\LWLVSRVVLEOHIRUDSHUVRQWREHWDUJHWHGIRUUHDVRQV
RI DQ HQXPHUDWHG JURXQG 81+&5 JXLGDQFH KDV XQGHUVFRUHG WKDW LQ VXFK FLUFXPVWDQFHV
³>\@RXQJSHRSOHLQSDUWLFXODUZKROLYHLQFRPPXQLWLHVZLWKSHUYDVLYHDQGSRZHUIXOJDQJSUHVHQFH
EXWZKRVHHNWRUHVLVWJDQJVPD\FRQVWLWXWHDSDUWLFXODUVRFLDOJURXSIRUWKHSXUSRVHVRIWKH
&RQYHQWLRQ´7KLVLVPHUHO\RQHH[DPSOHRIPDQ\GLIIHUHQWSURILOHVRIYLFWLPVRIFULPLQDODFWLYLW\
ZKRPD\PHHWWKHUHIXJHHGHILQLWLRQ

LLL 
1H[XVLQFDVHVLQYROYLQJJHQGHUEDVHGFODLPV


*DQJ*XLGDQFH ³:KHUHDQDSSOLFDQWKDVUHIXVHGWKHDGYDQFHVRIDJDQJEHFDXVHVKHLVSROLWLFDOO\RULGHRORJLFDOO\RSSRVHG
WRWKHSUDFWLFHVRIJDQJVDQGWKHJDQJLVDZDUHRIKLVKHURSSRVLWLRQVKHPD\EHFRQVLGHUHGWRKDYHEHHQWDUJHWHGEHFDXVHRI
KLVKHUSROLWLFDORSLQLRQ´ 

*DQJ*XLGDQFH ³<RXQJSHRSOHRIDFHUWDLQVRFLDOVWDWXVDUHJHQHUDOO\PRUHVXVFHSWLEOHWRUHFUXLWPHQWDWWHPSWVRURWKHU
YLROHQW DSSURDFKHV E\ JDQJV SUHFLVHO\ EHFDXVH RI WKH FKDUDFWHULVWLFV WKDW VHW WKHP DSDUW LQ VRFLHW\ VXFK DV WKHLU \RXQJ DJH
LPSUHVVLRQDELOLW\GHSHQGHQF\SRYHUW\DQGODFNRISDUHQWDOJXLGDQFH´ 

*DQJ*XLGDQFH

(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVSS*XDWHPDOD(OLJLELOLW\*XLGHOLQHVSS+RQGXUDV(OLJLELOLW\*XLGHOLQHVSS

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
³,WLVVXIILFLHQWWKDWWKH&RQYHQWLRQJURXQGEHDUHOHYDQWIDFWRUFRQWULEXWLQJWRWKHSHUVHFXWLRQLWLVQRWQHFHVVDU\WKDWLWEHWKHVROH
RUHYHQGRPLQDQWFDXVH´ 81+&5,QWHUSUHWLQJ$UWLFOHRIWKH&RQYHQWLRQ

*DQJ*XLGDQFH
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7KH 3URSRVHG 5XOH SURYLGHV WKDW JHQGHUEDVHG FODLPV ZLOO IRU WKH PRVW SDUW QR ORQJHU EH
IDYRUDEO\DGMXGLFDWHG7KHUDWLRQDOHEHKLQGWKLVVSHFLILFSURQJRIWKHQHZSURYLVLRQRQQH[XVFLWHV
WRD7HQWK&LUFXLWFDVHWKDWKDGQRWHG³7KHUHPD\EHXQGHUVWDQGDEOHFRQFHUQLQXVLQJJHQGHU
DVDJURXSGHILQLQJFKDUDFWHULVWLF2QHPD\EHUHOXFWDQWWRSHUPLWIRUH[DPSOHKDOIDQDWLRQ¶V
UHVLGHQWVWRREWDLQDV\OXPRQWKHJURXQGWKDWZRPHQDUHSHUVHFXWHGWKHUH´81+&5LVGHHSO\
FRQFHUQHGZLWKWKH3URSRVHG5XOH¶VJHQHUDOUHMHFWLRQRIJHQGHUDVDEDVLVIRUDV\OXPFODLPVDV
LWZLOOIRUHFORVHLQWHUQDWLRQDOSURWHFWLRQWRPDQ\LQGLYLGXDOVZKRPHHWWKHUHIXJHHGHILQLWLRQLQWKH
&RQYHQWLRQ7KHFKDQJHLQODZHQYLVLRQHGE\WKH3URSRVHG5XOHZLOOOHDGWKH8QLWHG6WDWHV
WRGLYHUJHVKDUSO\IURPZHOOHVWDEOLVKHGJXLGDQFHDFFRUGLQJWRZKLFKFODLPVLQYROYLQJSHUVHFXWLRQ
OLQNHGWRWKHDSSOLFDQW¶VJHQGHUDUHIXOO\FDSDEOHRIIDOOLQJZLWKLQWKHUHIXJHHGHILQLWLRQ

8QGHU81+&5VWDQGDUGV³>L@WLVDQHVWDEOLVKHGSULQFLSOHWKDWWKHUHIXJHHGHILQLWLRQDVDZKROH
VKRXOG EH LQWHUSUHWHG ZLWK DQ DZDUHQHVV RI SRVVLEOH JHQGHU GLPHQVLRQV LQ RUGHU WR GHWHUPLQH
DFFXUDWHO\FODLPVWRUHIXJHHVWDWXV7KLVDSSURDFKKDVEHHQHQGRUVHGE\WKH*HQHUDO$VVHPEO\
DV ZHOO DV WKH ([HFXWLYH &RPPLWWHH RI 81+&5¶V 3URJUDPPH´ $OWKRXJK JHQGHU LV QRW
VSHFLILFDOO\ UHIHUHQFHG LQ WKH UHIXJHH GHILQLWLRQ VHW IRUWK XQGHU $UWLFOH $   RI WKH 
&RQYHQWLRQLWLVZLGHO\DFFHSWHGWKDWJHQGHUFDQLQIOXHQFHWKHW\SHRISHUVHFXWLRQVXIIHUHGDV
ZHOO DV EH D UHDVRQ IRU WKDW KDUP $FFRUGLQJO\ WKH 81+&5 +DQGERRN HPSKDVL]HV WKDW
³>H@QVXULQJWKDWDJHQGHUVHQVLWLYHLQWHUSUHWDWLRQLVJLYHQWRHDFKRIWKH&RQYHQWLRQJURXQGVLV
LPSRUWDQW LQ GHWHUPLQLQJ ZKHWKHU D SDUWLFXODU FODLPDQW KDV IXOILOOHG WKH FULWHULD RI WKH UHIXJHH
GHILQLWLRQ´DQG81+&5KDVSURYLGHGH[WHQVLYHJXLGDQFHGHWDLOLQJKRZJHQGHUFDQIRUPWKHEDVLV
RIFODLPVRQHDFKRIWKHILYHHQXPHUDWHGJURXQGVLQWKH&RQYHQWLRQ

,QWHUQDWLRQDOJXLGDQFHLGHQWLILHVQXPHURXVZD\VLQZKLFKDQLQGLYLGXDOPD\VXIIHUSHUVHFXWLRQIRU
UHDVRQV RI WKHLU JHQGHU )RU LQVWDQFH JHQGHU PD\ EH D UHOHYDQW FRQWULEXWLQJ IDFWRU WR
SHUVHFXWLRQ WKDW WDNHV WKH IRUPV RI GLVFULPLQDWLRQ VH[XDO YLROHQFH GRPHVWLF YLROHQFH
FRHUFHGIDPLO\SODQQLQJIHPDOHJHQLWDOPXWLODWLRQSXQLVKPHQWIRUWUDQVJUHVVLRQRIVRFLDO
PRUHVDQGWUDIILFNLQJDPRQJRWKHUV,IWKHZHOOIRXQGHGIHDURIEHLQJSHUVHFXWHGLQWKHVH
RURWKHUZD\VLVIRUUHDVRQVRID&RQYHQWLRQJURXQG²UDFHUHOLJLRQQDWLRQDOLW\PHPEHUVKLSRID
SDUWLFXODU VRFLDO JURXS RU SROLWLFDO RSLQLRQ²WKHQ WKHUH H[LVWV WKH FRQQHFWLRQ UHTXLUHG E\ WKH
UHIXJHHGHILQLWLRQ,QFDVHVZKHUHDIHPDOHDSSOLFDQWVXIIHUHGGRPHVWLFDEXVHIRUH[DPSOH
QH[XV ZRXOG EH VDWLVILHG LI WKH SHUVHFXWRU KDUPHG WKH DSSOLFDQW IRU UHDVRQV UHODWHG WR KHU
UHODWLRQVKLSZLWKWKHSHUVHFXWRURUVWDWXVLQWKHUHODWLRQVKLSLQDGGLWLRQWRDQ\RWKHUUHDVRQVRU
PRWLYHVWKDWPD\H[LVW$OWHUQDWLYHO\LQWKDWVDPHSURILOHRIFDVHQH[XVZRXOGEHHVWDEOLVKHG


3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS FLWLQJ1LDQJY*RQ]DOHV)G WK&LU 
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5+DQGERRNVHHJHQHUDOO\81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R6HHDOVR(O6DOYDGRU(OLJLELOLW\*XLGHOLQHVSS*XDWHPDOD
(OLJLELOLW\*XLGHOLQHVS+RQGXUDV(OLJLELOLW\*XLGHOLQHVS

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R7KH3URSRVHG5XOHUHFRJQL]HVWKDWLQGLYLGXDOVZKRKDYHVXIIHUHGRU
IHDUIRUFHGDERUWLRQRULQYROXQWDU\VWHULOL]DWLRQ³VKDOOEHGHHPHGWRKDYHEHHQSHUVHFXWHGRQDFFRXQWRISROLWLFDORSLQLRQ´RU³VKDOOEH
GHHPHGWRKDYHDZHOOIRXQGHGIHDURISHUVHFXWLRQRQDFFRXQWRISROLWLFDORSLQLRQ´3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ S
 81+&5 REVHUYHV WKDW JLYHQ WKH JHQGHU HOHPHQW WKDW LV RIWHQ SUHVHQW LQ FODLPV LQYROYLQJ IRUFHG DERUWLRQ WKH SURYLVLRQ
UHGHILQLQJ³SROLWLFDORSLQLRQ´LVLQFRQVLVWHQWZLWKWKLVSURYLVLRQRQQH[XVWKDWZLOOSXUSRUWHGO\SUHFOXGHDOOJHQGHUEDVHGFODLPV

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R81+&5VWUHVVHVRQFHDJDLQWKDW³>W@KHFODLPDQWLVQRWUHTXLUHGWR
LGHQWLI\DFFXUDWHO\WKHUHDVRQZK\KHRUVKHKDVDZHOOIRXQGHGIHDURIEHLQJSHUVHFXWHG´,G

%ULHIIRU81+&5DV$PLFXV&XULDHDW*RQ]DOHVY7KRPDV86 -DQ 
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LI WKH 6WDWH¶V IDLOXUH WR SURWHFW WKH DSSOLFDQW ZDV FRQQHFWHG WR 6WDWH ELDVHV DQG GLVFULPLQDWLRQ
DJDLQVWZRPHQIRUH[DPSOHIRUUHOLJLRXVRUFXOWXUDOUHDVRQVHQJDJLQJWKH&RQYHQWLRQJURXQGRI
UHOLJLRQDQGRUSROLWLFDORSLQLRQ

7KHVL]HRIDJURXSRISHRSOHZKRVKDUHDSURWHFWHGFKDUDFWHULVWLFKDVQREHDULQJRQZKHWKHULW
PD\ IRUP WKH EDVLV RI D FODLP IRU LQWHUQDWLRQDO SURWHFWLRQ ,Q RWKHU ZRUGV ³>W@KH VL]H RI WKH
SXUSRUWHGVRFLDOJURXSLVQRWDUHOHYDQWFULWHULRQLQGHWHUPLQLQJZKHWKHUDSDUWLFXODUVRFLDOJURXS
H[LVWVZLWKLQWKHPHDQLQJRI$UWLFOH$  7KLVLVWUXHDVZHOOIRUFDVHVDULVLQJXQGHUWKHRWKHU
&RQYHQWLRQJURXQGV´³7KHVL]HRIWKHJURXSKDVVRPHWLPHVEHHQXVHGDVDEDVLVIRUUHIXVLQJ
WRUHFRJQL]HµZRPHQ¶JHQHUDOO\DVDSDUWLFXODUVRFLDOJURXS7KLVDUJXPHQWLVPLVFRQFHLYHGDV
WKHRWKHUJURXQGVDUHQRWERXQGE\WKLVTXHVWLRQRIVL]H´81+&5KDVH[SODLQHG³$GRSWLQJD
JHQGHUVHQVLWLYH LQWHUSUHWDWLRQ RI WKH  &RQYHQWLRQ GRHV QRW PHDQ WKDW DOO ZRPHQ DUH
DXWRPDWLFDOO\HQWLWOHGWRUHIXJHHVWDWXV7KHUHIXJHHFODLPDQWPXVWHVWDEOLVKWKDWKHRUVKHKDVD
ZHOOIRXQGHGIHDURIEHLQJSHUVHFXWHGIRUUHDVRQVRIUDFHUHOLJLRQQDWLRQDOLW\PHPEHUVKLSRID
SDUWLFXODUVRFLDOJURXSRUSROLWLFDORSLQLRQ´

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWVWULNHWKLVSURYLVLRQWKDWDOOEXWSUHFOXGHVDV\OXPLQ
FDVHVLQYROYLQJHLJKWGLIIHUHQWW\SHVRIFODLPVDVLQWHUQDWLRQDOODZUHTXLUHVWKDWDSSOLFDWLRQVIRU
LQWHUQDWLRQDO SURWHFWLRQ QRW EH UHMHFWHG LQ WKH DEVHQFH RI D FDVHE\FDVH DGMXGLFDWLRQ RI WKHLU
PHULWV)XUWKHU81+&5 UHFRPPHQGVWKDWWKH*RYHUQPHQWLPSOHPHQWDVWDQGDUGIRUQH[XVLQ
86 ODZ ZKLFK UHTXLUHV RQO\ WKDW D &RQYHQWLRQ JURXQG EH D UHOHYDQW FRQWULEXWLQJ IDFWRU QRW
QHFHVVDULO\RQHFHQWUDOUHDVRQIRUDQDSSOLFDQW¶VSHUVHFXWLRQZKLFKZLOOEULQJWKH8QLWHG6WDWHV
LQWRFRQIRUPLW\ZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGVRQWKLVLVVXH


(YLGHQFH
7KH3URSRVHG5XOHLQWURGXFHVDQHZSURYLVLRQEDUULQJWKHFRQVLGHUDWLRQRIHYLGHQFHUHODWHGWR
FXOWXUDO VWHUHRW\SHV LQ WKH DGMXGLFDWLRQ RI FODLPV IRU SURWHFWLRQ ,W GLFWDWHV ³)RU SXUSRVHV RI
DGMXGLFDWLQJ DQ DSSOLFDWLRQ IRU DV\OXP XQGHU VHFWLRQ  RI WKH $FW RU DQ DSSOLFDWLRQ IRU
ZLWKKROGLQJRIUHPRYDOXQGHUVHFWLRQ E  RIWKH$FWHYLGHQFHSURPRWLQJFXOWXUDOVWHUHRW\SHV
DERXW DQ LQGLYLGXDO RU D FRXQWU\ LQFOXGLQJ VWHUHRW\SHV EDVHG RQ UDFH UHOLJLRQ QDWLRQDOLW\ RU
JHQGHUDQGRIIHUHGWRVXSSRUWWKHEDVLVRIDQDOOHJHGIHDURIKDUPIURPWKHLQGLYLGXDORUFRXQWU\
VKDOO QRW EH DGPLVVLEOH LQ DGMXGLFDWLQJ WKDW DSSOLFDWLRQ´ 7KH UDWLRQDOH EHKLQG WKLV SURYLVLRQ LV
LQGLFDWHG WR EH WKDW ³SHUQLFLRXV FXOWXUDO VWHUHRW\SHV KDYH QR SODFH LQ WKH DGMXGLFDWLRQ RI
DSSOLFDWLRQVIRUDV\OXPDQGVWDWXWRU\ZLWKKROGLQJRIUHPRYDOUHJDUGOHVVRIWKHEDVLVRIWKHFODLP´
FLWLQJWRWKHIRUPHU$WWRUQH\*HQHUDO¶VGHFLVLRQLQ0DWWHURI$%DVVXSSRUW7KHSDUHQWKHWLFDO
DFFRPSDQ\LQJWKHFLWHWR0DWWHURI$%VXJJHVWVWKDWIRUH[DPSOHHYLGHQFHDERXWWRSLFVOLNH
PDFKLVPRDQGIDPLO\YLROHQFHDUHQRWDSSURSULDWH

81+&5LVFRQFHUQHGWKDWWKLVSURYLVLRQRIWKH3URSRVHG5XOHZLOOVHYHUHO\OLPLWDV\OXPVHHNHUV¶
DELOLW\WRVXEPLWDQGKDYHDGMXGLFDWRUVFRQVLGHUFULWLFDOFRXQWU\FRQGLWLRQVHYLGHQFHWKDWEHDUVRQ


%ULHIIRU81+&5DV$PLFXV&XULDHDW*RQ]DOHVY7KRPDV86 -DQ 
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
 ³&DVHVLQDQXPEHURIMXULVGLFWLRQVKDYHUHFRJQL]HGµZRPHQ¶DVDSDUWLFXODUVRFLDOJURXS7KLVGRHVQRWPHDQWKDWDOOZRPHQLQ
WKH VRFLHW\ TXDOLI\ IRU UHIXJHH VWDWXV $ FODLPDQW PXVW VWLOO GHPRQVWUDWH D ZHOOIRXQGHG IHDU RI EHLQJ SHUVHFXWHG EDVHG RQ KHU
PHPEHUVKLSLQWKHSDUWLFXODUVRFLDOJURXSQRWEHZLWKLQRQHRIWKHH[FOXVLRQJURXQGVDQGPHHWRWKHUUHOHYDQWFULWHULD´ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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GHWHUPLQLQJZKHWKHUWKH\DUHHOLJLEOHIRULQWHUQDWLRQDOSURWHFWLRQ:KLOH81+&5REVHUYHVWKDWQR
GRFXPHQWDU\ SURRI LV UHTXLUHG IRU VWDWHV WR UHFRJQL]H D UHIXJHH FODLP LQIRUPDWLRQ RQ FHUWDLQ
VRFLDOQRUPVDWWLWXGHVSUDFWLFHVDQGEHOLHIVPD\VXSSRUWDQDSSOLFDQW¶VFDVH)RUH[DPSOH
LQIRUPDWLRQ DERXW VSHFLILF VRFLDO QRUPV UHODWHG WR PDVFXOLQLW\ WKH H[SHFWDWLRQV RI ZRPHQ DQG
JLUOV DQG WKH W\SHV RI WUHDWPHQW WKDW DUH WROHUDWHG E\ FRPPXQLWLHV DQG DXWKRULWLHV LQ D JLYHQ
VRFLHW\ PD\ SURYLGH NH\ FRQWH[W IRU HYDOXDWLQJ ZKHWKHU D &RQYHQWLRQ JURXQG LV DSSOLFDEOH
LQFOXGLQJ ZKHWKHU D SRVLWHG SDUWLFXODU VRFLDO JURXS LV OHJDOO\ FRJQL]DEOH HVSHFLDOO\ ZKHWKHU LW
VDWLVILHVWKHVRFLDOGLVWLQFWLRQDQGSDUWLFXODULW\SURQJVRIWKDWDQDO\VLV DQGFRQQHFWHGWRWKHIHDU
RISHUVHFXWLRQZKHWKHUWKHJRYHUQPHQWLQWKHDSSOLFDQW¶VFRXQWU\RIRULJLQLVXQZLOOLQJRUXQDEOH
WRSURWHFWWKHPDVZHOODVZKHWKHUWKHDSSOLFDQWLVHOLJLEOHIRU&$7SURWHFWLRQ,QDGGLWLRQWKLV
W\SHRIHYLGHQFHPD\FRUURERUDWHRWKHUDVSHFWVRIDSSOLFDQWV¶FODLPVVXFKDVWKHSHUVHFXWLRQ
WKDW WKH\ VXIIHUHG RU IHDU %\ IRUHFORVLQJ WKH VXEPLVVLRQ RI D SRWHQWLDOO\ ZLGH ERG\ RI FRXQWU\
HYLGHQFH WKH SURYLVLRQ ZLOO PDNH LW H[FHSWLRQDOO\ FKDOOHQJLQJ IRU DV\OXPVHHNHUV WR PHHW WKH
HYLGHQWLDU\EXUGHQUHTXLUHGXQGHU86ODZ0RUHRYHU81+&5LVSDUWLFXODUO\FRQFHUQHGWKDW
UHVWULFWLQJ WKH VXEPLVVLRQ RI HYLGHQFH UHODWHG WR µFXOWXUDO VWHUHRW\SHV¶ ZLOO LQ IDFW HQFRXUDJH
DGMXGLFDWRUV WR LPSURSHUO\ UHO\ HYHQ LI LQDGYHUWHQWO\ RQ SHUVRQDO DVVXPSWLRQV RU VSHFXODWLRQ
DERXWWKHFRQWH[WDQGFLUFXPVWDQFHVWKDWDQDV\OXPVHHNHUIOHG81+&5LVWURXEOHGWKDWWKLV
UXOH ZLOO KDYH DQ KHDY\QHJDWLYH LPSDFW RQ DSSOLFDQWV ZLWK JHQGHUEDVHG FODLPVFKLOG DV\OXP
DSSOLFDQWVDQGRWKHUV

8QGHU LQWHUQDWLRQDO ODZ VWDWHV DUH JLYHQ OHHZD\ WR HVWDEOLVK DSSURSULDWH SURFHGXUHV IRU
GHWHUPLQLQJZKRLVRULVQRWHQWLWOHGWRDV\OXP'HVSLWHYDULDQFHLQWKHVSHFLILFIUDPHZRUNVIRU
H[DPLQLQJ DV\OXP DSSOLFDWLRQV WKDW H[LVW IURP 6WDWH WR 6WDWH HYHU\ IUDPHZRUN VKRXOG LQFOXGH
HVVHQWLDO JXDUDQWHHV DQG EDVLF UHTXLUHPHQWV 81+&5 FRQVLGHUV GHQ\LQJ DV\OXP DSSOLFDQWV
WKHRSSRUWXQLW\WRSUHVHQWUHOHYDQWHYLGHQFHWREHDEUHDFKRISURFHGXUDOIDLUQHVVDVLWFRQVWULFWV
DSSOLFDQWV¶DELOLWLHVWRHVWDEOLVKWKDWWKH\PHHWWKHUHIXJHHGHILQLWLRQVHWIRUWKXQGHU$UWLFOH$  
RIWKH&RQYHQWLRQ:KHWKHUFODLPHGFXOWXUDORUVRFLHWDOQRUPVRUSDWWHUQVZKLFKPD\EH
XQGHUVWRRGDVVWHUHRW\SHVVSHFLILFDOO\DUHUHOHYDQWLQUHIXJHHVWDWXVGHWHUPLQDWLRQGHSHQGVRQ
WKHQDWXUHDQGUHOLDELOLW\RIWKHLQIRUPDWLRQ:KHQVXFKLQIRUPDWLRQLVUHOLDEOHLWPD\EHSHUWLQHQW
DVHYLGHQFHLQDQLQGLYLGXDODV\OXPFDVH,QRWKHUFDVHVµVWHUHRW\SH¶HYLGHQFHPD\LQGHHGEHRI
OLPLWHG RU QR SUREDWLYH YDOXH RU VLPSO\ LUUHOHYDQW  $FFRUGLQJO\ LQWHUQDWLRQDO VWDQGDUGV GR QRW
SHUPLWWKHFDWHJRULFDOH[FOXVLRQRIFHUWDLQW\SHVRIHYLGHQFHWKDWPD\EHFULWLFDOWRFRQGXFWLQJ
UHIXJHHVWDWXVGHWHUPLQDWLRQ



81+&5+DQGERRN ³1RGRFXPHQWDU\SURRILVUHTXLUHGLQRUGHUIRUWKHDXWKRULWLHVWRUHFRJQL]HDUHIXJHHFODLPKRZHYHU
LQIRUPDWLRQRQSUDFWLFHVLQWKHFRXQWU\RIRULJLQPD\VXSSRUWDSDUWLFXODUFDVH´ 

 6HH HJ 5HSRUW RI WKH 6SHFLDO 5DSSRUWHXU RQ WRUWXUH DQG RWKHU FUXHO LQKXPDQ RU GHJUDGLQJ WUHDWPHQW RU SXQLVKPHQW -XDQ
0pQGH]5HSRUWWRWKH+XPDQ5LJKWV&RXQFLO$+5& -DQ  ³6WDWHVIDLOLQWKHLUGXW\WRSUHYHQWWRUWXUHDQGLOO
WUHDWPHQWZKHQHYHUWKHLUODZVSROLFLHVRUSUDFWLFHVSHUSHWXDWHKDUPIXOJHQGHUVWHUHRW\SHVLQDPDQQHUWKDWHQDEOHVRUDXWKRUL]HV
H[SOLFLWO\RULPSOLFLWO\SURKLELWHGDFWVWREHSHUIRUPHGZLWKLPSXQLW\´ 

7KHVWDQGDUGIRUFRUURERUDWLRQLQDV\OXPFDVHVXQGHU86ODZKDVEHFRPHLQFUHDVLQJO\GLIILFXOWIRUDSSOLFDQWVWRPHHWPDNLQJ
WKHLUDELOLW\WRVXEPLWFRXQWU\FRQGLWLRQVHYLGHQFHWKDWVXSSRUWVWKHLUFODLPHYHQPRUHFULWLFDO6LQFHWKHSDVVDJHRIWKH5($/,'$FW
LQDQLPPLJUDWLRQMXGJHFDQUHTXLUHDQDSSOLFDQWWRSURYLGHFRUURERUDWLQJHYLGHQFHWRVXVWDLQKLVRUKHUEXUGHQRISURRIHYHQLI
WKHLPPLJUDWLRQMXGJHILQGVWKHDSSOLFDQW¶VWHVWLPRQ\FUHGLEOHSHUVXDVLYHDQGVSHFLILF6HH5($/,'$FWRI3XE/1R
 D  % LL 6WDW FRGLILHGDW86& E  LL   86& E  % LL  ³:KHUHWKHWULHURIIDFW
GHWHUPLQHVWKDWWKHDSSOLFDQWVKRXOGSURYLGHHYLGHQFHWKDWFRUURERUDWHVRWKHUZLVHFUHGLEOHWHVWLPRQ\VXFKHYLGHQFHPXVWEHSURYLGHG
XQOHVVWKHDSSOLFDQWGRHVQRWKDYHWKHHYLGHQFHDQGFDQQRWUHDVRQDEO\REWDLQWKHHYLGHQFH´ 

6HH81+&5 (XURSHDQ5HIXJHH)XQGRIWKH(XURSHDQ&RPP¶Q%H\RQG3URRI&UHGLELOLW\$VVHVVPHQWLQ(8$V\OXP6\VWHPV
 0D\ KWWSVZZZUHIZRUOGRUJGRFLGEIEKWPO

81+&5+DQGERRN

81+&5+DQGERRN

81+&53URFHGXUDO6WDQGDUGVIRU56'8QGHU81+&5¶V0DQGDWH
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81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWVWULNHWKLVSURYLVLRQIURPWKH3URSRVHG5XOHDVLWLV
FOHDUO\DWYDULDQFHZLWKLQWHUQDWLRQDOVWDQGDUGVRQSURFHGXUDOIDLUQHVVLQDV\OXPDGMXGLFDWLRQDQG
ZLOO KDYH D VLJQLILFDQW LPSDFW RQ DSSOLFDQWV ZKR VXEPLW FHUWDLQ W\SHV RI FODLPV ,QVWHDG WKH
*RYHUQPHQWVKRXOGSHUPLWDSSOLFDQWVWRFRQWLQXHWRVXSSRUWWKHLUFODLPVZLWKFRXQWU\FRQGLWLRQV
HYLGHQFHWKDWSURYLGHVDGMXGLFDWRUVZLWKLQIRUPDWLRQWKDWFDQKHOSWKHPGHWHUPLQHZKHWKHUWKH
DSSOLFDQWLVHQWLWOHGWRUHIXJHHSURWHFWLRQ



,QWHUQDO5HORFDWLRQ

7KH3URSRVHG5XOHFUHDWHVDSUHVXPSWLRQWKDWLQWHUQDOUHORFDWLRQZRXOGEHUHDVRQDEOHLQFDVHV
LQYROYLQJQRQVWDWHDFWRUVZKLFKLWUHIHUVWRDV³SULYDWHDFWRUV´XQOHVVWKHDSSOLFDQWFDQHVWDEOLVK
E\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDWLWZRXOGEHXQUHDVRQDEOHWRUHORFDWH,QDGGLWLRQWKH
UXOH LGHQWLILHV LQGLYLGXDOV RU HQWLWLHV WKDW FRQVWLWXWH ³SULYDWH DFWRUV´ LQFOXGLQJ JDQJ PHPEHUV
URJXHRIILFLDOVDQGIDPLO\PHPEHUVRUQHLJKERUVZKRDUHQRWWKHPVHOYHVJRYHUQPHQWRIILFLDOV

81+&5LVFRQFHUQHGWKDWWKHQHZSUHVXPSWLRQWKDWLQWHUQDOUHORFDWLRQLVUHDVRQDEOHLQQRQVWDWH
DFWRUFDVHVHVWDEOLVKHVDQXQIDLUO\KLJKWKUHVKROGIRUHVWDEOLVKLQJDSURWHFWLRQFODLPZLOOXOWLPDWHO\
SUHFOXGHUHIXJHHVIURPUHFHLYLQJLQWHUQDWLRQDOSURWHFWLRQDQGFRXOGUHVXOWLQQRQUHIRXOHPHQWLQ
YLRODWLRQRI$UWLFOH  RIWKH&RQYHQWLRQ)XUWKHU81+&5LVSDUWLFXODUO\WURXEOHGWKDWWKLV
SURYLVLRQDSSHDUVWRDSSO\WRFKLOGDSSOLFDQWVZKRVHFDSDFLW\WRUHORFDWHLQWHUQDOO\LVSDUWLFXODUO\
OLPLWHGDQGZKRKDYHOHVVFDSDFLW\WRPHHWWKHEXUGHQRISURRISURSRVHGE\WKHVHFKDQJHV

,WLVDFNQRZOHGJHGWKDWWKHFRQFHSWRILQWHUQDOIOLJKWRUUHORFDWLRQLVFHUWDLQO\FRQVLGHUHGLQVRPH
FRXQWULHVLQDSSURSULDWHFDVHVLQWKHLPSOHPHQWDWLRQRIWKHLUUHIXJHHSURWHFWLRQ REOLJDWLRQV,W
VKRXOGKRZHYHUQRWEHVHHQDVDQLQGHSHQGHQWWHVWLQWKHGHWHUPLQDWLRQRIUHIXJHHVWDWXVDQG
VKRXOGQRWEHXVHGDVDSUHVXPSWLYHEDU81+&5DFNQRZOHGJHVWKDWWKHTXHVWLRQRIZKHWKHU
DQ DV\OXP DSSOLFDQW FRXOG LQWHUQDOO\ UHORFDWH YHU\ ZHOO PD\ DULVH LQ GHWHUPLQLQJ DV\OXP
HOLJLELOLW\DQGLQGHHGKDVDULVHQLQ86MXULVSUXGHQFHIRUGHFDGHV\HWXUJHVWKDWWKLVPXVW
EHFRQVLGHUHGDVSDUWRIWKHKROLVWLFDVVHVVPHQWRIUHIXJHHVWDWXV

$VDEDVHOLQHSULQFLSOH81+&5QRWHVWKDWWKHFULWHULDIRUUHIXJHHVWDWXVDUHWREHLQWHUSUHWHGLQ
D OLEHUDO DQG KXPDQLWDULDQ VSLULW LQ NHHSLQJ ZLWK WKH REMHFW DQG SXUSRVH RIWKH &RQYHQWLRQ 
,QWHUQDWLRQDOODZGRHVQRWUHTXLUHWKUHDWHQHGLQGLYLGXDOVWRH[KDXVWDOORSWLRQVZLWKLQWKHLURZQ
FRXQWU\ ILUVW EHIRUH VHHNLQJ DV\OXP %HFDXVH DV\OXP LV QRW D ODVW UHVRUW WKHUHIRUH LQWHUQDO
UHORFDWLRQFDQQRWEHLQYRNHG³LQDPDQQHUWKDWZRXOGXQGHUPLQHLPSRUWDQWKXPDQULJKWVWHQHWV

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJWRUHYLVH&)5 E  LLL VRWKDWLQWHUQDOUHORFDWLRQLV
SUHVXPHGUHDVRQDEOHLQLQVWDQFHVZKHUHWKHSHUVHFXWRULVQRWWKHJRYHUQPHQW  DQGLGDW SURSRVLQJWRUHYLVH&)5
 E  LLL VRWKDWLQWHUQDOUHORFDWLRQLVSUHVXPHGUHDVRQDEOHZKHUHWKHSHUVHFXWRULVDSULYDWHDFWRU VHHDOVRLG DW
SURSRVLQJWRFRQVLGHUWKHUHDVRQDEOHQHVVRILQWHUQDOUHORFDWLRQLQFUHGLEOHIHDUVFUHHQLQJV DQGLGS FODLPLQJWKDW³WKHUHLV
QRDSSDUHQWUHDVRQ´ZK\LQWHUQDOUHORFDWLRQZRXOGQRWEHUHDVRQDEOHZKHUHWKHSHUVHFXWRULVDQRQJRYHUQPHQWDFWRU 

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJ)HG5HJDW SURSRVLQJWRUHYLVH&)5 E  LY VRWKDW
³SULYDWH DFWRUV´ IRU WKH SXUSRVHV RI VHFWLRQ LLL LQFOXGHV ³JDQJ PHPEHUV URJXH RIILFLDOV IDPLO\ PHPEHUV ZKR DUH QRW JRYHUQPHQW
RIILFLDOVRUQHLJKERUVZKRDUHQRWJRYHUQPHQWRIILFLDOV DQGLGDW SURSRVLQJWRQDUURZWKHGHILQLWLRQRI³SULYDWHDFWRU´LQ
&)5 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS H[SODLQLQJWKDWWKHFXUUHQWUHJXODWLRQVSURYLGHD³QRQH[KDXVWLYHOLVWRI
IDFWRUVIRUDGMXGLFDWRUVWRFRQVLGHULQPDNLQJLQWHUQDOUHORFDWLRQGHWHUPLQDWLRQV´ DQGLGDW FLWLQJ0DOGRQDGRY/\QFK
)G   WK &LU   VHH DOVR HJ  &)5    E  L %   E  L %    E  L % 
 E  L % 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
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XQGHUO\LQJWKHLQWHUQDWLRQDOSURWHFWLRQUHJLPHQDPHO\WKHULJKWWROHDYHRQH¶VFRXQWU\WKHULJKW
WRVHHNDV\OXPDQGSURWHFWLRQDJDLQVWUHIRXOHPHQW´

,QWHUQDOUHORFDWLRQVKRXOGEHFRQVLGHUHGDVSDUWRIWKHKROLVWLFDVVHVVPHQWRIWKHDV\OXPFODLP
DVRSSRVHGWRFUHDWLQJDSUHVXPSWLRQRIGHQLDODVWKH3URSRVHG 5XOHVHWVRXWWRGR ,QWKLV
KROLVWLFDVVHVVPHQWWKHDGMXGLFDWRUVKRXOGORRNWRERWKUHOHYDQFHDQGUHDVRQDEOHQHVVWKDWLVLV
UHORFDWLRQSUDFWLFDOVDIHDQGOHJDOO\DFFHVVLEOH LIQRWWKLVLQTXLU\LVQRWUHOHYDQW DQGFDQWKH
FODLPDQWLQWKHFRQWH[WRIWKHFRXQWU\FRQFHUQHGOHDGDUHODWLYHO\QRUPDOOLIHZLWKRXWIDFLQJXQGXH
KDUGVKLS LIQRWWKLVLQTXLU\LVQRWUHDVRQDEOH :KHUHWKHSHUVHFXWRULVDQRQVWDWHDFWRUWKH
DGMXGLFDWRUVKRXOGORRNWRWKHFDSDFLW\IRUWKHSHUVHFXWRUWRSXUVXHWKHFODLPDQWLQRWKHUSDUWVRI
WKHFRXQWU\DVZHOODVWKHFDSDFLW\DQGZLOOLQJQHVVRIWKHVWDWHWRSURYLGHHIIHFWLYHSURWHFWLRQ

81+&5REVHUYHVWKDWDV\OXPVHHNHUVPD\QRWEHDEOHWRIOHHRUUHORFDWHZLWKLQWKHLUFRXQWULHV
RI RULJLQ ZKHQ SHUVHFXWHG E\ QRQVWDWH DFWRUV DQG LPSRVLQJ D SUHVXPSWLRQ RI VXFK IDLOV WR
DFFRXQW IRU WKH UHDOLW\ RI PDQ\ DV\OXPVHHNHUV ,Q FDVHV LQYROYLQJ QRQVWDWH DJHQWV RI
SHUVHFXWLRQDGMXGLFDWRUVPXVWSHUIRUPDQXDQFHGDQDO\VLVRIZKHWKHUWKHSHUVHFXWRULVOLNHO\WR
SXUVXH WKH FODLPDQW WR WKH SURSRVHG DUHD RI UHORFDWLRQ DQG ZKHWKHU HIIHFWLYH GXUDEOH 6WDWH
SURWHFWLRQIURPWKH KDUPIHDUHG H[LVWV LQWKDW SODFH :LWKUHVSHFWWRWKH DYDLODELOLW\ RI 6WDWH
SURWHFWLRQLQWKHSURSRVHGDUHDRIUHORFDWLRQDYDULHW\RIIDFWRUVPXVWEHFRQVLGHUHGLQFOXGLQJ
WKHDELOLW\DQGZLOOLQJQHVVRIWKH6WDWHWRSURYLGHSURWHFWLRQLQERWKWKHRULJLQDODUHDRISHUVHFXWLRQ
DQGWKHSURSRVHGDUHDRIUHORFDWLRQ%HFDXVHDVVHVVLQJUHDVRQDEOHQHVVRILQWHUQDOUHORFDWLRQ
LQYROYHVDKLJKO\IDFWDQGORFDWLRQVSHFLILFLQTXLU\LWLVQRWSRVVLEOHWRHVWDEOLVKDSUHVXPSWLRQ
WKDWLQWHUQDOUHORFDWLRQLVUHDVRQDEOHLQWKLVW\SHRIFDVH

7KH XVH RI WKH FRQFHSW RI LQWHUQDO UHORFDWLRQ VKRXOG QRW FUHDWH DGGLWLRQDO EXUGHQV IRU DV\OXP
VHHNHUVDVWKH3URSRVHG5XOHZRXOGGR,QVWHDGWKHEXUGHQRISURYLQJWKDWLQWHUQDOUHORFDWLRQ
LVUHDVRQDEOHVKRXOGUHVWRQWKHRQHZKRDVVHUWVWKHDOOHJDWLRQ:KHUHLQWHUQDOUHORFDWLRQLV
FRQVLGHUHGLQWHUQDWLRQDOODZUHTXLUHGWKDWDSDUWLFXODUDUHDRIWKHDSSOLFDQW¶VFRXQWU\RIRULJLQEH
LGHQWLILHGDQGWKDWWKHDSSOLFDQWWKHQKDYHDQRSSRUWXQLW\WRUHVSRQG7KH3URSRVHG5XOHVHWV
WKHEXUGHQZLWKWKHDV\OXPVHHNHUFUHDWLQJDSUHVXPSWLRQRILQWHUQDOUHORFDWLRQDOWHUQDWLYHVIRU
QRQVWDWH DFWRU SHUVHFXWLRQ ,QVWHDG WKH EXUGHQ WR GHPRQVWUDWH WKDW LQWHUQDO UHORFDWLRQ LV
UHDVRQDEOHVKRXOGOLHZLWKWKHDGMXGLFDWRUDQGWRPHHWWKDWEXUGHQWKHDGMXGLFDWRUZRXOGQHHG
WRVSHFLI\DORFDWLRQLQWKHFRXQWU\RIRULJLQZKHUHWKHDSSOLFDQWFRXOGOHDGDUHODWLYHO\QRUPDOOLIH
ZLWKRXWIDFLQJXQGXHKDUGVKLS


81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

³81+&5KDVORQJPDLQWDLQHGWKDWWKH&RQYHQWLRQGRHVQRWFRQIHUSURWHFWLRQH[FOXVLYHO\DJDLQVWSHUVHFXWLRQE\VWDWHDJHQWV
5DWKHUSHUVHFXWRU\FRQGXFWFDQDOVREHFRPPLWWHGE\QRQVWDWHDJHQWV´81+&5&RPPHQWVRQWKH(XURSHDQ&RPPLVVLRQ3URSRVDO
IRUD4XDOLILFDWLRQ5HJXODWLRQ±&20   )HE KWWSVZZZUHIZRUOGRUJGRFLGDIKWPO

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R , F 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR*DQJ*XLGDQFH RXWOLQLQJWKHDQDO\VLVIRULQWHUQDOIOLJKW
LQJDQJEDVHGFDVHV 81+&5JXLGDQFHRQWKLVLVVXHSURYLGHV³$VZLWKTXHVWLRQVLQYROYLQJ6WDWHSHUVHFXWLRQJHQHUDOO\WKHODWWHU
LQYROYHVDQHYDOXDWLRQRIWKHDELOLW\DQGZLOOLQJQHVVRIWKH6WDWHWRSURWHFWWKHFODLPDQWIURPWKHKDUPIHDUHG$6WDWHPD\IRULQVWDQFH
KDYHORVWHIIHFWLYHFRQWURORYHULWVWHUULWRU\DQGWKXVQRWEHDEOHWRSURWHFW/DZVDQGPHFKDQLVPVIRUWKHFODLPDQWWRREWDLQSURWHFWLRQ
IURPWKH6WDWHPD\UHIOHFWWKH6WDWH¶VZLOOLQJQHVVEXWXQOHVVWKH\DUHJLYHQHIIHFWLQSUDFWLFHWKH\DUHQRWRIWKHPVHOYHVLQGLFDWLYH
RIWKHDYDLODELOLW\RISURWHFWLRQ(YLGHQFHRIWKH6WDWH¶VLQDELOLW\RUXQZLOOLQJQHVVWRSURWHFWWKHFODLPDQWLQWKHRULJLQDOSHUVHFXWLRQDUHD
ZLOOEHUHOHYDQW,WFDQEHSUHVXPHGWKDWLIWKH6WDWHLVXQDEOHRUXQZLOOLQJWRSURWHFWWKHLQGLYLGXDOLQRQHSDUWRIWKHFRXQWU\LWPD\
DOVRQRWEHDEOHRUZLOOLQJWRH[WHQGSURWHFWLRQLQRWKHUDUHDV´81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR81+&5+DQGERRN GLVFXVVLQJEXUGHQRISURRI 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R ,, D  DGGUHVVLQJFRQVLGHUDWLRQVFRQFHUQLQJWKH³UHDVRQDEOHQHVV´
SURQJRIWKHLQWHUQDOUHORFDWLRQDQDO\VLV VHHDOVRLG HODERUDWLQJRQWKHVHFRQVLGHUDWLRQV 
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7KHUHDUHVSHFLDOFRQVLGHUDWLRQVLQDQ\DQDO\VLVRIDQLQWHUQDOIOLJKWRUUHORFDWLRQDOWHUQDWLYHIRU
FKLOG DSSOLFDQWV HVSHFLDOO\ XQDFFRPSDQLHG FKLOGUHQ *LYHQ WKDW FKLOG DV\OXP DSSOLFDQWV DUH
IUHTXHQWO\ WDUJHWHG E\ QRQVWDWH DJHQWV RI VXFK DV PLOLWDUL]HG JURXSV FULPLQDO JDQJV DQG
FDUHJLYHUV WKLV YXOQHUDEOH JURXS VWDQGV WR EH SDUWLFXODUO\ LPSDFWHG E\ WKH 3URSRVHG 5XOH¶V
SURYLVLRQ FUHDWLQJ D SUHVXPSWLRQ WKDW LQWHUQDO UHORFDWLRQ LV UHDVRQDEOH LQ FDVHV LQYROYLQJ QRQ
VWDWH DFWRUV ,QWHUQDO UHORFDWLRQ PD\ QRW EH SUDFWLFDOO\ UHDOLVWLF IRU FKLOGUHQ DQG SRVHV
SRWHQWLDOO\VHYHUHFRQVHTXHQFHVLQFOXGLQJYLRODWLRQVRIIXQGDPHQWDOKXPDQULJKWVOLNHWKHULJKW
WROLIHVXUYLYDODQGGHYHORSPHQW7KHFKLOG¶VEHVWLQWHUHVWVVKRXOGLQIRUPWKHGHWHUPLQDWLRQRI
ZKHWKHULQWHUQDOUHORFDWLRQLVUHDVRQDEOHDVZHOODVZKHWKHULWLVUHOHYDQW:KDWLVRULVQRWLQ
DFKLOG¶VEHVWLQWHUHVWLVDKLJKO\IDFWVSHFLILFDQDO\VLVWKDWRIWHQUHTXLUHVDQDGMXGLFDWRUWRHOLFLW
FULWLFDOLQIRUPDWLRQIURPWKHFKLOGDSSOLFDQWRURWKHUZLWQHVVHV'XHWRWKHLUWUDXPDKLVWRU\DJH
DQGPDWXULW\ OHYHO FKLOGUHQPD\ KDYH D GLIILFXOWWLPH DUWLFXODWLQJ WKHLU FODLPV DQGWKH\ DUH QRW
OLNHO\ WR EH DEOH WR UHEXW D SUHVXPSWLRQ RI UHDVRQDEOH LQWHUQDO UHORFDWLRQ HYHQ ZKHUH LW LV QRW
DFWXDOO\UHDVRQDEOH

,Q VXP 81+&5 LV FRQFHUQHG WKDW WKH 3URSRVHG 5XOH¶V FUHDWLRQ RI D SUHVXPSWLRQ RI LQWHUQDO
UHORFDWLRQ IRU QRQVWDWH DFWRU SHUVHFXWLRQ LV RXW RI VWHS ZLWK WKH REMHFW DQG SXUSRVH RI WKH
&RQYHQWLRQ6XEVWDQWLYHO\LQWHUQDOUHORFDWLRQVKRXOGEHFRQVLGHUHGRQDFDVHE\FDVHEDVLVDV
SDUW RI WKH KROLVWLF DQDO\VLV RI WKH UHIXJHH FODLP DQG VKRXOG ZHLJK WKH UHDVRQDEOHQHVV DQG
UHOHYDQFH RI WKH SRVVLELOLW\ RI UHORFDWLRQ 7KH UHDOLWLHV RI QRQVWDWH DFWRU SHUVHFXWLRQ PDNH LW
LPSHUDWLYHWKDWVXFKFODLPVEHLQFOXGHGLQVXFKKROLVWLFFDVHE\FDVHDQDO\VLV3URFHGXUDOO\WKH
EXUGHQRISURRIVKRXOGQRWIDOOWRWKHDV\OXPVHHNHUEXWUDWKHUWRWKHDGMXGLFDWRUZKRVKRXOG
LGHQWLI\ DQ DUHD RI WKH FRXQWU\ WKDW ZRXOG EH UHDVRQDEOH DQG UHOHYDQW IRU UHORFDWLRQ DQG ZKR
VKRXOG RIIHU WKH LQGLYLGXDO WKH RSSRUWXQLW\ WR UHEXW WKDW DVVHUWLRQ )LQDOO\ WKH VSHFLDO
FRQVLGHUDWLRQV RZHG FKLOG DV\OXP DSSOLFDQWV SDUWLFXODUO\ XQDFFRPSDQLHG FKLOGUHQ IXUWKHU
FRQILUP WKDW D SUHVXPSWLRQ RI LQWHUQDO UHORFDWLRQ DV DSSOLHG WR WKLV SRSXODWLRQ ZRXOG EH
LQDSSURSULDWH

81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW QRW LPSOHPHQW WKH QHZ SURYLVLRQ FUHDWLQJ D
SUHVXPSWLRQ RI LQWHUQDO UHORFDWLRQ LQ FDVHV LQYROYLQJ DV\OXPVHHNHUV ZKR KDYH VXIIHUHG
SHUVHFXWLRQ E\ QRQVWDWH DFWRUV ,QVWHDG 81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW EULQJ LWV
DGMXGLFDWLRQRILQWHUQDOUHORFDWLRQLQOLQHZLWKWKHLQWHUQDWLRQDOOHJDOSULQFLSOHVGHVFULEHGDERYH$W
WKHYHU\OHDVWFKLOGUHQ¶VFODLPVVKRXOGEHH[HPSWHGIURPWKLVVHFWLRQRIWKH3URSRVHG5XOH


)DFWRUVIRU&RQVLGHUDWLRQLQ'LVFUHWLRQDU\'HWHUPLQDWLRQV

L
&KDQJHVSXWIRUZDUGLQWKH3URSRVHG5XOH
81+&5 LV FRQFHUQHG WKDW WKH 3URSRVHG 5XOH PDQGDWHV WKDW DGMXGLFDWRUV FRQVLGHU DGGLWLRQDO
QHJDWLYH IDFWRUV LQ GHWHUPLQLQJ ZKHWKHU XOWLPDWHO\ WR JUDQW DV\OXP 7KLV VWHPV IURP WKH
³GLVFUHWLRQDU\´ SURYLVLRQ LQ 86 ODZ WKDW WKH DWWRUQH\ JHQHUDO RU KRPHODQG VHFXULW\ VHFUHWDU\
³PD\´ JUDQW DV\OXP LI WKH DSSOLFDQW PHHWV WKH GHILQLWLRQ 7KH 3URSRVHG 5XOH LQVWUXFWV
DGMXGLFDWRUV ZRUNLQJ IRU WKH DWWRUQH\ JHQHUDO RU KRPHODQG VHFXULW\ VHFUHWDU\ WR XVH WKHVH

)RUH[DPSOH³:KDWLVPHUHO\LQFRQYHQLHQWIRUDQDGXOWPLJKWZHOOFRQVWLWXWHXQGXHKDUGVKLSIRUDFKLOGSDUWLFXODUO\LQWKHDEVHQFH
RIDQ\IULHQGRUUHODWLRQ´81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R ³6XFKUHORFDWLRQPD\YLRODWHWKHKXPDQULJKWWROLIHVXUYLYDO
DQGGHYHORSPHQWWKHSULQFLSOHRIWKHEHVWLQWHUHVWVRIWKHFKLOGDQGWKHULJKWQRWWREHVXEMHFWHGWRLQKXPDQWUHDWPHQW´ 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

,PPLJUDWLRQDQG1DWLRQDOLW\$FW86& E  $   
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DGGLWLRQDOGLVFUHWLRQDU\IDFWRUVLQDZLGHUHDFKLQJDQGJLYHQWKHYHU\OLPLWHGFLUFXPVWDQFHVLQ
ZKLFKDQDSSOLFDQWPD\RYHUFRPHWKHPDOOEXWPDQGDWRU\IDVKLRQ%\GRLQJVRWKH3URSRVHG
5XOHHIIHFWLYHO\FUHDWHVQHZEDUVWRDV\OXPWKDWDUHEH\RQGWKHH[FOXVLRQDU\JURXQGVSURSRVHG
LQWKH&RQYHQWLRQDQG3URWRFRO

7KH3URSRVHG5XOHLQWURGXFHVDVHULHVRIWZHOYHQHJDWLYHGLVFUHWLRQDU\IDFWRUVWKDWDGMXGLFDWRUV
PXVWFRQVLGHULQDQ\DV\OXPDSSOLFDWLRQDQGZKLFKZLOOIRUFHIXOO\LQIOXHQFHZKHWKHUDQDSSOLFDWLRQ
IRU DV\OXP ZLOO EH JUDQWHG )LUVW WKH SURYLVLRQ LGHQWLILHV WKUHH ³VSHFLILF EXW QRQH[KDXVWLYH
IDFWRUVWKDWDGMXGLFDWRUVPXVWFRQVLGHU´LQGHWHUPLQLQJZKHWKHUWRJUDQWDV\OXP7KHVHIDFWRUV
DUH³VLJQLILFDQWO\DGYHUVH´IRUWKHSXUSRVHRIJUDQWLQJDV\OXP WKRXJKWKH3URSRVHG5XOHQRWHV
WKDWWKDWWKHDGMXGLFDWRU³VKRXOGDOVRFRQVLGHUDQ\RWKHUUHOHYDQWIDFWVDQGFLUFXPVWDQFHV´ 7KH\
LQFOXGH

L
8QODZIXO HQWU\ LQWR WKH 8QLWHG 6WDWHV XQOHVV ³PDGH LQ LPPHGLDWH IOLJKW IURP
SHUVHFXWLRQLQDFRQWLJXRXVFRXQWU\´
LL 
)DLOXUHWRDSSO\IRUSURWHFWLRQLQDWOHDVWRQHFRXQWU\WKURXJKZKLFKKHRUVKHWUDQVLWHG
EHIRUHDUULYLQJLQWKH8QLWHG6WDWHVDQG
LLL 
8VHRIIUDXGXOHQWGRFXPHQWVWRHQWHUWKH8QLWHG6WDWHVXQOHVVWKHLQGLYLGXDODUULYHV
GLUHFWO\IURPKLVRUKHUFRXQWU\RIRULJLQZLWKRXWWUDQVLWLQJWKURXJKDQ\RWKHUFRXQWU\
1H[W WKH SURYLVLRQ SURSRVHV QLQH DGGLWLRQDO DGYHUVH IDFWRUV ³WKH DSSOLFDELOLW\ RI ZKLFK ZRXOG
RUGLQDULO\UHVXOWLQWKHGHQLDORIDV\OXPDVDPDWWHURIGLVFUHWLRQ´ $GMXGLFDWRUVPD\³QHYHUWKHOHVV
IDYRUDEO\ H[HUFLVH GLVFUHWLRQ LQ H[WUDRUGLQDU\ FLUFXPVWDQFHV´ RU H[WUHPH DQG XQXVXDO
KDUGVKLSV 7KHVHQLQHIDFWRUVDSSO\WRDQ\DSSOLFDQWVZKR

$ 6SHQGPRUHWKDQGD\VLQDQ\WUDQVLWFRXQWU\LPPHGLDWHO\EHIRUHDUULYLQJLQWKH8QLWHG
6WDWHV
% 7UDQVLW WKURXJK PRUH WKDQ RQH FRXQWU\ EHWZHHQ WKHLU FRXQWU\ RI RULJLQ DQG WKH 8QLWHG
6WDWHV
& +DYH FHUWDLQ FULPLQDO KLVWRULHV WKDW ZLOO QRZ UHPDLQ UHOHYDQW IRU LPPLJUDWLRQ SXUSRVHV
GHVSLWH DQ\ UHYHUVDO YDFDWXU H[SXQJHPHQW RU PRGLILFDWLRQ RI WKHLU FRQYLFWLRQ RU
VHQWHQFHXQOHVVWKH\ZHUHIRXQGQRWJXLOW\
' $FFUXHPRUHWKDQRQH\HDURIXQODZIXOSUHVHQFHLQWKH8QLWHG6WDWHVSULRUWRILOLQJWKHLU
DV\OXPDSSOLFDWLRQ
( )DLOWRWLPHO\ILOHUHTXLUHGIHGHUDOVWDWHDQGORFDOLQFRPHWD[UHWXUQVRURWKHUZLVHIDLOWR
VDWLVI\DQ\IHGHUDOVWDWHRUORFDOWD[REOLJDWLRQV
) +DYHKDGWZRRUPRUHSULRUDV\OXPDSSOLFDWLRQVGHQLHGIRUDQ\UHDVRQ
* +DYH ZLWKGUDZQ D SULRU DV\OXP DSSOLFDWLRQ ZLWK SUHMXGLFH RU EHHQ IRXQG WR KDYH
DEDQGRQHGDSULRUDV\OXPDSSOLFDWLRQ
+ )DLOWRDWWHQGWKHLUDV\OXPLQWHUYLHZVZLWK'+6RU

 3URSRVHG 5XOH RQ $V\OXP DQG :LWKKROGLQJ S  SURSRVLQJ WKUHH PDQGDWRU\ GLVFUHWLRQDU\ IDFWRUV DQG QLQH DGGLWLRQDO
³DGYHUVHIDFWRUV´ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS HPSKDVLVDGGHG 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJDGGLWLRQVDW&)5 G  DQG G  

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS JLYLQJH[DPSOHVRIH[WUDRUGLQDU\FLUFXPVWDQFHV³VXFKDVWKRVHLQYROYLQJ
QDWLRQDOVHFXULW\RUIRUHLJQSROLF\FRQVLGHUDWLRQV´DQGVWDWLQJWKDWLIDQ\RIWKHQLQHDGYHUVHIDFWRUVDUHSUHVHQWWKHDGMXGLFDWRUFDQ
JUDQWDV\OXPLIWKHDSSOLFDQWVKRZV³E\FOHDUDQGFRQYLQFLQJHYLGHQFHWKDWWKHGHQLDORIDV\OXPZRXOGUHVXOWLQDQH[FHSWLRQDODQG
H[WUHPHO\XQXVXDOKDUGVKLS´ 7KH3URSRVHG5XOHFLWHVWRSUHYLRXVSULRUFDVHODZRQH[FHSWLRQVWRGLVFUHWLRQDU\GHQLDOV

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS VWDWLQJWKDWLIDQ\RIWKHQLQHDGYHUVHIDFWRUVDUHSUHVHQWWKHDGMXGLFDWRU
FDQJUDQWDV\OXPLIWKHDSSOLFDQWVKRZV³E\FOHDUDQGFRQYLQFLQJHYLGHQFHWKDWWKHGHQLDORIDV\OXPZRXOGUHVXOWLQDQH[FHSWLRQDO
DQGH[WUHPHO\XQXVXDOKDUGVKLS´ 
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,  :HUHVXEMHFWWRDILQDORUGHURIUHPRYDODQGGLGQRWILOHDPRWLRQWRUHRSHQWRVHHNDV\OXP
EDVHG RQ FKDQJHG FRXQWU\ FRQGLWLRQV ZLWKLQ D \HDU RI WKRVH FKDQJHV LQ FRXQWU\
FRQGLWLRQV
7KH 3URSRVHG 5XOH RQO\ SHUPLWV DQ DSSOLFDQW WR RYHUFRPH DQ\ RI WKH DERYH QLQH DGYHUVH
GLVFUHWLRQDU\IDFWRUVZKHUHWKHUHH[LVW³H[WUDRUGLQDU\FLUFXPVWDQFHV´RUZKHQWKHDSSOLFDQWFDQ
GHPRQVWUDWH E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH WKDW GHQLDO ³ZRXOG UHVXOW LQ H[FHSWLRQDO DQG
H[WUHPHO\ XQXVXDO KDUGVKLS´ 7KH UHJXODWLRQ VSHFLILFDOO\ FRQWHPSODWHV ³H[WUDRUGLQDU\
FLUFXPVWDQFHV´DVHQFRPSDVVLQJ³QDWLRQDOVHFXULW\RUIRUHLJQSROLF\FRQVLGHUDWLRQV´,WGRHVQRW
HODERUDWH RQ ZKDWPD\TXDOLI\ DV ³H[FHSWLRQDO DQG H[WUHPHO\ XQXVXDO KDUGVKLS´ LQWKH DV\OXP
FRQWH[WEXWUDWKHUUHIHUVWRSUHYLRXVFDVHODZ5HJDUGOHVVWKLVSURYLVLRQRIWKH3URSRVHG5XOH
FRQFOXGHV E\ QRWLQJ WKDW HYHQ ZKHQ DQ DSSOLFDQW FDQ HVWDEOLVK ³H[WUDRUGLQDU\ FLUFXPVWDQFHV´
WKRVHPD\QHYHUWKHOHVV³VWLOOEHLQVXIILFLHQWWRZDUUDQWDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQ´

,WLV81+&5¶VXQGHUVWDQGLQJWKDWDGLVFUHWLRQDU\GHQLDORIDV\OXPKDVW\SLFDOO\EHHQHQWHUHGDIWHU
WKHDGMXGLFDWRUKDVFRQVLGHUHGRWKHUDVSHFWVRIWKHDV\OXPFODLPDQGRXUFRPPHQWVEHORZ
UHIOHFWWKLVXQGHUVWDQGLQJ+RZHYHU81+&5QRWHVZLWKFRQFHUQWKDWWKLVSDQRSO\RIGLVFUHWLRQDU\
IDFWRUVFRXOGLQSUDFWLFHLQWHUSOD\ZLWKRWKHUDVSHFWVRIWKH3URSRVHG5XOHVXFKWKDWWKH\GHQ\
DFFHVV WR FRQVLGHUDWLRQ RI WKH VXEVWDQFH RI WKH DV\OXP FODLP DOWRJHWKHU )RU LQVWDQFH WKH
3URSRVHG5XOH¶VSURYLVLRQVRQIULYRORXVFODLPVLQGLFDWHVWKDWDQDV\OXPFODLPFDQEHGLVPLVVHG
DVIULYRORXV DQGWKHDSSOLFDQWUHQGHUHGXQDEOHWRUHDSSO\ LIWKHDSSOLFDWLRQLV³FOHDUO\IRUHFORVHG
E\DSSOLFDEOHODZ´81+&5LVFRQFHUQHGLQOLJKWRIRWKHUFKDQJHVVXJJHVWHGLQWKH3URSRVHG
5XOH WKDW DQ DSSOLFDQW ZKR IDOOV LQWR RQH RI WKHVH H[FHSWLRQDOO\ EURDG  FDWHJRULHV IRU
GLVFUHWLRQDU\ GHQLDO FRXOG VHH WKHLU DSSOLFDWLRQ ³IRUHFORVHG E\ DSSOLFDEOH ODZ´ /LNHZLVH WKH
3URSRVHG5XOHFRQWDLQVSURYLVLRQVSHUPLWWLQJSUHWHUPLVVLRQRIDSSOLFDWLRQVWKDWGRQRWHVWDEOLVK
DSULPDIDFLHFODLPRQSDSHUDQGRUDUH³OHJDOO\GHILFLHQW´DQG81+&5LVFRQFHUQHGWKDWWKLV
FRXOG EH FRQVWUXHG WR SHUPLW WKH SUHWHUPLVVLRQ RI FODLPV ZKLFK WULJJHU RQH RU PRUH RI WKHVH
GLVFUHWLRQDU\IDFWRUV&RQVHTXHQWO\LWVHHPVHPLQHQWO\SRVVLEOHWKDWWKHVHSURYLVLRQVFRXOGLQ
FRPELQDWLRQSUHFOXGHFRQVLGHUDWLRQRIWKHVXEVWDQFHRIWKHDV\OXPFODLP

LL 
81+&5¶VYLHZVRQGLVFUHWLRQDU\GHQLDOV
81+&5LVFRQFHUQHGWKDWWKHH[SDQVLYHQHZVHWRIQHJDWLYHGLVFUHWLRQDU\IDFWRUVZLOOHIIHFWLYHO\
IXQFWLRQDVDGGLWLRQDOEDUVWRDV\OXPLQDPDQQHUIDUEH\RQGWKHJURXQGVIRUH[FOXVLRQSUHVFULEHG
E\$UWLFOH(DQG$UWLFOH)RIWKH&RQYHQWLRQDQG3URWRFRO,QOLQHZLWKLQWHUQDWLRQDOVWDQGDUGV
SURYLVLRQVIRUWKHH[FOXVLRQRIWKRVHZKRZRXOGRWKHUZLVHTXDOLI\IRUSURWHFWLRQPXVWDOZD\VEH
DSSOLHGZLWK³JUHDWFDXWLRQ´DQGLQWHUSUHWHGLQD³UHVWULFWLYHPDQQHU´LQOLJKWRIWKHSRVVLEOHVHULRXV


3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJDGGLWLRQVWR&)5 G  L  G  L 
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJWRUHYLVH&)5 G  LL  G  LL 

&)5 G  LL  G  LL ³([FHSWLRQDODQGH[WUHPHO\XQXVXDOKDUGVKLS´LVDFRQFHSWLQ86LPPLJUDWLRQWKDW
KLVWRULFDOO\ZDVUHOHYDQWWRGHWHUPLQLQJHOLJLELOLW\IRURWKHUUHOLHILQFOXGLQJFDQFHOODWLRQRIUHPRYDOEXWQHYHUKDGDSODFHLQWKHDV\OXP
HOLJLELOLW\DQDO\VLV

  &)5   G  LL   G  LL  7KH SURYLVLRQ GRHV QRW FRPPHQW RQ ZKHWKHU H[FHSWLRQDO DQG H[WUHPHO\ XQXVXDO
KDUGVKLSPD\VRPHWLPHVEHLQVXIILFLHQWWRZDUUDQWDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQ

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS ³>$@IWHUGHPRQVWUDWLQJVWDWXWRU\DQGUHJXODWRU\HOLJLELOLW\´DSSOLFDQWV
PXVWWKHQGHPRQVWUDWHWKDWWKH$WWRUQH\*HQHUDORU6HFUHWDU\VKRXOG³H[HUFLVHKLVGLVFUHWLRQWRJUDQWDV\OXP´ VHHDOVRHJ86
&,7,=(16+,3  ,00,*5$7,21 6(596 30 *8,'$1&( )25 352&(66,1* 5($621$%/( )($5 &5(',%/( )($5 $6</80 $1'
5()8*(( &/$,06 ,1 $&&25'$1&( :,7+ 0$77(5 2) $%   ³>2@QFH DQ RIILFHU KDV GHWHUPLQHG WKDW DQ DSSOLFDQW LV HOLJLEOH IRU
DV\OXPKHRUVKHPXVWWKHQGHFLGHZKHWKHUWRIDYRUDEO\H[HUFLVHGLVFUHWLRQ´ 

6HHVXSUD6HFWLRQ,,,%S

 3URSRVHG 5XOH RQ $V\OXP DQG :LWKKROGLQJ S  SURSRVLQJ WR UHYLVH  &)5   F   VHH DOVR LG S 
SURSRVLQJWRUHYLVH&)5 F  

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS6HHGLVFXVVLRQDWVXSUD6HFWLRQ,,,%S
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FRQVHTXHQFHVRIGHQ\LQJSURWHFWLRQWRDQDV\OXPVHHNHU7KRXJKWKH3URSRVHG5XOHDVVHUWV
WKDWWKHVHDGYHUVHGLVFUHWLRQDU\IDFWRUV³IDOOVKRUWRIJURXQGVRIPDQGDWRU\GHQLDO´LWVHHPVWR
LQVWLWXWHDQHZVHWRIEDUVWRDV\OXPDVWKHSUHVHQFHRIDQ\RQHRIWKRVHIDFWRUVZLOOOHDGWRGHQLDO
RISURWHFWLRQLQDOOEXWWKHUDUHVWRIFLUFXPVWDQFHV7KHWZHOYHDUWLFXODWHGIDFWRUVLIDSSOLHGZLOO
FRQWUDYHQH IXQGDPHQWDO SULQFLSOHV JXDUDQWHHG XQGHU WKH  &RQYHQWLRQ LQFOXGLQJ QRQ
GLVFULPLQDWLRQ QRQSHQDOL]DWLRQ IRU LUUHJXODU HQWU\ RU SUHVHQFHDQG QRQUHIRXOHPHQW %HFDXVH
WKH3URSRVHG5XOHPDNHVQRH[FHSWLRQIRUFKLOGDV\OXPVHHNHUV81+&5DQWLFLSDWHVWKDWPDQ\
PHPEHUVRIWKLVH[FHSWLRQDOO\YXOQHUDEOHJURXSZLOOEHUHIRXOHGGXHWRWKHVHQHZSURYLVLRQVWKDW
DOOEXWEDUWKHPIURPUHOLHIDQGSURWHFWLRQ

81+&5REVHUYHVWKDWHYHQSULRUWRWKH3URSRVHG5XOHWKH86SUDFWLFHRIGLVFUHWLRQDU\GHQLDO
RIDV\OXPZDVDWYDULDQFHZLWKLQWHUQDWLRQDOODZZKLFKGRHVQRWUHFRJQL]HGLVFUHWLRQDVDIDFWRU
LQ SURYLGLQJ UHIXJHH SURWHFWLRQ 8QGHU LQWHUQDWLRQDO ODZ VRPHRQH ZKR PHHWV WKH GHILQLWLRQ
DUWLFXODWHGLQ$UWLFOHRIWKH&RQYHQWLRQDQG3URWRFRO³VKDOO´EHFRQVLGHUHGDUHIXJHH7KLV
GHILQLWLRQKDVDGHFODUDWRU\FKDUDFWHUWKDWLV³DSHUVRQGRHVQRWEHFRPHDUHIXJHHEHFDXVHRI
UHFRJQLWLRQEXWLVUHFRJQLVHGEHFDXVHVKHLVDUHIXJHH´,WIROORZVWKDWIDLOXUHWRPHHWFHUWDLQ
WHFKQLFDOUHTXLUHPHQWV³GRHVQRWQHJDWHWKHUHIXJHHFKDUDFWHURIWKHSHUVRQ´

)XQGDPHQWDOO\WKHULJKWWRVHHNDQGHQMR\DV\OXPLQFOXGHGLQWHUDOLDLQ$UWLFOHRIWKH8QLYHUVDO
'HFODUDWLRQ RQ +XPDQ 5LJKWV LV LPSOHPHQWHG LQ SDUW E\ 6WDWHV¶ REOLJDWLRQV WR SURYLGH
LQWHUQDWLRQDOSURWHFWLRQWRUHIXJHHVLQDFFRUGDQFHZLWKWKH&RQYHQWLRQDQGLWV3URWRFRO
7KH 8QLWHG 6WDWHV GHOLYHUV RQ WKLV UHVSRQVLELOLW\ LQ SDUW WKURXJK WKH VWDWXV RI ³DV\OHH´ ± WKH
RXWFRPHRIDVXFFHVVIXODV\OXPFODLP7KLVFDQQRWGHSHQGRQWKHGLVFUHWLRQRIWKHDGMXGLFDWRU
SURWHFWLRQXQGHUWKH&RQYHQWLRQDQGLWV3URWRFROLVQRWFRQWLQJHQWRQWKHGLVFUHWLRQRI
UHIXJHHDXWKRULWLHV

:KHQDQLQGLYLGXDOLVGHWHUPLQHGWRPHHWWKHµLQFOXVLRQFULWHULD¶RIWKHUHIXJHHGHILQLWLRQFRQWDLQHG
LQ$UWLFOH$  RIWKH&RQYHQWLRQRUWKH3URWRFROWKDWSHUVRQVKRXOGKDYHWKHLUUHIXJHH
VWDWXV IRUPDOO\ UHFRJQL]HG WKURXJK WKH GRPHVWLF OHJDO IUDPHZRUN RI WKH KRVW FRXQWU\ DQG EH
SURYLGHGZLWKDVHFXUHDQGVWDEOHVWDWXVWRVWD\DQGUHVLGHLQWKHFRXQWU\,QRWKHUZRUGVRQFH
LWLVHVWDEOLVKHGWKDWDSHUVRQLVDUHIXJHHWKHSHUVRQ³ODZIXOO\VWD\V´LQWKHKRVWFRXQWU\ZLWKLQ
WKHPHDQLQJRIWKH&RQYHQWLRQDQGVKRXOGEHDFFRUGHGDFFHVVWRDUDQJHRIULJKWVDOORZLQJ



81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
6HH5HIXJHH&RQYHQWLRQDUW$   SURYLGLQJWKDW³WKHWHUPµUHIXJHH¶VKDOODSSO\WR´DQ\RQHZKRPHHWVWKHGHILQLWLRQXQGHU$UWLFOH
$   HPSKDVLVDGGHG 

81+&5+DQGERRN

81+&5,QWHUSUHWLQJ$UWLFOHRIWKH&RQYHQWLRQ

6HH81+&5,PSOHPHQWDWLRQRIWKH&RQYHQWLRQDQGWKH3URWRFRO5HODWLQJWRWKH6WDWXVRI5HIXJHHV81'RF
(&6&3 -XO  ³7KHOHJLVODWLYHDSSURDFKDGRSWHGE\6WDWHVWRUHJXODWHUHIXJHHULJKWVFDQLQLWVHOIQHJDWLYHO\LQIOXHQFHWKHLU
UHDOL]DWLRQ,QVRPHFRXQWULHVIRUH[DPSOHWKHLVVXHRIUHIXJHHSURWHFWLRQLVDSSURDFKHGDVRQHRIGHILQLQJQRWWKHULJKWVWKHPVHOYHV
EXWUDWKHUWKHSRZHUVYHVWHGLQUHIXJHHRIILFLDOV7KLVPHDQVWKDWWKHSURWHFWLRQRIUHIXJHHULJKWVEHFRPHVDQH[HUFLVHRISRZHUVDQG
GLVFUHWLRQVE\WKRVHRIILFLDOVUDWKHUWKDQHQIRUFHPHQWRIVSHFLILFULJKWVLGHQWLILHGDQGJXDUDQWHHGE\ODZ,QRWKHUFDVHVWKHUHDOL]DWLRQ
RIUHIXJHHULJKWVLVOHIWWRGHSHQGXOWLPDWHO\RQDQH[HUFLVHRIPLQLVWHULDOGLVFUHWLRQ´ 

7KH86VWDWXVRI³ZLWKKROGLQJRIUHPRYDO´XQGHUWKH,1$GRHVQRWPHHWWKHUHTXLUHGSURYLVLRQRIULJKWVXQGHUWKH&RQYHQWLRQ
EHFDXVHLWKDVDKLJKHUEDUWKDQDQDV\OXPGHWHUPLQDWLRQDQGLVQRWDYDLODEOHWRDOOUHIXJHHV$VDUHVXOWWKRVHULJKWIXOO\FRQVLGHUHG
³UHIXJHHV´VWLOOGRQRWKDYHDFFHVVWRWKHSURWHFWLRQRIZLWKKROGLQJRIUHPRYDO&RPSDUH+XDQJY+ROGHU)G WK
&LU  ³>7@KHEDUIRUZLWKKROGLQJRIUHPRYDOLVKLJKHUDQDSSOLFDQWµPXVWGHPRQVWUDWHWKDWLWLVPRUHOLNHO\WKDQQRWWKDWKHZRXOG
EHVXEMHFWWRSHUVHFXWLRQ¶´LQKLVFRXQWU\RIRULJLQ TXRWLQJ$O+DUELY,16)G WK&LU ZLWK&DUGR]D)RQVHFD
86DW± VWDWLQJWKDWDQDV\OXPGHWHUPLQDWLRQUHTXLUHVDQDSSOLFDQWWRVKRZ³WRDUHDVRQDEOHGHJUHHWKDWKLVFRQWLQXHG
VWD\LQKLVFRXQWU\RIRULJLQKDVEHFRPHLQWROHUDEOHWRKLPIRUWKHUHDVRQVVWDWHGLQWKHGHILQLWLRQ>RIDUHIXJHH@RUZRXOGIRUWKHVDPH
UHDVRQVEHLQWROHUDEOHLIKHUHWXUQHGWKHUH´ TXRWLQJ+DQGERRN $GGLWLRQDOO\ZLWKKROGLQJRIUHPRYDOIDLOVWRJXDUDQWHHPDQ\
FHQWUDO&RQYHQWLRQULJKWVDYDLODEOHWRWKRVHUHFRJQL]HGWKURXJK$UWLFOHLQFOXGLQJULJKWVWRIDPLO\UHXQLILFDWLRQIUHHGRPIURPDUELWUDU\
GHWHQWLRQDQGSDWKZD\VWRQDWXUDOL]DWLRQ
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WKHSHUVRQWRLQWHJUDWH7KH86GLVFUHWLRQDU\SURYLVLRQZKLFKHIIHFWLYHO\VD\VWKDWDSHUVRQ
PD\PHHWWKHGHILQLWLRQRIDUHIXJHHEXWQRQHWKHOHVVQRWEHJUDQWHGDV\OXPLQWKH8QLWHG6WDWHV
JRHVDJDLQVWWKHREMHFWDQGSXUSRVHRIWKH&RQYHQWLRQDQGLWV3URWRFROE\IDLOLQJWR
HQVXUHWKHHIIHFWLYHLPSOHPHQWDWLRQRIWKHULJKWWRVHHNDQGHQMR\DV\OXP

7KHLQWHUQDWLRQDOOHJDOUHJLPHGRHVDFNQRZOHGJHWKDWWKHUHDUHLQGLYLGXDOVZKR PD\PHHWWKH
SRVLWLYH µLQFOXVLRQ¶  FULWHULD IRU UHIXJHH VWDWXV EXW ZKR QRQHWKHOHVV DUH H[FOXGHG IURP
LQWHUQDWLRQDOSURWHFWLRQ7KHUHOHYDQWSURYLVLRQVLQWKH&RQYHQWLRQDQG3URWRFRO OD\
RXW D FOHDU IUDPHZRUN IRU GHWHUPLQLQJ ZKR LV D UHIXJHH DQG LVWKHUHIRUH HQWLWOHG WR WKH ULJKWV
HQXPHUDWHGLQWKH&RQYHQWLRQLWVHOI ±DQGZKRZKLOHRWKHUZLVHKDYLQJWKHFKDUDFWHULVWLFVRID
UHIXJHH VKRXOG QRQHWKHOHVV EH H[FOXGHG IURP UHIXJHH VWDWXV 6XFK H[FOXVLRQDU\
FRQVLGHUDWLRQVVKRXOGJHQHUDOO\EHFRQVLGHUHGRQO\DIWHUDQDVVHVVPHQWRIWKHµLQFOXVLRQ¶DVSHFWV
RIWKHSHUVRQ¶VFODLPIRUUHIXJHHVWDWXVDQGVKRXOGEHEDODQFHGDJDLQVWWKHQHHGIRUSURWHFWLRQ
LWVHOI

7KHUH DUH WKUHH FDWHJRULHV RI FULWHULD IRU H[FOXVLRQ ZKLFK DUH FRPPRQO\ UHIHUUHG WR DV ³WKH
H[FOXVLRQFODXVHV´7KHILUVWFDWHJRU\²H[FOXVLRQRISHUVRQVDOUHDG\UHFHLYLQJ8QLWHG1DWLRQV
SURWHFWLRQRUDVVLVWDQFH²LVQRWUHOHYDQWWRWKHLVVXHVUDLVHGE\WKLV3URSRVHG5XOH+RZHYHU
WKH VHFRQG DQG WKLUG FDWHJRULHV²H[FOXVLRQ RI SHUVRQV QRW FRQVLGHUHG WR EH LQ QHHG RI
LQWHUQDWLRQDO SURWHFWLRQ DQG RI SHUVRQV FRQVLGHUHG QRW WR EH GHVHUYLQJ RI LQWHUQDWLRQDO
SURWHFWLRQ²SURYLGHVYDOXDEOHJXLGDQFHIRUWKHSDUWLFXODUSURYLVLRQVDWKDQG

7KH &RQYHQWLRQ VHWV D KLJK WKUHVKROG IRU WKH H[FOXVLRQ RI SHUVRQV QRW FRQVLGHUHG LQ QHHG RI
LQWHUQDWLRQDOSURWHFWLRQXQGHU$UWLFOH(,QGLYLGXDOV³UHFRJQL]HGE\WKHFRPSHWHQWDXWKRULWLHVRI
WKHFRXQWU\LQZKLFKKH>RUVKH@KDVWDNHQUHVLGHQFHDVKDYLQJWKHULJKWVDQGREOLJDWLRQVZKLFK
DUHDWWDFKHGWRWKHSRVVHVVLRQRIWKHQDWLRQDOLW\RIWKDWFRXQWU\´DUHH[FOXGHGIURPSURWHFWLRQLQ
DQRWKHUFRXQWU\%HFDXVHRIWKHSRWHQWLDOVHULRXVFRQVHTXHQFHVRIH[FOXGLQJDQLQGLYLGXDOZLWK
LQWHUQDWLRQDO SURWHFWLRQ QHHGV ³D VWULFW WHVW´ ZLWK WZR FRUH UHTXLUHPHQWV FRQWUROV ZKHWKHU DQ
DV\OXPVHHNHULVH[FOXGDEOHXQGHU$UWLFOH()RU$UWLFOH(WRDSSO\DSHUVRQPXVWKDYHERWK
D  WDNHQ UHVLGHQFH LQ WKH FRXQWU\ ZLWK UHVSHFW WR ZKLFK WKH DSSOLFDWLRQ RI $UWLFOH ( LV EHLQJ
H[DPLQHGDQG E EHUHFRJQL]HGE\WKHFRPSHWHQWDXWKRULWLHVRIWKDWFRXQWU\DVKDYLQJWKHULJKWV
DQGREOLJDWLRQVDWWDFKHGWRSRVVHVVLRQRIWKHQDWLRQDOLW\RIWKDWFRXQWU\,QRWKHUZRUGVWKH
ILUPUHVHWWOHPHQWEDUGRHVQRWDSSO\WRLQGLYLGXDOVZKRFRXOGWDNHXSUHVLGHQFHLQDWKLUGFRXQWU\
EXWKDYHQRWGRQHVR,WDOVRGRHVQRWDSSO\WRLQGLYLGXDOVZKRPHUHO\YLVLWHGWUDQVLWHGWKURXJK
RUZHUHSUHVHQWLQDFRXQWU\IRUDWHPSRUDU\RUVKRUWWHUPVWD\DVZHOODVWKRVHZKRVHULJKWVDQG
REOLJDWLRQVLQDFRXQWU\GLYHUJHVLJQLILFDQWO\IURPWKRVHHQMR\HGE\QDWLRQDOV7KHREMHFWDQG

 7KH REMHFW DQG SXUSRVH RI WKH  &RQYHQWLRQ DQG LWV  3URWRFRO LV WR HQVXUH UHIXJHHV FDQ HIIHFWLYHO\ JDLQ DFFHVV WR
LQWHUQDWLRQDOSURWHFWLRQDQGWKHULJKWVVWLSXODWHGLQWKH&RQYHQWLRQ WKHLPSRUWDQFHRIZKLFKLVHPSKDVL]HGLQWKH3URWRFROYLDDUW,  

5HIXJHH&RQYHQWLRQDUWV')

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ ³7KHH[FHSWLRQDOQDWXUHRI$UWLFOH)VXJJHVWVWKDWLQFOXVLRQVKRXOG
JHQHUDOO\EHFRQVLGHUHGEHIRUHH[FOXVLRQ´ DQG81+&5%DFNJURXQG1RWHRQWKH$SSOLFDWLRQRIWKH([FOXVLRQ&ODXVHV$UWLFOH
)RIWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV 6HS KWWSVZZZUHIZRUOGRUJGRFLGIGKWPO
H[SODLQLQJWKDWDSSOLFDWLRQRIWKHH[FOXVLRQFODXVHVUHTXLUHERWKDQHYDOXDWLRQRIWKHFULPHWKHDSSOLFDQW¶VUROHDQGWKHQDWXUHRIWKH
SHUVHFXWLRQIHDUHG 

81+&5+DQGERRNHWVHT

5HIXJHH&RQYHQWLRQDUW'VHHDOVR81+&5+DQGERRN

5HIXJHH&RQYHQWLRQDUW(

5HIXJHH&RQYHQWLRQDUW)

5HIXJHH&RQYHQWLRQDUW(

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ 0DU 
KWWSVZZZUHIZRUOGRUJGRFLGFDGKWPO

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ
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SXUSRVHRIWKLV$UWLFOHLVWRH[FOXGHIURPUHIXJHHVWDWXVWKRVHSHUVRQVZKRGRQRWUHTXLUHUHIXJHH
SURWHFWLRQ EHFDXVH WKH\ DOUHDG\ HQMR\ D VWDWXV ZKLFK SRVVLEO\ ZLWK OLPLWHG H[FHSWLRQV
FRUUHVSRQGVWRWKDWRIQDWLRQDOV

7KH&RQYHQWLRQDOVRVHWVDKLJKWKUHVKROGIRUWKH$UWLFOH)H[FOXVLRQFODXVHWRDSSO\8QGHUWKLV
DUWLFOHDSHUVRQPD\RQO\EHH[FOXGHGIURPUHIXJHHVWDWXVZKHQWKHUHDUH³VHULRXVUHDVRQVIRU
FRQVLGHULQJ´WKDW D  KHRU VKH KDV FRPPLWWHG DFULPH DJDLQVW SHDFH DZDU FULPH RU D FULPH
DJDLQVWKXPDQLW\ E KHRUVKHKDVFRPPLWWHGDVHULRXVQRQSROLWLFDOFULPHRXWVLGHWKHFRXQWU\
RIUHIXJHSULRUWRDGPLVVLRQWRWKDWFRXQWU\DVDUHIXJHHRU F KHRUVKHLVJXLOW\RIDFWVFRQWUDU\
WRWKHSXUSRVHVDQGSULQFLSOHVRIWKH8QLWHG1DWLRQV7KHUDWLRQDOHEHKLQG$UWLFOH)³LVWKDW
FHUWDLQDFWVDUHVRJUDYHDVWRUHQGHUWKHLUSHUSHWUDWRUVXQGHVHUYLQJRILQWHUQDWLRQDOSURWHFWLRQ
DVUHIXJHHVDQGWRHQVXUHWKDWVXFKSHUVRQVGRQRWDEXVHWKHLQVWLWXWLRQRIDV\OXPLQRUGHUWR
DYRLGEHLQJKHOGOHJDOO\DFFRXQWDEOHIRUWKHLUDFWV´

7KHJURXQGVIRUH[FOXVLRQ±WKDWLVGHQLDORIUHIXJHHVWDWXVWRDSHUVRQZKRZRXOGRWKHUZLVH
PHHWWKHHOLJLELOLW\FULWHULDIRULQWHUQDWLRQDOUHIXJHHSURWHFWLRQ±DUHHQXPHUDWHGH[KDXVWLYHO\LQ
$UWLFOHRIWKH&RQYHQWLRQ:KLOHWKHVHJURXQGVDUHVXEMHFWWRLQWHUSUHWDWLRQWKH\FDQQRW
EH VXSSOHPHQWHG E\ DGGLWLRQDO FULWHULD LQ WKH DEVHQFH RI DQ LQWHUQDWLRQDO FRQYHQWLRQ WR WKDW
HIIHFW7KHH[FOXVLRQFODXVHVLQ$UWLFOH)RIWKH&RQYHQWLRQLQSDUWLFXODUVKRXOGQRWEH
FRQIXVHGZLWK$UWLFOH  RIWKH&RQYHQWLRQZKLFKGHQLHVWKHEHQHILWRIQRQUHIRXOHPHQW
SURWHFWLRQXQGHU$UWLFOH  WR³DUHIXJHHZKRPWKHUHDUHUHDVRQDEOHJURXQGVIRUUHJDUGLQJDV
DGDQJHUWRWKHVHFXULW\RIWKHFRXQWU\LQZKLFKKHLVRUZKRKDYLQJEHHQFRQYLFWHGRIDILQDO
MXGJPHQWRIDSDUWLFXODUO\VHULRXVFULPHFRQVWLWXWHVDGDQJHUWRWKHFRPPXQLW\RIWKDWFRXQWU\´
$UWLFOH ) DQG $UWLFOH    DUH GLVWLQFW SURYLVLRQV WKDW VHUYH GLIIHUHQW SXUSRVHV $UWLFOH )
H[FOXGHVLQGLYLGXDOVIURPWKHUHIXJHHGHILQLWLRQZKHUHDV$UWLFOH  SURYLGHVIRUH[FHSWLRQVWR
WKHSULQFLSOHRIQRQUHIRXOHPHQW:KHUHDV$UWLFOH)DLPVWRSUHVHUYHWKHLQWHJULW\RIWKHUHIXJHH
SURWHFWLRQUHJLPH$UWLFOH  FRQFHUQVSURWHFWLRQRIWKHQDWLRQDOVHFXULW\RIWKHKRVWFRXQWU\
DQGSHUPLWVXQGHUH[FHSWLRQDOFLUFXPVWDQFHVWKHZLWKGUDZDORISURWHFWLRQIURPUHIRXOHPHQWRI
UHIXJHHVZKRSRVHDVHULRXVDFWXDORUIXWXUHGDQJHUWRWKHKRVWFRXQWU\RULWVFRPPXQLW\

$FFRUGLQJO\ WKH 3URSRVHG 5XOH¶V QHZ VHW RI DGYHUVH GLVFUHWLRQDU\ IDFWRUV XQGHUPLQH
IXQGDPHQWDOSULQFLSOHVRIWKH&RQYHQWLRQDQG3URWRFRO7KH3URSRVHG5XOHHIIHFWLYHO\
VXJJHVWVWKDWWKH\IXQFWLRQDVDGGLWLRQDOEDUVWRDV\OXP WKDWLVJURXQGVIRUH[FOXVLRQ 81+&5
LVFRQFHUQHGWKH\ZLOOEHQHDUO\LPSRVVLEOHIRUPDQ\DV\OXPVHHNHUVWRRYHUFRPHFUHDWLQJDQ
RQHURXVH[FOXVLRQIUDPHZRUNGHHSO\DWYDULDQFHZLWKLQWHUQDWLRQDOODZ)XUWKHUDQDO\VLVRIWKHVH
DGYHUVHGLVFUHWLRQDU\IDFWRUVLVSURYLGHGEHORZ

D 8QODZIXOHQWU\



81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ
5HIXJHH&RQYHQWLRQDUW)

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5%DFNJURXQG1RWHRQWKH$SSOLFDWLRQRIWKH([FOXVLRQ&ODXVHV$UWLFOH)RIWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXV
RI5HIXJHHV

5HIXJHH&RQYHQWLRQDUW  

81+&5QRWHVWKDWDVHSDUDWHSROLF\GLUHFWLQJWKDWDV\OXPVHHNHUVZKRFURVVLUUHJXODUO\EHGHQLHGDV\OXPLVEHLQJFKDOOHQJHGLQ
IHGHUDOFRXUW81+&5ILOHGDPLFXVEULHIVDGGUHVVLQJWKHDV\OXPSURFODPDWLRQLQ2$Y7UXPS''&FY 'HF 
6065Y7UXPS''&FY 'HF (DVW%D\6DQFWXDU\&RYHQDQWY%DUU1LQWK&LU1RV
2FW ,QDGGLWLRQ81+&5KDVSUHYLRXVO\PDGHSXEOLFVWDWHPHQWVUHJDUGLQJWKH86JRYHUQPHQW¶VDWWHPSWVWRUHVWULFWDV\OXP
EDVHGRQPDQQHURIHQWU\6HH81+&53UHVV5HOHDVH81+&5'HHSO\&RQFHUQHG$ERXW1HZ86$V\OXP5HVWULFWLRQV -XO\
 KWWSVZZZXQKFURUJHQXVQHZVSUHVVGFGIXQKFUGHHSO\FRQFHUQHGQHZDV\OXPUHVWULFWLRQVKWPO QRWLQJWKDW
VXFKDUXOH³ZLOOHQGDQJHUYXOQHUDEOHSHRSOHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQIURPYLROHQFHRUSHUVHFXWLRQ´ 81+&5LVFRQFHUQHG
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7KH 3URSRVHG 5XOH GLUHFWV WKDW WKRVH ZKR HQWHU LUUHJXODUO\ EH GHQLHG DV\OXP XQGHU WKH
GLVFUHWLRQDU\FODXVH81+&5LVWURXEOHGWKDWWKLVHOHPHQWRIWKH3URSRVHG5XOHDSSHDUVWRDOO
EXWPDQGDWHWKHGHQLDORIDV\OXPIRUDSSOLFDQWVZKRHQWHUWKH8QLWHG6WDWHVLUUHJXODUO\XQOHVVWKH
LQGLYLGXDOIOHGSHUVHFXWLRQRUWRUWXUHLQDFRQWLJXRXVFRXQWU\7KLVEDULVDWYDULDQFHZLWKWKUHH
IXQGDPHQWDOSULQFLSOHVRILQWHUQDWLRQDOODZXQGHUO\LQJWKH&RQYHQWLRQDQG3URWRFRO
LQFOXGLQJ QRQGLVFULPLQDWLRQ QRQSHQDOL]DWLRQ IRU LUUHJXODU HQWU\ RU SUHVHQFH DQG QRQ
UHIRXOHPHQW 7KH 3URSRVHG 5XOH GLVFULPLQDWHV DJDLQVW DV\OXPVHHNHUV IURP SDUWLFXODU
FRXQWULHV RI RULJLQ DQG SHQDOL]HV WKHP IRU WKHLU PDQQHU RI HQWU\ LQWR WKH 8QLWHG 6WDWHV DQG
LQFUHDVHVWKHULVNWKDWWKRVHLQGLYLGXDOVZLOOEHUHWXUQHGWRDSODFHZKHUHWKHLUOLYHVRUIUHHGRP
DUHDWULVNDOOWKHVHUHVXOWVFRQWUDYHQHLQWHUQDWLRQDOOHJDOVWDQGDUGV

7KH &RQYHQWLRQ ³UHFRJQL]HV WKDW WKH VHHNLQJ RI DV\OXP FDQ UHTXLUH UHIXJHHV WR EUHDFK
LPPLJUDWLRQUXOHV´DQGVWLSXODWHVWKDWUHIXJHHVVKRXOGQRWVXIIHUSHQDOWLHVRUGLVFULPLQDWLRQIRU
WKLVUHDVRQ$UWLFOH  RIWKH&RQYHQWLRQHIIHFWLYHO\SURKLELWVGLVFULPLQDWLRQEHWZHHQ
JURXSVRIUHIXJHHVEDVHGRQWKHLUPDQQHURIHQWU\6SHFLILFDOO\$UWLFOH  SURKLELWVVWDWHVIURP
LPSRVLQJSHQDOWLHVRQDV\OXPVHHNHUV³RQDFFRXQWRIWKHLULOOHJDOHQWU\RUSUHVHQFHSURYLGHG
WKH\ KDYH FRPH GLUHFWO\ SUHVHQW WKHPVHOYHV ZLWKRXW GHOD\ WR WKH DXWKRULWLHV DQG VKRZ JRRG
FDXVH IRU WKHLU LOOHJDO HQWU\ RU SUHVHQFH´ 7KH UHIHUHQFH WR ³SHQDOWLHV´ LQ $UWLFOH  LV QRW
LQWHQGHG WR EH OLPLWHG WR FULPLQDO SHQDOWLHV DQG HQFRPSDVVHV ³DQ\ DGPLQLVWUDWLYH VDQFWLRQ RU
SURFHGXUDO GHWULPHQW LPSRVHG RQ D SHUVRQ VHHNLQJ LQWHUQDWLRQDO SURWHFWLRQ´ 'LVSDUDWH
WUHDWPHQW RI WZR JURXSV RI UHIXJHHV²WKRVH ZKR DUULYH DW SRUWV RI HQWU\ DQG WKRVH ZKR HQWHU
LUUHJXODUO\²LV H[DFWO\ WKLV W\SH RI GHWULPHQW DV LV GHQ\LQJ WKH ODWWHU JURXS DFFHVV WR ULJKWV
HQXPHUDWHGLQWKH&RQYHQWLRQ0DNLQJXQODZIXOHQWU\DQHJDWLYHGLVFUHWLRQDU\IDFWRULQWKH
GHWHUPLQDWLRQRIUHIXJHHVWDWXVZKLFKVKRXOGQRWEHDGLVFUHWLRQDU\DQDO\VLVLQWKHILUVWSODFHLV
D SHQDOW\ WKDW FDUULHV SRWHQWLDOO\ VHULRXV FRQVHTXHQFHV IRU VRPHRQH VHHNLQJ LQWHUQDWLRQDO
SURWHFWLRQXQGHUPLQHVWKHULJKWWRDV\OXPDQGULVNYLRODWLRQVRIWKHSULQFLSOHRIQRQUHIRXOHPHQW

81+&5UHFRPPHQGVWKDWWKLVHOHPHQWRIWKH3URSRVHG5XOHQRWEHHQDFWHG

E 7UDQVLWIDFWRUV

WKDW WKLV W\SH RI PHDVXUH ³H[FHVVLYHO\ FXUWDLOV WKH ULJKW WR DSSO\ IRU DV\OXP MHRSDUGL]HV WKH ULJKW WR SURWHFWLRQ IURP UHIRXOHPHQW
VLJQLILFDQWO\UDLVHVWKHEXUGHQRISURRIRQDV\OXPVHHNHUVEH\RQGWKHLQWHUQDWLRQDOOHJDOVWDQGDUGVKDUSO\FXUWDLOVEDVLFULJKWVDQG
IUHHGRPVRIWKRVHZKRPDQDJHWRPHHWLWDQGLVQRWLQOLQHZLWKLQWHUQDWLRQDOREOLJDWLRQV´,G

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJWKDW&)5 G  L OLVWXQODZIXOHQWU\RUDWWHPSWHG
XQODZIXOHQWU\LQWRWKH8QLWHG6WDWHVDVD³VLJQLILFDQWDGYHUVHGLVFUHWLRQDU\IDFWRU´ DQGLGDW H[SODLQLQJWKDWLUUHJXODUHQWU\
VKRXOGEHFRQVLGHUHG³VLJQLILFDQWO\DGYHUVHIRUSXUSRVHVRIWKHGLVFUHWLRQDU\GHWHUPLQDWLRQ´ 

6HH5HIXJHH&RQYHQWLRQ,QWURGXFWRU\1RWH

7KHUDWLRQDOHEHKLQGWKLVDGYHUVHGLVFUHWLRQDU\IDFWRULVDIDLUO\FOHDUH[SUHVVLRQRIWKH86JRYHUQPHQW¶VLQWHQWWRSHQDOL]HDV\OXP
VHHNHUVZKRHQWHULUUHJXODUO\,WKLJKOLJKWVWKDWLWLVDIHGHUDOFULPHWRHQWHUWKH8QLWHG6WDWHVRXWVLGHRIDSRUWRIHQWU\DQGGLVFXVVHV
WKH³VLJQLILFDQWVWUDLQ´RQUHVRXUFHVWRUHVSRQGWRLQGLYLGXDOVZKRHQWHULUUHJXODUO\WRVHHNDV\OXP3URSRVHG5XOHRQ$V\OXPDQG
:LWKKROGLQJS81+&5REVHUYHVWKDWLIWKLVSURYLVLRQLVLQWHQGHGWRH[FOXGHEDVHGRQVXFKFULPLQDOFRQGXFWLWZRXOGEHDW
YDULDQFHZLWKWKHH[FOXVLRQFODXVHLQ$UWLFOH)ZKLFKGHVFULEHVSHUVRQVQRWGHVHUYLQJRILQWHUQDWLRQDOSURWHFWLRQDVWKRVHZKRKDYH
FRPPLWWHGFHUWDLQVHULRXVFULPHVRUKHLQRXVDFWV

5HIXJHH&RQYHQWLRQ,QWURGXFWRU\1RWH
 81+&5QRWHVWKDWWKHUHTXLUHPHQWLQ$UWLFOH  IRUDV\OXPVHHNHUVWRKDYH³FRPHGLUHFWO\´±ZKLOHQRWWKHSUHFLVHWRSLFRIWKLV
SURSRVHGFKDQJH ±PD\ QRQHWKHOHVV EH UHOHYDQW IRUFRQVLGHUDWLRQZKHQ FUDIWLQJ D IUDPHZRUN LQ OLQH ZLWKLQWHUQDWLRQDO ODZ)RU D
GHWDLOHGGLVFXVVLRQRIWKH³FRPHGLUHFWO\´WHUPLQ$UWLFOH  VHH&DWKU\Q&RVWHOOR81+&5/HJDODQG3URWHFWLRQ3ROLF\5HVHDUFK
VHULHV 33/$ $UWLFOH  RI WKH  &RQYHQWLRQ 5HODWLQJ WR WKH 6WDWXV RI 5HIXJHHV   -XO  
KWWSVZZZUHIZRUOGRUJGRFLGDGFKWPO QRWLQJ³WKHUHLVVWURQJVXSSRUWIRUWKHYLHZWKDWDOO UHIXJHHVDUHWREHUHJDUGHGDV
µFRPLQJGLUHFWO\¶H[FHSWWKRVHZKRKDYHIRXQGVHFXUHDV\OXPHOVHZKHUH´ 

 81+&5 /HJDO &RQVLGHUDWLRQV RQ 6WDWH 5HVSRQVLELOLWLHV IRU 3HUVRQV 6HHNLQJ ,QWHUQDWLRQDO 3URWHFWLRQ LQ 7UDQVLW $UHDV RI
µ,QWHUQDWLRQDO¶=RQHVDW$LUSRUWV -DQ KWWSVZZZUHIZRUOGRUJGRFLGFDKWPO

81+&5ILOHGDQDPLFXVEULHIDGGUHVVLQJWKHWUDQVLWEDQLQ2$Y7UXPS''&FY 'HF 6065Y7UXPS
''& FY 'HF   (DVW %D\ 6DQFWXDU\ &RYHQDQW Y %DUU 1LQWK &LU 1RV   2FW   ,Q
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81+&5LVFRQFHUQHGWKDWWKHWKUHHQHZWUDQVLWUHODWHGDGYHUVHGLVFUHWLRQDU\IDFWRUV²IDLOLQJWR
DSSO\IRUSURWHFWLRQLQDWOHDVWRQHWUDQVLWFRXQWU\VSHQGLQJPRUHWKDQGD\VLQDWUDQVLWFRXQWU\
DQGWUDQVLWLQJWKURXJKPRUHWKDQRQHFRXQWU\HQURXWHWRWKH8QLWHG6WDWHV²LPSLQJHRQWKH
ULJKWWRVHHNDV\OXPDQGWKHFRUHSULQFLSOHRI QRQUHIRXOHPHQWDQGJREH\RQGWKHH[KDXVWLYH
H[FOXVLRQ IUDPHZRUN SUHYLVLRQHG LQ LQWHUQDWLRQDO ODZ :KLOH HQVXULQJ UHIXJHH SURWHFWLRQ LV WKH
UHVSRQVLELOLW\RIWKHVWDWHZKHUHWKHUHIXJHHVDUH81+&5DFNQRZOHGJHVWKDWDWWKHVDPHWLPH
UHIXJHHVGRQRWKDYHDQXQIHWWHUHGULJKWWRFKRRVHWKHLUµDV\OXPFRXQWU\¶5HIXJHHV¶LQWHQWLRQV
RXJKWWREHWDNHQLQWRDFFRXQWZKHQFRQVLGHULQJRQZDUGPRYHPHQWDVVKRXOGFRQQHFWLRQVWR
WKHFRXQWU\LQZKLFKWKHUHIXJHHDSSOLHVIRUDV\OXP%ODQNHWUXOHVUHTXLULQJUHIXJHHVWRDSSO\
LQWKHILUVWFRXQWU\WKH\UHDFKDUHLQDSSURSULDWHDQGIDLOWRUHFRJQL]HWKHQHHGIRUUHVSRQVLELOLW\
VKDULQJLQUHIXJHHSURWHFWLRQJOREDOO\

$V GLVFXVVHG DERYH WKH &RQYHQWLRQ GRHV DFNQRZOHGJH WKDW SHUVRQV ZKR HQMR\ D VHFXUH
UHVLGHQF\ VWDWXV DQG ULJKWV DNLQ WR WKRVH RI QDWLRQDOV RQ RQH FRXQWU\ GR QRW QHHG DQG PD\
WKHUHIRUHEHH[FOXGHGIURPUHIXJHHVWDWXVLQDQRWKHUFRXQWU\$UWLFOH(SURYLGHVDSUHFLVHWHVW
DQG VHWV D KLJK WKUHVKROG IRU GHWHUPLQLQJ ZKHWKHU H[FOXVLRQ LV DSSOLFDEOH RQ VXFK JURXQG
LQGLYLGXDOV³UHFRJQL]HGE\WKHFRPSHWHQWDXWKRULWLHVRIWKHFRXQWU\LQZKLFKKH>RUVKH@KDVWDNHQ
UHVLGHQFH DV KDYLQJ WKH ULJKWV DQG REOLJDWLRQV ZKLFK DUH DWWDFKHG WR WKH SRVVHVVLRQ RI WKH
QDWLRQDOLW\RIWKDWFRXQWU\´DUHH[FOXGHGIURPSURWHFWLRQ)RU$UWLFOH(WRDSSO\DSHUVRQPXVW
KDYHERWK D WDNHQUHVLGHQFHLQWKHFRXQWU\ZLWKUHVSHFWWRZKLFKWKHDSSOLFDWLRQRI$UWLFOH(LV
EHLQJH[DPLQHGDQG E EHUHFRJQL]HGE\WKHFRPSHWHQWDXWKRULWLHVRIWKDWFRXQWU\DVKDYLQJWKH
ULJKWVDQGREOLJDWLRQVDWWDFKHGWRSRVVHVVLRQRIWKHQDWLRQDOLW\RIWKDWFRXQWU\

1RQHRIWKHWUDQVLWUHODWHGDGYHUVHGLVFUHWLRQDU\IDFWRUVDOLJQZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGV

x )DLOXUHWRDSSO\IRUSURWHFWLRQLQDWUDQVLWFRXQWU\,QWHUQDWLRQDOODZGRHVQRWUHTXLUH
DV\OXPVHHNHUVWR DSSO\ IRU SURWHFWLRQ LQWKHILUVW RU DQ\ VXEVHTXHQW FRXQWU\ WKURXJK
ZKLFK WKH\ WUDQVLW EHIRUH DUULYLQJ LQ WKH FRXQWU\ ZKHUH WKH\ LQWHQG WR VHHN DV\OXP
81+&5HPSKDVL]HVWKDWWKHSULPDU\UHVSRQVLELOLW\IRU LQWHUQDWLRQDOSURWHFWLRQUHPDLQV
ZLWKWKHVWDWHZKHUHDQDV\OXPFODLPLVORGJHG,QPDQ\FDVHVDV\OXPVHHNHUVPRYH
DGGLWLRQ 81+&5 KDV SUHYLRXVO\ PDGH SXEOLF VWDWHPHQWV UHJDUGLQJ WKH 86 JRYHUQPHQW¶V DWWHPSWV WR UHVWULFW DV\OXP EDVHG RQ
PDQQHU RI HQWU\ 6HH 81+&5 3UHVV 5HOHDVH 81+&5 'HHSO\ &RQFHUQHG $ERXW 1HZ 86 $V\OXP 5HVWULFWLRQV -XO   
KWWSVZZZXQKFURUJHQXVQHZVSUHVVGFGIXQKFUGHHSO\FRQFHUQHGQHZDV\OXPUHVWULFWLRQVKWPO QRWLQJWKDWVXFKD
UXOH³ZLOOHQGDQJHUYXOQHUDEOHSHRSOHLQQHHGRILQWHUQDWLRQDOSURWHFWLRQIURPYLROHQFHRUSHUVHFXWLRQ´ 81+&5LVFRQFHUQHGWKDWWKLV
W\SHRIPHDVXUH³H[FHVVLYHO\FXUWDLOVWKHULJKWWRDSSO\IRUDV\OXPMHRSDUGL]HVWKHULJKWWRSURWHFWLRQIURPUHIRXOHPHQWVLJQLILFDQWO\
UDLVHVWKHEXUGHQRISURRIRQDV\OXPVHHNHUVEH\RQGWKHLQWHUQDWLRQDOOHJDOVWDQGDUGVKDUSO\FXUWDLOVEDVLFULJKWVDQGIUHHGRPVRI
WKRVHZKRPDQDJHWRPHHWLWDQGLVQRWLQOLQHZLWKLQWHUQDWLRQDOREOLJDWLRQV´,G

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSDQGLGS SURSRVLQJWRLQFOXGHWKHWUDQVLWIDFWRUVDW&)5
 G  LL &)5 G  L $ DQG&)5 G  L % 

81+&5/HJDOFRQVLGHUDWLRQVUHJDUGLQJDFFHVVWRSURWHFWLRQDQGDFRQQHFWLRQEHWZHHQWKHUHIXJHHDQGWKHWKLUGFRXQWU\LQWKH
FRQWH[WRIUHWXUQRUWUDQVIHUWRVDIHWKLUGFRXQWULHV $SU >KHUHLQDIWHU6DIH7KLUG&RXQWU\3DSHU@VHHDOVR81+&5*XLGDQFH
RQ 5HVSRQGLQJ WR ,UUHJXODU 2QZDUG 0RYHPHQW RI 5HIXJHHV DQG $V\OXP6HHNHUV   6HS   81+&5 *XLGDQFH 1RWH RQ
ELODWHUDODQGRUPXOWLODWHUDOWUDQVIHUDUUDQJHPHQWVRIDV\OXPVHHNHUV 0D\ 

6DIH7KLUG&RXQWU\3DSHU

81+&5*XLGDQFHRQ5HVSRQGLQJWR,UUHJXODU2QZDUG0RYHPHQWRI5HIXJHHVDQG$V\OXP6HHNHUV 6HS 

5HIXJHH&RQYHQWLRQDUW(

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

 6HH 81+&5 *XLGDQFH RQ 5HVSRQGLQJ WR ,UUHJXODU 2QZDUG 0RYHPHQW RI 5HIXJHHV DQG $V\OXP6HHNHUV   6HS  
H[SODLQLQJWKDWZKLOHWKH&RQYHQWLRQGRHVQRWLQFOXGHWKHULJKWRIUHIXJHHVWRGHFLGHLQZKLFK6WDWHWKH\ZLOOUHFHLYHLQWHUQDWLRQDO
SURWHFWLRQDV\OXPVKRXOGQRWEHUHIXVHGVROHO\EHFDXVHLWFRXOGKDYHEHHQVRXJKWLQDQRWKHUFRXQWU\ ([HF&RPP1R ;;; 
5HIXJHHV:LWKRXWDQ$V\OXP&RXQWU\   K LLLLY  QRWLQJWKDW³>W@KHLQWHQWLRQVRIWKHDV\OXPVHHNHUDVUHJDUGVWKHFRXQWU\LQ
ZKLFKKHZLVKHVWRUHTXHVWDV\OXPVKRXOGDVIDUDVSRVVLEOHEHWDNHQLQWRDFFRXQW´DQGWKDW³>U@HJDUGVKRXOGEHKDGWRWKHFRQFHSW
WKDWDV\OXPVKRXOGQRWEHUHIXVHGVROHO\RQWKHJURXQGWKDWLWFRXOGEHVRXJKWIURPDQRWKHU6WDWH´ 

 81+&5 *XLGDQFH RQ 5HVSRQGLQJ WR ,UUHJXODU 2QZDUG 0RYHPHQW RI 5HIXJHHV  $V\OXP6HHNHUV    6HS  
KWWSVZZZUHIZRUOGRUJGRFLGGDGKWPO
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RQZDUGWRVHHNLQWHUQDWLRQDOSURWHFWLRQWKDWLVQRWLQIDFWDYDLODEOHLQWKHSODFHWRZKLFK
WKH\ KDYH LQLWLDOO\ IOHG 7KH IDFW WKDW DQ DV\OXPVHHNHU KDVPRYHG RQZDUG GRHV QRW
DIIHFWKLVRUKHUULJKWWRDSSO\IRUDV\OXPDQGEHWUHDWHGLQFRQIRUPLW\ZLWKLQWHUQDWLRQDO
UHIXJHHDQGKXPDQULJKWVODZLQFOXGLQJSURWHFWLRQIURP UHIRXOHPHQW7KXV³DV\OXP
VKRXOGQRWEHUHIXVHGVROHO\RQWKHJURXQGWKDWLWFRXOGEHVRXJKWHOVHZKHUH´

,Q DGGLWLRQ WKLV DGYHUVH GLVFUHWLRQDU\ IDFWRU JRHV IDU EH\RQG WKH H[FOXVLRQ FODXVH LQ
$UWLFOH(ZKLFKGRHVQRWDSSO\WRLQGLYLGXDOVZKRFRXOGWDNHUHVLGHQFHLQDWKLUGFRXQWU\
EXWKDYHQRWGRQHVRRUPHUHO\YLVLWHGWUDQVLWHGWKURXJKRUZHUHSUHVHQWLQDFRXQWU\IRU
DWHPSRUDU\RUVKRUWWHUPVWD\DVZHOODVWKRVHZKRVHULJKWVDQGREOLJDWLRQVLQDFRXQWU\
GLYHUJHVLJQLILFDQWO\IURPWKRVHHQMR\HGE\QDWLRQDOV

x 6SHQGLQJPRUHWKDQGD\VLQDWUDQVLWFRXQWU\ 7KLVDGYHUVHGLVFUHWLRQDU\IDFWRU
IDOOVRXWVLGHRIWKHH[FOXVLRQFODXVHLQ$UWLFOH(,WUHTXLUHVQRLQTXLU\LQWRZKHWKHUWKH
DV\OXPVHHNHUWRRNUHVLGHQFHLQWKHWUDQVLWFRXQWU\LQTXHVWLRQQRUGRHVLWUHTXLUHWKDW
WKHDV\OXPVHHNHUKDYHWKHULJKWVDQGREOLJDWLRQVHTXLYDOHQWWRWKRVHRIQDWLRQDOVLQWKDW
FRXQWU\7KHUHIRUHLWLVFOHDUO\DWYDULDQFHZLWKLQWHUQDWLRQDOODZ

x 7UDQVLWLQJWKURXJKPRUHWKDQRQHFRXQWU\$VZLWKWKHRWKHUWUDQVLWUHODWHGSURYLVLRQV
WKLVDGYHUVHGLVFUHWLRQDU\IDFWRULVDWRGGVZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGVRQH[FOXVLRQ
,WGRHVQRWFRQWHPSODWHZKHWKHUDQDV\OXPVHHNHUWRRNUHVLGHQFHDQGKDGFHUWDLQULJKWV
DQG UHVSRQVLELOLWLHV LQ DQ\ WUDQVLW FRXQWU\ DV UHTXLUHG XQGHU $UWLFOH ( WR GHWHUPLQH
ZKHWKHUDSHUVRQLVQRWFRQVLGHUHGLQQHHGRILQWHUQDWLRQDOSURWHFWLRQ
7KHUHIRUHGLUHFWLQJDGMXGLFDWRUVWRGHQ\DSSOLFDWLRQVZKHUHWKHDV\OXPVHHNHUGLGQRWDSSO\IRU
DV\OXPLQDWUDQVLWFRXQWU\VWD\HGIRUDVKRUWWLPHLQDWUDQVLWFRXQWU\RUWUDQVLWHGWKURXJKRQHRU
PRUHFRXQWULHVZLOOH[FHVVLYHO\FXUWDLOWKHSURWHFWLRQIRUUHIXJHHVWRZKLFKWKH\DUHHQWLWOHGXQGHU
WKH&RQYHQWLRQDQG3URWRFRO

81+&5UHFRPPHQGVWKDWWKHVHHOHPHQWVRIWKH3URSRVHG5XOHQRWEHHQDFWHG

F )UDXGXOHQWGRFXPHQWV
7KH3URSRVHG5XOHVWDWHVWKDWDQDSSOLFDQWZKRXVHV³IUDXGXOHQWGRFXPHQWV´WRHQWHUWKH8QLWHG
6WDWHV LV ³LQDGPLVVLEOH´ 81+&5 LV FRQFHUQHG WKDW WKLV DGYHUVH GLVFUHWLRQDU\ IDFWRU IDLOV WR
UHFRJQL]HWKDWVRPHDV\OXPVHHNHUVPD\EHIRUFHGWRUHO\RQIUDXGXOHQWGRFXPHQWVWRHVFDSH
YLROHQFH RU SHUVHFXWLRQ WKDW WKH\ IDFH LQ D WHUULWRU\ LQFOXGLQJ D WHUULWRU\ WKDW PD\ QRW EH WKH
DV\OXPVHHNHU¶VFRXQWU\RIRULJLQ6LPLODUWRWKHDGYHUVHGLVFUHWLRQDU\IDFWRURQXQODZIXOHQWU\
WKLV SURYLVLRQ FRQWUDYHQHV IXQGDPHQWDO SULQFLSOHV RI UHIXJHH SURWHFWLRQ E\ SHQDOL]LQJ DV\OXP
VHHNHUVZKRZHUHIRUFHGWREUHDFKLPPLJUDWLRQUXOHVGXULQJWKHLUIOLJKWWRVHHNVDIHW\




81+&5*XLGDQFHRQ5HVSRQGLQJWR,UUHJXODU2QZDUG0RYHPHQWRI5HIXJHHV $V\OXP6HHNHUV
81+&5*XLGDQFHRQ5HVSRQGLQJWR,UUHJXODU2QZDUG0RYHPHQWRI5HIXJHHV $V\OXP6HHNHUV

([HF&RPP1R ;;; 5HIXJHHV:LWKRXWDQ$V\OXP&RXQWU\   K LY 

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSVHHDOVRLGDW SURSRVLQJWRUHYLVH&)5 G  LLL VR
WKDWWKHXVHRIIUDXGXOHQWGRFXPHQWVLVD³VLJQLILFDQWDGYHUVHGLVFUHWLRQDU\IDFWRU´IRUDGMXGLFDWRUV 

6HH([&RP&RQFOXVLRQ1R ;/ ±81+&5 L 

6HH5HIXJHH&RQYHQWLRQ,QWURGXFWRU\1RWH GLVFXVVLQJQRQSHQDOL]DWLRQDQGQRQUHIRXOHPHQW 
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8QGHU$UWLFOH  RIWKH&RQYHQWLRQVWDWHVDUHSURKLELWHGIURPLPSRVLQJSHQDOWLHVRQDV\OXP
VHHNHUV³RQDFFRXQWRIWKHLULOOHJDOHQWU\RUSUHVHQFHSURYLGHGWKH\KDYHFRPHGLUHFWO\SUHVHQW
WKHPVHOYHV ZLWKRXW GHOD\ WR WKH DXWKRULWLHV DQG VKRZ JRRG FDXVH IRU WKHLU LOOHJDO HQWU\ RU
SUHVHQFH´³,OOHJDOHQWU\´LVXQGHUVWRRGWR³LQFOXGHDUULYLQJRUVHFXULQJHQWU\WKURXJKWKHXVHRI
IDOVHRUIDOVLILHGGRFXPHQWV´7KLVUHIOHFWVLQWHUQDWLRQDOODZ¶VUHFRJQLWLRQ³WKDWFLUFXPVWDQFHV
PD\ FRPSHO D UHIXJHH RU DV\OXPVHHNHU WR KDYH UHFRXUVH WR IUDXGXOHQW GRFXPHQWDWLRQ ZKHQ
OHDYLQJDFRXQWU\LQZKLFKKLVSK\VLFDOVDIHW\RUIUHHGRPDUHHQGDQJHUHG´3HQDOWLHVLPSRVHG
EH\RQG WKHVFRSH RI $UWLFOH   ULVN XQGHUPLQLQJ WKH REMHFW DQG SXUSRVH RIWKH &RQYHQWLRQ
ZKLFKDVGLVFXVVHGDERYHJLYHVPHDQLQJWRWKHULJKWWRVHHNDQGHQMR\DV\OXP(QDFWLQJWKLV
SURYLVLRQLVOLNHO\WROHDGWRWKHIRUFHGUHWXUQRIUHIXJHHVWRWHUULWRULHVZKHUHWKH\IHDUWKUHDWVWR
WKHLUOLYHVDQGIUHHGRPLQYLRODWLRQRI$UWLFOH  DQGLQDPDQQHUWKDWXQGHUPLQHVWKHREMHFW
DQGSXUSRVHRIWKH&RQYHQWLRQ

81+&5UHFRPPHQGVWKDWWKLVHOHPHQWRIWKH3URSRVHG5XOHQRWEHHQDFWHG

G &ULPLQDOFRQYLFWLRQV
7KH3URSRVHG5XOHVWDWHVWKDWDGMXGLFDWRUVPXVWFRQVLGHUDQ\FULPLQDOFRQYLFWLRQWKDWUHPDLQV
UHOHYDQWIRULPPLJUDWLRQSXUSRVHVXQGHU86ODZDVDVLJQLILFDQWDGYHUVHIDFWRU LQFOXGLQJWKRVH
WKDW KDYH EHHQ UHYHUVHG YDFDWHG H[SXQJHG RU PRGLILHG  0RUH VSHFLILFDOO\ LW GLUHFWV
DGMXGLFDWRUV WR GHQ\ DSSOLFDWLRQV ILOHG E\ LQGLYLGXDOV ZKR ZHUH SUHYLRXVO\ FRQYLFWHG RI D
³SDUWLFXODUO\ VHULRXV FULPH´ EXW ZKRVH FRQYLFWLRQV RU VHQWHQFHV ZHUH VXEVHTXHQWO\ UHYHUVHG
YDFDWHG H[SXQJHG RUPRGLILHGXQOHVV WKH LQGLYLGXDO ZDV IRXQG QRW JXLOW\ 7KLV SURSRVDO LV
LQFRQVLVWHQWZLWKWKHJURXQGVIRUH[FOXVLRQEDVHGRQDQDSSOLFDQW¶VLQYROYHPHQWLQFHUWDLQFULPHV
RUKHLQRXVDFWVHVWDEOLVKHGE\$UWLFOH)RIWKH&RQYHQWLRQVHWWLQJXSWKHSRVVLELOLW\RIGHQLDOVRI
DV\OXP ZLWKRXW VXIILFLHQW OHYHOV RI FDVHE\FDVH DQDO\VLV DQG ULJRURXV SURFHGXUDO VDIHJXDUGV
7KLV FKDQJH FRPSRXQGV WKH SUHH[LVWLQJ LQFRPSDWLELOLWLHV EHWZHHQ WKH DFWV OLVWHG LQ 6HFWLRQ
 F DQGWKHH[KDXVWLYHIUDPHZRUNIRUH[FOXVLRQDVZHOODVH[FHSWLRQVWRWKHSULQFLSOHRI
QRQUHIRXOHPHQWDVDUWLFXODWHGLQ$UWLFOHV)DQG  RIWKH&RQYHQWLRQUHVSHFWLYHO\

81+&5 LV FRQFHUQHG WKDWWKH 3URSRVHG 5XOH JLYHV DGMXGLFDWRUV DXWKRULW\ WRUHO\ RQ UHYHUVHG
YDFDWHGH[SXQJHGRUPRGLILHGFRQYLFWLRQVXQOHVVWKHLQGLYLGXDOZDVIRXQGQRWJXLOW\WRGHQ\

 *X\ 6 *RRGZLQ*LOO $UWLFOH  RI WKH  &RQYHQWLRQ 5HODWLQJ WR WKH 6WDWXV RI 5HIXJHHV 1RQ3HQDOL]DWLRQ 'HWHQWLRQ DQG
3URWHFWLRQ 2FW KWWSVZZZXQKFURUJEFIGISGI

([&RP&RQFOXVLRQ1R ;/ ±81+&5 L VHHDOVR81+&581+&5¶V3RVLWLRQRQ0DQLIHVWO\8QIRXQGHG$SSOLFDWLRQV
IRU$V\OXP 'HF  ³$VWRWKHXVHRIIRUJHGRUFRXQWHUIHLWGRFXPHQWVLWLVQRWWKHXVHRIVXFKGRFXPHQWVZKLFKUDLVHVWKH
SUHVXPSWLRQRIDQDEXVLYHDSSOLFDWLRQEXWWKHDSSOLFDQW VLQVLVWHQFHWKDWWKHGRFXPHQWVDUHJHQXLQH,WVKRXOGEHERUQHLQPLQGLQ
WKLVUHJDUGWKDWDV\OXPVHHNHUVZKRKDYHEHHQFRPSHOOHGWRXVHIRUJHGWUDYHOGRFXPHQWVZLOORIWHQLQVLVWRQWKHLUJHQXLQHQHVVXQWLO
WKHWLPHWKH\DUHDGPLWWHGLQWRWKHFRXQWU\DQGWKHLUDSSOLFDWLRQH[DPLQHG´ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJWKDWFULPLQDOFRQYLFWLRQVDUHVLJQLILFDQWDGYHUVHIDFWRUVDQGWKDW
DFRQYLFWLRQUHPDLQVYDOLG³GHVSLWHDUHYHUVDOYDFDWXUH[SXQJHPHQWRUPRGLILFDWLRQ´LIWKHFKDQJHZDVQRWEDVHGRQSURFHGXUDORU
VXEVWDQWLYHGHIHFWLQWKHSURFHHGLQJV VHHDOVRLGS SURSRVLQJWRUHYLVH&)5 G  L & VRWKDWFRQYLFWLRQV
WKDWZRXOGRWKHUZLVHEHYDOLG³EXWIRUWKHUHYHUVDOYDFDWXUH[SXQJHPHQWRUPRGLILFDWLRQ´LQGLFDWHDVLJQLILFDQWDGYHUVHIDFWRU 

6HH86& E  $ LL &)5 F  F &I2IIRI6WDII$WWRUQH\V1LQWK&LUFXLW&RXUWRI$SSHDOV&ULPLQDO
,VVXHV LQ ,PPLJUDWLRQ /DZ ' -DQ   KWWSFGQFDXVFRXUWVJRYGDWDVWRUHXSORDGVLPPLJUDWLRQLPPLJBZHVW'SGI $
FRQYLFWLRQ RYHUWXUQHG IRU VXEVWDQWLYH QRQLPPLJUDWLRQ UHDVRQV PD\ QRW EH XVHG DV WKH EDVLV IRU UHPRYDELOLW\ 6HH HJ 1DWK Y
*RQ]DOHV)G WK&LU 3REOHWH0HQGR]DY+ROGHU)G WK&LU 7KHJRYHUQPHQW
EHDUVWKHEXUGHQRISURYLQJZKHWKHUDVWDWHFRXUWUHYHUVHGRUYDFDWHGDSULRUFRQYLFWLRQIRUUHDVRQVRWKHUWKDQWKHPHULWV5H\HV
7RUUHVY+ROGHU)G WK&LU ([SXQJHGFODLPVXVXDOO\VWLOOFRXQWDVFRQYLFWLRQVIRULPPLJUDWLRQSXUSRVHV

81+&5DFNQRZOHGJHVWKDWWKHUHLVSRWHQWLDORYHUODSEHWZHHQWKHFULPLQLDODFWVWKDWVHUYHDVEDUVLQGRPHVWLFODZ VHHHJ,1$
 F DQGWKHDFWVWKDWIDOOZLWKLQWKHVFRSHRI$UWLFOH)RIWKH&RQYHQWLRQ7KLVZRXOGQHHGWREHGHWHUPLQHGEDVHGRQWKH
IDFWVRIWKHFDVHDQGLQOLJKWRIUHOHYDQWLQWHUQDWLRQDOVWDQGDUGVWKDWLQIRUPXQGHUVWDQGLQJRIWKHLQWHUQDWLRQDOFULPHVFRYHUHGE\$UWLFOH
) D VHULRXVQRQSROLWLFDOFULPHV SOXVJHRJUDSKLFDQGWHPSRUDOFULWHULD IRU$UW) E DQGWKHVSHFLILFFULWHULDRI$UW) F  ZKLFK
FDQHQFRPSDVVDFWVRIWHUURULVPIRULQVWDQFH 
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SURWHFWLRQDQGWKDWH[FOXVLRQPD\EHDSSOLHGLQVXFKFDVHVZLWKRXWDQLQGLYLGXDOL]HGDVVHVVPHQW
RIZKHWKHUWKHLQGLYLGXDOFRQFHUQHGKDVFRPPLWWHGDFULPHRUDFWVZKLFKMXVWLI\H[FOXVLRQIURP
UHIXJHH VWDWXV 8QGHU LQWHUQDWLRQDO VWDQGDUGV WKH H[FOXVLRQ DQDO\VLV PXVW EH SHUIRUPHG RQ D
FDVHE\FDVHEDVLVDQG³ULJRURXVSURFHGXUDOVDIHJXDUGV´DUHHVVHQWLDOWRWKHSURFHGXUHDVWKH
FRQVHTXHQFHVRIH[FOXVLRQFDQEHJUDYH,QRUGHUWRVDWLVI\WKHVWDQGDUGRISURRIIRUH[FOXVLRQ
IRU ZKLFKWKH VWDWHKDV WKH EXUGHQ ³FOHDU DQG FUHGLEOH HYLGHQFH LV UHTXLUHG´ 7KLV GRHV QRW
QHFHVVDULO\UHTXLUHWKDWWKHDSSOLFDQWKDYHEHHQFRQYLFWHGRIWKHFULPLQDORIIHQVH+RZHYHU
WKH UHYHUVDO YDFDWXU H[SXQJHPHQW RUPRGLILFDWLRQ RI D FRQYLFWLRQ RU VHQWHQFHUDLVHV VHULRXV
TXHVWLRQVDVWRZKHWKHUH[FOXGLQJWKHDSSOLFDQWIURPUHIXJHHSURWHFWLRQZRXOGEHFRQVLVWHQWZLWK
LQWHUQDWLRQDOVWDQGDUGV7KHVHHYHQWVFRXOGVLJQLI\WKDWDQLQGLYLGXDOKDVQRWLQFXUUHGLQGLYLGXDO
UHVSRQVLELOLW\IRUFULPHVZLWKLQWKHVFRSHRIDQH[FOXVLRQFODXVHRUWKDWWKHUHDUHFLUFXPVWDQFHV
ZKLFKZRXOGPHDQWKDWDSSO\LQJH[FOXVLRQWRKLPKHUZRXOGQRORQJHUEHFRQVLVWHQWZLWKWKHREMHFW
DQGSXUSRVHRI$UWLFOH)RIWKH&RQYHQWLRQ,QHLWKHUFDVHWKHSRVVLELOLW\WKDWWKHFULWHULDIRU
H[FOXVLRQPD\QRWEHPHWVKRXOGEHFDUHIXOO\SUREHGLQOLJKWRIDOOUHOHYDQWFLUFXPVWDQFHVDQG
QRWLPPHGLDWHO\DFFHSWHGDVVXIILFLHQWEDVLVIRUH[FOXGLQJWKHDSSOLFDQWDVWKLVSURYLVLRQZRXOG
KDYHDGMXGLFDWRUVGR$OWKRXJKWKH3URSRVHG5XOHFUHDWHVDQDUURZH[FHSWLRQIRUWKRVHIRXQG
QRWJXLOW\81+&5LVWURXEOHGWKDWWKLVH[SDQVLYHSURYLVLRQGRHVQRWUHIOHFWWKHH[DFWLQJVWDQGDUG
IRU H[FOXVLRQ UHTXLUHG XQGHU LQWHUQDWLRQDO ODZ DQG PD\ XOWLPDWHO\ UHVXOW LQ WKH H[FOXVLRQ RI
UHIXJHHV ZKR ZHUH QRW LQYROYHG LQ FULPLQDO FRQGXFW WKDW ZRXOG UHQGHU WKHP XQGHVHUYLQJ RI
UHIXJHHSURWHFWLRQ

7KH 3URSRVHG 5XOH FRPSRXQGV 81+&5¶V SUHH[LVWLQJ FRQFHUQV DERXW WKH GLVFUHSDQFLHV
EHWZHHQ6HFWLRQ F DQGWKH H[FOXVLRQIUDPHZRUNDUWLFXODWHGLQWKH&RQYHQWLRQ $VKDV
EHHQH[WHQVLYHO\GLVFXVVHGE\OHJDODFDGHPLFVWKH86EDUVWRDV\OXPEHDUVRPHUHVHPEODQFH
WR$UWLFOH) E ZKLOHDOVRGUDZLQJIURPODQJXDJHLQ$UWLFOH  DQGDOVRUHVWLQJRQGRPHVWLF
FRQFHUQV ,QWHUQDWLRQDO ODZ RQ WKH RWKHU KDQG H[KDXVWLYHO\ HQXPHUDWHV WKH JURXQGV IRU
H[FOXVLRQUHODWHGWRDSHUVRQ¶VFULPLQDOFRQGXFWLQ$UWLFOH)RIWKH&RQYHQWLRQ<HWWKLVLVQRWWKH
GLUHFWHUURURIWKH3URSRVHG5XOHWKH3URSRVHG5XOHGLGQRWFUHDWH6HFWLRQ F 81+&5¶V
SULPDU\ FRQFHUQ ZLWK WKH 3URSRVHG 5XOH LWVHOI LV WKDW LW FRPSRXQGV WKH SUREOHPV RI 6HFWLRQ
 F E\DOORZLQJDGMXGLFDWRUVWRUHO\RQOHVVILUPJURXQGVZKHQGHWHUPLQLQJWKHUHOHYDQFH
RIWKHSXUSRUWHGFRQGXFWWKDWWULJJHUVWKHEDU

,Q VXP WKLV SURYLVLRQ ZRXOG OHDG WKH 8QLWHG 6WDWHV IXUWKHU DZD\ IURP FRPSO\LQJ ZLWK LWV
REOLJDWLRQVXQGHUWKH&RQYHQWLRQDQG3URWRFRO

81+&5UHFRPPHQGVWKDWWKLVHOHPHQWRIWKH3URSRVHG5XOHQRWEHHQDFWHG




6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

)RUGHWDLOHGGLVFXVVLRQVRIWKHOHJLVODWLYHKLVWRU\DQGRULJLQVRIWKHEDUVWRDV\OXPLQ F VHHHJ-DPHV6ORDQ$SSOLFDWLRQ
RI$UWLFOH)RIWKH&RQYHQWLRQLQ&DQDGDDQGWKH8QLWHG6WDWHV,17¶/-5()/   /&+56XSSOHPHQWDU\
9ROXPH  QRWLQJWKDWWKH8QLWHG6WDWHVKDVQRWLQFRUSRUDWHGWKHH[FOXVLRQUHJLPHHVWDEOLVKHGLQWKH&FRQYHQWLRQEXWUDWKHUKDV
FUHDWHGLWV³RZQH[FOXVLRQUHJLPHEDVHGLQSDUWRQWKH&RQYHQWLRQDQGLQSDUWRQLWVRZQGRPHVWLFFRQFHUQV´ -DPHV&+DWKDZD\
DQG$QQH.&XVLFN5HIXJHH5LJKWVDUH1RW1HJRWLDEOH*(2 ,00,*5 / -   DUJXLQJWKDWWKH,PPLJUDWLRQDQG
1DWLRQDOLW\$FWRIHVWDEOLVKHGEDUVWRDV\OXPZKLFKDUHRQO\SDUWLDOO\FRPSDWLEOHZLWKLQWHUQDWLRQDOODZDUWLFXODWHGLQWKH
&RQYHQWLRQ DQG GLVFXVVLQJWKHUHOLDQFHRQ$UWLFOH  RIWKH&RQYHQWLRQ $1.(5VXSUDQRWHDW
FRPSDULQJ
86EDUVWR&RQYHQWLRQSURYLVLRQV DQG SURYLGLQJDGHWDLOHGGLVFXVVLRQRIWKHRULJLQDQGXVHRIWKHµSDUWLFXODUO\VHULRXV
FULPH¶EDUWRDV\OXPDQGZLWKKROGLQJ 
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H 8QODZIXOSUHVHQFHRIPRUHWKDQRQH\HDUEHIRUHILOLQJ
7KH3URSRVHG5XOHVWDWHVWKDWDQDSSOLFDQW¶VXQODZIXOUHVLGHQFHLQWKH8QLWHG6WDWHVIRURQH\HDU
ZLOODFWDVDQDGYHUVHIDFWRULQWKHDGMXGLFDWRU¶VGLVFUHWLRQDU\GHFLVLRQ81+&5LVFRQFHUQHG
WKDWWKLVDGYHUVHGLVFUHWLRQDU\IDFWRUZLOOXQGXO\LPSDFWYXOQHUDEOHDV\OXPVHHNHUVZKRPD\QRW
EHDEOHWRILOHWKHLUDSSOLFDWLRQVZLWKLQD\HDURIDUULYLQJLQWKH8QLWHG6WDWHV,QDGGLWLRQ81+&5
REVHUYHVZLWKFRQFHUQWKDWH[HUFLVHRIWKLVDGYHUVHGLVFUHWLRQDU\IDFWRUZLOOHIIHFWLYHO\XQGHUPLQH
WKHH[FHSWLRQVWRWKH³RQH\HDUEDU´WKDWH[LVWXQGHUFXUUHQWODZ

8QGHU LQWHUQDWLRQDO ODZ VWDWHV DUH JLYHQ OHHZD\ WR HVWDEOLVK DSSURSULDWH SURFHGXUHV IRU
GHWHUPLQLQJZKRLVRULVQRWHQWLWOHGWRDV\OXP+RZHYHUSURFHGXUHVIRUGHWHUPLQLQJUHIXJHH
VWDWXVVKRXOGDFFRXQWIRUWKHYXOQHUDELOLWLHVWKDWDSSOLFDQWVPD\H[SHULHQFH,QVRPHFDVHVIRU
LQVWDQFHLQGLYLGXDOVPLJKWKDYHVLJQLILFDQWFKDOOHQJHVVXEPLWWLQJDQDSSOLFDWLRQIRUDV\OXPWRWKH
DXWKRULWLHVLIWKH\KDYHVXIIHUHGSURIRXQGWUDXPDKDYHOLPLWHG(QJOLVKSURILFLHQF\RUGRQRWKDYH
DFFHVVWRFRXQVHO7KHUHIRUHWKHIUDPHZRUNIRUH[DPLQLQJDV\OXPDSSOLFDWLRQVVKRXOGUHIOHFW
³DQXQGHUVWDQGLQJRIDQDSSOLFDQW¶VSDUWLFXODUGLIILFXOWLHVDQGQHHGV´DQG±GHVSLWHYDULDQFHLQ
WKDW IUDPHZRUN IURP VWDWH WR VWDWH ± VKRXOG LQFOXGH HVVHQWLDO JXDUDQWHHV DQG EDVLF
UHTXLUHPHQWV

:KLOHUHFRJQL]LQJWKHGHVLUHRIVWDWHVWRSURPSWO\UHFHLYHFODLPVWRPDLQWDLQDIDLUDQGHIILFLHQW
DV\OXPV\VWHP81+&5FRQVLGHUVWKHSURWHFWLRQRIDSSOLFDWLRQVIURPUHMHFWLRQEDVHGVROHO\RQ
WLPLQJRURWKHUSURFHGXUDOJURXQGVWREH³DIXQGDPHQWDOVDIHJXDUG´8QGHU$UWLFOHRIWKH
&RQYHQWLRQ ³IDLOXUH WR PHHW IRUPDO WHFKQLFDO UHTXLUHPHQWV VXFK DV WLPH OLPLWDWLRQV >DV WR WKH
VXEPLVVLRQ RI FODLPV@ GRHV QRW QHJDWH WKH UHIXJHH FKDUDFWHU RI >D@ SHUVRQ´ 7KHUHIRUH DQ
DV\OXPVHHNHU¶VIDLOXUHWRVXEPLWDQDSSOLFDWLRQZLWKLQDFHUWDLQSHULRGRIWLPHDVZHOODVIDLOXUH
WRIXOILOORWKHUIRUPDOUHTXLUHPHQWV³VKRXOGQRWLQLWVHOIOHDGWRDQDV\OXPUHTXHVWEHLQJH[FOXGHG
IURP FRQVLGHUDWLRQ´ 8QGHU LQWHUQDWLRQDO VWDQGDUGV UHJDUG PXVW EH JLYHQ WR FRQFHSW RI
UHIXJHHVVXUSODFH±WKDWLVSHRSOHZKRVHUHIXJHHFODLPGHYHORSHGZKLOHRXWRIWKHFRXQWU\±IRU
LQVWDQFHGXHWRFKDQJHVRIFLUFXPVWDQFHVDWKRPH


6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSVHHDOVRLGS SURSRVLQJWRDPHQGWKHUHJXODWLRQDW&)5
 G  L ' VRWKDWDGMXGLFDWRUVVKRXOGQRW³IDYRUDEO\H[HUFLVHGLVFUHWLRQ´IRUDSSOLFDQWVZKR³DFFUXHGPRUHWKDQRQH\HDURI
XQODZIXOSUHVHQFH´ 

8QGHUWKH,PPLJUDWLRQDQG1DWLRQDOLW\$FW ,1$ LQGLYLGXDOVGRQRWDFFUXHXQODZIXOSUHVHQFHGXULQJWKHSHULRGRIWLPHLQZKLFK
WKH\KDYHDERQDILGHDV\OXPDSSOLFDWLRQSHQGLQJ86& D  % LLL ,, $FFRUGLQJO\LWDSSHDUVWKDWWKLVDGYHUVHGLVFUHWLRQDU\
IDFWRUZLOOQHJDWLYHO\LPSDFWDV\OXPVHHNHUVZKRGRQRWILOHWKHLUDSSOLFDWLRQVZLWKLQRQH\HDURIDUULYLQJLQWKH8QLWHG6WDWHV

7KHH[LVWLQJUHTXLUHPHQWWRDSSO\IRUDV\OXPZLWKLQRQH\HDULVVXEMHFWWRH[FHSWLRQIRU³FKDQJHGFLUFXPVWDQFHV´RU³H[WUDRUGLQDU\
FLUFXPVWDQFHV´86& D  '  ³$QDSSOLFDWLRQIRUDV\OXPRIDQDOLHQPD\EHFRQVLGHUHGQRWZLWKVWDQGLQJVXESDUDJUDSKV
% DQG & LIWKHDOLHQGHPRQVWUDWHVFKDQJHGFLUFXPVWDQFHVRUH[WUDRUGLQDU\FLUFXPVWDQFHV´ 

81+&5+DQGERRN

6HH81+&5+DQGERRN ³,WVKRXOGEHUHFDOOHGWKDWDQDSSOLFDQWIRUUHIXJHHVWDWXVLVQRUPDOO\LQDSDUWLFXODUO\YXOQHUDEOH
VLWXDWLRQ+HILQGVKLPVHOILQDQDOLHQHQYLURQPHQWDQGPD\H[SHULHQFHVHULRXVGLIILFXOWLHVWHFKQLFDODQGSV\FKRORJLFDOLQVXEPLWWLQJ
KLVFDVHWRWKHDXWKRULWLHVRIDIRUHLJQFRXQWU\RIWHQLQDODQJXDJHQRWKLVRZQ+LVDSSOLFDWLRQVKRXOGWKHUHIRUHEHH[DPLQHGZLWKLQ
DQXQGHUVWDQGLQJRIDQDSSOLFDQW¶VSDUWLFXODUGLIILFXOWLHVDQGQHHGV´ 81+&5&RPPHQWVRQWKH(XURSHDQ&RPPLVVLRQ3URSRVDO
IRUD4XDOLILFDWLRQ5HJXODWLRQ±&20  DW ³'XHFRQVLGHUDWLRQVKRXOGEHJLYHQWRDQ\FLUFXPVWDQFHVRIWKHFDVHWKDW
PD\ OHDG WR GHOD\V LQ DSSO\LQJ IRU LQWHUQDWLRQDO SURWHFWLRQ RU DSSURSULDWHO\ VXEVWDQWLDWLQJ WKH FODLP LQFOXGLQJ WUDXPD GXH WR SDVW
H[SHULHQFHIHHOLQJVRILQVHFXULW\RUODQJXDJHSUREOHPV81+&5UHFDOOVWKDWDODWHDSSOLFDWLRQRUVXEVWDQWLDWLRQGRHV QRWSUHFOXGH
WKHFUHGLELOLW\RIWKHDSSOLFDQW¶VVWDWHPHQWV´ 

81+&5+DQGERRN

81+&5+DQGERRN

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN$V\OXP3URFHVVHV )DLUDQG(IILFLHQW$V\OXP3URFHGXUHV 
(&*& 0D\  FLWLQJ-DEDULY7XUNH\(&+5 -XO &RQFOXVLRQ1R ;;; RQUHIXJHHV
ZLWKRXWDQDV\OXPFRXQWU\ L  $$& 6HHDOVRGLVFXVVLRQRQXQODZIXOHQWU\VXSUDS

81+&5,QWHUSUHWLQJ$UWLFOHRIWKH&RQYHQWLRQ

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN$V\OXP3URFHVVHV )DLUDQG(IILFLHQW$V\OXP3URFHGXUHV 
(&*& 0D\ 

81+&5+DQGERRN
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7KH3URSRVHG5XOHDSSHDUVWRRYHUZULWHWKHH[LVWLQJUXOHVRQZKDWLVFRQVLGHUHGDWLPHO\ILOLQJ
81+&5REVHUYHVWKDWXQGHUFXUUHQW86ODZLQGLYLGXDOVDUHQRWHOLJLEOHIRUDV\OXPLIWKH\GLGQRW
ILOHZLWKLQD\HDURIWKHLUDUULYDOLQWRWKH8QLWHG6WDWHVXQOHVVWKH\FDQHVWDEOLVKWKDWWKH\TXDOLI\
IRU DQ H[FHSWLRQ WR WKDW GHDGOLQH LQFOXGLQJ FKDQJHG FLUFXPVWDQFHV PDWHULDOO\ DIIHFWLQJ WKHLU
HOLJLELOLW\RUH[WUDRUGLQDU\FLUFXPVWDQFHVWKDWSUHYHQWHGDGHOD\LQVXEPLWWLQJWKHDSSOLFDWLRQ
:KHUHDV DQ H[LVWLQJ UHJXODWLRQ SURYLGLQJ H[DPSOHV RI ZKDW PD\ FRQVWLWXWH ³H[WUDRUGLQDU\
FLUFXPVWDQFHV´IRUWKHSXUSRVHVRIWKHRQH\HDUILOLQJGHDGOLQHWRXFKHVXSRQLVVXHVUHODWHGWR
WKHDSSOLFDQW¶VSHUVRQDOFLUFXPVWDQFHV HJKHDOWKOHJDOGLVDELOLW\DQGFRXQVHODPRQJRWKHUV 
WKH 3URSRVHG 5XOH¶V GHVFULSWLRQ RI ³H[WUDRUGLQDU\ FLUFXPVWDQFHV´ DV WKH\ UHODWH WR GLVFUHWLRQ
IRFXVHV RQ ³QDWLRQDO VHFXULW\ RU IRUHLJQ SROLF\ FRQVLGHUDWLRQV´ 7KLV GLVSDULW\ VXJJHVWV WKDW
DV\OXPVHHNHUV ZKR DUH XQDEOH WR ILOH WKHLU DSSOLFDWLRQV ZLWKLQ D \HDU IDFH D KLJK EXUGHQ LQ
GHPRQVWUDWLQJWKDWWKH\GHVHUYHDIDYRUDEOHH[HUFLVHRIGLVFUHWLRQ

81+&5UHFRPPHQGVWKDWWKLVHOHPHQWRIWKH3URSRVHG5XOHQRWEHHQDFWHG

I 2WKHUDGYHUVHGLVFUHWLRQDU\IDFWRUV
,QDGGLWLRQWRWKHLQGLYLGXDOIDFWRUVGLVFXVVHGLQGHWDLODERYHWKH3URSRVHG5XOHDOVRFRQVLGHUV
WKH IROORZLQJ WR EH DGYHUVH IDFWRUV IDLOXUH WR ILOH WD[HV KDYLQJ WZR RU PRUH SUHYLRXVO\ GHQLHG
DV\OXPFODLPVKDYLQJZLWKGUDZQZLWKSUHMXGLFHDSUHYLRXVFODLPIDLOXUHWRDWWHQGDQLQWHUYLHZ
DQGIDLOXUHWRILOHWRUHRSHQDFODLPZLWKLQRQH\HDU7KHVHUHPDLQLQJDGYHUVHGLVFUHWLRQDU\
IDFWRUVDUHLQFRPSDWLEOHZLWKLQWHUQDWLRQDOODZZKLFKDVH[SODLQHGDERYHGRHVQRWUHFRJQL]H
GLVFUHWLRQDVSDUWRIWKHUHIXJHHVWDWXVGHWHUPLQDWLRQ

7KHLQWHUQDWLRQDOOHJDOIUDPHZRUNLVVWUXFWXUHGVXFKWKDWH[FOXVLRQLVDQH[FHSWLRQDOPHDVXUH
SURYLVLRQVRQWKHH[FOXVLRQRIWKRVHZKRZRXOGRWKHUZLVHTXDOLI\IRUSURWHFWLRQPXVWDOZD\VEH
DSSOLHGZLWK³JUHDWFDXWLRQ´DQGLQWHUSUHWHGLQD³UHVWULFWLYHPDQQHU´7KLVDFNQRZOHGJHVWKH
SRVVLEOHVHULRXVFRQVHTXHQFHVRIDGHQLHGFODLPIRUVRPHRQHLQQHHGRISURWHFWLRQ0DQ\RIWKH
DGYHUVHGLVFUHWLRQDU\IDFWRUVVXFKDVWKRVHGLVFXVVHGLQWKLVVHFWLRQDUHW\SLFDOO\QRWRIDVHULRXV
HQRXJKFDOLEHUWRIRUPSDUWRIDQH[FOXVLRQDU\DQDO\VLVZKLOHRWKHUVGRQRWMXVWLI\H[FOXVLRQIRU
RWKHUUHDVRQV IRULQVWDQFHEHFDXVHWKH\GRQRWFRQVWLWXWHFULPHVLQWKHILUVWSODFHOHWDORQHDFWV
FRQWUDU\WRWKHSXUSRVHVDQGSULQFLSOHVRIWKH8QLWHG1DWLRQV :KHWKHUDQDSSOLFDQWIDLOHGWR
ILOHWD[HVKDGWZRRUPRUHDV\OXPDSSOLFDWLRQVGHQLHG HVSHFLDOO\LQOLJKWRIWKHQHZSURYLVLRQRQ
SUHWHUPLVVLRQRIµOHJDOO\LQVXIILFLHQW¶DV\OXPDSSOLFDWLRQV PLVVHGWKHLUDV\OXPLQWHUYLHZEHIRUH
WKH$V\OXP2IILFHRUPD\KDYHQRWILOHGDPRWLRQWRUHRSHQWRVHHNDV\OXPEDVHGRQFKDQJHG
FRXQWU\ FRQGLWLRQV ZLWKLQ D \HDU RI WKH FKDQJHG FLUFXPVWDQFHV KDV QR PHDQLQJIXO EHDULQJ RQ
ZKHWKHUWKHLQGLYLGXDOPHHWVWKHUHIXJHHGHILQLWLRQXQGHU$UWLFOH$  RIWKH&RQYHQWLRQQRUGR
WKHVH FLUFXPVWDQFHV IDOO ZLWKLQ²RU DQ\ZKHUH FORVH WR²DQ\ RI WKH SUXGHQWO\ FLUFXPVFULEHG
H[FOXVLRQFODXVHV

81+&5UHFRPPHQGVWKDWHDFKRIWKHVHHOHPHQWVEHVWUXFNIURPWKHILQDOUXOH




86& D  %  ' &)5 D  D 
&)5 D   D  

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS SURSRVLQJWRDGGDGYHUVHGLVFUHWLRQDU\IDFWRUVDW&)5
 G  L (  , 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

)RUIXUWKHUGLVFXVVLRQVHH81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R81+&5%DFNJURXQG1RWHRQWKH
$SSOLFDWLRQRIWKH([FOXVLRQ&ODXVHV$UWLFOH)RIWKH&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV 6HS 
KWWSVZZZUHIZRUOGRUJGRFLGIGKWPO
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:LWK UHVSHFW WR GLVFUHWLRQDU\ IDFWRUV RYHUDOO 81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW
SURPXOJDWH UHJXODWLRQV GLUHFWLQJ DGMXGLFDWRUV WR JUDQW DV\OXP HYHU\ WLPH WKH\ HQFRXQWHU DQ
LQGLYLGXDOZKRPHHWVWKHFULWHULDHIIHFWLYHO\GLVFRQWLQXLQJWKHXVHRIGLVFUHWLRQ,QWKHDEVHQFHRI
VXFK D FKDQJH WR WKH XVH RI GLVFUHWLRQ 81+&5 UHFRPPHQGV WKDW WKH HQWLUH OLVW RI IDFWRUV IRU
GLVFUHWLRQDU\GHQLDOLQWKH3URSRVHG5XOHEHVWUXFNIURPWKHILQDOUHJXODWLRQHIIHFWLYHO\UHPRYLQJ
WKHDGMXGLFDWRU¶VPDQGDWHWRGHQ\RQWKHVHJURXQGV


)LUP5HVHWWOHPHQW
7KH 3URSRVHG 5XOH H[SDQGV WKH GHILQLWLRQ RI ³ILUP UHVHWWOHPHQW´ E\ VSHFLI\LQJ WKUHH
FLUFXPVWDQFHVXQGHUZKLFKDQDV\OXPVHHNHUZRXOGEHFRQVLGHUHGILUPO\UHVHWWOHG$FFRUGLQJ
WRWKHQHZUHJXODWLRQDQDV\OXPVHHNHUZLOOEHFRQVLGHUHGILUPO\UHVHWWOHG DQGWKHUHIRUHEDUUHG
IURPDJUDQWRIDV\OXP LI

  WKH DV\OXPVHHNHU ³HLWKHU UHVLGHG RU FRXOG KDYH UHVLGHG LQ DQ\ SHUPDQHQW RU QRQ
SHUPDQHQWOHJDOLPPLJUDWLRQVWDWXVLQDFRXQWU\WKURXJKZKLFKWKHLQGLYLGXDOWUDQVLWHGSULRU
WRDUULYLQJLQRUHQWHULQJWKH8QLWHG6WDWHVUHJDUGOHVVRIZKHWKHUWKHLQGLYLGXDODSSOLHGIRU
RUZDVRIIHUHGVXFKVWDWXV´

  WKH DV\OXPVHHNHU ³SK\VLFDOO\ UHVLGHG YROXQWDULO\ DQG ZLWKRXW FRQWLQXLQJ WR VXIIHU
SHUVHFXWLRQRUWRUWXUHLQDQ\RQHFRXQWU\IRURQH\HDURUPRUHDIWHUGHSDUWLQJKLVRUKHU
FRXQWU\RIQDWLRQDOLW\RUODVWKDELWXDOUHVLGHQFHDQGSULRUWRDUULYDOLQRUHQWU\LQWRWKH8QLWHG
6WDWHV´RU

  WKHDV\OXPVHHNHULVD³FLWL]HQRIDFRXQWU\RWKHUWKDQRQHZKHUHKHRUVKHDOOHJHVDIHDU
RISHUVHFXWLRQDQGWKHDV\OXPVHHNHUZDVSUHVHQWLQWKDWFRXQWU\SULRUWRDUULYLQJLQWKH
8QLWHG6WDWHV´RU³ZDVDFLWL]HQRIDFRXQWU\RWKHUWKDQWKHRQHZKHUHWKHDOLHQDOOHJHV
DIHDURISHUVHFXWLRQWKHDV\OXPVHHNHUZDVSUHVHQWLQWKDWFRXQWU\SULRUWRDUULYLQJLQWKH
8QLWHG 6WDWHV DQG WKH DV\OXPVHHNHU UHQRXQFHG WKDW FLWL]HQVKLS DIWHU DUULYLQJ LQ WKH
8QLWHG6WDWHV´
,Q DGGLWLRQ WR LGHQWLI\LQJ WKH DERYHWKUHH FLUFXPVWDQFHV XQGHU ZKLFK DQ DV\OXPVHHNHU ZLOO EH
FRQVLGHUHG ILUPO\ UHVHWWOHG WKH 3URSRVHG 5XOH FUHDWHV VHYHUDO DGGLWLRQDO SURFHGXUDO UXOHV
UHJDUGLQJWKHDSSOLFDWLRQRIWKHILUPUHVHWWOHPHQWEDU7KH3URSRVHG5XOHGLUHFWVWKDWZKHQWKH
HYLGHQFHRIUHFRUGLQGLFDWHVWKDWWKHILUPUHVHWWOHPHQWEDUPD\DSSO\WKHDV\OXPVHHNHUZLOOKDYH
WKHEXUGHQRISURYLQJE\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDWWKHEDUGRHVQRWDSSO\1H[W
WKH3URSRVHG5XOHVSHFLILFDOO\DOORZVHLWKHU'+6RUWKHLPPLJUDWLRQMXGJHWRUDLVHWKHLVVXHRI
WKH DSSOLFDWLRQ RI WKH ILUP UHVHWWOHPHQW EDU EDVHG RQ WKH HYLGHQFH RI UHFRUG )LQDOO\ WKH
3URSRVHG 5XOH UHTXLUHV WKDW WKH ILUP UHVHWWOHPHQW EDU EH LPSXWHG IURP SDUHQW WR FKLOG LI WKH
UHVHWWOHPHQWRFFXUUHGEHIRUHWKHFKLOGDV\OXPVHHNHUWXUQHG\HDUVROGDQGWKHFKLOGDV\OXP



6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
,G

,G

,G

,G

6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJSVHHDOVRLGS SURSRVLQJWRUHYLVH&)5 D  LL % 
VRWKDW³WKHDOLHQVKDOOEHDUWKHEXUGHQRISURYLQJWKHEDUGRHVQRWDSSO\´ 

 6HH 3URSRVHG 5XOH RQ $V\OXP DQG :LWKKROGLQJ S  ³(LWKHU '+6 RU WKH LPPLJUDWLRQ MXGJH PD\ UDLVH WKH LVVXH RI WKH
DSSOLFDWLRQRIWKHILUPUHVHWWOHPHQWEDUEDVHGRQWKHHYLGHQFHRIWKHUHFRUG´ 
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VHHNHUUHVLGHGZLWKKLVRUKHUSDUHQWDWWKHWLPHRIWKHILUPUHVHWWOHPHQWH[FHSWZKHUHWKHFKLOG
FDQHVWDEOLVKWKDWKHRUVKHFRXOGQRWKDYHGHULYHGDQ\VWDWXVIURPKLVRUKHUSDUHQW

81+&5LVFRQFHUQHGWKDWWKHVHVZHHSLQJFKDQJHVWRWKHLQWHUSUHWDWLRQDQGDSSOLFDWLRQRIWKH
ILUP UHVHWWOHPHQW EDU ZLOO XQGRXEWHGO\ OHDG WR WKH H[FOXVLRQ IURP UHIXJHH SURWHFWLRQ DQG
UHIRXOHPHQW RI ODUJH QXPEHUV RIUHIXJHHV 7KHUH DUH RQO\ DIHZVSHFLILF EDVHV XSRQ ZKLFK D
SHUVRQFDQEHH[FOXGHGIURPUHIXJHHSURWHFWLRQXQGHUWKH&RQYHQWLRQ$UWLFOH(LVWKH
RQO\RQHWKDWLVSRWHQWLDOO\UHOHYDQWWR³ILUPUHVHWWOHPHQW´DQGFRQWHPSODWHVDVSHFLILFVLWXDWLRQRI
GH IDFWR QDWLRQDOLW\ ZKLFK WKH 3URSRVHG 5HJXODWLRQ IDOOV IDU VKRUW RI  7KH &RQYHQWLRQ DOVR
SURYLGHVIRUFRQVLGHUDWLRQRIZKHWKHUDSHUVRQZKRLVVHHNLQJLQWHUQDWLRQDOSURWHFWLRQLQIDFWGRHV
QRWUHTXLUHLWEHFDXVHKHRUVKHFDQORRNWRDWOHDVWRQHVWDWHRIQDWLRQDOLW\IRUQDWLRQDOSURWHFWLRQ
SURYLGHGWKDWQDWLRQDOLW\DQGSURWHFWLRQUHPDLQHIIHFWLYHLQSUDFWLFH $ILUPUHVHWWOHPHQWEDU
VKRXOGQRWDSSO\WRLQGLYLGXDOVZKRFRXOGWDNHUHVLGHQFHLQDWKLUGFRXQWU\EXWKDYHQRWGRQHVR
RUPHUHO\YLVLWHGWUDQVLWHGWKURXJKRUZHUHSUHVHQWLQDFRXQWU\IRUDWHPSRUDU\RUVKRUWWHUP
VWD\DVZHOODVWKRVHZKRVHULJKWVDQGREOLJDWLRQVLQDFRXQWU\GLYHUJHVLJQLILFDQWO\IURPWKRVH
HQMR\HGE\QDWLRQDOV6HHSVXSUDIRUGLVFXVVLRQRIWKHKLJKWKUHVKROGIRUWKHH[FOXVLRQRI
SHUVRQVQRWFRQVLGHUHGLQQHHGRILQWHUQDWLRQDOSURWHFWLRQVHWE\$UWLFOH(RIWKH&RQYHQWLRQ

(DFKRIWKHFLUFXPVWDQFHVWKDWWKH3URSRVHG5XOHLGHQWLILHVDVWULJJHULQJWKHILUPUHVHWWOHPHQW
EDU FRQIOLFWV ZLWK WKH  &RQYHQWLRQ DQG LWV  3URWRFRO DV QRQH RIWKHPUHTXLUH WKDW DQ
DV\OXPVHHNHUERWK D KDYHWDNHQUHVLGHQFHLQDWKLUGFRXQWU\DQG E HQMR\WKHVDPHULJKWVDQG
REOLJDWLRQVDVQDWLRQDOVRIWKDWFRXQWU\

  7KH ILUVW FLUFXPVWDQFH GHVFULEHG E\ WKH 3URSRVHG 5XOH ZKLFK FRYHUV LQGLYLGXDOV ZKR
FRXOGKDYHEXWGLGQRWWDNHXSUHVLGHQFHLQDWKLUGFRXQWU\IDLOVWRDOLJQZLWKLQWHUQDWLRQDO
OHJDO VWDQGDUGV IRU H[FOXVLRQ EHFDXVH LW GRHV QRW UHTXLUH WKDW DQ LQGLYLGXDO WR KDYH
DFWXDOO\WDNHQXSUHVLGHQFHLQDQRWKHUFRXQWU\KDYLQJFHUWDLQULJKWVDQGREOLJDWLRQVWKHUH
7KH WH[W RI $UWLFOH ( DV ZHOO DV 81+&5 JXLGDQFH RQ WKLV LVVXH LV DEXQGDQWO\ FOHDU²
$UWLFOH(GRHVQRWDSSO\WRLQGLYLGXDOVZKRFRXOGWDNHXSUHVLGHQFHLQDWKLUGFRXQWU\EXW
KDYHQRWGRQHVR0RUHRYHUWKDWSLHFHRIWKH3URSRVHG5XOHPDNHVQRPHQWLRQRIWKH
ULJKWVDQGREOLJDWLRQVWKDWDQLQGLYLGXDOPXVWKDYHLQWKHWKLUGFRXQWU\IRUWKHEDUWRDSSO\
)LQDOO\HYHQLIDSHUVRQKDGWDNHQUHVLGHQFHLQDWKLUGFRXQWU\DQGHQMR\HGWKHULJKWVDQG
REOLJDWLRQVHTXDOWRQDWLRQDOVRIWKDWFRXQWU\KHRUVKHPD\KDYHDZHOOIRXQGHGIHDURI
EHLQJ SHUVHFXWHG LI UHWXUQHG WKHUH DQGWKLV SURYLVLRQ GRHV QRW SURYLGH QHFHVVDU\ QRQ
UHIRXOHPHQWSURWHFWLRQVZKLFKZRXOGSHUPLWDQHYDOXDWLRQRIDQDV\OXPFODLPDJDLQVWWKDW
FRXQWU\7KHUHIRUHWKLVSDUWRIWKH3URSRVHG5XOHGRHVQRWPHHWWKHUHTXLUHPHQWVRI
H[FOXVLRQXQGHU$UWLFOH(

  1H[WWKHVHFRQGFLUFXPVWDQFHGHVFULEHGE\WKH3URSRVHG5XOHZKLFKWDUJHWVLQGLYLGXDOV
ZKRYROXQWDULO\OLYHLQDWKLUGFRXQWU\IRUPRUHWKDQD\HDUEHIRUHDUULYLQJLQWKH8QLWHG
6WDWHVLVDWYDULDQFHZLWKLQWHUQDWLRQDOODZEHFDXVHLWHQFRPSDVVHVLQGLYLGXDOVZKRKDYH
QHLWKHU³WDNHQUHVLGHQFH´DVXQGHUVWRRGZLWKLQ$UWLFOH(RIWKH&RQYHQWLRQQRUKDYH
WKHULJKWVDQGREOLJDWLRQVHTXLYDOHQWWRWKRVHKHOGE\QDWLRQDOVRIWKHFRXQWU\7KHSKUDVH


6HH3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
5HIXJHH&RQYHQWLRQDUW')6HHDOVR81+&5¶VYLHZVRQGLVFUHWLRQDU\GHQLDOVIRU$UWLFOHDQDO\VLVVXSUD

5HIXJHH&RQYHQWLRQDUW(

5HIXJHH&RQYHQWLRQDUW(81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

6HH81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

6HHGLVFXVVLRQRQWUDQVLWIDFWRUVVXSUDS






Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 634 of 965


³KDVWDNHQUHVLGHQFH´VLJQLILHVWKDW³>W@KHSHUVRQFRQFHUQHGPXVWEHQHILWIURPDUHVLGHQF\
VWDWXVZKLFKLVVHFXUHDQGKHQFHLQFOXGHWKHULJKWVDFFRUGHGWRQDWLRQDOVWRUHWXUQWRUH
HQWHUDQGUHPDLQLQWKHFRXQWU\FRQFHUQHG´)XUWKHUWREHH[FOXGHGXQGHU$UWLFOH(
DSHUVRQPXVWVDWLVI\WKH³VWULQJHQWWHVW´RIKDYLQJWKHULJKWVDQGREOLJDWLRQVDIIRUGHGWR
QDWLRQDOVRIWKHWKLUGFRXQWU\LQTXHVWLRQ7KLVLQIDFWPHDQVWKDW³LWLVQRWHQRXJKWKDW
KHRUVKHPHUHO\HQMR\VEHWWHUWUHDWPHQWWKDQWKDWSURYLGHGIRUE\WKH&RQYHQWLRQ´
7KH 3URSRVHG 5XOH GRHV QRW DSSHDU WR UHTXLUH WKDW WKH LQGLYLGXDO KDYH DQ\ ULJKWV RU
REOLJDWLRQVLQWKHFRXQWU\LQZKLFKKHRUVKHOLYHGYROXQWDULO\/DVWDVPHQWLRQHGLQWKH
SUHFHGLQJ SDUDJUDSK HYHQ LI WKH FRQGLWLRQV RI $UWLFOH ( ZHUH VDWLVILHG WKH DV\OXP
DQDO\VLVPXVWSURYLGHIRUQRQUHIRXOHPHQWFRQVLGHUDWLRQVZKHUHDQLQGLYLGXDOKDVDZHOO
IRXQGHGIHDURISHUVHFXWLRQLQWKHWKLUGFRXQWU\7KXVVLPLODUWRDERYHWKLVSDUWRIWKH
3URSRVHG5XOHGRHVQRWPHHWWKHUHTXLUHPHQWVRIH[FOXVLRQXQGHU$UWLFOH(

  /DVW WKH WKLUG FLUFXPVWDQFH FRYHUHG E\ WKH 3URSRVHG 5XOH HVVHQWLDOO\ FDSWXUHV WZR
GLVWLQFW VLWXDWLRQV²RQH LQ ZKLFK DQ DV\OXPVHHNHU KROGV FLWL]HQVKLS LQ D WKLUG FRXQWU\
ZKHUHWKH\KDYHQRWVXIIHUHGSHUVHFXWLRQDQGZDVSUHVHQWLQWKDWFRXQWU\EHIRUHDUULYLQJ
LQWKH8QLWHG6WDWHVDQGDQRWKHULQZKLFKDQDV\OXPVHHNHUSUHYLRXVO\KDGFLWL]HQVKLSLQ
D WKLUG FRXQWU\ ZDV SUHVHQW LQ WKDW FRXQWU\ EHIRUH DUULYLQJ LQ WKH 8QLWHG 6WDWHV DQG
UHQRXQFHGWKDWFLWL]HQVKLSDIWHUDUULYLQJLQWKH8QLWHG6WDWHV

7KHILUVWVLWXDWLRQZRXOGUHTXLUHDQDVVHVVPHQWRIUHIXJHHVWDWXVDJDLQVWERWKFRXQWULHV
RIQDWLRQDOLW\ LUUHVSHFWLYHRIZKHWKHUWKHDV\OXPVHHNHUZDVSUHVHQWLQWKDWFRXQWU\EHIRUH
DUULYLQJLQWKHDV\OXPFRXQWU\ 2QO\LIWKHLQGLYLGXDOFDQDYDLOKLPVHOIRUKHUVHOIRIWKH
SURWHFWLRQ RI DW OHDVW RQH RI WKH FRXQWULHV RI ZKLFK KH RU VKH LV D QDWLRQDO ZRXOG WKH
LQGLYLGXDOQRWTXDOLI\IRUUHIXJHHVWDWXV

7KHVHFRQGVLWXDWLRQLVDWYDULDQFHZLWKWKH&RQYHQWLRQEHFDXVHDQDV\OXPVHHNHU
PD\VWLOOEHHQWLWOHGWRSURWHFWLRQDVDUHIXJHHQRWZLWKVWDQGLQJWKDWWKHDV\OXPVHHNHUKDV
UHQRXQFHGQDWLRQDOLW\RIDFRXQWU\LQZKLFKWKH\ZHUHSUHVHQWEHIRUHDUULYLQJLQWKH8QLWHG
6WDWHV LI DW WKH WLPH RI WKHLU DSSOLFDWLRQ WKH\ PHHW WKH UHIXJHH GHILQLWLRQ FDQQRW DYDLO
WKHPVHOI RI WKH SURWHFWLRQ RI DQRWKHU FRXQWU\ RI QDWLRQDOLW\ LQ FDVH RI PXOWLSOH
QDWLRQDOLWLHV DQGGRQRWIDOOZLWKLQRQHRIRIWKH&RQYHQWLRQH[FOXVLRQJURXQGV,IDSHUVRQ
FDQQRWLQSUDFWLFHDYDLOWKHPVHOIRIWKHSURWHFWLRQRIDWKLUGFRXQWU\RIZKLFKWKH\DUHD
QDWLRQDORUFDQQRORQJHUDYDLOWKHPVHOIRIWKHSURWHFWLRQRIDFRXQWU\RIZKLFKWKHZHUH
SUHYLRXVO\ D QDWLRQDO LW LV LPPDWHULDO WR DVVHVVPHQW RI UHIXJHH VWDWXV XQGHU WKH
&RQYHQWLRQWKDWWKHSHUVRQKDVUHQRXQFHGDSUHYLRXVO\KHOGQDWLRQDOLW\ZKHWKHUSULRUWR
RUDIWHUDUULYDOLQWKH8QLWHG6WDWHV

$FFRUGLQJO\DQDGMXGLFDWRUZRXOGQHHGWRFRQVLGHUZKHWKHUWKHDSSOLFDQWZKRUHQRXQFHG
KLV RU KHU IRUPHU QDWLRQDOLW\ QRZ KDV D QHZ QDWLRQDOLW\ ZKHWKHU KH RU VKH LV VWLOO WKH


 81+&5 1RWH RQ WKH ,QWHUSUHWDWLRQ RI $UWLFOH ( RI WKH  &RQYHQWLRQ   VHH DOVR ,&&35 DUW    ³1R RQH VKDOO EH
DUELWUDULO\GHSULYHGRQWKHULJKWWRHQWHUKLVRZQFRXQWU\´ 

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

6HH81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ

6HHGLVFXVVLRQRQWUDQVLWIDFWRUVVXSUDS

5HIXJHH&RQYHQWLRQDUW$   ³>L@QWKHFDVHRIDSHUVRQZKRKDVPRUHWKDQRQHQDWLRQDOLW\WKHWHUP³WKHFRXQWU\RIKLVQDWLRQDOLW\´
VKDOOPHDQHDFKRIWKHFRXQWULHVRIZKLFKKHLVDQDWLRQDODQGDSHUVRQVKDOOQRWEHGHHPHGWREHODFNLQJWKHSURWHFWLRQRIWKHFRXQWU\
RIKLVQDWLRQDOLW\LIZLWKRXWD\YDOLGUHDVRQEDVHGRQZHOOIRXQGHGIHDUKHKDVQRWDYDLOHGKLPVHOIRIWKHSURWHFWLRQRIRQHRIWKH
FRXQWULHVRIZKLFKKHLVDQDWLRQDO´ 

6HH81+&5+DQGERRN
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QDWLRQDORI\HWDQRWKHUFRXQWU\KDYLQJKHOGPXOWLSOHQDWLRQDOLWLHVSULRUWRUHQRXQFLQJRU
ZKHWKHUWKHLQGLYLGXDOKDVEHFRPHVWDWHOHVV
%H\RQG WKH SUREOHPV LQ WKH GHILQLWLRQ RI ³ILUP UHVHWWOHPHQW´ WKH SURFHGXUDO SURYLVLRQV RI WKH
3URSRVHG5XOHRQWKLVWRSLFDUHDOVRDWYDULDQFHZLWKLQWHUQDWLRQDOODZ,QSDUWLFXODULQWHUQDWLRQDO
ODZGRHVQRWDOORZH[FOXVLRQJURXQGVWREHLPSXWHGIURPRQHDV\OXPVHHNHUWRDQRWKHULQFOXGLQJ
LQ FDVHV ZKHUH SDUHQWV DQG FKLOGUHQ ILOH LQGHSHQGHQW DSSOLFDWLRQV 81+&5 REVHUYHV WKDW LW LV
SRVVLEOHIRUH[DPSOHIRUSDUHQWVDQGFKLOGUHQWRKDYHGLIIHUHQWVWDWXVHVDVZHOODVULJKWVDQG
REOLJDWLRQV LQ DQ\ WUDQVLW FRXQWU\ WKURXJK ZKLFK WKH\ SDVV EHIRUH DUULYLQJ LQ WKHLU GHVWLQDWLRQ
FRXQWU\7REHEDUUHGXQGHU$UWLFOH(³>W@KHSHUVRQFRQFHUQHGPXVWEHQHILWIURPDUHVLGHQF\
VWDWXVZKLFKLVVHFXUH´DQGWKHSHUVRQPXVWHVVHQWLDOO\HQMR\WKHVDPHFLYLOSROLWLFDOHFRQRPLF
VRFLDODQGFXOWXUDOULJKWVDQGKDYHJHQHUDOO\WKHVDPHREOLJDWLRQVDVQDWLRQDOV:KLOHLWPD\EH
WKDW>DOORU@QRQHRIWKHDSSOLFDQWVLQYROYHGUHTXLUHUHIXJHHSURWHFWLRQLWLVSRVVLEOHWKDWRQHZLOO
ZKLOHDQRWKHUZLOOQRW$FFRUGLQJO\WKHDSSOLFDELOLW\RIWKLVEDUWRDV\OXPWRDQ\XQLTXHDV\OXP
DSSOLFDQWPXVWEHGHWHUPLQHGRQDFDVHE\FDVHEDVLVLQFOXGLQJIRUPHPEHUVRIWKHVDPHIDPLO\
ZKRILOHWKHLURZQFODLPV([FOXGLQJDQDV\OXPVHHNHUIURPSURWHFWLRQXQGHUWKH&RQYHQWLRQ
FDUULHVSRWHQWLDOVHULRXVFRQVHTXHQFHVIRUWKHLQGLYLGXDODQGLWLVWKHUHIRUHFULWLFDOWKDW$UWLFOH
(QRWEHZURQJIXOO\DSSOLHGWRDQLQGLYLGXDOZKRGRHVQRWSHUVRQDOO\PHHWWKHVWULQJHQWWHVWLW
UHTXLUHV

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWQRWLPSOHPHQWWKH3URSRVHG5XOHH[SDQGLQJWKHILUP
UHVHWWOHPHQWEDUDQGWKDWLWLQVWHDGXVHWKLVRSSRUWXQLW\WRHVWDEOLVKDGHILQLWLRQRIWKLVFRQFHSW
WKDWLVFRPSDWLEOHZLWKLQWHUQDWLRQDOODZ


5RJXH2IILFLDOV

L
7KH3URSRVHG5XOH¶VVXJJHVWHGFKDQJHV
7KH 3URSRVHG 5XOH DPHQGV WKH GHILQLWLRQ RI ³WRUWXUH´ E\ DGGUHVVLQJ WKH FRQFHSWV RI ³SXEOLF
RIILFLDO´ DQG ³DFTXLHVFHQFH´ 81+&5 LV FRQFHUQHG WKDW WKLV GHILQLWLRQ GHYLDWHV IURP
LQWHUQDWLRQDOODZDQGZLOOH[FOXGHSHRSOHLQQHHGRISURWHFWLRQ

&XUUHQW UHJXODWLRQV SURYLGH WKDW LQ DQ DSSOLFDWLRQ IRU &$7 SURWHFWLRQ DQ DSSOLFDQW PXVW
GHPRQVWUDWHWKDWLWLVPRUHOLNHO\WKDQQRWWKDWKHRUVKHZLOOEHWRUWXUHGLQWKHFRXQWU\RIUHPRYDO
ZLWKWRUWXUHEHLQJGHILQHGLQWHUDOLDDVKDUPLQWHQWLRQDOO\LQIOLFWHG³E\DSXEOLFRIILFLDO´&XUUHQW
UHJXODWLRQVGRQRWSURYLGHJXLGDQFHRQZKDWFRQVWLWXWHVD³SXEOLFRIILFLDO´WKRXJKVRPHFRXUWV
KDYHIRXQGWKDWWKH³SXEOLFRIILFLDO´GHILQLWLRQFDQEHPHWZKHWKHURUQRWWKHRIILFLDOLVDFWLQJZLWKLQ
WKHVFRSHRIKLVRUKHURIILFLDOGXWLHVKRZHYHUWKH%RDUGRI,PPLJUDWLRQ$SSHDOVKDVUHFHQWO\
KHOGWKDWDQRIILFLDOZKRLVQRWDFWLQJLQDQRIILFLDOFDSDFLW\LVQRWFRYHUHGE\WKH&RQYHQWLRQ

7KHQHZUHJXODWLRQVHHNVWRFRGLI\WKHUHFHQW%RDUGGHFLVLRQSURSRVLQJWKDWSDLQRUVXIIHULQJ
LQIOLFWHG E\ D SXEOLF RIILFLDO ZKR LV QRW DFWLQJ XQGHU FRORU RI ODZ D ³URJXH RIILFLDO´  VKDOO QRW
FRQVWLWXWHWRUWXUH7KHJXLGDQFHJLYHQZLWKWKLVSURSRVHGUHJXODWRU\FKDQJHLQGLFDWHVWKDWWKH


81+&51RWHRQWKH,QWHUSUHWDWLRQRI$UWLFOH(RIWKH&RQYHQWLRQ
3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS

&)5 F  

6HH%DUDMDV5RPHURY/\QFK)G WK&LU  ILQGWKDWWKHUHLVQR³URJXHRIILFLDO´H[FHSWLRQWRSURWHFWLRQ
XQGHUWKH&RQYHQWLRQ$JDLQVW7RUWXUH 

0DWWHURI2)$6, 1'HF %,$  KROGLQJWKDWDQRIILFLDOZKRLVQRWDFWLQJLQRIILFLDOFDSDFLW\DOVRNQRZQDV
D³URJXHRIILFLDO´LVQRWFRYHUHGE\WKH&RQYHQWLRQ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS






Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 636 of 965


DVVHVVPHQWRIZKHWKHUDSHUVRQLVDFWLQJLQDQRIILFLDOFDSDFLW\RUDVDURJXHRIILFLDOLQFOXGHLQWHU
DOLD ZKHWKHU WKH SHUVRQ FRXOG HQJDJH LQ FRQGXFW DPRXQWLQJ WR WRUWXUH EHFDXVH RI KLV RU KHU
JRYHUQPHQW SRVLWLRQ RU ZKHWKHU KH RU VKH FRXOG KDYH GRQH VR ZLWKRXW DQ\ FRQQHFWLRQ WR WKH
JRYHUQPHQWDQGZKHWKHUWKHSHUVRQ¶VJRYHUQPHQWFRQQHFWLRQVSURYLGHGKLPRUKHUZLWKDFFHVV
WRWKHYLFWLP$GGLWLRQDOO\WKHSURSRVHGUHJXODWLRQQDUURZVWKHGHILQLWLRQRI³DFTXLHVFHQFH´IURP
FXUUHQWUHJXODWLRQVE\UHTXLULQJWKDWWKHSXEOLFRIILFLDOLQTXHVWLRQPXVWKDYHDZDUHQHVVRIWKH
DFWLYLW\DPRXQWLQJWRWRUWXUHEHIRUHLWRFFXUVDQGWKHUHDIWHUEUHDFKKLVRUKHUOHJDOUHVSRQVLELOLW\
WRLQWHUYHQHWRSUHYHQWLW6SHFLILFDOO\LWSURYLGHVWKDWDZDUHQHVVUHTXLUHVDFWXDONQRZOHGJHRU
ZLOOIXO EOLQGQHVV DQG WKDW LQ HYDOXDWLQJ ³ZLOOIXO EOLQGQHVV´ LW LV QRW HQRXJK IRU DQ RIILFLDO WR EH
PLVWDNHQWRUHFNOHVVO\GLVUHJDUGWKHWUXWKRUQHJOLJHQWO\IDLOWRLQTXLUH

LL 
,PSDFWRQ$V\OXP6HHNHUVDQG2WKHUVRI&RQFHUQWR81+&5
81+&5 LV FRQFHUQHG WKDW WKH QHZ GHILQLWLRQV LQ WKH 3URSRVHG 5XOH FLUFXPVFULELQJ ZKDW
FRQVWLWXWHV ³WRUWXUH´ ZLOO GHSULYH TXDOLI\LQJ LQGLYLGXDOV RI LQWHUQDWLRQDO SURWHFWLRQ 81+&5
REVHUYHV WKDW WKH 86 SRVLWLRQ KDV EHHQ HYHQ EHIRUH WKHVH UHJXODWLRQV DW YDULDQFH ZLWK
LQWHUQDWLRQDOODZRQSURYLGLQJSURWHFWLRQDJDLQVWWRUWXUHVLQFHLWVLQLWLDOLPSOHPHQWDWLRQRI&$7DV
LWVLQWHUSUHWDWLRQRI³WRUWXUH´LVQDUURZHUWKDQZKDWWKHWHUPLVLQWHQGHGWRHQFRPSDVVXQGHU$UWLFOH
RIWKH&$77KHVHUXOHVIXUWKHUOLPLWLQJWKHSURWHFWLRQDYDLODEOHWRWKRVHIDFLQJWRUWXUHDVGHILQHG
XQGHU&$7ZLOOGULYHWKH8QLWHG6WDWHVIXUWKHURXWRIFRPSOLDQFHZLWKLWVLQWHUQDWLRQDOREOLJDWLRQV
DQG WKH\ PD\ XOWLPDWHO\ UHVXOW LQ WKH UHIRXOHPHQW RI LQGLYLGXDOV WR D SODFH ZKHUH WKHUH DUH
VXEVWDQWLDOJURXQGVIRUEHOLHYLQJWKH\ZRXOGEHVXEMHFWHGWRWRUWXUHLQYLRODWLRQRI$UWLFOHRI&$7
7KHVH FKDQJHV DUH HVSHFLDOO\ WURXEOLQJ LQ OLJKW RI WKH DPHQGPHQWV WR WKH UHIXJHH GHILQLWLRQ
SURSRVHG LQ GLIIHUHQW VHFWLRQV RI WKH 3URSRVHG 5XOH ZKLFK ZLOO UHVWULFW DFFHVV WR DV\OXP DQG
VWDWXWRU\ ZLWKKROGLQJ RI UHPRYDO DQG UHQGHU WKHVH IRUPV RI LQWHUQDWLRQDO SURWHFWLRQ QHDUO\
LPSRVVLEOHWRREWDLQ

LLL 
,QWHUQDWLRQDOVWDQGDUGV
8QGHU &$7 ³WRUWXUH´ PHDQV ³DQ\ DFW E\ ZKLFK VHYHUH SDLQ RU VXIIHULQJ ZKHWKHU SK\VLFDO RU
PHQWDOLVLQWHQWLRQDOO\LQIOLFWHGRQDSHUVRQ´IRUDVSHFLILFSXUSRVH³ZKHQVXFKSDLQRUVXIIHULQJ
LVLQIOLFWHGE\RUDWWKHLQVWLJDWLRQRIRUZLWKWKHFRQVHQWRUDFTXLHVFHQFHRIDSXEOLFRIILFLDORU
RWKHUSHUVRQDFWLQJLQDQRIILFLDOFDSDFLW\´:KHWKHUDQLQGLYLGXDOLVHOLJLEOHIRU&$7SURWHFWLRQ
UHTXLUHVDQDVVHVVPHQWRIZKHWKHUWKHUHDUHVXEVWDQWLDOJURXQGVIRUEHOLHYLQJWKDWWKHDSSOLFDQW
ZRXOGEHLQGDQJHURIEHLQJVXEMHFWHGWRWRUWXUHLQDQRWKHUWHUULWRU\WRZKLFKKHRUVKHZRXOGEH
IRUFHGWRUHWXUQ7KLVLQYROYHVDQHYDOXDWLRQRIZKHWKHUWKHLQGLYLGXDOLVDWULVNRIWRUWXUHDWWKH
LQVWLJDWLRQRIRUZLWKWKHFRQVHQWRUDFTXLHVFHQFHRIDSXEOLFRIILFLDORURWKHUSHUVRQDFWLQJLQDQ
RIILFLDOFDSDFLW\,QWHUQDWLRQDOODZJRYHUQLQJZKRFRQVWLWXWHVD³SXEOLFRIILFLDO´IRUSXUSRVHVRI
WKH³WRUWXUH´GHILQLWLRQGRHVQRWH[HPSWFRQGXFWE\LQGLYLGXDOVZKRWKH3URSRVHG5XOHUHIHUVWR
DV³URJXHRIILFLDOV´³,WLVZHOOHVWDEOLVKHGWKDWDVWDWHZLOOEHUHVSRQVLEOHIRUWKHWRUWXURXVDFWVRI
LWV RIILFLDOV HYHQ LI VXFK FRQGXFW GLG QRW KDYH WKH VSHFLILF DSSURYDO RI WKH DXWKRULWLHV´ 7KH


3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
6HH&$7DUW GHILQLQJ³WRUWXUH´ 

&RQYHQWLRQ$JDLQVW7RUWXUHDUW

&RPPLWWHH$JDLQVW7RUWXUH*HQHUDO&RPPHQW1R

&RPPLWWHH$JDLQVW7RUWXUH*HQHUDO&RPPHQW1R E 

 6HH '(%25$+ $1.(5 /$: 2) $6</80 ,1 7+( 81,7(' 67$7(6     FLWLQJ 81 &RPP¶Q RQ +XP 5WV 5DGKLND
&RRPDUDVZDP\ 6SHFLDO5DSSRUWHXURQ9LROHQFH$JDLQVW:RPHQ,WV&DXVHVDQG&RQVHTXHQFHV 5HSRQ9LROHQFH$JDLQVW:RPHQ
81'RF(&1   ³>$@VWULFWLQWHUSUHWDWLRQRIKXPDQULJKWVODZFRQVLGHUHGWKDWWKH6WDWHLVRQO\UHVSRQVLEOHIRU
LWVRZQDFWLRQVRUWKDWRILWVDJHQWVLQUHFHQWWLPHV6WDWHVDUHH[SHFWHGWRH[HUFLVHGXHGLOLJHQFHLQSUHYHQWLQJSURVHFXWLQJ
DQGSXQLVKLQJWKRVHZKRSHUSHWUDWHYLROHQFH´ 
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&RPPLWWHH $JDLQVW 7RUWXUH KDV HPSKDVL]HG WKDW ³WKH 6WDWH¶V REOLJDWLRQ WR SUHYHQW WRUWXUH DOVR
DSSOLHVWRDOOSHUVRQVZKRDFWGHMXUHRUGHIDFWRLQWKHQDPHRILQFRQMXQFWLRQZLWKRUDWWKH
EHKHVWRIWKH6WDWHSDUW\´

7KHFRQFHSWRI³DFTXLHVFHQFH´KDVEHHQLQWHUSUHWHGPRUHEURDGO\XQGHULQWHUQDWLRQDOODZWKDQLQ
WKH 3URSRVHG 5XOH $FFRUGLQJ WR JXLGDQFH SXEOLVKHG E\ WKH &RPPLWWHH $JDLQVW 7RUWXUH
DFTXLHVFHQFHH[LVWVZKHQSXEOLFRIILFLDOV³NQRZRUKDYHUHDVRQDEOHJURXQGVWREHOLHYHWKDWDFWV
RIWRUWXUHRULOOWUHDWPHQWDUHEHLQJFRPPLWWHGE\QRQ6WDWHRIILFLDOVRUSULYDWHDFWRUVDQGWKH\IDLO
WRH[HUFLVHGXHGLOLJHQFHWRSUHYHQWLQYHVWLJDWHSURVHFXWHDQGSXQLVKVXFKQRQ6WDWHRIILFLDOV
RUSULYDWHDFWRUVFRQVLVWHQWO\ZLWKWKH&RQYHQWLRQ´6LPLODUO\WKH6SHFLDO5DSSRUWHXURQ7RUWXUH
DQG 2WKHU &UXHO ,QKXPDQ RU 'HJUDGLQJ 7UHDWPHQW RU 3XQLVKPHQW KDV H[SODLQHG WKDW
³>L@QGLIIHUHQFH RU LQDFWLRQ E\ WKH 6WDWH SURYLGHV D IRUP RI HQFRXUDJHPHQW DQGRU GH IDFWR
SHUPLVVLRQ´IRUWKHWRUWXURXVDFWV,QRWKHUZRUGVLQWHUQDWLRQDOOHJDOVWDQGDUGVGRQRWUHTXLUH
WKDWSXEOLFRIILFLDOVEHDEOHWRLQWHUYHQHRULIWKH\GRLQWHUYHQHWRSUHYHQWWKHDFWLYLW\5DWKHULW
LV VXIILFLHQW WKDW WKH SXEOLF RIILFLDOV GLG QRWKLQJ ,Q FRQWUDVW WKH QHZ UHJXODWLRQ ZRXOG ILQG QR
DFTXLHVFHQFH ZKHUH D SXEOLF RIILFLDO ³ZDV PLVWDNHQ UHFNOHVVO\ GLVUHJDUGHG WKH WUXWK RU
QHJOLJHQWO\IDLOHGWRLQTXLUH´HYHQWKRXJKVXFKLQGLIIHUHQFHDQGLQDFWLRQZRXOGFOHDUO\EHVXIILFLHQW
XQGHULQWHUQDWLRQDOODZ7KHUHIRUHWKH3URSRVHG5XOHGLYHUJHVIURPLQWHUQDWLRQDOOHJDOVWDQGDUGV
EHFDXVHLWVHWVDKLJKWKUHVKROGIRUDSSOLFDQWVWRHVWDEOLVKDFTXLHVFHQFHRQWKHSDUWRIWKHVWDWH

81+&5 UHFRPPHQGV WKDW VKRXOG WKH *RYHUQPHQW LPSOHPHQW D QHZ GHILQLWLRQ RI ³WRUWXUH´ LW
PDNHLWOHVVUHVWULFWLYHVXFKWKDWLWDOLJQVZLWKWKHGHILQLWLRQVLQLQWHUQDWLRQDOODZ

' ,QIRUPDWLRQ'LVFORVXUH
7KH 3URSRVHG 5XOH LGHQWLILHV DQG EURDGHQV WKH FLUFXPVWDQFHV XQGHU ZKLFK LQGLYLGXDOV¶
LQIRUPDWLRQ PD\ EH GLVFORVHG ZLWKRXW WKHLU ZULWWHQ FRQVHQW &XUUHQW UHJXODWLRQV SURKLELW WKH
GLVFORVXUHRISURWHFWHGLQIRUPDWLRQSHUWDLQLQJWRDV\OXPDSSOLFDWLRQVDQGFUHGLEOHRUUHDVRQDEOH
IHDUUHFRUGVWRXQDXWKRUL]HGWKLUGSDUWLHV8QGHUWKH3URSRVHG5XOHKRZHYHUWKH*RYHUQPHQW
PD\QRZUHOHDVHLQFHUWDLQFDVHVLQIRUPDWLRQUHJDUGLQJDV\OXPDSSOLFDWLRQVDVZHOODVFUHGLEOH
RUUHDVRQDEOHIHDULQWHUYLHZVWRDQ\86JRYHUQPHQWRIILFLDORUFRQWUDFWRUZLWKDQHHGWRH[DPLQH
LWLQFOXGLQJ

x LQIRUPDWLRQLQDQDSSOLFDWLRQIRUDV\OXPZLWKKROGLQJRIUHPRYDORU&$7SURWHFWLRQ
x LQIRUPDWLRQVXSSRUWLQJWKDWDSSOLFDWLRQ
x LQIRUPDWLRQDERXWLQGLYLGXDOVZKRKDYHILOHGVXFKDQDSSOLFDWLRQDQG
x LQIRUPDWLRQDERXWLQGLYLGXDOVZKRKDYHXQGHUJRQHWKHFUHGLEOHRUUHDVRQDEOHIHDU
VFUHHQLQJSURFHVV


7KHQHZUHJXODWLRQSURYLGHVWKDWWKLVLQIRUPDWLRQFRXOGEHGLVFORVHGGXULQJDQDGMXGLFDWLRQRIWKH
DSSOLFDWLRQRUDQ\RWKHUDSSOLFDWLRQXQGHUWKHLPPLJUDWLRQODZVDVSDUWRIDQ\VWDWHRUIHGHUDO
FULPLQDO LQYHVWLJDWLRQ SURFHHGLQJ RU SURVHFXWLRQ WR SUHYHQW FKLOG DEXVH DV SDUW RI DQ\
SURFHHGLQJDULVLQJXQGHULPPLJUDWLRQODZVRUDVSDUWRIWKH*RYHUQPHQW¶VGHIHQVHWRDQ\OHJDO
DFWLRQUHODWHGWRDQLQGLYLGXDO¶VLPPLJUDWLRQRUFXVWRG\VWDWXVLQFOXGLQJSHWLWLRQVIRUUHYLHZ,Q


&RPPLWWHH$JDLQVW7RUWXUH*HQHUDO&RPPHQW1R&$7&*&
&RPPLWWHH$JDLQVW7RUWXUH*HQHUDO&RPPHQW1R&$7&*& HPSKDVLVDGGHG 

6HH-XDQ0pQGH] 6SHFLDO5DSSRUWHXURQ7RUWXUHDQG2WKHU&UXHO,QKXPDQRU'HJUDGLQJ7UHDWPHQWRU3XQLVKPHQW 5HSRUWRQ
7RUWXUH81'RF$+5& -DQ 

3URSRVHG5XOHRQ$V\OXPDQG:LWKKROGLQJS
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VKRUWWKH3URSRVHG5XOHHQGHDYRUVWRYDVWO\H[SDQGWKHW\SHVRILQIRUPDWLRQLWFDQGLVFORVHDQG
WKHFLUFXPVWDQFHVXQGHUZKLFKLWPD\GRVR

8QGHULQWHUQDWLRQDOODZDV\OXPDSSOLFDQWVKDYHDULJKWWRFRQILGHQWLDOLW\ZKLFKPXVWEHUHVSHFWHG
WKURXJKRXW DOO VWDJHV RI WKH DGMXGLFDWRU\ SURFHVV 81+&5 REVHUYHV WKDW WKHUH DUH VRPH
FLUFXPVWDQFHVXQGHUZKLFKLWPD\EHDSSURSULDWHWRGLVFORVHGDWDDERXWDV\OXPVHHNHUVDQGLW
KDVGHYHORSHGWKRURXJKJXLGDQFHJRYHUQLQJFRQGLWLRQVIRUVXFKUHOHDVHRILQIRUPDWLRQDERXWWKLV
YXOQHUDEOHSRSXODWLRQ'DWDSURWHFWLRQSULQFLSOHVDQGREOLJDWLRQVUHTXLUHWKDWDQ\GLVFORVXUHEH
PDGH RQO\ ZKHQ FHUWDLQ FRQGLWLRQV DUH PHW LQFOXGLQJ ZKHQ WKH GLVFORVXUH LV QHFHVVDU\ DQG
SURSRUWLRQDWHWRDVSHFLILFDQGOHJLWLPDWHSXUSRVH)RULQVWDQFHGLVFORVXUHRISHUVRQDOGDWD
PD\ EH MXVWLILHG WR SURWHFW QDWLRQDO VHFXULW\ FRPEDW IUDXG DQG LGHQWLI\ WKRVH LQGLYLGXDOV QRW
HQWLWOHGWRLQWHUQDWLRQDOSURWHFWLRQ,WLVQHYHUDFFHSWDEOHWRGLVFORVHLQIRUPDWLRQIRUUHWDOLDWRU\
SXUSRVHV 6KDULQJ LQ DQ\ MXVWLILHG VLWXDWLRQV PXVW UHVSHFW GDWD SURWHFWLRQ SULQFLSOHV DQG
LQWHUQDWLRQDO KXPDQ ULJKWV ODZ REOLJDWLRQV :KHQ LQIRUPDWLRQ LV UHOHDVHG FRQVHQW RI WKH
FRQFHUQHGLQGLYLGXDOVKRXOGW\SLFDOO\EHUHTXLUHG,WLVHVVHQWLDOWKDWQRLQIRUPDWLRQDERXWWKH
H[LVWHQFHRIRULQFOXGHGLQDQDV\OXPDSSOLFDWLRQEHVKDUHGZLWKDQDV\OXPVHHNHU¶VFRXQWU\RI
RULJLQHLWKHUGLUHFWO\RULQGLUHFWO\LQOLJKWRIWKHSRVVLEOHVHULRXVFRQVHTXHQFHVWRWKHLQGLYLGXDO
KLVRUKHUIDPLO\DQGSRWHQWLDOO\RWKHUV

)XUWKHU LQWHUQDWLRQDO VWDQGDUGV RQ FRQGXFWLQJ UHIXJHH VWDWXV GHWHUPLQDWLRQ FDXWLRQ DJDLQVW
GLVFORVXUH IRU LWV LPSDFW RQ HYDOXDWLQJ FODLPV ,W LV QHFHVVDU\ IRU DGMXGLFDWRUV WR JDLQ WKH
FRQILGHQFHRIDSSOLFDQWVWRIDFLOLWDWHIDFWJDWKHULQJDQGGHYHORSPHQW³,QFUHDWLQJVXFKDFOLPDWH
RI FRQILGHQFH LW LV RI FRXUVH RI WKH XWPRVW LPSRUWDQFH WKDW WKH DSSOLFDQW¶V VWDWHPHQWV ZLOO EH
WUHDWHGDVFRQILGHQWLDODQGWKDWKHEHVRLQIRUPHG´7KLVSULQFLSOHLVH[FHSWLRQDOO\LPSRUWDQWLQ
FDVHV LQYROYLQJ DSSOLFDQWV ZLWK JHQGHUEDVHG FODLPV VXUYLYRUV RI WRUWXUH DQG WUDXPD DQG
FKLOGUHQ$SSOLFDQWVILWWLQJWKHVHSURILOHVPD\EHHVSHFLDOO\UHOXFWDQWWRLGHQWLI\WKHWUXHH[WHQW
RISHUVHFXWLRQVXIIHUHGRUIHDUHGIRUDYDULHW\RIUHDVRQVVXFKDVUHMHFWLRQRUUHSULVDOVIURPWKHLU

 6HH 81+&5 3ROLF\ RQ WKH 3URWHFWLRQ RI 3HUVRQDO 'DWD RI 3HUVRQV RI &RQFHUQ WR 81+&5 SS  0D\  
KWWSVZZZUHIZRUOGRUJSGILGFGSGI 6HH HJ 81+&5 +DQGERRN   GLVFXVVLQJ WKH LPSRUWDQW RI FRQILGHQWLDOLW\ LQ
UHIXJHH VWDWXV GHWHUPLQDWLRQ  81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R    VHH DOVR 81+&5 *XLGHOLQHV RQ
,QWHUQDWLRQDO3URWHFWLRQ1R Y  SDUWLFXODUO\LQFDVHVLQYROYLQJJHQGHUEDVHGYLROHQFH³>W@KHFODLPDQWVKRXOGEHDVVXUHGWKDW
KLVKHUFODLPZLOOEHWUHDWHGLQWKHVWULFWHVWFRQILGHQFH´ 

 6HH 81+&53URFHGXUDO6WDQGDUGV IRU 56' 8QGHU 81+&5¶V 0DQGDWH   SURYLGLQJWKDW FRQGLWLRQV IRU GLVFORVXUH LQFOXGH
UHTXLULQJWKDWLWVHUYHDOHJLWLPDWHSXUSRVHDQGQRWMHRSDUGL]HWKHVHFXULW\RIWKHLQGLYLGXDOWKHLUIDPLO\PHPEHUVRURWKHUDVVRFLDWHV
DQGREVHUYLQJWKDWWKHFRQVHQWRIWKHLQGLYLGXDOVKRXOGW\SLFDOO\EHUHTXLUHG 81+&5$GYLVRU\2SLQLRQRQWKH5XOHVRI&RQILGHQWLDOLW\
5HJDUGLQJ$V\OXP,QIRUPDWLRQ 0DU KWWSVZZZUHIZRUOGRUJSGILGEHSGI

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R,QWHU3DUOLDPHQWDU\8QLRQ 81+&5$*XLGHWR,QWHUQDWLRQDO5HIXJHH
3URWHFWLRQDQG%XLOGLQJ6WDWH$V\OXP6\VWHPV+DQGERRNIRU3DUOLDPHQWDULDQV1RSVHHDOVR([HFXWLYH&RPPLWWHHRIWKH
+LJK&RPPLVVLRQHU¶V3URJUDPPH&RQFOXVLRQRQ5HJLVWUDWLRQRI5HIXJHHVDQG$V\OXP6HHNHUV1R /,, ±

6HH81+&5$GYLVRU\2SLQLRQRQWKH5XOHVRI&RQILGHQWLDOLW\5HJDUGLQJ$V\OXP,QIRUPDWLRQ ³>,@WZRXOGEHDJDLQVWWKHVSLULW
RIWKH&RQYHQWLRQWRVKDUHSHUVRQDOGDWDRUDQ\RWKHULQIRUPDWLRQUHODWLQJWRDV\OXPVHHNHUVZLWKWKHDXWKRULWLHVRIWKHFRXQWU\
RIRULJLQ´ 

,QWHU3DUOLDPHQWDU\8QLRQ 81+&5$*XLGHWR,QWHUQDWLRQDO5HIXJHH3URWHFWLRQDQG%XLOGLQJ6WDWH$V\OXP6\VWHPV
+DQGERRNIRU3DUOLDPHQWDULDQV1RDWVHHDOVR([HFXWLYH&RPPLWWHHRIWKH+LJK&RPPLVVLRQHU¶V3URJUDPPH&RQFOXVLRQ
RQ5HJLVWUDWLRQRI5HIXJHHVDQG$V\OXP6HHNHUV1R /,, ±

81+&53URFHGXUDO6WDQGDUGVIRU56'8QGHU81+&5¶V0DQGDWH

81+&5*OREDO&RQVXOWDWLRQVRQ,QWHUQDWLRQDO3URWHFWLRQ7KLUG7UDFN$V\OXP3URFHVVHV )DLUDQG(IILFLHQW$V\OXP3URFHGXUHV 
(&*& 0D\  P 81+&5REVHUYHVWKDW³>L@QH[FHSWLRQDOFLUFXPVWDQFHFRQWDFWZLWKWKHFRXQWU\RIRULJLQPD\
EHMXVWLILHGRQQDWLRQDOVHFXULW\JURXQGVEXWHYHQWKHQWKHH[LVWHQFHRIWKHDV\OXPDSSOLFDWLRQVKRXOGQRWEHGLVFORVHG´81+&5
*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5+DQGERRNVHHDOVR,QWHU3DUOLDPHQWDU\8QLRQ 81+&5$*XLGHWR,QWHUQDWLRQDO5HIXJHH3URWHFWLRQDQG%XLOGLQJ
6WDWH $V\OXP 6\VWHPV +DQGERRN IRU 3DUOLDPHQWDULDQV 1R  DW  GLVFXVVLQJ ZK\ FRQILGHQWLDOLW\ LV FULWLFDO WR FUHDWLQJ DQ
HQYLURQPHQWRIVHFXULW\DQGWUXVWFRQGXFLYHWRWKHJDWKHULQJRILQIRUPDWLRQUHODWHGWRDQDV\OXPVHHNHU¶VFODLPDQGH[SODLQLQJWKDW
DQ\GLVFORVXUHRILQIRUPDWLRQUHTXLUHVLQIRUPHGFRQVHQWRIWKHLQGLYLGXDOFRQFHUQHG 

81+&5+DQGERRN

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
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IDPLO\ FRPPXQLWLHV RU SHUVHFXWRUV PDNLQJ LW FULWLFDOO\ LPSRUWDQW WR SURYLGH WKHP ZLWK ³D
VXSSRUWLYH HQYLURQPHQWZKHUH WKH\ FDQ EHUHDVVXUHG RIWKH FRQILGHQWLDOLW\ RIWKHLU FODLP>V@´
7KHIDLOXUHWRDFFRXQWIRUWKHVHUHDOLWLHVULVNVXQGHUPLQLQJDSSOLFDQWV¶FRQILGHQFHLQDQDV\OXP
V\VWHPZKLFKPD\KLQGHUWKHLUDELOLWLHVWRVKDUHWKHLUDFFRXQWV

:KLOH UHFRJQL]LQJ WKDW GDWD VKDULQJ PD\ EH ZDUUDQWHG XQGHU VRPH FLUFXPVWDQFHV VXFK DV LQ
HIIRUWV WR FRPEDW IUDXG 81+&5 LV FRQFHUQHG WKDW WKH H[SDQVLYH RSSRUWXQLWLHV IRU GLVFORVXUH
XQGHUWKH3URSRVHG5XOHPD\MHRSDUGL]HDV\OXPVHHNHUV¶VDIHW\DVZHOODVPDNHLWPRUHGLIILFXOW
WR FRQGXFW UHIXJHH VWDWXV GHWHUPLQDWLRQ DQG GHWHU LQGLYLGXDOV IURP H[HUFLVLQJ WKHLU ULJKWV 7KH
SURYLVLRQLQWKH3URSRVHG5XOHGRHVQRWUHIOHFWWKHVHW\SHVRIOLPLWVRQGDWDGLVFORVXUHLQVWHDG
JLYLQJ ZLGH ODWLWXGH WR UHOHDVH DV\OXPVHHNHUV¶ LQIRUPDWLRQ )RU H[DPSOH GLVFORVXUH FRXOG EH
HVSHFLDOO\SUREOHPDWLFVKRXOGWKDWLQIRUPDWLRQUHDFKWKHDXWKRULWLHVRIDV\OXPVHHNHUV¶FRXQWULHV
RI RULJLQ 6XFK DXWKRULWLHV PD\ KDYH SHUVHFXWHG RU WRUWXUHG DV\OXPVHHNHUV DQG FRXOG WDUJHW
WKHP RU WKHLU IDPLO\ PHPEHUV RU RWKHU FRQWDFWV IRU IXUWKHU KDUP VKRXOG WKH\ OHDUQ RI WKH
DSSOLFDQWV¶ SHQGLQJ FODLPV $QG GLVFORVXUH RI LQIRUPDWLRQ FRXOG OHDG WR DQ DV\OXPVHHNHU
EHFRPLQJDUHIXJHHVXUSODFH

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWDPHQGWKH3URSRVHG5XOHWROLPLWWKHFLUFXPVWDQFHV
XQGHUZKLFKDV\OXPVHHNHUV¶LQIRUPDWLRQFDQEHGLVFORVHGLQFOXGLQJE\UHPRYLQJWKHSURQJRI
WKLV SURYLVLRQ RQ SHUPLWWHG GLVFORVXUHV WKDW FRQFHUQV OHJDO DFWLRQV UHODWHG WR WKH GHQLDO RI DQ
DSSOLFDWLRQIRUSURWHFWLRQRUFKDOOHQJHVWRFXVWRG\VWDWXVDQGHQKDQFHSURYLVLRQVUHODWHGWRWKH
SURWHFWLRQRIWKHLUSHUVRQDOGDWDDQGDV\OXPFODLPV81+&5DGYLVHVWKH*RYHUQPHQWWRUHPRYH
WKHSURQJRQGLVFORVXUHVFRQFHUQLQJOHJDODFWLRQV VRWKDWDSSOLFDQWVIRUUHIXJHHSURWHFWLRQDUH
QRWGHWHUUHGIURPFKDOOHQJLQJDGHQLDORIWKHLUFODLPRUWKHLUFXVWRG\VWDWXV

,9
2EVHUYDWLRQVRQ+RZWKH3URSRVHG5XOH$IIHFWV3DUWLFXODUO\9XOQHUDEOH
*URXSV

$ &KLOGUHQ

7KH 3URSRVHG 5XOH LQWURGXFHV D JUHDW QXPEHU RI SURYLVLRQV WKDW ZLOO KDYH D VHYHUH LPSDFW LI
DSSOLHGWRFKLOGUHQLQQHHGRISURWHFWLRQ LQFOXGLQJERWKFKLOGUHQLQIDPLOLHVDQGXQDFFRPSDQLHG
FKLOGUHQ  81+&5 QRWHV WKDW FKLOGUHQ KDYH VSHFLILF ULJKWV DQG SURWHFWLRQ QHHGV DQG
FRQVHTXHQWO\ LQWHUQDWLRQDO VWDQGDUGV FDOO IRU D FKLOGVHQVLWLYH DSSURDFK WR DGMXGLFDWLQJ WKHLU
FODLPV ERWK ZLWK UHVSHFW WR WKH VXEVWDQWLYH HOHPHQWV RI WKH UHIXJHH GHILQLWLRQ DQG WR WKH
SURFHGXUDOSURWHFWLRQVGXHWKLVYXOQHUDEOHJURXS

81+&5LVFRQFHUQHGWKDWWKHIROORZLQJSURYLVLRQVLQWKH3URSRVHG5XOHZLOO±LILPSOHPHQWHGDQG
DSSOLHGWRFKLOGUHQ±LPSHGHWKHFDSDFLW\RIWKRVHFKLOGUHQWRILQGSURWHFWLRQLQWKH8QLWHG6WDWHV


81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RVHHDOVR6H[XDO9LROHQFH$JDLQVW5HIXJHHV*XLGHOLQHVRQ3UHYHQWLRQ
DQG5HVSRQVH 81+&5*HQHYD DQG3UHYHQWLRQDQG5HVSRQVHWR6H[XDODQG*HQGHUǦ%DVHG9LROHQFHLQ5HIXJHH6LWXDWLRQV
5HSRUWRI,QWHUǦ$JHQF\/HVVRQV/HDUQHG&RQIHUHQFH3URFHHGLQJV0DUǦ*HQHYD 

6HH81+&5$GYLVRU\2SLQLRQRQWKH5XOHVRI&RQILGHQWLDOLW\5HJDUGLQJ$V\OXP,QIRUPDWLRQ ³,QDVLWXDWLRQZKHUHWKHLQLWLDO
HOHPHQWVRIWKHFODLPSUHVHQWHGE\WKHDV\OXPVHHNHUZRXOGQRWOHDGWRLQFOXVLRQVKDULQJRIFRQILGHQWLDOLQIRUPDWLRQZLWKWKHFRXQWU\
RIRULJLQFRXOGZHOOOHDGWRWKHDV\OXPVHHNHUEHFRPLQJDUHIXJHHVXUSODFH´ 

81+&5QRWHVZLWKFRQFHUQWKDWWKH3URSRVHGUXOHGRHVQRWSURYLGHFRQFOXVLYHDQDO\VLVRQKRZPDQ\RILWVSURYLVLRQVLQWHUDFWZLWK
H[LVWLQJ SLHFHV RI 86 GRPHVWLF OHJLVODWLRQ WKDW SURWHFW XQDFFRPSDQLHG FKLOGUHQ VXFK DV WKH 7935$ 6HH 7UDIILFNLQJ 9LFWLPV
3URWHFWLRQ5HDXWKRUL]DWLRQ$FWRI86&  81+&5XUJHVWKH86JRYHUQPHQWWRUHVROYHDQ\GLVFUHSDQFLHV
EHWZHHQWKH3URSRVHGUXOHDQGH[WDQWSURWHFWLRQVLQIDYRURIWKHXQDFFRPSDQLHGFKLOG

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R





Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 640 of 965


x 7KH LQWURGXFWLRQ RI DV\OXPDQGZLWKKROGLQJ SURFHHGLQJV WKDW PD\ SUHFOXGH DFFHVV WR
FRPSOHPHQWDU\IRUPVRISURWHFWLRQIRUFKLOGUHQLQIDPLOLHV 
x 7KHKLJKHUVWDQGDUGRISURRIIRUVFUHHQLQJIRUVWDWXWRU\ZLWKKROGLQJDQG&$7SURWHFWLRQ
ZKLFKPD\DIIHFWFKLOGUHQLQIDPLOLHV 
x 7KH SURSRVHG FKDQJHV RQ IULYRORXV DSSOLFDWLRQV ZKLFK PD\ GLVSURSRUWLRQDOO\ DSSO\ WR
FKLOGUHQ ZKR FDQQRW EH H[SHFWHG WR XQGHUVWDQG ZKHWKHU WKHLU FODLPV DUH
³FOHDUO\IRUHFORVHGE\DSSOLFDEOHODZ´DQGZKRZRXOGWKHQEHIRUHFORVHGIURPUHILOLQJDQ
DV\OXPFODLPQRZRUSUHVHQWLQJDQRWKHUFODLPLQWKHIXWXUH 
x 7KHSURSRVHGFKDQJHVRQSUHWHUPLVVLRQ ZKLFKUHTXLUHDFKLOGWREHDEOHWRVWDWHDIXOO
FODLPRQSDSHUZLWKRXWDQLQWHUYLHZ 
x 7KH UHTXLUHPHQW IRU WKH FKLOG WR VWDWH WKHLU RZQ SDUWLFXODU VRFLDO JURXS V  LI QRW GRQH
DFFXUDWHO\WKLVEHDJURXQGIRUSUHWHUPLVVLRQDVGLVFXVVHGDERYHDQGHYHQLIWKHFODLP
VXUYLYHV SUHWHUPLVVLRQ DGGLWLRQDO IRUPXODWLRQV RI SDUWLFXODU VRFLDO JURXSV FDQQRW EH
LQWURGXFHGODWHULQWKHILUVWLQVWDQFHSURFHHGLQJRURQDSSHDO 
x 7KHVXEVWDQWLYHFKDQJHVWRWKHGHILQLWLRQRI³SDUWLFXODUVRFLDOJURXS´DVZHOODVWKHOLVWRI
³JHQHUDOO\LQVXIILFLHQW´SDUWLFXODUVRFLDOJURXSV LQFOXGLQJJDQJUHFUXLWPHQWDQGSUHVHQFH
LQDFRXQWU\ZLWKKLJKFULPHDQGRUYLROHQFH ZKLFKZLOOSDUWLFXODUO\LPSDFWFKLOGUHQIURP
&HQWUDO$PHULFD
x 7KHQDUURZHGGHILQLWLRQRISHUVHFXWLRQ SDUWLFXODUO\WKHH[FOXVLRQRIKDUPDULVLQJLQWKH
FRQWH[WRIFLYLOVWULIHDQGWKHODFNRIVSHFLDOFRQVLGHUDWLRQIRUFKLOGDSSOLFDQWV 
x 7KHFKDQJHGGHILQLWLRQRI³SROLWLFDORSLQLRQ´DVWRUHIHUWRVWDWHRSSRVLWLRQRQO\ ZKLFKZLOO
SUHFOXGHPDQ\RSLQLRQVKHOGE\FKLOGUHQVXFKDVRSSRVLWLRQWR)*0RUSUR/*%7,ULJKWV
SRVLWLRQVIRUH[DPSOH 
x 7KHQHZDSSURDFKWRLQWHUQDOUHORFDWLRQZKLFKVHWVDSUHVXPSWLRQRIWKHDYDLODELOLW\RI
LQWHUQDOUHORFDWLRQIRUQRQVWDWHDFWRUFDVHVDQGZKLFKGRHVQRWLQFOXGHDQH[FHSWLRQIRU
FKLOGUHQ
x 7KH DSSOLFDELOLW\ RI EDUVWULJJHULQJ GLVFUHWLRQDU\ GHQLDO WR FKLOG DSSOLFDQWV LQFOXGLQJWKH
SHQDOWLHVIRUXQODZIXOHQWU\WUDQVLWLQJWKURXJKRWKHUFRXQWULHVXVLQJIUDXGXOHQWGRFXPHQWV
WRHQWHUDQGWUDQVLWLQJWKURXJKPRUHWKDQRQHFRXQWU\
x 7KH LPSXWDWLRQ RI DQ DGXOW¶V ILUP UHVHWWOHPHQW VWDWXV WR FKLOGUHQ OHDGLQJ WR GHQLDO RI
FKLOGUHQ¶VFODLPV

$OWKRXJKWKHGHILQLWLRQRIDUHIXJHHLQWKH&RQYHQWLRQDQG3URWRFROLVQRWDJHVSHFLILF
LWKDVWUDGLWLRQDOO\EHHQLQWHUSUHWHGLQOLJKWRIDGXOWH[SHULHQFHVFRQVHTXHQWO\FKLOGVSHFLILFIRUPV
RISHUVHFXWLRQDUHRIWHQRYHUORRNHG%RWK81+&5DQGWKH81&RPPLWWHHRQWKH5LJKWVRIWKH
&KLOGXUJHWKDWLWLVLPSHUDWLYHWRLQWHUSUHWWKHUHIXJHHGHILQLWLRQLQDQDJHDQGJHQGHUVHQVLWLYH


6HHVXSUD6HFWLRQ,,,$S
6HHVXSUD6HFWLRQ,,,$S81+&5QRWHVWKDWFKLOGUHQDFFRPSDQLHGE\DGXOWVDUHDEOHWRUHFHLYHLQGHSHQGHQWIHDUVFUHHQLQJV
IROORZLQJDQHJDWLYHIHDUGHWHUPLQDWLRQIRUWKHLUSDUHQW6HH&)5 D VHHDOVR0DWWHURI$., 1'HF  
8QGHUWKH3URSRVHG5XOHFKLOGUHQLQWKLVVLWXDWLRQZRXOGKDYHWRPHHWWKHKLJKHUEXUGHQRISURRI

6HHVXSUD6HFWLRQ,,,%S

6HHVXSUD6HFWLRQ,,,%S

6HHVXSUD6HFWLRQ,,,&LYS

6HHVXSUD6HFWLRQ,,,&S

6HHVXSUD6HFWLRQ,,,&S

6HHVXSUD6HFWLRQ,,,&S

6HHVXSUD6HFWLRQ,,,&S

6HHVXSUD6HFWLRQ,,,&S

6HHVXSUD6HFWLRQ,,,&S

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R³7KHVSHFLILFFLUFXPVWDQFHVIDFLQJFKLOGDV\OXPVHHNHUVDVLQGLYLGXDOV
ZLWKLQGHSHQGHQWFODLPVWRUHIXJHHVWDWXVDUHQRWJHQHUDOO\ZHOOXQGHUVWRRG&KLOGUHQPD\EHSHUFHLYHGDVDSDUWRI DIDPLO\XQLW
UDWKHUWKDQDVLQGLYLGXDOVZLWKWKHLURZQULJKWVDQGLQWHUHVWV´,G
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PDQQHUWDNLQJLQWRDFFRXQWWKHVSHFLILFIRUPVDQGPDQLIHVWDWLRQVRISHUVHFXWLRQH[SHULHQFHGE\
FKLOGUHQ )RU LQVWDQFH SHUVHFXWLRQ PD\ PDQLIHVW GLIIHUHQWO\ IRU FKLOGUHQ WKDQ IRU DGXOWV
FKLOGUHQPD\EHVXEMHFWHGWRVSHFLILFIRUPVRISHUVHFXWLRQLQIOXHQFHGE\WKHLUDJHPDWXULW\DQG
YXOQHUDELOLW\ DQGLQGHHGWKHIDFWWKDWWKHDSSOLFDQWLVDFKLOGPD\EHDSDUWRIWKHUHDVRQIRUWKH
KDUP LQIOLFWHG RU IHDUHG  DQG D SHUVHFXWRU\ DFW PD\ HQFRPSDVV YLRODWLRQV RI FKLOGVSHFLILF
ULJKWV

81+&5 QRWHV WKDW FHUWDLQ IRUPV RI FKLOGVSHFLILF SHUVHFXWLRQ DUH SDUWLFXODUO\ UHOHYDQW LQ WKH
FRQWH[WRIFXUUHQWUHIXJHHIORZVWRWKH8QLWHG6WDWHV,QWHUQDWLRQDOODZUHFRJQL]HVDJURZLQJ
FRQVHQVXVRQWKHEDQRQUHFUXLWPHQWDQGXVHRIFKLOGUHQEHORZWKHDJHRILQDUPHGFRQIOLFW
WKLVLVDUHOHYDQWIDFWRULQDGMXGLFDWLQJVRPHFKLOGUHQ¶VFODLPVIRUSURWHFWLRQHVSHFLDOO\IRUFKLOGUHQ
ZKRPD\KDYHEHHQUHFUXLWHGLQWRQRQVWDWHDUPHGJURXSVLQFOXGLQJJDQJV/LNHZLVHGRPHVWLF
YLROHQFHDJDLQVWFKLOGUHQ±LQFOXGLQJSK\VLFDOSV\FKRORJLFDODQGVH[XDOYLROHQFHZKLOHLQWKHFDUH
RI SDUHQWV RU RWKHUV ± LV D YHU\ UHOHYDQW IRUP RI KDUP WR FRQVLGHU ZKHQ DGMXGLFDWLQJ VRPH
FKLOGUHQ¶VFDVHV,QFKLOGDV\OXPFODLPVWKHDJHQWRISHUVHFXWLRQLVIUHTXHQWO\DQRQVWDWHDFWRU
WKHDVVHVVPHQWRIZKHWKHUDVWDWHLVXQDEOHRUXQZLOOLQJWRSURWHFWWKHYLFWLPVKRXOGEHDVVHVVHG
RQDFDVHE\FDVHEDVLVDQGVKRXOGWDNHLQWRDFFRXQWWKHGHJUHHWRZKLFKVWDWHRIILFLDOVDUHDEOH
WRUHVSRQGDSSURSULDWHO\WRFKLOGUHQ¶VQHHGVDQGFRPSODLQWV

:KHQLWFRPHVWRZHLJKLQJIDFWRUVWKDWPD\GHQ\WKHFKLOGSURWHFWLRQLQWHUQDWLRQDOODZFRXQVHOV
WKDW DGMXGLFDWRUV SURFHHG ZLWK GHHS FDXWLRQ DV WKH FRQVHTXHQFHV RI HUURUV LQ MXGJPHQW DUH
SDUWLFXODUO\KLJK:LWKUHJDUGWRLQWHUQDOUHORFDWLRQIRULQVWDQFHERWKWKHUHOHYDQFHRILQWHUQDO
UHORFDWLRQDVDQRSWLRQDQGWKHUHDVRQDEOHQHVVRIUHTXLULQJUHORFDWLRQZLOOEHPHDVXUHGGLIIHUHQWO\
IRUDFKLOGWKDQIRUDQDGXOW ³ZKDWLVPHUHO\LQFRQYHQLHQWIRUDQDGXOWPLJKWZHOOFRQVWLWXWHXQGXH
KDUGVKLSIRUDFKLOG´ DQGLQWHUQDOUHORFDWLRQRIDQXQDFFRPSDQLHGFKLOGWRDQDUHDZLWKQRNQRZQ
UHODWLYHVLVFOHDUO\LQDSSURSULDWH$VIRUWKHH[FOXVLRQFODXVHVLQ$UWLFOH) VHH6HFWLRQ,,,&
LLVXSUDS WKH\VKRXOGEHDSSOLHGWRFKLOGUHQRQO\³ZLWKJUHDWFDXWLRQ´DQGRQO\LIWKHFKLOG
KDVUHDFKHGWKHDJHRIFULPLQDOUHVSRQVLELOLW\DWWKHWLPHRIWKHH[FOXGDEOHDFW

,QDGGLWLRQWRFRQVLGHUDWLRQVRIWKHVXEVWDQWLYHHOHPHQWVRIDFKLOG¶VFODLP81+&5REVHUYHVWKDW
DGMXGLFDWRUVVKRXOGHQVXUHWKDWFKLOGUHQHQMR\VSHFLILFSURFHGXUDODQGHYLGHQWLDU\VDIHJXDUGVWR
HQVXUH GXH SURFHVV 7KHVH LQFOXGH FKLOGUHQ¶V FODLPV VKRXOG EH SURFHVVHG RQ D SULRULW\

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1RDWVHHDOVR81&RPPLWWHHRQWKH5LJKWVRIWKH&KLOG*HQHUDO&RPPHQW
1R  7UHDWPHQWRI8QDFFRPSDQLHGDQG6HSDUDWHG&KLOGUHQ2XWVLGH7KHLU&RXQWU\RI2ULJLQ81'RF&5&*&
6HS 

6HHHJ81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R QRWLQJDPRQJRWKHUWKLQJVWKDWLOOWUHDWPHQWWKDWGRHV
QRWULVHWRWKHOHYHORISHUVHFXWLRQLQDQDGXOWPD\QRQHWKHOHVVGRVRIRUDFKLOG LG QRWLQJWKDWFKLOGUHQPD\H[SHULHQFH
KDUPGLIIHUHQWO\WKDQDGXOWVWKDWSV\FKRORJLFDOKDUPPD\EHSDUWLFXODUO\UHOHYDQWWRFRQVLGHUDQGWKDWFKLOGUHQDUHOLNHO\WREHVHQVLWLYH
WRDFWVWKDWWDUJHWFORVHUHODWLYHV 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R FLWLQJH[DPSOHVVXFKDVIRUFHGODERUIRUFHGRUXQGHUDJHPDUULDJH
IRUFHGSURVWLWXWLRQDQGFKLOGSRUQRJUDSK\ 

 81+&5 *XLGHOLQHV RQ ,QWHUQDWLRQDO 3URWHFWLRQ 1R    FLWLQJ DV H[DPSOHV WKH ULJKWV WR IDPLO\ XQLW\ SURWHFWLRQ IURP
WUDGLWLRQDOSUDFWLFHVSUHMXGLFLDOWRWKHKHDOWKRIFKLOGUHQDQGSURWHFWLRQIURPDOOIRUPVRISK\VLFDODQGPHQWDOYLROHQFHDEXVHQHJOHFW
DQGH[SORLWDWLRQ 

6HHHJ&KLOGUHQRQWKH5XQ 81+&5UHSRUW 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

6HHJHQHUDOO\81+&5*DQJ*XLGDQFH

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R GLVFXVVLQJIRUH[DPSOHWKHQRWLRQWKDWSROLFHPD\HDVLO\GLVPLVV
FKLOGUHQDQGRUPD\QRWKDYHWKHQHFHVVDU\VNLOOVWRLQWHUYLHZDQGOLVWHQWRFKLOGUHQ 

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
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EDVLV XQDFFRPSDQLHG DQG VHSDUDWHG FKLOGUHQ VKRXOG EH DSSRLQWHG ERWK DQ LQGHSHQGHQW
TXDOLILHG JXDUGLDQ DQG D OHJDO UHSUHVHQWDWLYH FKLOGUHQ VKRXOG EH JLYHQ WKH RSSRUWXQLW\ WR
H[SUHVVWKHLUYLHZVDQGSDUWLFLSDWHPHDQLQJIXOO\LQWKHSURFHVVWKHDGMXGLFDWRUVKRXOGWDNHRQ
JUHDWHUUHVSRQVLELOLW\WRH[SORUHWKHFODLPIXOO\QRWUHVWLQJWKHEXUGHQRISURRIZLWKWKHFKLOG
DQG HYLGHQFH VKRXOG EH JDWKHUHG FDUHIXOO\ WDNLQJ LQWR DFFRXQW FKLOGUHQ¶V OLPLWHG FDSDFLW\ WR
SURYLGHLQIRUPDWLRQRQFRXQWU\RIRULJLQLQIRUPDWLRQRUWKHUHDVRQVIRUWKHLUSHUVHFXWLRQ


7KHUH DSSHDU WR EH VHULRXV LQFRPSDWLELOLWLHV EHWZHHQ WKH LQWHUQDWLRQDO VWDQGDUGV RQ FKLOGUHQ¶V
FODLPVDQGWKHHOHPHQWVRIWKH3URSRVHG5XOHWKDWPD\DSSO\WRFKLOGUHQZKLFKLIDSSOLHGZLOO
KDYHVHYHUHFRQVHTXHQFHVIRUFKLOGUHQVHHNLQJSURWHFWLRQ7KLVLVWUXHERWKIRUWKHVXEVWDQWLYH
HOHPHQWVDQGWKHSURFHGXUDOSURWHFWLRQVDVWKH\DSSO\WRFKLOGUHQ)RULQVWDQFHWKHSURSRVHG
FKDQJHVWRWKHGHILQLWLRQVRI³SHUVHFXWLRQ´³SDUWLFXODUVRFLDOJURXS´DQG³SROLWLFDORSLQLRQ´ZLOODOO
PDNH LW KDUGHU IRU FKLOGUHQ WR DVVHUW FODLPV DQG GR QRWKLQJ WR WDNH LQWR DFFRXQW WKH VSHFLILF
SHUVHFXWRU\ FLUFXPVWDQFHV RI FKLOGUHQ 7KH HIIHFWLYH H[SDQVLRQ RI EDUV WR DV\OXP ± VXFK DV
GLVFUHWLRQDU\GHQLDOVDQGSUHVXPSWLRQRQLQWHUQDOUHORFDWLRQ±DOVRGRQRWVKRZUHJDUGIRUWKH
VSHFLILFQHHGVRIFKLOGUHQ/LNHZLVHWKHSURFHGXUDOEDUULHUV±LQFOXGLQJSUHWHUPLVVLRQGLVPLVVDO
RIIULYRORXVFODLPVDQGUHTXLUHPHQWWRGHPRQVWUDWHRQH¶VRZQSDUWLFXODUVRFLDOJURXS±LQGLFDWH
DODFNRISURFHGXUDOIDLUQHVVWRZDUGFKLOGUHQZKRUHTXLUHPRUHQRWIHZHUSURFHGXUDOVDIHJXDUGV
LQWKHDV\OXPSURFHVV


81+&5UHFRPPHQGVWKDWVKRXOGWKH*RYHUQPHQWLPSOHPHQWWKH3URSRVHG5XOHLWVKRXOGWDNH
JUHDW FDUH WR DFFRXQW IRU WKH VSHFLDO QHHGV RI FKLOGUHQ VHHNLQJ SURWHFWLRQ $W D PLQLPXP WKH
JRYHUQPHQW VKRXOG UHYLVH WKH SURYLVLRQV GLVFXVVHG DERYH ZLWK FKLOGUHQ¶V QHHGV LQ PLQG 7KH
*RYHUQPHQW VKRXOG LQFOXGH VSHFLILF H[HPSWLRQV IRU FKLOGUHQ ZKLFK ZRXOG DGGUHVV WKHLU XQLTXH
YXOQHUDELOLWLHV VXFK DV WKHLU DJH PDWXULW\ OHYHO DQG SDVW WUDXPD )XUWKHU 81+&5 XUJHV WKH
*RYHUQPHQW WR HQDEOH FKLOG DV\OXPVHHNHUV ZLWK WKH IDFLOLWLHV WKH\ QHHG WR KDYH D UHDOLVWLF
RSSRUWXQLW\ WR KDYH WKHLU FODLPV GHYHORSHG KHDUG LQ IXOO DQG IDLUO\ DGMXGLFDWHG LQ D QRQ
DGYHUVDULDO VHWWLQJ 7KLV PXVW LQFOXGH SURYLGLQJ WKHP ZLWK LQWHUSUHWHUV DQG DFFHVV WR OHJDO
DVVLVWDQFHDQGUHSUHVHQWDWLRQ

% $SSOLFDQWVZLWKRXWWKHPHDQVWRQDYLJDWHWKHFRPSOH[OHJDOV\VWHPLQWKH8QLWHG6WDWHV
LQFOXGLQJWKRVHDSSHDULQJSURVHEHIRUHLPPLJUDWLRQFRXUWV

7KH3URSRVHG5XOHSXWVIRUZDUGDJUHDWQXPEHURISURFHGXUDOFKDQJHVWKDWDUHSXQLWLYHWRZDUG
DSSOLFDQWVDVGLVFXVVHGDERYHDQG81+&5LVFRQFHUQHGWKDWWKHVHZLOOEHGLVSURSRUWLRQDWHO\
IHOWE\DSSOLFDQWVOHVVZHOOHTXLSSHGWRQDYLJDWHFRPSOH[OHJDOV\VWHPV7KLVLQFOXGHVDSSOLFDQWV
DSSHDULQJSURVHLQ86LPPLJUDWLRQSURFHHGLQJVDVZHOODVWKRVHZKRKDYHVXIIHUHGSURIRXQG
WUDXPD KDYH D ORZ OHYHO RI OLWHUDF\ DQG DUH QRW SURILFLHQW LQ (QJOLVK 81+&5 REVHUYHV ZLWK
FRQFHUQWKDWUHSUHVHQWDWLRQUDWHVDUHORZIRUFHUWDLQFDWHJRULHVRIDV\OXPVHHNHUVLQWKH86
DQGWKDWEHLQJUHSUHVHQWHGFRUUHODWHVZLWKDPRUHWKDQWKUHHIROGFKDQFHRIJDLQLQJSURWHFWLRQ


81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R
81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5*XLGHOLQHVRQ,QWHUQDWLRQDO3URWHFWLRQ1R

81+&5REVHUYHVWKDWXQGHUWKH,1$LQGLYLGXDOVKDYHDULJKWWRFRXQVHOLQLPPLJUDWLRQFRXUWSURFHHGLQJVEXWDWQRH[SHQVHWR
WKHJRYHUQPHQW86&$VDUHVXOWLQWKHPDMRULW\RIFDVHVLQGLYLGXDOVPXVWSXUVXHWKHLUFODLPVIRUSURWHFWLRQRUUHOLHISUR
VHGXHWRDYDULHW\RIEDUULHUVWRUHSUHVHQWDWLRQLQFOXGLQJILQDQFLDODQG JHRJUDSKLFREVWDFOHV,QJULG9(DJO\ 6WHYHQ6KDIHU $
1DWLRQDO6WXG\RI$FFHVVWR&RXQVHOLQ,PPLJUDWLRQ&RXUW8 3(11 / 5(9 'HF $UHFHQWVWXG\IRXQGWKDW³RQO\
RIDOOLPPLJUDQWVDQGDPHUHRIGHWDLQHGLPPLJUDQWVVHFXUHGUHSUHVHQWDWLRQ´,GDW1HYHUWKHOHVVGDWDKDVFRQVLVWHQWO\
VKRZQ WKDW WKRVH ZLWK UHSUHVHQWDWLRQ IDUH IDU EHWWHU WKDQ WKRVH SURFHHGLQJ SUR VH ,QGLYLGXDOV LQ UHPRYDO SURFHHGLQJV ZLWK
UHSUHVHQWDWLRQ DUH ILYHDQGDKDOI WLPHV PRUH OLNHO\ WR VXFFHHG RQ WKHLU FODLPV WKDQ WKRVH ZLWKRXW FRXQVHO  ,G S  :KLOH OHJDO
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<HWGHVSLWHLQWHUQDWLRQDOVWDQGDUGVVXJJHVWLQJWKDWSDUWLFXODUFDUHDQGDVVLVWDQFHEH JLYHQWR
DSSOLFDQWVLQYXOQHUDEOHFDWHJRULHVVXFKDVWKHVHWKH3URSRVHG5XOHLQVWHDGVHHPVWRHVWDEOLVK
YLUWXDOO\LQVXUPRXQWDEOHEDUULHUVWRSURWHFWLRQIRUXQUHSUHVHQWHGDSSOLFDQWV

7KH3URSRVHG5XOH¶VSURYLVLRQVSUHMXGLFHLQGLYLGXDOVZLWKRXWUHSUHVHQWDWLRQDWQHDUO\HYHU\VWDJH
RI WKH SURFHVV UHTXLUHG WR VHHN LQWHUQDWLRQDO SURWHFWLRQ²IURP H[SHGLWHG UHPRYDO WR DV\OXP
DSSOLFDWLRQSURFHVVLQJDQGWKURXJKDGMXGLFDWLRQ

x %HJLQQLQJZLWKH[SHGLWHGUHPRYDOWKH3URSRVHG5XOHUDLVHVWKHVWDQGDUGVIRUFHUWDLQIHDU
VFUHHQLQJV DQG PDNHV LW PRUH FKDOOHQJLQJ WR REWDLQ UHYLHZ RI D QHJDWLYH IHDU
GHWHUPLQDWLRQ 3UR VH DV\OXPVHHNHUV PD\ QRW XQGHUVWDQG ZKLFK IDFWV RI WKHLU DFFRXQW
WKH\ PXVW VKDUH WR PHHW WKH QHZ IHDU VFUHHQLQJ WKUHVKROGV DQG WKRVH WKDW UHFHLYH D
QHJDWLYHGHWHUPLQDWLRQPLJKWQRWNQRZWKDWWKH\DUHUHTXLUHGWRSRVLWLYHO\HOHFWWRKDYHDQ
LPPLJUDWLRQMXGJHUHYLHZWKHLUFDVH

x 3UR VH DV\OXPVHHNHUV ZKR PDNH LW LQWR WKH QHZ DV\OXPDQGZLWKKROGLQJRQO\
SURFHHGLQJV HVWDEOLVKHG XQGHU WKHVH UHJXODWLRQV IDFH D VHULHV RI HIIHFWLYHO\
LQVXUPRXQWDEOHFKDOOHQJHVWRILOLQJWKHLUDSSOLFDWLRQVDQGKDYLQJWKHLUFODLPVKHDUG

x 7KH3URSRVHG5XOHDOORZVIRUDV\OXPVHHNHUV¶FODLPVWREHSUHWHUPLWWHGEHIRUHUHFHLYLQJ
DKHDULQJLIWKHLUDSSOLFDWLRQLVµOHJDOO\LQVXIILFLHQW¶XQGHUDSSOLFDEOHODZWKLVVWDQGDUGLV
LQFUHGLEO\KDUGIRUDQXQUHSUHVHQWHGDV\OXPVHHNHUHVSHFLDOO\DSHUVRQZKRLVQRWOLWHUDWH
DQGGRHVQRWVSHDN(QJOLVKWREHDEOHWRIROORZ

x $V\OXPVHHNHUV IDFH D QHZO\ H[SDQGHG GHILQLWLRQ RI ³IULYRORXV´ DSSOLFDWLRQV WKDW OLNH
SUHWHUPLVVLRQDVVXPHVNQRZOHGJHRI³DSSOLFDEOHODZ´3URVHDV\OXPVHHNHUVPD\QRW
EH DEOH WR GHIHQG WKHPVHOYHV LI WKUHDWHQHG ZLWK D ILQGLQJ RI IULYRORXVQHVV DQG
FRQVHTXHQWO\ VXIIHU KDUVK SHQDOWLHV VXFK DV SHUPDQHQW LQHOLJLELOLW\ IRU LPPLJUDWLRQ
EHQHILWVLQFOXGLQJDV\OXP

x ,IDSURVHDSSOLFDQWPDQDJHVWRPDNHLWRYHUDOORIWKRVHKXUGOHVWKH\ZLOOIDFHH[FHSWLRQDO
GLIILFXOWLHV HVWDEOLVKLQJ WKHLU HOLJLELOLW\ IRU LQWHUQDWLRQDO SURWHFWLRQ XQGHU WKH 3URSRVHG
5XOH¶VH[FHSWLRQDOO\QDUURZGHILQLWLRQRIDUHIXJHH)RULQVWDQFHDSURVHDSSOLFDQWPD\
QRWEHDZDUHRUXQGHUVWDQGWKHFRQWRXUVRISDUWLFXODUVRFLDOJURXSVDQG\HWWKH3URSRVHG
5XOHUHTXLUHVWKHPWRDUWLFXODWHWKHLURZQLIWKHLUFODLPLVEDVHGRQWKLVJURXQGRURWKHUZLVH
ZDLYHFRQVLGHUDWLRQRIWKHSDUWLFXODUVRFLDOJURXSIRUPXODWLRQVQRWDGYDQFHG

7KHFXPXODWLYHHIIHFWRIWKH3URSRVHG5XOH¶VSURYLVLRQVRQSURVHDV\OXPVHHNHUVDQGHVSHFLDOO\
WKRVHZLWKORZOHYHOVRI(QJOLVKSURILFLHQF\RUOLWHUDF\LVFOHDUWKLVKLJKO\YXOQHUDEOHJURXSVWDQGV
YLUWXDOO\QRFKDQFHDWREWDLQLQJSURWHFWLRQLQWKH8QLWHG6WDWHV


DVVLVWDQFH JHQHUDOO\ LV KLJKO\ EHQHILFLDO WR DV\OXPVHHNHUV 81+&5 DOVR QRWHV WKDW LQGLYLGXDOV ZKR GR FRQVXOW ZLWK RU UHWDLQ
UHSUHVHQWDWLRQFDQIDFHFKDOOHQJHVGXHWRIUDXGXOHQWSUDFWLFHVZKLFKDUHRIWHQUHIHUUHGWRDVWKH³XQDXWKRUL]HGSUDFWLFHRILPPLJUDWLRQ
ODZ´ 83,/  $ ORQJVWDQGLQJ SUREOHP 83,/ ³UHVXOWV LQ VHULRXV FRQVHTXHQFHV LQFOXGLQJ GHYDVWDWLQJ ILQDQFLDO ORVV DQG VHYHUH
LPPLJUDWLRQUDPLILFDWLRQVVXFKDVGHSRUWDWLRQ´6HH$YRLGLQJWKH8QDXWKRUL]HG3UDFWLFHRI,PPLJUDWLRQ/DZ$0(5%$5$66¶1 $XJ

 
KWWSVZZZDPHULFDQEDURUJJURXSVSXEOLFBLQWHUHVWLPPLJUDWLRQSURMHFWVBLQLWLDWLYHVILJKWQRWDULRIUDXGDYRLGLQJWKH
XQDXWKRUL]HGSUDFWLFHRILPPLJUDWLRQODZ
$ERXW
1RWDULR
)UDXG
$0(5
%$5
$66¶1
-XO

 
KWWSVZZZDPHULFDQEDURUJJURXSVSXEOLFBLQWHUHVWLPPLJUDWLRQSURMHFWVBLQLWLDWLYHVILJKWQRWDULRIUDXGDERXWBQRWDULRBIUDXG

81+&5REVHUYHVWKDWSURVHDV\OXPVHHNHUVZKRVHFODLPVDUHH[FOXVLYHO\EDVHGRQPHPEHUVKLSLQDSDUWLFXODUVRFLDOJURXSDUH
XQOLNHO\WRPDNHLWWKLVIDULQWKHSURFHVVDVWKHLUDSSOLFDWLRQVZLOOOLNHO\KDYHEHHQSUHWHUPLWWHGDWDQHDUOLHUVWDJHRIDGMXGLFDWLRQ
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8QGHU LQWHUQDWLRQDO ODZ VWDWHV KDYH IOH[LELOLW\ LQ HVWDEOLVKLQJ DSSURSULDWH SURFHGXUHV IRU
GHWHUPLQLQJ ZKR LV HQWLWOHG WR SURWHFWLRQ +RZHYHU VWDWHV PXVW UHFRJQL]H WKDW DQ DV\OXP
DSSOLFDQWLV³LQDSDUWLFXODUO\YXOQHUDEOHVLWXDWLRQLQDQDOLHQHQYLURQPHQWDQGPD\H[SHULHQFH
VHULRXV GLIILFXOWLHV WHFKQLFDO DQG SV\FKRORJLFDO LQ VXEPLWWLQJ KLV FDVH WR WKH DXWKRULWLHV RI D
IRUHLJQ FRXQWU\ RIWHQ LQ D ODQJXDJH QRW KLV RZQ´ 7KH IUDPHZRUN IRU H[DPLQLQJ DV\OXP
DSSOLFDWLRQVVKRXOGKDYH³DQXQGHUVWDQGLQJRIDQDSSOLFDQW¶VSDUWLFXODUGLIILFXOWLHVDQGQHHGV´
DQGGHVSLWHYDULDQFHLQWKDWIUDPHZRUNIURPVWDWHWRVWDWHVKRXOGLQFOXGHHVVHQWLDOJXDUDQWHHV
DQGEDVLFUHTXLUHPHQWV$PRQJRWKHUVWKHVHEDVLFUHTXLUHPHQWVLQFOXGHWKDWDQDSSOLFDQWEH
SURYLGHGZLWKJXLGDQFHDVWRSURFHGXUHVWKDWZLOOEHIROORZHGWKHQHFHVVDU\IDFLOLWLHVLQFOXGLQJ
WKH VHUYLFHV RI D FRPSHWHQW LQWHUSUHWHU IRU VXEPLWWLQJ WKHLU FDVH DQG LI QRW UHFRJQL]HG DV D
UHIXJHH D UHDVRQDEOH WLPHWR DSSHDO )XUWKHU LQWHUQDWLRQDO OHJDO VWDQGDUGV SURYLGHWKDW WKH
DSSOLFDQW DQG DGMXGLFDWRU VKDUH WKH GXW\ WR DVFHUWDLQ DQG HYDOXDWH DOO WKH UHOHYDQW IDFWV ,Q
VRPH FDVHV ³LW PD\ EH IRU WKH H[DPLQHU WR XVH DOO WKH PHDQV DW KLV GLVSRVDO WR SURGXFH WKH
QHFHVVDU\ HYLGHQFH LQ VXSSRUW RI WKH DSSOLFDWLRQ´ 7KH 81+&5 +DQGERRN FDXWLRQV ³>W@KH
UHTXLUHPHQW RI HYLGHQFH VKRXOG    QRW EH WRR VWULFWO\ DSSOLHG LQ YLHZ RI WKH GLIILFXOW\ RI SURRI
LQKHUHQW LQ WKH VSHFLDO VLWXDWLRQ LQ ZKLFK DQ DSSOLFDQW IRU UHIXJHH VWDWXV ILQGV KLPVHOI´ DQG LW
H[SODLQVZK\DQDGMXGLFDWRUPD\QHHGWRFRQGXFWPXOWLSOHLQWHUYLHZVRUKHDULQJVWRJDWKHUIDFWV
EHIRUH PDNLQJ D GHWHUPLQDWLRQ DV WR WKH DSSOLFDQW¶V UHIXJHH VWDWXV ,Q VXP EHFDXVH DQ
DGMXGLFDWRU¶VGHFLVLRQ³DIIHFWVKXPDQOLYHV´KHRUVKHPXVWDFW³LQDVSLULWRIMXVWLFH´$QG\HW
LQ FRQWUDVW WR WKHVH VWDQGDUGV WKH 3URSRVHG 5XOH IDL,V WR SXW IRUZDUG DQ\ VDIHJXDUGV IRU
XQUHSUHVHQWHGDSSOLFDQWV

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWUHYLVLWWKH3URSRVHG5XOHWRWDNHLQWRDFFRXQWWKH
QHHGV RI XQUHSUHVHQWHG DV\OXPVHHNHUV LQFOXGLQJ WKRVH ZKR KDYH VXIIHUHG SURIRXQG WUDXPD
WKRVHZLWKORZOHYHOVRIOLWHUDF\DQGWKRVHZKRDUHQRWSURILFLHQWLQ(QJOLVK81+&5UHFRPPHQGV
DVGLVFXVVHGHOVHZKHUHWKDWWKH*RYHUQPHQWUHFRQVLGHUSXQLWLYHSURFHGXUDOSURYLVLRQVVXFKDV
WKRVH RQ SUHWHUPLVVLRQ DQG IULYRORXV FODLPV 6KRXOG WKHVH SURYLVLRQV UHPDLQ 81+&5
UHFRPPHQGVWKDWWKH*RYHUQPHQWWDNHPHDVXUHVWRPLWLJDWHWKHLUHIIHFWVRQYXOQHUDEOHJURXSV
LQFOXGLQJEXWQRWOLPLWHGWRWKRVHLGHQWLILHGKHUH

6SHFLILFDOO\81+&5VXJJHVWVWKDWWKH*RYHUQPHQWHQVXUHWKDWDOODV\OXPVHHNHUVKDYHDFFHVV
WRJXLGDQFHRQWKHSURFHGXUHVLQYROYHGLQWKH86V\VWHPLQFOXGLQJGXULQJVFUHHQLQJSURFHGXUHV
HJWKHSUHFLVHVWHSVDQDSSOLFDQWPXVWWDNHWRREWDLQLPPLJUDWLRQMXGJHUHYLHZRIDQHJDWLYH
IHDU GHWHUPLQDWLRQV  DQG DGMXGLFDWLRQ RI WKHLU DSSOLFDWLRQV ,Q DGGLWLRQ 81+&5 DGYLVHV WKH
*RYHUQPHQWWRHQDEOHDV\OXPVHHNHUVZLWKWKHIDFLOLWLHVWKH\QHHGWRKDYHDUHDOLVWLFRSSRUWXQLW\
WRKDYHWKHLUFODLPVKHDUGLQIXOO7KLVLQYROYHVSURYLGLQJDSSOLFDQWVZLWKLQWHUSUHWHUVDQGDFFHVV
WR OHJDO DVVLVWDQFH DQG UHSUHVHQWDWLRQ )XUWKHU DV QRWHG HDUOLHU LQ WKLV &RPPHQW 81+&5
XQGHUVFRUHV WKDW DV\OXPVHHNHUV VKRXOG QRW EH GHWDLQHG GXULQJ WKH SHQGHQF\ RI WKHLU
SURFHHGLQJVLQSDUWEHFDXVHWKLVSUDFWLFHREVWUXFWVWKHLUDELOLW\WRVHFXUHUHSUHVHQWDWLRQ





81+&5+DQGERRN
81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

81+&5+DQGERRN

6HH'HWHQWLRQ*XLGHOLQHVVXSUDQRWH
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9&RQFOXVLRQDQG/LVWRI5HFRPPHQGDWLRQV

81+&5 FORVHV E\ UHLWHUDWLQJ RXU RYHUDUFKLQJ FRQFHUQV DERXW WKH EUHDGWK RI FKDQJHV LQ WKH
3URSRVHG5XOHDQGWKHLUIXQGDPHQWDOLQFRPSDWLELOLW\ZLWKLQWHUQDWLRQDOVWDQGDUGV:HUHFRJQL]H
WKHFKDOOHQJHVDVVRFLDWHGZLWKLQFUHDVHGIORZVRIDV\OXPVHHNHUVZLWKLQWKHVXEUHJLRQDQGWKH
FRUUHVSRQGLQJ VWUDLQV RQ DQ DV\OXP V\VWHP LQ QHHG RI UHIRUP 1RQHWKHOHVV ZH DUH GHHSO\
FRQFHUQHGWKDWWKHSURSRVDOVLQWKLVUXOHEUHDFKIXQGDPHQWDOWHQHWVRILQWHUQDWLRQDOUHIXJHHODZ
ELQGLQJRQWKH8QLWHG6WDWHV7KHVHWHQHWVLQFOXGHQRQUHIRXOHPHQWWKHULJKWWRVHHNDQGHQMR\
DV\OXPDQGWKHSULQFLSOHVRIGXHSURFHVVDQGIDLUWUHDWPHQWLQWKHDV\OXPSURFHVV81+&5LV
GHHSO\WURXEOHGWKDWPXFKRIWKH3URSRVHG5XOHVHHPVWRUXQFRXQWHUWRWKHVHSULQFLSOHV7KH
3URSRVHG 5XOH LI HQDFWHG ZRXOG GUDVWLFDOO\ GLPLQLVK WKH 8QLWHG 6WDWHV¶ FDSDFLW\WR JXDUDQWHH
SURWHFWLRQDQGOHDGWKH8QLWHG6WDWHVWRVWHSDZD\IURPDGHFDGHVORQJWUDGLWLRQRIKXPDQLWDULDQ
ZHOFRPHWRDV\OHHVDQGUHIXJHHV

81+&5UHFRPPHQGVWKDWWKHJRYHUQPHQWUHIUDLQIURPLPSOHPHQWLQJWKH3URSRVHG5XOHLQ
LWVHQWLUHW\6KRXOGWKHJRYHUQPHQWSURFHHG81+&5UHFRPPHQGVWKDWYLUWXDOO\HYHU\DVSHFWRI
WKH UXOH EH FDUHIXOO\ UHFRQVLGHUHG LQ RUGHU WKDW WKH UXOH PLJKW EH EURXJKW LQ FRPSOLDQFH ZLWK
LQWHUQDWLRQDOUHIXJHHODZ7KHDQDO\VLVDERYHSURYLGHVJXLGDQFHDQGUHFRPPHQGDWLRQVRQKRZ
WRDSSURDFKSURYLVLRQVRIWKH3URSRVHG5XOHLQOLQHZLWKLQWHUQDWLRQDOVWDQGDUGV,QDGGLWLRQWR
VSHFLI\LQJRXUUHFRPPHQGDWLRQVDWWKHSRLQWRIWKHGLVFXVVLRQRIHDFKVSHFLILFSURYLVLRQDERYH
ZHKDYHSURYLGHGDXQLILHGOLVWRIWKHVHUHFRPPHQGDWLRQVEHORZIRUHDVHRIUHIHUHQFH:HFORVH
E\UHLWHUDWLQJRXUFRPPLWPHQWWRWKHGHFDGHVORQJUHODWLRQVKLSEHWZHHQ81+&5DQGWKH86
JRYHUQPHQWDQGHPSKDVL]LQJWKDWZHVWDQGUHDG\WRVXSSRUWWKH86JRYHUQPHQWLQEXLOGLQJD
OHJDOIUDPHZRUNIRUSURWHFWLRQWKDWFRUUHVSRQGVZLWKLQWHUQDWLRQDOVWDQGDUGVZKLOHUHVSRQGLQJWR
FRQWHPSRUDU\FKDOOHQJHVWKDWKDYHVWUDLQHGWKHFXUUHQWGRPHVWLFDV\OXPV\VWHP

/LVWRI5HFRPPHQGDWLRQV

$ ([SHGLWHG5HPRYDODQG6FUHHQLQJVLQWKH&UHGLEOH)HDU3URFHVV

 $V\OXPDQG:LWKKROGLQJ2QO\3URFHHGLQJVIRU1RQFLWL]HQVZLWK&UHGLEOH)HDU

81+&5UHFRPPHQGVWKDWWKHJRYHUQPHQWUHIUDLQIURPLQVWLWXWLQJ³DV\OXPDQGZLWKKROGLQJRQO\´
SURFHHGLQJV DQG LQVWHDG FRQWLQXHWR XVH IXOO UHPRYDO SURFHHGLQJV 81+&5 VWDQGV UHDG\ WR
HQJDJHLQIXUWKHUFRQYHUVDWLRQDERXWEDFNORJUHGXFWLRQDQGLPSURYLQJHIILFLHQFLHVLQIXOOUHPRYDO
SURFHHGLQJVLQNHHSLQJZLWKLQWHUQDWLRQDOVWDQGDUGV 1RQHWKHOHVVLIWKH*RYHUQPHQWZLVKHVWR
LQVWDWH³DV\OXPDQGZLWKKROGLQJRQO\´SURFHHGLQJVLWVKRXOGHQVXUHWKDWVXFKSURFHHGLQJVDOLJQ
ZLWKLQWHUQDWLRQDOVWDQGDUGVLQFOXGLQJE\SUHVHUYLQJFULWLFDOGXHSURFHVVSURWHFWLRQVVXFKDVWKH
ULJKW WR DQ LQGHSHQGHQW DSSHDOSURYLGLQJDFFHVV WRFRPSOHPHQWDU\ IRUPV RI
SURWHFWLRQDQGUHIUDLQLQJIURPDUELWUDU\RUPDQGDWRU\GHWHQWLRQ

 &RQVLGHUDWLRQRI3UHFHGHQW:KHQ0DNLQJ&UHGLEOH)HDU'HWHUPLQDWLRQVLQWKH³&UHGLEOH
)HDU´3URFHVV

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWFRQWLQXHWRSHUPLWLPPLJUDWLRQMXGJHVWRDVVHVVDOO
UHOHYDQWDXWKRULWLHVDQGJLYHWKHPWKHLUGXHZHLJKWZKHQUHYLHZLQJQHJDWLYHIHDUGHWHUPLQDWLRQV
7KLVSDUWLDOO\PLWLJDWHVWKHULVNWKDWVXFKGHWHUPLQDWLRQVDUHLQFRQVLVWHQWZLWKLQWHUQDWLRQDOODZ
ZKLFKUHTXLUHVWKDWDGMXGLFDWRUVXVHFDXWLRXVWKUHVKROGVGXULQJVFUHHQLQJSURFHVVHV

 '+66SHFLILF3URFHGXUHVLQ([SHGLWHG5HPRYDODQG&UHGLEOH)HDUDQG7KHLU3RWHQWLDO
,PSDFWRQ'HWHQWLRQ
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81+&5 UHFRPPHQGVWKDW WKH *RYHUQPHQW VWULNH WKH UHPRYDO RI DQ\ SURYLVLRQ WKDW ZRXOG
QHJDWLYHO\LPSDFWDFFHVVWRFXVWRG\GHWHUPLQDWLRQVIRUWKRVHZKRPHHWWKHFUHGLEOHIHDUVWDQGDUG
RUWKHUHDVRQDEOHSRVVLELOLW\VWDQGDUGIRUVFUHHQLQJ

 5HDVRQDEOH3RVVLELOLW\DVWKH6WDQGDUGRI3URRIIRU6WDWXWRU\:LWKKROGLQJRI5HPRYDODQG
7RUWXUH5HODWHG)HDU'HWHUPLQDWLRQVIRU1RQ&LWL]HQVLQ([SHGLWHG5HPRYDO3URFHHGLQJV
DQG6WRZDZD\V

81+&5 UHFRPPHQGVWKDWWKHVH KHLJKWHQHG VWDQGDUGV RI SURRI QRW EHLPSOHPHQWHG )XUWKHU
WKHH[LVWLQJVWDQGDUGRISURRIVKRXOGEHUHYLVLWHGDQGEURXJKWLQOLQHZLWKLQWHUQDWLRQDOVWDQGDUGV

 3URSRVHG$PHQGPHQWVWRWKH&UHGLEOH)HDU6FUHHQLQJ3URFHVV

81+&5 UHFRPPHQGVWKDWWKHJRYHUQPHQW QRW LPSOHPHQW WKLV SURYLVLRQ 6SHFLILFDOO\ 81+&5
UHFRPPHQGV WKDWWKH SRVVLELOLW\ RI LQWHUQDO UHORFDWLRQ QRW EH LQFOXGHGDVD IDFWRU OHDGLQJ WR D
QHJDWLYHIHDUGHWHUPLQDWLRQDV\OXPVHHNHUVZKRDSSHDUSRWHQWLDOO\VXEMHFWWRDEDUEHSURYLGHG
ZLWKDFFHVVWRIXOO DV\OXP SURFHGXUHVIRU FDUHIXO FRQVLGHUDWLRQ RI WKDW EDUDQG WKDW DV\OXP
VHHNHUV KDYH DFFHVV WR ,- UHYLHZ RI QHJDWLYH IHDU GHWHUPLQDWLRQV XQOHVV
WKH\DIILUPDWLYHO\GHFOLQHWKDWRSSRUWXQLW\KDYLQJEHHQLQIRUPHGLQDODQJXDJHWKH\XQGHUVWDQG
RIWKHFRQVHTXHQFHVRIGRLQJVR

% ,$SSOLFDWLRQIRU$V\OXP:LWKKROGLQJRI5HPRYDODQG&$73URWHFWLRQ

 )ULYRORXV$SSOLFDWLRQV

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWDGRSWWKH³PDQLIHVWO\XQIRXQGHGFOHDUO\DEXVLYH´
IUDPHZRUN HQYLVLRQHG XQGHU LQWHUQDWLRQDO ODZ LI LW ZLVKHV WR DGGUHVV ³IULYRORXV´ DSSOLFDWLRQV
5HJDUGOHVVRIWKHGHILQLWLRQXVHGQHFHVVDU\SURFHGXUDOVDIHJXDUGVDVGHWDLOHGDERYHVKRXOG
EHLQFRUSRUDWHGLQWRWKHSURFHVV)LQDOO\81+&5XUJHVWKDWDQ\FXUUHQWRUIXWXUHLPPLJUDWLRQ
SHQDOWLHVIRUILOLQJIULYRORXVDSSOLFDWLRQVQRWEHLPSOHPHQWHG

 3UHWHUPLVVLRQRI/HJDOO\,QVXIILFLHQW$SSOLFDWLRQV

81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW VWULNH WKH SURYLVLRQ SHUPLWWLQJ SUHWHUPLVVLRQ RI
DSSOLFDWLRQV IRU DV\OXP ZLWKKROGLQJ RI UHPRYDO DQG SURWHFWLRQ XQGHU &$7 ,QVWHDG DV D
PLQLPXPWKH*RYHUQPHQWVKRXOGLPSOHPHQWDIUDPHZRUNIRUDV\OXPDGMXGLFDWLRQLQNHHSLQJZLWK
LQWHUQDWLRQDOVWDQGDUGVLQZKLFKDQDGMXGLFDWRU ZKHWKHUDW86&,6RULQLPPLJUDWLRQFRXUW FDQ
LQWHUYLHZWKHDV\OXPVHHNHUSUHIHUDEO\LQDQRQDGYHUVDULDOPDQQHUWRDVFHUWDLQWKHIXOOVHWRI
IDFWVUHOHYDQWWRWKHFDVHLQTXHVWLRQ

& 6WDQGDUGVRI&RQVLGHUDWLRQ'XULQJ5HYLHZRIDQ$SSOLFDWLRQIRU$V\OXPRUIRU
6WDWXWRU\:LWKKROGLQJRI5HPRYDO

 0HPEHUVKLSLQD3DUWLFXODU6RFLDO*URXS

5HJDUGLQJ UHTXLUHPHQWV IRU OHJDOO\ FRJQL]DEOH 36*V 81+&5 UHFRPPHQGV WKDW
WKH*RYHUQPHQW VWULNH WKHFRGLILFDWLRQ RI WKHVHUHTXLUHPHQWV DURXQG GHILQLQJ SDUWLFXODU VRFLDO
JURXSV IURP WKH 3URSRVHG 5XOHDQG LQ LWV SODFH SURSRVH DGRSWLRQ RI WKH HLWKHURU DSSURDFKWR
DQDO\]LQJ SDUWLFXODU VRFLDO JURXSV WKDWFRQIRUPVZLWK 81+&5 JXLGDQFH6SHFLILFDOO\ 81+&5
VXJJHVWV WKDW WKH *RYHUQPHQW UHFRQFLOH WKH DSSURDFKHV WR PLQLPL]H JDSV LQ SURWHFWLRQD
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SDUWLFXODUVRFLDOJURXSLVDJURXSRISHUVRQVZKRVKDUHDFRPPRQFKDUDFWHULVWLFRWKHUWKDQWKHLU
ULVNRIEHLQJSHUVHFXWHGRUZKRDUHSHUFHLYHGDVDJURXSE\VRFLHW\

5HJDUGLQJ SXUSRUWHGO\FLUFXODU 36*V 81+&5 UHFRPPHQGV WKDW WKH 3URSRVHG 5XOH¶V
UHVWULFWLRQV DURXQG SXUSRUWHGO\FLUFXODU SDUWLFXODU VRFLDO JURXSV QRW EH HQDFWHG 6KRXOG WKHVH
UHVWULFWLRQVUHPDLQLQVRPHIRUP81+&5XUJHVWKDWWKHODQJXDJHEHUHYLVHGWRDFNQRZOHGJHWKH
IDFWWKDWSHUVHFXWLRQFDQSOD\DUROHLQGHWHUPLQLQJWKHYLVLELOLW\RID36*$GGLWLRQDOO\81+&5
XUJHVWKDWH[SOLFLWODQJXDJHEHVWUHQJWKHQHGLQWKHUXOHSUHVHUYLQJWKHDELOLW\RIDGMXGLFDWRUVDQG
FRXUWV WR FRQWLQXH WR HYDOXDWH 36* FODLPV RQ D FDVHE\FDVH EDVLV EH\RQG WKH ³UDUH
FLUFXPVWDQFHV´HQYLVLRQHGLQWKHFXUUHQWODQJXDJHRIWKH3URSRVHG5XOH

5HJDUGLQJ WKH QRQH[KDXVWLYH OLVW RI 36*V WKDW ZLOO JHQHUDOO\ IDLO 81+&5
UHFRPPHQGVWKDWWKH *RYHUQPHQW VWULNHWKLVSURYLVLRQHQWLUHO\ LQ WKH ILQDO YHUVLRQ RI
WKH5XOH,QWKH DOWHUQDWLYH WKH JRYHUQPHQW VKRXOGSURYLGH H[SOLFLWDXWKRULW\WR DGMXGLFDWRUV
HYDOXDWH36*FODLPVRQDFDVHE\FDVHEDVLV,IWKHJRYHUQPHQWZLVKHVWROLVWSDUWLFXODUVRFLDO
JURXSVLQRUGHUWRDLGDGMXGLFDWRUVLQLQGLYLGXDOL]HGDVVHVVPHQWVRIHDFKFODLPLWVKRXOGGRVRLQ
DQLQFOXVLRQDU\PDQQHUUDWKHUWKDQE\PDNLQJDOLVWRIQRQFRJQL]DEOH36*V

5HJDUGLQJWKHUHTXLUHPHQWWKDWDSSOLFDQWVGHILQHWKHLURZQ36*V81+&5UHFRPPHQGV
WKDW WKH *RYHUQPHQW VWULNH WKLV SURYLVLRQ UHTXLULQJ DV\OXPVHHNHUV WR DUWLFXODWH WKHLU RZQ
SDUWLFXODU VRFLDO JURXSV ZLWKRXW WKH DVVLVWDQFH RI DQ DGMXGLFDWRU 81+&5 HQFRXUDJHV WKH
*RYHUQPHQW WR UHZULWH DQ\ UXOH FRQFHUQLQJ DV\OXP DSSOLFDWLRQ SURFHVVLQJ WR DIILUP WKH
DGMXGLFDWRU¶VGXW\WRH[SORUHDQGLGHQWLI\WKHUHDVRQ V ZK\DQLQGLYLGXDOKDVDZHOOIRXQGHGIHDU
RISHUVHFXWLRQXSWRDQGLQFOXGLQJH[SORULQJWKHHOHPHQWVRISDUWLFXODUVRFLDOJURXSV81+&5
DOVR HQFRXUDJHV WKH *RYHUQPHQW WR SUHVHUYH SDWKZD\V WR UDLVH QHZO\ DUWLFXODWHG 36*V RQ
DSSHDO

 3ROLWLFDO2SLQLRQ

81+&5 UHFRPPHQGVWKDW WKH GHILQLWLRQ RI SROLWLFDO RSLQLRQ EHUHYLHZHG DQGEURDGHQHG WR
FRQIRUP ZLWK LQWHUQDWLRQDO OHJDO VWDQGDUGV3ROLWLFDO RSLQLRQ LV D EURDG JURXQG GRPHVWLF ODZ
VKRXOGQRWEHZULWWHQLQVXFKDZD\WRSUHFOXGHLWVFXUUHQWXVHRUIXWXUHHYROXWLRQQRUVKRXOGLW
SULRULWL]HRQHW\SHRIFODLPDERYHRWKHUV

 3HUVHFXWLRQ

81+&5 UHFRPPHQGV WKDW WKH GHILQLWLRQ RI SROLWLFDO RSLQLRQ EH UHYLHZHG DQG EURDGHQHG WR
FRQIRUP ZLWK LQWHUQDWLRQDO OHJDO VWDQGDUGV 3ROLWLFDO RSLQLRQ LV D EURDG JURXQG GRPHVWLF ODZ
VKRXOG QRW EH ZULWWHQ LQ VXFK D ZD\ WR OLPLW LWV FXUUHQW XVH RU IXWXUH HYROXWLRQ QRU VKRXOG WR
SULRULWL]HRQHW\SHRIFODLPDERYHRWKHUV

 1H[XV

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWVWULNHWKLVSURYLVLRQWKDWDOOEXWSUHFOXGHVDV\OXPLQ
FDVHVLQYROYLQJHLJKWGLIIHUHQWW\SHVRIFODLPVDVLQWHUQDWLRQDOODZUHTXLUHVWKDWDSSOLFDWLRQVIRU
LQWHUQDWLRQDO SURWHFWLRQ QRW EH UHMHFWHG LQ WKH DEVHQFH RI D FDVHE\FDVH DGMXGLFDWLRQ RI WKHLU
PHULWV)XUWKHU81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWLPSOHPHQWDVWDQGDUGIRUQH[XVLQ
86 ODZ ZKLFK UHTXLUHV RQO\ WKDW D &RQYHQWLRQ JURXQG EH D UHOHYDQW FRQWULEXWLQJ IDFWRU QRW
QHFHVVDULO\RQHFHQWUDOUHDVRQIRUDQDSSOLFDQW¶VSHUVHFXWLRQZKLFKZLOOEULQJWKH8QLWHG6WDWHV
LQWRFRQIRUPLW\ZLWKLQWHUQDWLRQDOOHJDOVWDQGDUGVRQWKLVLVVXH
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 (YLGHQFH

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWVWULNHWKLVSURYLVLRQIURPWKH3URSRVHG5XOHDVLWLV
FOHDUO\DWYDULDQFHZLWKLQWHUQDWLRQDOVWDQGDUGVRQSURFHGXUDOIDLUQHVVLQDV\OXPDGMXGLFDWLRQDQG
ZLOO KDYH D VLJQLILFDQW LPSDFW RQ DSSOLFDQWV ZKR VXEPLW FHUWDLQ W\SHV RI FODLPV ,QVWHDG WKH
*RYHUQPHQWVKRXOGSHUPLWDSSOLFDQWVWRFRQWLQXHWRVXSSRUWWKHLUFODLPVZLWKFRXQWU\FRQGLWLRQV
HYLGHQFHWKDWSURYLGHVDGMXGLFDWRUVZLWKLQIRUPDWLRQWKDWFDQKHOSWKHPGHWHUPLQHZKHWKHUWKH
DSSOLFDQWLVHQWLWOHGWRUHIXJHHSURWHFWLRQ

 ,QWHUQDO5HORFDWLRQ

81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW QRW LPSOHPHQW WKH QHZ SURYLVLRQ FUHDWLQJ D
SUHVXPSWLRQ RI LQWHUQDO UHORFDWLRQ LQ FDVHV LQYROYLQJ DV\OXPVHHNHUV ZKR KDYH VXIIHUHG
SHUVHFXWLRQ E\ QRQVWDWH DFWRUV ,QVWHDG 81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW EULQJ LWV
DGMXGLFDWLRQRILQWHUQDOUHORFDWLRQLQOLQHZLWKWKHLQWHUQDWLRQDOOHJDOSULQFLSOHVGHVFULEHGDERYH$W
WKHYHU\OHDVWFKLOGUHQ¶VFODLPVVKRXOGEHH[HPSWHGIURPWKLVVHFWLRQRIWKH3URSRVHG5XOH

 )DFWRUVIRU&RQVLGHUDWLRQLQ'LVFUHWLRQDU\'HWHUPLQDWLRQV

:LWK UHVSHFW WR GLVFUHWLRQDU\ IDFWRUV RYHUDOO 81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW
SURPXOJDWH UHJXODWLRQV GLUHFWLQJ DGMXGLFDWRUV WR JUDQW DV\OXP HYHU\ WLPH WKH\ HQFRXQWHU DQ
LQGLYLGXDOZKRPHHWVWKHFULWHULDHIIHFWLYHO\GLVFRQWLQXLQJWKHXVHRIGLVFUHWLRQ,QWKHDEVHQFHRI
VXFK D FKDQJH WR WKH XVH RI GLVFUHWLRQ 81+&5 UHFRPPHQGV WKDW WKH HQWLUH OLVW RI IDFWRUV IRU
GLVFUHWLRQDU\GHQLDOLQWKH3URSRVHG5XOHEHVWUXFNIURPWKHILQDOUHJXODWLRQHIIHFWLYHO\UHPRYLQJ
WKHDGMXGLFDWRU¶VPDQGDWHWRGHQ\RQWKHVHJURXQGV

 )LUP5HVHWWOHPHQW

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWQRWLPSOHPHQWWKH3URSRVHG5XOHH[SDQGLQJWKHILUP
UHVHWWOHPHQWEDUDQGWKDWLWLQVWHDGXVHWKLVRSSRUWXQLW\WRHVWDEOLVKDGHILQLWLRQRIWKLVFRQFHSW
WKDWLVFRPSDWLEOHZLWKLQWHUQDWLRQDOODZ

 5RJXH2IILFLDOV

81+&5 UHFRPPHQGV WKDW VKRXOG WKH *RYHUQPHQW LPSOHPHQW D QHZ GHILQLWLRQ RI ³WRUWXUH´ LW
PDNHLWOHVVUHVWULFWLYHVXFKWKDWLWDOLJQVZLWKWKHGHILQLWLRQVLQLQWHUQDWLRQDOODZ

' ,QIRUPDWLRQ'LVFORVXUH

81+&5UHFRPPHQGVWKDWWKH*RYHUQPHQWDPHQGWKH3URSRVHG5XOHWROLPLWWKHFLUFXPVWDQFHV
XQGHUZKLFKDV\OXPVHHNHUV¶LQIRUPDWLRQFDQEHGLVFORVHGLQFOXGLQJE\UHPRYLQJWKHSURQJRI
WKLV SURYLVLRQ RQ SHUPLWWHG GLVFORVXUHV WKDW FRQFHUQV OHJDO DFWLRQV UHODWHG WR WKH GHQLDO RI DQ
DSSOLFDWLRQIRUSURWHFWLRQRUFKDOOHQJHVWRFXVWRG\VWDWXVDQGHQKDQFHSURYLVLRQVUHODWHGWRWKH
SURWHFWLRQRIWKHLUSHUVRQDOGDWDDQGDV\OXPFODLPV81+&5DGYLVHVWKH*RYHUQPHQWWRUHPRYH
WKHSURQJRQGLVFORVXUHVFRQFHUQLQJOHJDODFWLRQVVRWKDWDSSOLFDQWVIRUUHIXJHHSURWHFWLRQDUH
QRWGHWHUUHGIURPFKDOOHQJLQJDGHQLDORIWKHLUFODLPRUWKHLUFXVWRG\VWDWXV

,9
3DUWLFXODUO\9XOQHUDEOH*URXSV

5HJDUGLQJ FKLOG DV\OXPVHHNHUV 81+&5 UHFRPPHQGV WKDW VKRXOG WKH *RYHUQPHQW
LPSOHPHQW WKH 3URSRVHG 5XOH LW VKRXOG WDNH JUHDW FDUH WR DFFRXQW IRU WKH VSHFLDO QHHGV RI
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FKLOGUHQ VHHNLQJ SURWHFWLRQ $W D PLQLPXP WKH JRYHUQPHQW VKRXOG UHYLVH WKH SURYLVLRQV
GLVFXVVHG DERYH ZLWK FKLOGUHQ¶V QHHGV LQ PLQG 7KH *RYHUQPHQW VKRXOG LQFOXGH VSHFLILF
H[HPSWLRQV IRU FKLOGUHQ ZKLFK ZRXOG DGGUHVV WKHLU XQLTXH YXOQHUDELOLWLHV VXFK DV WKHLU DJH
PDWXULW\OHYHODQGSDVWWUDXPD)XUWKHU81+&5XUJHVWKH*RYHUQPHQWWRHQDEOHFKLOGDV\OXP
VHHNHUVZLWKWKHIDFLOLWLHVWKH\QHHGWRKDYHDUHDOLVWLFRSSRUWXQLW\WRKDYHWKHLUFODLPVGHYHORSHG
KHDUGLQIXOODQGIDLUO\DGMXGLFDWHGLQDQRQDGYHUVDULDOVHWWLQJ7KLVPXVWLQFOXGHSURYLGLQJWKHP
ZLWKLQWHUSUHWHUVDQGDFFHVVWROHJDODVVLVWDQFHDQGUHSUHVHQWDWLRQ

5HJDUGLQJ pro se DV\OXPVHHNHUV 81+&5 UHFRPPHQGV WKDW WKH *RYHUQPHQW UHYLVLW WKH
3URSRVHG5XOHWRWDNHLQWRDFFRXQWWKHQHHGVRIXQUHSUHVHQWHGDV\OXPVHHNHUVLQFOXGLQJWKRVH
ZKR KDYH VXIIHUHG SURIRXQG WUDXPD WKRVH ZLWK ORZ OHYHOV RI OLWHUDF\ DQG WKRVH ZKR DUH QRW
SURILFLHQW LQ (QJOLVK 81+&5 UHFRPPHQGV DV GLVFXVVHG HOVHZKHUH WKDW WKH *RYHUQPHQW
UHFRQVLGHUSXQLWLYHSURFHGXUDOSURYLVLRQVVXFKDVWKRVHRQSUHWHUPLVVLRQDQGIULYRORXVFODLPV
6KRXOG WKHVH SURYLVLRQV UHPDLQ 81+&5UHFRPPHQGV WKDW WKH*RYHUQPHQWWDNH PHDVXUHVWR
PLWLJDWHWKHLUHIIHFWVRQYXOQHUDEOHJURXSVLQFOXGLQJEXWQRWOLPLWHGWRWKRVHLGHQWLILHGKHUH

6SHFLILFDOO\81+&5VXJJHVWVWKDWWKH*RYHUQPHQWHQVXUHWKDWDOODV\OXPVHHNHUVKDYHDFFHVV
WR JXLGDQFH RQ WKH SURFHGXUHV LQYROYHG LQ WKH 86 V\VWHP LQFOXGLQJ GXULQJ SUHVFUHHQLQJ
SURFHGXUHV HJWKHSUHFLVHVWHSVDQDSSOLFDQWPXVWWDNHWRREWDLQLPPLJUDWLRQMXGJHUHYLHZRI
DQHJDWLYHIHDUGHWHUPLQDWLRQV DQGDGMXGLFDWLRQRIWKHLUDSSOLFDWLRQV,QDGGLWLRQ81+&5DGYLVHV
WKH *RYHUQPHQW WR HQDEOH DV\OXPVHHNHUV ZLWK WKH IDFLOLWLHV WKH\ QHHG WR KDYH D UHDOLVWLF
RSSRUWXQLW\WRKDYHWKHLUFODLPVKHDUGLQIXOO7KLVLQYROYHVSURYLGLQJDSSOLFDQWVZLWKLQWHUSUHWHUV
DQGDFFHVVWROHJDODVVLVWDQFHDQGUHSUHVHQWDWLRQ)XUWKHUDVQRWHGHOVHZKHUHLQWKLV&RPPHQW
81+&5XQGHUVFRUHVWKDWDV\OXPVHHNHUVVKRXOGQRWEHGHWDLQHGGXULQJWKHSHQGHQF\RIWKHLU
SURFHHGLQJVLQSDUWEHFDXVHWKLVSUDFWLFHREVWUXFWVWKHLUDELOLW\WRVHFXUHUHSUHVHQWDWLRQ
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July 15, 2020
Submitted via www.regulations.gov
Lauren Alder Reid, Assistant Director
Office of Policy
Executive Office for Immigration Review
5107 Leesburg Pike, Suite 1800, Falls Church, VA 22041
Office of Information and Regulatory Affairs
Office of Management and Budget
725 17th Street NW, Washington, D.C. 20503
RE: EOIR Docket No. 18-0002, Human Rights First’s Comment in Response to Proposed
Rulemaking: Procedures for Asylum and Withholding of Removal; Credible Fear and
Reasonable Fear Review
Human Rights First submits these comments in response to the Department of Homeland
Security’s (DHS) and Executive Office for Immigration Review’s (EOIR) Notice of Proposed
Rulemaking published in the Federal Register on June 15, 2020, by which the agencies propose
to rewrite decades of asylum law to create new restrictions on eligibility for protection in the
United States. In violation of U.S. and international law and settled principles of refugee
protection, the proposed rule seeks to profoundly rework U.S. asylum law in a way that will
result in countless refugees being returned to danger. The proposed rule would render much of
U.S. case law and the specific language used by Congress in the relevant statutes meaningless.
The proposed changes would, for instance, ban from asylum, or deny asylum to, refugees who
suffered brief detentions or escaped their persecutors before threats could be carried out,
transited through other countries on their way to the United States, crossed into the United States
between ports of entry, or were unable to precisely articulate the legal parameters of their
persecuted social group at their hearings. The proposed changes would certainly lead to denials
of asylum to protestors from Hong Kong, people who risked their lives to oppose activities of
terrorist, militant, criminal or other armed groups that control territories, victims of religious
persecution forced to give up the practice of their faith, women targeted for honor killings,
forced marriage or severe domestic abuse, and refugees persecuted due to their sexual orientation
or gender identities. The rule would, moreover, separate many refugee families through its
asylum denials; leave refugees without a route to integration and naturalization by improperly
blocking refugees from asylum (evading both the route created by Congress and the Refugee
Convention’s direction to states to encourage such integration and naturalization); block asylum
seekers from due process, removal hearings and other forms of immigration relief; allow
adjudicators to deny asylum without ever hearing an asylum seeker’s testimony; and illegally
raise the credible fear screening standard set by Congress. The rule would also deport torture
survivors back to torture.
In a rare public statement criticizing U.S. proposed regulatory changes, the UN High
Commissioner for Refugees (UNHCR) has expressed serious concerns that the proposed rule is
1
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“a departure from humanitarian policies and practices long championed by the United States.” 1
We agree.
Human Rights First strongly opposes this proposed rule and urges the agencies to abandon it.
Through our pro bono refugee representation program, Human Rights First and our volunteer
lawyers see firsthand how difficult it already is for asylum seekers to be granted protection in the
United States. If the provisions of this proposed rule had been in place, many of our refugee
clients, who are now asylees, would have been denied asylum or permanently separated from
their families. And the proposed rule, if codified, will result in the deportation of countless future
asylum seekers who have faced grave violations of their human rights and qualify for asylum
under the Immigration and Nationality Act (INA).
In the supplementary information to the proposed rule, the agencies mischaracterize asylum laws
as “an expression of a nation’s foreign policy” and “an assertion of a government’s right and
duty to protect its own resources and citizens.” In fact, the Refugee Act of 1980 “was a clear
statement of intention of the United States Congress to move away from a refugee and asylum
policy which, for over forty years, discriminated on the basis of ideology, geography and even
national origin, to one that was rooted in principles of humanitarians and objectivity.” 2
When it enacted the Refugee Act of 1980, Congress intended to eliminate such biases in U.S.
refugee and asylum determinations and bring our country’s asylum laws into accordance with
U.S. treaty obligations. The 1951 Convention Relating to the Status of Refugees (Refugee
Convention), drafted in the wake of World War II, protects refugees from return to persecution,
encourages their integration and naturalization and prohibits states from penalizing them for
illegal entry or presence. The United States helped lead efforts to draft the Convention and
ratified its Protocol, legally binding itself to the Refugee Convention’s provisions.
Human Rights First and its interest in this issue
For over 40 years, Human Rights First has provided pro bono legal representation to refugees
seeking asylum in the United States and advocated for the protection of the human rights of
refugees. Human Rights First grounds its work in the legal standards of the 1951 Refugee
Convention, its Protocol, and other international human rights instruments, and we advocate
adherence to these standards in U.S. law and policy. Human Rights First operates one of the
largest and most successful pro bono asylum representation programs in the country. Working in
partnership with volunteer attorneys at many of the nation’s leading law firms, we provide legal
representation, without charge, to hundreds of refugees each year through our offices in
California, New York, and Washington D.C. This extensive experience dealing directly with
refugees seeking protection in the United States is the foundation for our advocacy and informs
the comments that follow.
1

UNHCR, “Statement by UN High Commissioner for Refugees Filippo Grandi on U.S. Asylum Changes” (July 9,
2020), https://www.unhcr.org/news/press/2020/7/5f0746bf4/statement-un-high-commissioner-refugees-filippograndi-asylum-changes.html.
2
Deborah Anker, “The Refugee Act of 1980: A Historical Perspective” (1982),
https://www.jstor.org/stable/23141008?read-now=1&seq=1#page_scan_tab_contents.
2
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The agencies have only provided the public with 30 days to comment on the Notice of
Proposed Rulemaking (NPRM), an insufficient period for a regulation that eviscerates
asylum protections through multiple complex provisions.
The public has not been given adequate time to respond to this proposed rule, which would
profoundly rewrite asylum law and render ineligible for protection countless refugees. It is
comprised of numerous provisions and dense, technical language. Among other fundamental
changes, it creates new and restricted immigration proceedings for asylum seekers, arbitrarily
eliminates entire categories of asylum claims, creates multiple new bars to asylum that would
block countless refugees, and reverses decades of settled law and principles. It violates U.S. and
international law. These changes are so sweeping that any one provision would require longer
than a 30-day comment period. To give the public only 30 days to respond meaningfully to this
unprecedented rule, especially during a global pandemic, will essentially deprive the public of
the right to comment on the NPRM. This alone is a critical reason for the agencies to withdraw
the proposed rule and, should they choose to reissue it, grant the public significantly more time
to respond.
Additionally, on July 9, 2020, DHS and the Department of Justice (DOJ) published a proposed
regulation that set forth additional alterations to the procedures for expedited removal that create
additional bars to asylum and withholding of removal and impermissibly elevate the standard set
for these preliminary screenings by Congress. That notice of proposed rulemaking explicitly
states that procedures set forth in the July 9 regulation conflict with the procedures set forth in
this NPRM. 3 The agencies stated in the July 9, 2020 proposed regulation that they would request
comment regarding how to best reconcile these procedures. It is critical that the public have an
opportunity to comment on how the agencies propose to reconcile these procedures before either
proposed rule goes into effect. Given the complexity and scope of both proposed rules and the
extent to which they both unlawfully transform expedited removal procedures, this additional
comment period must be substantially more than 30 days.
The proposed rule would make countless refugees ineligible for asylum by drastically
narrowing key legal definitions including “persecution,” “political opinion,” and
“particular social group.”
Under the INA, applicants are eligible for asylum if they have a well-founded fear of future
persecution and a central reason for this persecution is their nationality, race, religion, political
opinion, or membership in a particular social group. 8 U.S.C. § 1158(b). Applicants are entitled
to withholding of removal if they are more likely than not to suffer persecution because of one or
more of these same five grounds. 8 U.S.C. § 1231(b)(3). The proposed rule fundamentally alters
and narrows these elements of an asylum and withholding claim and provides, for the first time,
a regulatory definition of “persecution.”

3

Dep’t of Homeland Security & Dep’t of Justice, “Security Bars and Processing,” 85 FR 41201 (July 9, 2020),
https://www.federalregister.gov/documents/2020/07/09/2020-14758/security-bars-and-processing.
3

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 654 of 965

I.

Persecution

The agencies propose to amend 8 C.F.R. § 208.1 and 8 C.F.R. § 1208.1 by adding 8 C.F.R. §
208.1(e) and 8 C.F.R. § 1208.1(e), which creates a regulatory definition of persecution that is
impermissibly narrow and at the same time unclear. The concept of persecution has resisted
unitary definition, both internationally and in U.S. asylum law, due to the wild diversity of forms
of harm to which persecutors subject their fellow humans and the varied circumstances in which
that harm occurs, but also because a well-founded fear has both an objective and subjective
component. The proposed rule defines persecution as “an extreme concept involving a severe
level of harm that includes actions so severe that they constitute an exigent threat.” This
heightened standard would result in adjudicators rejecting claims involving severe violence and
threats on the basis that they are not “extreme” enough, not “severe” enough, and do not
constitute an “exigent threat.” It would reverse the long-accepted definition of persecution as a
“threat to the life or freedom of, or the infliction of suffering or harm upon, those who differ in a
way regarded as offensive 4 The proposed rule states that persecution “does not include
intermittent harassment, including brief detentions.” It is not clear what this means. Under wellestablished law, various forms of harm that may not rise to the level of persecution if considered
individually, may constitute persecution in their cumulative effect, as noted above. In these
cases, “intermittent harassment” may be part of a sequence of events that may indeed constitute
persecution. Similarly, “brief detentions” may or may not constitute persecution in and of
themselves, depending on factors such as the conditions of detention, how the asylum applicant
is treated while detained, and the context surrounding these incidents; they are frequently
“included” in a cumulative experience of harm that unquestionably constitutes persecution.
Adjudicators can and should consider these scenarios in context and cumulatively. The proposed
rule would discourage this.
Similarly, the proposed regulation states that persecution “does not include . . . threats with no
actual effort to carry out the threats.” This rule would produce bizarre and unjust results in
situations where, for example, the asylum applicant deprived those threatening him of the
opportunity to carry out their threats by fleeing the country. Asylum and withholding of removal
were intended by Congress to protect and preserve the living, not the dead, and there exists in
U.S. asylum law a body of precedent that considers when threats standing alone may constitute
persecution, and does so much more coherently than this proposed rule. 5 Moreover, there should
be no doubt that threats may be part of a cumulative course of conduct that rises to the level of
persecution, but this rule injects murkiness even into that uncontroversial proposition.
In our experience, our clients—including many political activists—have suffered serious harm
from short or recurring periods of detention by their country’s government, which often operate
as warnings that they will be harmed or tortured more severely if they do not cease their
activities. Longer, more severe detentions could also be dismissed by adjudicators on the theory
that each individual instance was not sufficiently extreme and severe and did not pose an exigent
threat on its own.
4

Matter of Acosta, 19 I&N Dec. 211, 222 (BIA 1985).
Herrera-Reyes v. Att’y Gen., 952 F.3d. 101 (3d Cir. 2020); Tamara-Gomez v. Gonzales, 447 F.3d 343 (5th Cir.
2006); Hernandez-Avalos v. Lynch, 784 F.3d 944 (4th Cir. 2015); Osorio v. INS, 18 F.3d 1017 (2d Cir. 1994); Navas
v. INS, 217 F.3d 646 (9th Cir. 2000).
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One Human Rights First client, for example, who was granted asylum years ago, fled Syria after
he was taken in for interrogation by Syrian intelligence on two occasions. Both of these
detentions lasted hours rather than days, but during that time, this man, a married father of young
children, was left alone in windowless rooms for hours to listen to the screams of women being
tortured, and his interrogators threatened the lives of his children and other family members; on
the second occasion they also abused him physically. This proposed rule would encourage
adjudicators to discount this man’s past harm on the grounds that his detentions were “brief” and
that there was no “actual effort” on the part of the intelligence agencies to carry out their threats
against the lives of his children, despite the fact that he suffered grave psychological harm in
custody and that both he and his interrogators were aware that they could do anything they
wanted to him and his family at any time.
The proposed rule could likely trigger asylum denials to pro-democracy advocates protesting in
Hong Kong if their detentions were “brief” and they escaped before threats of additional harm
could be perpetrated. Many would also be denied asylum under various provisions in the
proposed rule aimed at denying asylum to refugees who transit other countries on their way to
safety in the United States.
The proposed rule’s unclear reference to persecution requiring “a severe level of harm that
includes actions so severe that they constitute an exigent threat” also threatens the protection of
refugee claimants if the harm they are fleeing is the violation of their identities or consciences.
Asylum seekers seeking the freedom to live according to their consciences and identities have on
occasion faced wrongful denials of their cases even under current law based on adjudicators’
failure to understand that being forced to suppress what they believe or who they are is itself
persecution. This regulation, with the language just cited, would make such wrongful denials
more frequent.
In 2005, for example, a panel of the Ninth Circuit affirmed the denial of asylum to a Chinese
Christian, Xiaoguang Gu. 6 Mr. Gu had been arrested in China for attending an unofficial house
church and distributing Christian religious materials. The record reflected that he had been
detained for three days, interrogated, and struck about 10 times with a rod, leaving marks but no
lasting injury. He was released after being forced to sign a statement admitting that he had done
wrong, and was warned by his employer that if he engaged in any further “illegal activities” he
would be fired from his job. As a result of this abuse and these threats, between his release from
custody and his flight to the United States, Mr. Gu limited his religious activities to reading his
Bible at home. He testified in immigration court that he had come to the United States in order to
be able to practice his religion freely. After his arrival here, he learned that the authorities in
China had come looking for him, he believed because he had sent religious materials to China
from the United States. A majority of the panel upheld the immigration judge and Board of
Immigration Appeals’ (BIA) conclusions that Mr. Gu had not suffered persecution because he
did not “experience further problems” after his release from police custody in China. Lost in all
of this was any consideration of the suppression of his religious freedom.

6

Gu v. Gonzales, 454 F.3d 1014 (9th Cir. 2006) (withdrawing earlier decision appearing at 429 F.3d 1209 (9th Cir.
2005).
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The Gu decision created an uproar, which led DHS to join in a motion to reopen the case before
the BIA, whose subsequent approval led the Ninth Circuit to withdraw its earlier decision. Under
this proposed regulation, however, we could expect to see more denials of this kind and no
willingness to fix them. The same danger would arise for claims based on sexual orientation—
setting aside for a moment the fact that a separate provision of this proposed regulation would
invalidate all gender-based claims on other grounds—as those claims as well have at times met
with denials that operate on the theory that the asylum applicant could live safely in his home
country if he would only remain in the closet.
The proposed regulation compounds the latter problem by dismissing a home country’s own
persecutory laws, mandating that government laws or policies that are infrequently enforced do
not independently constitute persecution. This change would encourage adjudicators to ignore
the impact of such laws—even if rarely enforced—on an LGBT asylum seeker’s ability to live a
free and dignified life in the home country. In a country with laws on the books that make
homosexual acts punishable by death, for example, an LGBT person is highly unlikely to be able
to live a normal life, or even to seek protection from the police when a victim of crimes, whether
motivated by the victim’s sexual orientation or otherwise. The problem in such cases may not be
the direct enforcement of this particular persecutory law, but the fact that its existence
contributes to the denial of core human rights.
II.

Political opinion

The proposed rule would amend 8 C.F.R. § 208.1 and 8 C.F.R. § 1208.1 by adding 8 C.F.R. §
208.1(d) and 8 C.F.R. § 1208.1(d), which impermissibly narrow what constitutes a political
opinion for purposes of asylum and withholding of removal, and would result in the deportation
of individuals who were threatened and brutally harmed because of their political beliefs and
actions. The proposed rule defines political opinion as “one expressed by or imputed to an
applicant in which the applicant possesses an ideal or conviction in support of the furtherance of
a discrete cause related to political control of a state or a unit thereof.” This restricted definition
would eliminate all valid asylum claims where the applicant was persecuted for a political
opinion that is not explicitly tied to a specific cause related to “political control of a state or a
unit thereof,” even in cases where the government itself persecuted the applicant. This definition
is confusing and vaguely worded, contravenes long-established principles of asylum
adjudication, and would return innumerable refugees to persecution. Indeed, in recognition of the
fact that a person may be persecuted for a broad range of political opinions and expressions, U.S.
courts have interpreted a political opinion to be significantly broader than a conviction related to
political control of a state or unit thereof. 7 A political opinion can encompass feminism 8 and
opposition to guerilla groups. 9 But the proposed rule narrows the definition of political opinion
so drastically that it would seem that even individuals who are persecuted by their governments
for actions that the government disapproves of would be denied protection unless their views and
activities fit into the proposed rule’s narrow box. This is particularly problematic given that
7
See, e.g., Espinosa-Cortez v. Att'y Gen., 607 F.3d 101, 110 (3d Cir. 2010); Martinez-Buendia v. Holder, 616 F.3d
711 (7th Cir. 2010); Delgado v. Mukasey, 508 F.3d 702, 708–09 (2d Cir. 2007); Chavarria v. Gonzales, 446 F.3d
508, 518 (3d Cir. 2006).
8
Fatin v. I.N.S., 12 F.3d 1233, 1242 (3d Cir. 1993).
9
Delgado v. Mukasey, 508 F.3d 702 (2d Cir. 2007).
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many refugees who flee to the United States to escape political persecution are reluctant to
characterize their own activities as “political,” either because that label was used to stigmatize
them in their home countries, where “politics” is a loaded and dangerous term. This is frequently
true of activists working in fields not involving partisan politics. While their persecutors in many
cases do impute political opinions to such refugees, these often take the form of broad
accusations of opposition, not “an ideal or conviction in support of the furtherance of a discrete
cause related to political control” of the state or a unit thereof.
A Human Rights First client from Cameroon, for example, who had suffered atrocious
persecution in his home country, was emphatic that the harm he feared was on account of his
student activism seeking reasonable working and teaching conditions at the university campuses
in his area, not political opposition party membership. Given that his activities were clearly a
challenge to government policies and were understood as such by the Cameroonian government
which targeted him for arrest, he was granted asylum years ago now without any conceptual
difficulty. It is unclear what would happen to this classic refugee claim under the proposed rule.
Another former Human Rights First client, a woman from Burma, was targeted by the forces of
the military junta then in power in that country for documenting rapes of women from her ethnic
minority by Burmese military personnel. Even under the current regulations, an immigration
judge failed to understand the political meaning of her human rights documentation work, and
her application for asylum was initially denied based on lack of nexus. This clearly erroneous
result was corrected following an appeal, but what would happen to this woman under the
proposed rule?
The proposed rule’s purposefully cramped understanding of political opinion, ironically, would
appear to exclude much of the content of political opinion and disagreement in the present-day
United States. In many of the countries whose citizens are forced to flee to the United States to
escape political persecution, almost any activity independent of the government can be seen by
an authoritarian or repressive government as a threat to its security, but the retribution that
follows is not always articulated in the terms this proposed rule would require.
Asylum seekers may also flee because their governments are unable or unwilling to control nonstate actors who seek to harm them due to their political opinion. Despite this reality, long
recognized by U.S. asylum law, the proposed rule states that in general, asylum claims will not
be successful where individuals fear persecution on account of a political opinion “defined solely
by generalized disapproval of, disagreement with, or opposition to criminal, terrorist, gang,
guerilla, or other non-state organizations absent expressive behavior in furtherance of a cause
against such organizations related to efforts by the state to control such organizations or behavior
that is antithetical to or otherwise opposes the ruling legal entity of the state or a legal sub-unit of
the state.” Again, the proposed rule is so poorly phrased as to be incomprehensible, but it would
appear intended to wipe out the majority of asylum claims where an individual faces harm at the
hands of non-state forces, even in regions where such forces act as de facto governments and kill
anyone opposed to them. By limiting the definition of a political opinion in such situations to
“expressive behavior” that directly relates to efforts by the state to control these organizations, or
behavior that directly opposes the state, the rule makes it virtually impossible to win asylum
where an applicant was persecuted by forces that the government is making no serious effort to
7
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control, or where the applicant’s opposition to such forces is not framed as support for state
efforts to control them. Under this rule, many political opinion claims stemming from
persecution by gangs, guerrilla forces, terrorist organizations, and other non-state actors would
instantly fail.
Human Rights First has worked with several refugees, for example, who were themselves
targeted by the Islamic State in Syria, or lost family members to murder or disappearance by that
group, because they or their relatives were opposed to it. Their opposition, however, had nothing
to do with “efforts by the [Syrian] state to control” the Islamic State—the regime of Bashar alAssad was making no such efforts, and these refugees were also opposed to that regime. This
cannot remove their opposition to the Islamic State from the scope of “political opinion.”
While the proposed rule specifies that a woman who is forced to abort a pregnancy or undergo
involuntary sterilization, or is persecuted for refusal to undergo such a procedure, will be deemed
to have been persecuted on account of political opinion, it does not similarly protect a woman
who resists state or non-state actors who claim that they have a right to rape her or subject her to
an honor killing, for example.
III.

Particular social group

The proposed rule would amend 8 C.F.R. § 208.1 and 8 C.F.R. § 1208.1 by adding 8 C.F.R. §
208.1(c) and 8 C.F.R. § 1208.1(c), which eviscerate “membership in a particular social group” as
a basis for asylum. UNCHR has characterized the fluid definition of particular social group in the
following way: “The term . . . should be read in an evolutionary manner, open to the diverse and
changing nature of groups in various societies and evolving international human rights norms.” 10
The cognizability of a particular social group is an issue that must be assessed on a case-by-case
basis, with attention to the specific circumstances in a country. Nonetheless, DOJ has repeatedly
sought to eliminate particular social groups previously recognized by the BIA, federal courts of
appeals, and international law. 11 This proposed rule would result in the continued and arbitrary
dismantling of protections for asylum seekers who face harm because of their membership in a
particular social group.
The proposed rule rejects broad categories of particular social groups with no regard to the
circumstances of individual cases. It would also impose on several types of claims, notably
gender-based claims brought by women and girls, an astonishingly retrograde framing, treating
much of their persecution as a personal or familial problem. This characterization is doubly
disturbing since it underlies the failure of protection these refugees suffer from at home, and
blasts U.S. asylum law back to a past from which other areas of American law moved on decades
ago. This nearly categorical rule would provide that:

10
UNHCR, Refugees Guidelines On International Protection: “Membership of a particular social group” within the
context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees (May 7,
2002), https://www.unhcr.org/en-us/publications/legal/3d58de2da/guidelines-international-protection-2membership-particular-social-group.html.
11
Matter of A-B-, 27 I&N Dec. 316 (A.G. 2018); Matter of L-E-A-, 27 I&N Dec. 581 (A.G. 2019).
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The Attorney General, in general, will not favorably adjudicate claims of aliens
who claim a fear of persecution on account of membership in a particular social
group consisting of or defined by…past or present criminal activity or association
(including gang membership); presence in a country with generalized violence or a
high crime rate; being the subject of a recruitment effort by criminal, terrorist, or
persecutory groups; the targeting of the applicant for criminal activity for financial
gain based on perceptions of wealth or affluence; interpersonal disputes of which
governmental authorities were unaware or uninvolved; private criminal acts of
which governmental authorities were unaware or uninvolved; past or present
terrorist activity or association; past or present persecutory activity or association;
or, status as an alien returning from the United States.
These exceptions bear no relation to whether an individual is a member of a particular social
group as previously defined by agency and federal court decisions. Each of these exceptions is
broad and vague. For example, prohibiting asylum grants based on particular social groups that
relate to “presence in a country with generalized violence or a high crime rate” would arbitrarily
undermine asylum claims from countries that suffer from high rates of violence, where the
asylum applicant’s citizenship in such a country was simply an element in the social group. The
rule’s peremptory rejection of claims based on fears of recruitment by a wide range of non-state
armed groups, while a transparent attempt to bar many claims from Central America, where
persecution by such groups, including in the form of punishment for refusing recruitment into
them, is a widespread cause of flight from the country, will result in the wrongful denial of many
types of refugee claims, including but certainly not limited to those brought by Central American
youth.
The dismissal of particular social groups that are based on “interpersonal disputes of which
governmental authorities were unaware or uninvolved” would have predictable negative
consequences for asylum applicants fleeing gender-based harm within their families or
communities, asylum applicants whose need for international refugee protection typically stems
from this very insistence on characterizing their persecution as a matter of personal conflict. For
them and for other asylum applicants whose harm adjudicators would now be encouraged to
write off as “interpersonal disputes,” this proposed rule creates an unnecessary conflict with
decades of precedent—in both U.S. and international refugee law—recognizing that the standard
for granting protection against persecution by non-state actors (however large- or small-scale) is
not whether governmental authorities were aware of or involved in the abuse, but rather whether
they were (or would be) willing and able to protect the refugee.
One former Human Rights First client, then a young teenager from Guinea, sought refuge with a
family friend in the United States to avoid being forced into marriage by her father, who had
promised her to one of his own friends, a man her father’s age. The young girl wanted to
complete her education and have some say in whom she later married; while government
authorities in Guinea at the time were not aware of her particular situation, she had little reason
to seek help from them, as an abundance of independent evidence and her own experience in her
community made clear that such recourse would be futile and indeed likely to make her situation
worse. This child’s predicament also could not fairly be characterized as an “interpersonal
dispute,” but this regulation would encourage such portrayal in any case where the persecutor
9
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and the victim are individual people, ignoring the social norms and structures that exist to protect
the persecutor rather than the victim.
The proposed rule does not alter the “unable or unwilling” standard for showing a failure of state
protection—indeed, the supplementary information to the rule cites to it, for example at page
36280—yet by misunderstanding the standard in the context of what it deems to be
“interpersonal disputes,” the proposed rule sets the stage for wrongful denials of valid asylum
claims.
Also extremely troubling is the proposed requirement that an individual articulate a particular
social group on the record in order to be granted asylum on that basis. According to the proposed
rule, a failure to define a particular social group before an immigration judge will waive the
claim for appeal or a motion to reopen or reconsider. In general, in any refugee status
determination, it should not be the refugee’s job to argue the intricacies of the law of a country
not his own. Asylum adjudication systems, in order to function safely, must be geared to enable
refugees, including those unrepresented by counsel, to present their claims as easily as possible.
In such a system, it should be the refugee’s job to present her facts; the adjudicator bears
responsibility for evaluating the facts and considering whether they meet the requirements of the
law. 12 While the current U.S. asylum system already confronts refugees with a host of technical,
procedural, and evidentiary hurdles, the new burden of lawyering imposed by this proposed rule
is one that does not apply to any of the other grounds in the refugee definition: an asylum seeker
whose claim is based on political opinion, for example, will not be denied on appeal for failing to
enunciate at trial the precise contours of the political opinion at issue (even though this proposed
rule would create confusion around the concept of political opinion comparable to that currently
characterizing the interpretation of “particular social group”).
For asylum seekers represented by counsel whose cases were denied based on their lawyers’
failure to define adequately the particular social group, the proposed rule would bar them from
moving to reopen their cases based on the ineffective assistance they received from those
lawyers. Again, this prohibition, which raises clear due process concerns, does not apply to any
of the other grounds of the refugee definition.
In 1996, a teenage girl from Togo was granted asylum in the United States by the BIA based on
her fear of being forced to undergo female genital cutting (FGC) in her home country. 13 This
decision set the precedent that has protected many girls and women from FGC in the decades
since, yet the particular social group the BIA settled on (“young women who are members of the
Tchamba-Kunsuntu Tribe of northern Togo who have not been subjected to female genital
mutilation, as practiced by that tribe, and who oppose the practice”) was distinct from those
argued both by the applicant’s counsel and by the then-INS even before the BIA. It serves
12

UNHCR, “Note on Burden and Standard of Proof in Refugee Claims” (Dec. 16 1998),
https://www.refworld.org/pdfid/3ae6b3338.pdf (“In view of the particularities of a refugee’s situation, the
adjudicator shares the duty to ascertain and evaluate all the relevant facts.”); UNHCR, “Handbook on Procedures
and Criteria for Determining Refugee Status Under the 1951 Convention and the 1967 Protocol relating to the Status
of Refugees” (Jan. 1972), https://www.unhcr.org/4d93528a9.pdf (“Determination of refugee status is a process
which takes place in two stages. Firstly, it is necessary to ascertain the relevant facts of the case. Secondly, the
definitions in the 1951 Convention and the 1967 Protocol have to be applied to the facts thus ascertained.”).
13
Matter of Kasinga, 21 I&N Dec. 357 (BIA 1996).
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neither the due process interests of refugees nor the thoughtful development of U.S. asylum law
to preclude asylum applicants from arguing on appeal a different framing of their particular
social group from that presented to the immigration judge.
The proposed rule fundamentally changes the requirements for establishing nexus, in
contravention of the asylum statute
The INA requires that, for purposes of establishing past persecution or well-founded fear, “at
least one central reason” for the persecution must be race, religion, nationality, political opinion,
or membership in a particular social group. 8 U.S.C. § 1158(b)(1)(B)(i). The proposed rule
amends 8 C.F.R. § 208.1 and 8 C.F.R. § 1208.1 by adding 8 C.F.R. § 208.1(f) and 8 C.F.R. §
1208.1(f), which improperly jettison this statutory standard and create new principles regarding
nexus that will make it nearly impossible for many refugees to be granted asylum.
It states that in general, asylum claims will not be successful where the persecution is based on:
interpersonal animus or retribution; interpersonal animus where the persecutor has not targeted
or manifested an animus against other members of the particular social group; generalized
disapproval of, disagreement with, or opposition to criminal, terrorist, guerrilla, or other nonstate organizations “absent expressive behavior in furtherance of a discrete cause against such
organizations related to control of a state or expressive behavior that is antithetical to the state or
a legal unit of the state”; resistance to recruitment or coercion by guerilla, criminal gang,
terrorist, or other non-state organizations; the targeting of the applicant based on wealth or
affluence of perception of wealth or affluence; criminal activity; perceived, past or present, gang
affiliation; or gender.
Providing for blanket denials of claims where persecution is based on “interpersonal animus or
retribution” disregards the reality that persecutors often have mixed motives, and harm
individuals both because of a protected characteristic and animus or retribution. The proposed
rule encourages adjudicators to deny claims whenever interpersonal animus exists, regardless of
any other motivation that the persecutors may have had. It would also encourage adjudicators to
dismiss any harm by an individual persecutor as a matter of “interpersonal animus.”
It then goes even further to mandate the general denial of claims where the persecutor has not
targeted or shown an animus against other members of the particular social group. This
requirement will result in the unjustified denial of claims, for example, in which victims of
domestic violence cannot show that their partners attacked other women as well. As DHS noted
in its brief filed in 2004 in Matter of R-A-, this is like saying that a slave is not suffering
persecution on account of his status as a slave because his master is only oppressing his own
slaves, not those of other slaveowners. 14 It profoundly undermines the statutory definition of
refugee, which requires only that a protected characteristic be at least one central reason for the

14

Matter of R-A-, brief of the Dep’t of Homeland Security (Feb. 19, 2004),
https://cgrs.uchastings.edu/sites/default/files/Matter%20of%20R-A-%20DHS%20brief.pdf.
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persecution—nowhere does it mandate that the persecutor must have harmed others for that same
characteristic. 15
The other aspects of the new nexus definition similarly invalidate many valid asylum claims. The
proposed rule arbitrarily excludes cases involving resistance to gangs, guerillas, and other nonstate organizations “absent expressive behavior in furtherance of a discrete cause against such
organizations related to control of a state or expressive behavior that is antithetical to the state or
a legal unit of the state.” As noted earlier in connection with its occurrence in the proposed
regulation on political opinion, this phrase is incomprehensible and will be a recipe for
unnecessary litigation and, from what we can understand of it, for the wrongful denial of valid
claims.
The proposed rule also categorically excludes cases of resistance to recruitment by any type of
non-state armed group, even, apparently, if the resulting persecution is based on a protected
characteristic. There exists a body of law considering when claims based on resistance to
recruitment by an armed group are cognizable as refugee claims, and there is no legal basis for
excluding cognizable claims on the grounds that the recruiting armed force was not
governmental.
Human Rights First worked with a human rights defender from the Democratic Republic of the
Congo, for example, whose work in his home country involved advocacy against the recruitment
and use of child soldiers by all the armed forces present in the eastern part of that country. With
respect to the rebel armies there, his cause was certainly a “discrete cause against such
organizations,” but it was not “related to control of a state or expressive behavior that is
antithetical to the state or a legal unit of the state.” This human rights defender was not
advocating for any of the sides engaged in the armed conflict; he was advocating for all of them
to cease recruiting and using children as soldiers and to release the children already in their
forces. This should be a clear asylum claim based on political opinion, yet both the “political
opinion” and the “nexus” section of this proposed regulation would result in its denial.
Lastly, the proposed rule excludes persecution based on gender from the refugee definition.
UNHCR has affirmed that women who fear persecution on the basis of gender should be
considered members of a particular social group for the purpose of determining refugee status. 16
U.S. agency and court decisions have long recognized that sex is a prototypical immutable
characteristic for purposes of a particular social group. 17 The proposed rule will have far15

This novel requirement would also create unnecessary evidentiary burdens for asylum applicants, who may have
no basis to know whether or not their particular persecutor targeted others similarly situated. Human Rights First has
represented some women seeking asylum based on severe domestic violence, for example, who only learned by
chance, after their own relationships had already become abusive, that their abuser had previously treated a former
spouse or partner in the same way. This proposed regulatory requirement would deny protection to the first spouses
or partners of such abusers, as well as to others suffering from informational deficits beyond their control.
16
UNHCR, “Information Note on UNHCR’s Guidelines on the Protection of Refugee Women” (July 22 1991),
https://www.unhcr.org/en-us/excom/scip/3ae68cd08/information-note-unhcrs-guidelines-protection-refugeewomen.html.
17
Matter of Acosta, 19 I&N Dec. 211, 222 (BIA 1985); De Pena-Paniagua v. Barr, 957 F.3d 88 (1st Cir. 2020);
Orellana v. AG, 956 F.3d 171 (3d Cir. 2020); Martinez v. Holder, 740 F.3d 902 (4th Cir. 2014); NLA v. Holder, 744
F.3d 425 (7th Cir. 2014); Quinteros v. Holder, 707 F.3d 1006 (8th Cir. 2013).
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reaching harms in eliminating gender as a basis for asylum in contravention of the INA and
international law.
The proposed rule prohibits asylum seekers from introducing crucial evidence in court
The proposed rule amends 8 C.F.R. § 208.1 and 8 C.F.R. § 1208.1 by adding 8 C.F.R. § 208.1(g)
and 8 C.F.R. § 1208.1(g), which mandate that “evidence promoting cultural stereotypes about an
individual or a country” will not be admissible in adjudicating the application. Human Rights
First certainly encourages the agencies, and refugee advocates, to strive to rid themselves of
implicit and explicit biases and stereotypes—whether based on race, religion, nationality, gender,
or other protected characteristics—in refugee adjudication and immigration policy. That said,
much of the persecution that takes place worldwide and falls within the scope of the asylum and
withholding statutes is based on stereotypes about people and cultures, typically perpetrated by
the persecutors. It is difficult to see how an asylum seeker whose claim stems from such
dynamics can be expected to prove her claim without discussing and documenting them.
In August 1998, for example, with the outbreak of the second war in the Democratic Republic of
the Congo, there was a wave of persecution of Tutsi and Banyamulenge in the country, fomented
by the ruling authorities in Kinshasa. This persecution also extended to a number of people who
“looked Tutsi” but were in fact members of other ethnic groups. A number of refugees affected
by this persecution fled the country; the United States granted asylum to some and resettled
others. Discussing these refugee claims necessarily involved discussing, and documenting, the
stereotypes that were the basis for singling the victims out for persecution—that Tutsi were
perceived as having oval faces and narrow noses, for example (however untrue this might be in
individual instances), as well as how they were perceived culturally within Congolese society.
While on some level such evidence could be seen to “promote” those same perceptions, at least
by repetition, it is unclear how an asylum seeker in this situation could be expected to meet his
burden of proof without offering it.
To give another example, the applicant in Matter of Kasinga provided evidence, including that of
a cultural anthropologist, concerning the practice of FGC among her ethnic group, the
expectations of husbands that their wives would have undergone the procedure before marriage,
and so on. These were, at the time, novel facts to most asylum adjudicators in the United States.
Certainly this evidence did not mean that every member of the Tchamba-Kusuntu ethnic group
supported or furthered FGC—the applicant’s own father had not, which is why she had been
spared this harm until he died—but assessments of well-founded fear involve an assessment of
likelihoods, which makes such evidence critical.
This proposed rule constitutes a marked departure from the relaxed evidentiary rules typically
applicable in immigration proceedings, and is all the more harmful—and ironic—in light of the
fact that the BIA’s recent precedents in claims based on membership in a particular social group,
by forcing applicants to prove that the group in question is perceived as a group by society at
large and not only by the persecutor, have forced applicants to submit ever more evidence of
social perceptions, cultural history, and dominant attitudes in their home countries. This rule
could result in critical evidence being dismissed—for example, evidence of machismo in a
culture, as well as documentation of abuse of women in a particular culture, including
13
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widespread rape or femicide, could be excluded if the adjudicator deems that this evidence can
also be conceived of as a cultural stereotype. This rule violates due process principles of
fundamental fairness in proceedings and the INA’s guarantee that individuals have the right to
present evidence on their behalf. 8 U.S.C. § 1229a(b)(4)(B). Additionally, 8 C.F.R. § 1240.7(a)
states that the immigration judge may receive any evidence that is “material and relevant to any
issue in the case.” The proposed rule rejects these fundamental principles and denies asylum
seekers the right to present critical country conditions evidence.
The proposed rule invents a new definition of “firm resettlement” in order to block nearly
all refugees who fled to the United States by way of another country
Under 8 U.S.C. § 1158(b)(2)(A)(vi), individuals are ineligible for asylum if they were “firmly
resettled in another country prior to arriving in the United States.” Current 8 C.F.R. § 208.15
explains that an individual is “firmly resettled if, prior to arrival in the United States, he or she
entered the country with, or while in that country received, an offer of permanent resident status,
citizenship, or some other type of permanent resettlement.” This definition of firm resettlement
has been interpreted and applied by the BIA and the federal courts of appeals for many years. 18
The proposed rule amends 8 C.F.R. § 208.15 and 8 C.F.R. § 1208.15 to create an entirely new
definition of firm resettlement that abandons this framework and makes it nearly impossible for
refugees to be granted asylum if they traveled through another country. It is a third-country
transit ban by another name.
The proposed rule considers refugees to be firmly resettled regardless of whether they were
offered permanent residency status. First, it mandates that an individual is firmly resettled if she
“could have resided” in a “permanent or non-permanent, potentially indefinitely renewable legal
immigration status,” and this “regardless of whether the individual applied for or was offered
such status.” This would be unworkable. Adjudicators would need to engage in speculation
regarding a country’s laws, whether an individual would have been granted status had she
applied under that country’s laws, and whether a temporary status could be indefinitely renewed.
It forces judges and asylum officers to first act as third-country adjudicators—without any
expertise in that country’s law—and then as U.S. adjudicators. Not only is this unworkable, but it
would return people to danger in violation of U.S. legal obligations.
This rule would result in the removal from the United States of refugees who are not, in fact,
firmly resettled in a third country and might never be able to obtain status there. Once these
individuals are removed from the United States and are unable to secure status in the third
countries that the proposed rule speciously claims they are firmly resettled in, they may be
deported to danger in the countries they fled from. This proposed rule will thus achieve a similar
result to the Interim Final Rule published July 16, 2019 (the third-country transit ban), which has
barred refugees from asylum merely for having passed through third countries en route to seek
protection in the United States.
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For instance, in the case of Mexico, some asylum seekers have been issued so-called
humanitarian visas, which are typically issued for a one-year periods and are renewable under
Mexican legislation. However, in practice, many of these humanitarian visas are not renewed, in
particular, because many were issued in recent years for the purpose of permitting asylum
seekers to safely transit through Mexico. Granting asylum seekers temporary status permits them
to use public transportation and to avoid the need to pay traffickers and/or cartels who control
transit routes for asylum seekers traveling through the country. Denying asylum protections to
individuals who have received these temporary humanitarian visas would return individuals to
danger when they were not offered, and did not have a possibility of, permanent resettlement in
Mexico.
Moreover, considering refugees to be firmly resettled in a country where they could have
obtained temporary, potentially renewable status permits adjudicators to deny asylum where an
individual could—potentially—have applied for a work permit in a country where he/she had no
guarantee of permanent residence. It should also be noted that a number of the countries where
refugees often find themselves on temporary residence permits, typically tied to work contracts,
are countries that are not signatories to the 1951 Refugee Convention or its 1967 Protocol and/or
do not have functioning asylum systems—for example, Saudi Arabia—meaning that the loss of
temporary residence leaves the asylum applicant no protection against forced return to his
country of persecution. The proposed rule should be abandoned because it does not take into
account these realities. It would deny asylum to individuals who are not firmly resettled and
would be in danger of being deported from these third countries to the home country they fled.
Human Rights First, for example, represented a woman from Syria who, along with her husband,
had spent much of her working life in Saudi Arabia, on temporary residence permits tied to the
husband’s work contracts. The two were saving up with the intention of retiring to Syria. All
their plans were turned upside down when the husband died unexpectedly and her whole family
back in Syria were forced to flee that country for political reasons that also threatened her. Their
hometown was subsequently bombed to the ground. Left a widow in Saudi Arabia, this woman
was initially able to acquire a temporary residence permit based on a work contract of her own,
but an economic downturn in Saudi Arabia due to the declining price of oil was leading to a
“saudization” of the workforce. When her work contract—and with it her residence permit—was
terminated as a result while she was on a visit to the United States, she had nowhere to go.
Unable to return to Saudi Arabia and fearing for her life in Syria, she applied for asylum here.
While it should be clear from this example how impermanent such “potentially indefinitely
renewable” arrangements frequently are in fact, even if the finite nature of her status in Saudi
Arabia were recognized, the widow just described would have been barred from asylum by
another provision of this regulation. The proposed rule would also apply the firm resettlement
bar to individuals who physically resided voluntarily, without continuing to suffer persecution or
torture, in any one country for one year or more after departing their country of nationality or last
habitual residence and prior to arrival or in the United States. This proposed change is a drastic
departure from the existing regulation and would bar asylum for individuals who lived in
countries where they would not even have been legally eligible to apply for status. For example,
an asylum applicant from Syria who spent a year or more in Lebanon—a country that offers
refugees no lasting security of any kind and has been actively returning Syrian refugees to
15
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Syria—would find herself barred from asylum under this provision. So would a Uyghur refugee
from China who spent a year without status in Malaysia.
Even more perversely, this proposed change would make thousands of refugees waiting for
hearings under the Migrant Protection Protocols (MPP) ineligible for asylum merely because the
U.S. government required them to wait in Mexico for over a year for their hearings—including
months of delays resulting from postponements of hearings due to COVID-19. 19 It would be
cruel to punish asylum seekers and eliminate their eligibility for asylum merely because the U.S.
government placed them in MPP. This proposed change would operate as a third-country transit
ban for anyone who lived in another country for a year or more, even if only by virtue of heeding
the instructions of the U.S. government.
The proposed rule also eliminates the existing important exceptions to the firm resettlement bar.
Under the proposed rule, an individual could not argue that he is exempt from the bar because
entry into the country was a necessary consequence of his flight from persecution or that the
conditions of residence in that country were substantially and consciously restricted. For
example, refugees who are able to stay in another country for an indefinite period but are unable
to work, receive medical care, send their children to public school, live anywhere but in limited
parts of that country’s territory, or obtain insurance would not be exempted from the firm
resettlement bar. Human Rights First represented several activists from Bhutan, for example,
who had spent years as refugees in camps in Nepal before arriving in the United States; they
were not legally allowed to leave the camps and were not allowed to work. In other words, they
had no future at all in Nepal, and in recognition of that fact, the United States and several other
countries moved to resettle this population nearly in its entirety, with the result that a few Human
Rights First asylum clients from Bhutan saw their family members resettled here through the
Refugee Admissions Program. The current regulation, unlike the proposed rule, recognizes that
individuals may have the ability to stay permanently in a country but be so oppressed in that
country that they do not even have the right to basic necessities. It serves no legitimate public
purpose and is both cruel and unproductive to include such individuals in the scope of the firm
resettlement bar.
Through these provisions, the rule seeks essentially to implement the Interim Final Rule
published on July 16, 2019, which was vacated in its entirety by a federal district court on June
30, 2020, after it had resulted in unlawful denials of asylum and ripped apart families for almost
a year. 20 Like the Interim Final Rule, the proposed rule would harm asylum seekers in
unimaginable ways, leaving asylum seekers’ spouses and children permanently stranded in
danger since family members of refugees determined to be ineligible for asylum due to the new
resettlement rules do not qualify for automatic protection as “derivative asylees.” As a result,
refugees who manage to qualify under the elevated withholding of removal or CAT standards
19
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would be unable bring their families to safety in the United States. In addition, refugee families
who sought asylum together would be divided where, for instance, a parent is granted
withholding of removal but the rest of the family is ordered deported back to the country where
that parent has been determined to face a very high likelihood of persecution. These lesser,
inadequate forms of relief leave refugees unable to reunite with family, leaving them in
permanent limbo. These refugees face obstacles to integration such as inability to bring their
children and spouse to the United States, fear of living under a permanent removal order, lack of
permanent legal status, lifelong check-ins with ICE officers, baseless threats of imminent
deportation, and denial of access to benefits crucial for integration and self-sufficiency.
Human Rights First has documented the serious harms inflicted on asylum seekers by the thirdcountry transit asylum ban in its report published in July 2020, 21 and these same harms would
apply to this proposed rule as well. In fact, the proposed rule is even broader than the thirdcountry transit ban, in that it applies to all asylum seekers rather than only to individuals seeking
asylum at or after crossing the southern border. We urge the agencies to rescind this proposed
rule in light of the extensively documented harms of the third-country transit ban.
The proposed rule would unfairly deny asylum based on purported ability to internally
relocate where the relocation would not be safe or reasonable
Under current 8 C.F.R. § 208.13 and 8 C.F.R. § 1208.13, an asylum seeker is ineligible for
asylum if he or she can avoid persecution by relocating within the country of persecution and it
would be reasonable for him or her to do so. In determining the reasonableness of relocation,
adjudicators are currently instructed to consider factors such as: whether the applicant would
face other serious harm in the place of proposed relocation, ongoing civil strife in the country,
the country’s administrative, economic, or judicial infrastructure, geographical limitations, age,
gender, health, and social and family ties. 8 C.F.R. § 208.13(b)(3); 8 C.F.R. § 1208.13(b)(3). The
emphasis in the current regulation, which offers these factors as a non-exhaustive list of
potentially relevant considerations, is on a case-by-case adjudication of the reasonableness and
effectiveness of an internal flight alternative. There are many reasons that internal relocation
could be dangerous or unreasonably burdensome to an applicant, especially in countries with
high levels of violence and widespread human rights violations. We have worked with clients
from Central American countries who would have been unable to internally relocate safely
because of gang control of entire regions throughout the country.
The proposed rule amends 8 C.F.R. § 208.13 and 8 C.F.R. § 1208.13 to eliminate these factors
and their accompanying holistic analysis and replaces them with mandatory factors for the
adjudicator to consider, including: size of the country, geographic locus of the alleged
persecution, size, reach, and numerosity of the alleged persecutor, and the applicant’s
demonstrated ability to relocate to the United States in order to apply for asylum. This proposed
change disregards the realities of the countries that many asylum seekers flee from. First, it
eliminates important considerations regarding the reasonableness of relocation and no longer
directs adjudicators to consider widespread civil strife and geographic, social, or economic
limitations on ability to relocate.
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Second, it disadvantages applicants who are persecuted in larger countries or by persecutors that
operate in only a segment of the country, regardless of the individual circumstances of the case.
It licenses adjudicators to issue blanket denials of asylum based on generalized conclusions that
internal relocation is feasible because a country is large or a persecutor does not operate
everywhere. Domestic violence victims could be denied asylum based on the “numerosity” of the
alleged persecutor, even in the face of evidence that their abusive partners could and in fact did
track them down anywhere in the country.
Most troubling is the requirement that adjudicators consider “demonstrated ability to relocate to
the United States in order to apply for asylum,” which incorrectly suggests that because an
individual successfully fled their country to escape danger and harm she is more likely to be able
to relocate internally. This misunderstands the obstacles to internal relocation in many valid
refugee claims, which are not simply a matter of moving costs. Human Rights First for example
represented a woman from Honduras who was targeted by the 18th Street gang in her
neighborhood of Tegucigalpa. She was the mother of a very young child and the gang had
already murdered one of her siblings. Every neighborhood she had lived in or where she had any
contacts in Honduras was under the control of the same gang. Relocating to adjacent MS-13
territory posed a different risk, of being targeted based on an association with the 18th Street gang
imputed to her simply by virtue of her home address. All of these areas were also places of
extremely high levels of violence. The gang’s monitoring of her movements also made it
dangerous for her to go to her job. This woman had immediate family in the United States;
relocating here gave her guarantees of protection against her persecutors and a safe future for her
child. Internal relocation in Honduras offered neither of these things. Considering an asylum
seeker’s ability to reach the United States as a mandatorily relevant factor in assessing the
reasonableness of his relocation within his country of origin is illogical and would tip the scales
against every asylum seeker in the United States.
The proposed changes to the internal relocation analysis also require asylum seekers who have
experienced past persecution to establish that they cannot reasonably relocate. Under current
regulations, an asylum seeker who suffered past persecution benefits from a presumption that
internal relocation is not reasonable. This presumption aligns with the reality that if someone has
already suffered harm so severe that it rises to past persecution, it should be presumed that they
would not be safe in their country. Yet the proposed rule flips this reality on its head and instead
creates a presumption that internal relocation would be reasonable. This change adds to the
numerous new and unreasonable obstacles that asylum seekers would face under this proposed
rule.
The rule creates new discretionary factors to block large numbers of asylum seekers from a
discretionary grant of asylum, in violation of the asylum statute and U.S. obligations under
the 1967 Refugee Protocol
The rule proposes to amend 8 C.F.R. § 208.13 and § 1208.13 by adding 8 C.F.R. § 208.13(d) and
8 C.F.R. § 1208.13(d) to essentially ban additional large categories of asylum seekers—in ways
that directly contravene the statute and its intent—under the guise of denials of asylum. In fact,
U.S. courts have previously ruled that attempts to ban several of these categories of asylum
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seekers —those who cross the border outside ports of entry and those who transit through other
countries—are not consistent with U.S. refugee law.
Congress enacted U.S. asylum laws to protect refugees with well-founded fears of persecution.
While a grant of asylum is discretionary, due to the risk of harm or death that asylum seekers
face upon being deported to their home country, the BIA and federal courts of appeals have
repeatedly recognized that only egregious adverse factors should outweigh a fear of
persecution. 22 Despite this long-established principle, the proposed rule creates new “significant
adverse discretionary factors” on the basis of which adjudicators are encouraged to exercise
negative discretion and deny asylum.
The proposed rule’s additional categories of discretionary asylum denials include:
“(i) An alien’s unlawful entry or unlawful attempted entry into the United States
unless such entry or attempted entry was made in immediate flight from persecution
in a contiguous country;”
“(ii) The failure of an alien to apply for protection from persecution or torture in at
least one country outside the alien’s country of citizenship, nationality, or last
lawful habitual residence through which the alien transited before entering the
United States;” and
“(iii) An alien’s use of fraudulent documents to enter the United States, unless the
alien arrived in the United States by air, sea, or land directly from the applicant’s
home country without transiting through any other country.” 23
Fundamental to the asylum statute is its very first provision—that anyone who is physically
present in the United States or who arrives in the United States, whether or not at a designated
port of entry, and regardless of status, may apply for asylum. 8 U.S.C. § 1158(a)(1). To enable
adjudicators to deny asylum solely because an asylum seeker did not pass through a port of entry
is incompatible with this key statutory provision and inconsistent with Article 31 of the 1951
Refugee Convention, which generally prohibits the United States from imposing penalties on
refugees on account of their illegal entry or presence. In August 2019, a federal district court
vacated the administration’s prior attempt to bar asylum for individuals who sought protection
after crossing the southern border, finding the proclamation to be “inconsistent with 8 U.S.C. §
1158.” 24
Denying asylum to refugees because they crossed into the United States without proper
authorization or used fraudulent documents to flee to safety violates the Refugee Convention and
Protocol. Article 31 of the Refugee Convention addressed the reality that “[a] refugee whose
departure from his country of origin is usually in flight, is rarely in a position to comply with the
requirements for legal entry” and “that the seeking of asylum can require refugees to breach
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immigration rules.” 25 Article 31(1) of the Convention prohibits the United States from penalizing
refugees for illegal entry or presence in most cases. The denial of asylum is certainly a penalty; it
will lead a refugee to either be returned to his or her country of persecution or to be permanently
separated from his or her spouse and children.
Moreover, none of these factors is so “egregious” that it can outweigh the risk of persecution. In
fact, these factors reflect a profound misunderstanding of the reality that asylum seekers face.
Refugees fleeing harm in their home countries may enter without inspection precisely because
they are fleeing and hope to find safety in the United States; additionally, unlawful U.S. policies
such as metering, MPP, Asylum Cooperative Agreements, and the Prompt Asylum Claim
Review program have made it so difficult to seek protection as at an official port of entry that
entering without inspection has become the safest path in many cases. Similarly, in our work, we
have clients who had no choice but to use fraudulent documents to escape their home countries
and reach the United States.
Asylum seekers often transit through other countries because they cannot reach the United States
directly and are desperate to flee the danger in their home countries; to deny asylum on this basis
is arbitrary, much like the third-country transit ban. This particular adverse factor cloaks the
third-country transit ban in “discretion” but it will operate in a similar way—permitting denials
of asylum to individuals who passed through countries with dysfunctional asylum systems where
they would neither be safe nor receive refugee protection. Denying asylum on these bases would
likely result in asylum-eligible individuals being deported en masse.
One Human Rights First client, for example, fleeing repeated detention and torture in his home
country in Central Africa, realized by the time he reached Mexico that he was extremely sick
with what was later diagnosed as cancer. He was vomiting blood but when he sought medical
care in Mexico he was turned away. He had no community support in Mexico and did not speak
Spanish but had a very close contact in the United States willing to receive him. He found that
the metering system in place for those seeking to present themselves at the U.S. port of entry was
dysfunctional and chaotic, with people selling the numbers that were supposed to mark asylum
seekers’ place in the backlog to approach U.S. Customs and Border Protection (CBP). His
money was running out; fearing that he would die if he remained in this situation, he crossed the
Rio Grande and waited for the Border Patrol. Under the regulations, an immigration judge would
be authorized to deny asylum in his case.
The proposed rule creates virtually automatic bars to asylum not provided for in U.S. law
The rule proposes amend 8 C.F.R. §208.13 and §1208.13 by adding 8 C.F.R. § 208.13(d) and 8
C.F.R. § 1208.13(d). These provisions conflict with the INA because they create new bars to
asylum eligibility that are not provided for in the INA, violating the statute’s requirement that
regulations be “consistent” with Congress’s carefully crafted limitations. 8 U.S.C. § 1158
25
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(b)(2)(C). Though the agencies characterize the new bars as discretionary factors, they are
virtually automatic bars. The proposed rule requires that adjudicators will not favorably exercise
discretion to grant asylum to anyone who, for example, spent more than fourteen days in a third
country without applying for protection or transited through more than one country to the United
States (subject to similar exceptions as the Interim Final Rule), accrued more than one year of
unlawful presence in the United States prior to filing for asylum, at the time the asylum
application was filed with DHS had failed to timely file taxes or satisfy tax obligations, or had
income that would result in tax liability that was not reported to the Internal Revenue Service
(IRS). These are only a few of the bars to asylum under the proposed rule. The agencies attempt
to disguise these bars as discretionary factors by providing that in extraordinary circumstances—
such as national security or foreign policy considerations—or where an applicant would face
“exceptional and extremely unusual hardship,” an adjudicator can consider not applying the bars.
Because these standards are extremely difficult to meet and still would not guarantee an asylum
grant, these factors operate as de facto bars.
Mandating discretionary denial of asylum to an asylum seeker based on the fact that he was out
of status for a year or more contravenes the statutory exceptions to the one-year deadline to file
for asylum, which recognize that changed circumstances or extraordinary circumstances may
justify late filing for asylum. To deny asylum to refugees for filing taxes late is
counterproductive—many asylum seekers in their first year in the United States are unfamiliar
with our income tax system or face bureaucratic hurdles in trying to obtain from the IRS the
Individual Taxpayer Identification Number needed to allow them to file a tax return before
obtaining employment authorization from DHS. 26 Currently the focus of most adjudicators and
refugee advocates is on making sure they sort out any outstanding tax issues prior to their
applications for asylum being adjudicated, not filed. The other grounds for ”discretionary” denial
listed here, such as that applicable to an asylum seeker who has “been found to have abandoned a
prior asylum application“ or who did not attend an asylum interview with DHS but cannot show
that the interview notice was not mailed to the address he provided to DHS, are similarly
unnecessary and will also inflict severe harm on legitimate refugees.
Human Rights First has represented several asylum seekers, for example, who failed to attend an
asylum interview with DHS because they never received notice of the interview. (Some of these
asylum applicants found out about the interview notice when they themselves contacted the
Asylum Office to find out why they had not been called to an interview.) As far as USCIS
records showed, the interview notice had been mailed to their last address—the problem was that
it had not been received, a circumstance this proposed regulation does not recognize.
We strongly oppose these news bars to asylum, which are incompatible with the narrow
limitations on asylum eligibility set forth by Congress in the INA.
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The proposed rule will result in victims of torture being deported to their home countries
It is a violation of U.S. and international law to return a person to a country where he is more
likely than not to be tortured at the instigation of or with the consent or acquiescence of a public
official or person acting within an official capacity. 27 It is already extremely difficult to be
granted protection on this basis because of the stringent more likely than not standard and the
requirement that a public official or person acting in an official capacity instigate, consent, or
acquiesce to the torture. Nonetheless, the proposed rule amends 8 C.F.R. § 208.18 and 8 C.F.R. §
1208.18 to impose new barriers to obtaining protection under the Convention against Torture that
violate legal requirements and do not reflect the realities of how governments carry out torture
against their citizens.
The proposed rule makes applicants ineligible for protection under CAT if they were tortured by
a “rogue official”—a public official not acting under “color of law.” 28 In the discussion of the
proposed rule, the agencies cite factors such as whether the officer was on duty and in uniform at
the time of his conduct and whether the officer threatened to retaliate through official channels if
the victim reported his conduct to authorities. This change will severely limit the availability of
CAT protection to persons at real risk of torture. We have represented clients who were tortured
by government officials in plain clothes, and country conditions evidence reflects that this is all
too common. We are concerned that an ill-informed analysis of whether the government official
committing an act of torture was officially on duty, in uniform, or acting in an official capacity
will block protection for persons who were tortured directly by their country’s government. Such
an interpretation violates the Convention against Torture and its implementing statute.
Dedicated primarily to the protection of refugees, Human Rights First mainly represents
applicants for CAT protection who face torture for reasons protected under the Refugee
Convention and Protocol. In a number of countries from which refugees regularly seek
protection in the United States, the government agencies responsible for much torture operate in
the shadows, and the legal basis for the very existence of these agencies is sometimes murky. In
Syria, for example, the agents of the intelligence services responsible for hundreds of thousands
of cases of torture do not wear uniforms when on duty, and with a couple of exceptions, these
intelligence services themselves may not be officially attached to any government ministry
authorized by publicly known law. These kinds of arrangements foster the total lack of
accountability (to the public) that characterizes the operations of these services, and in no way
reflect a lack of authorization for those operations on the part of those in governmental authority.
Similarly, in a number of countries death squads and other such forces have operated, and
inflicted harm amounting to torture on dissidents, on persons suspected of common crime, on
persons seen as deviating from dominant social norms, and others, without their existence being
officially acknowledged by the governments that either arm them or allow them to operate. It is
critical that any consideration of the nature of these torturous operations be sensitive to context
and local realities. We are deeply concerned that this regulation will instead encourage
27
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (June 26, 1967),
https://www.ohchr.org/en/professionalinterest/pages/cat.aspx.
28
It should be noted that on July 14, 2020, the Attorney General held that “under color of law” was the applicable
standard and that “rogue official” was not. Matter of O-F-A-S-, 28 I&N Dec. 35 (A.G. 2020). The proposed rule,
however, equates these two standards.
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adjudicators to reinforce the deniability that many countries whose officials commit or acquiesce
to torture are eager to maintain.
Another new burden to protection under CAT created by the proposed rule is to narrow the
definition of “acquiescence.” Acquiescence has previously been defined as willful blindness. 29
The proposed rule purports to define willful blindness as awareness of a high probability of
activity constituting torture and a deliberate effort to avoid learning the truth. It also states that a
public official must have 1) awareness of the activity and 2) breach his or her legal responsibility
to intervene. By requiring that the official have awareness, the definition does not encompass the
meaning of willful blindness. The proposed rule specifies that it is insufficient to be mistaken,
recklessly disregard the truth, or negligently fail to inquire—actions that often connote turning a
blind eye. Indeed, federal courts of appeals have held that it is sufficient for purposes of
protection under CAT that public officials “could have inferred” the torture was taking place. 30
Adjudicators relying on this rule will deny claims for protection under CAT unless the applicant
can demonstrate that the government official had actual awareness of the torture—an unfair
burden given the difficulties of establishing the exact mental state of an official. Whereas an
applicant can show through circumstantial evidence that a government official turned a blind eye
to the torture, it is far more difficult to establish actual awareness. Under the proposed rule,
countless victims of torture will be returned to their home countries in violation of U.S. and
international law.
The proposed rule creates new asylum-and-withholding-only proceedings that further
restrict access to relief for asylum seekers
Asylum seekers who have been placed into expedited removal proceedings and found to have a
credible fear of persecution, reasonable possibility of persecution, or reasonable possibility of
torture will no longer have their claims adjudicated in full removal proceedings under INA §
240. Instead, the proposed rule amends 8 C.F.R. § 208.30, 8 C.F.R. § 1208.30, 8 C.F.R. §
1003.1, 8 C.F.R. § 1003.42, 8 C.F.R. § 1208.2, 8 C.F.R. § 208.2, 8 C.F.R. § 235.6, and 8 C.F.R.
§ 1235.6 to require that these individuals will be placed into “asylum-and-withholding-only"
proceedings, where they can only apply for asylum, withholding of removal, or protection under
CAT. The adjudicator would not be able to consider eligibility for other relief, even if an
applicant clearly qualifies for it. The asylum seeker would also be unable to dispute his
removability.
This change will harm asylum seekers who are placed in expedited removal proceedings because
it will limit the relief they can seek. An asylum seeker who during the pendency of her case
married a U.S. citizen and was otherwise eligible to apply for adjustment of status, for example,
would be unable to do so under this rule; applying for permanent residence from outside the
country based on an approved family-based visa petition is not an option for most asylum
seekers who face danger in their home countries, so this would force the immigration system to
conduct what is typically a more complex and time-consuming asylum adjudication rather than
29

Silva-Rengifo v. Att'y Gen, 473 F.3d 58, 70 (3d Cir. 2007); Matter of J-G-D-F-, 27 I&N Dec. 82, 90 (BIA 2017).
Ornelas-Chavez v. Gonzales, 458 F.3d 1052 (9th Cir 2006); Silva-Rengifo v. Att’y Gen. 473 F.3d 58 (3d Cir.
2007).
30
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allowing the new family to establish itself through more routine means. Moreover, the legislative
history of the statute establishes that Congress intended for asylum seekers to be referred to
“normal non-expedited removal proceedings.” 31
Human Rights First has also represented the odd asylum seeker who was actually admissible to
the United States, and had been placed in expedited removal proceedings based on a lack of
familiarity on the part of CBP with the specific requirements of the person’s visa category. One
such client had served as an interpreter for U.S. forces in Iraq, was facing grave threats to his life
as a result, and on this basis had been approved for a Special Immigrant Visa, based on which he
was arriving in the United States, expecting to be admitted to this country as a lawful permanent
resident. Instead, due to a previously-resolved confusion in his security and background check
records, he was denied admission, and, when he made clear that he feared return to Iraq, he was
placed in detention to await a credible fear interview. He passed the credible fear interview, but
shortly after his case was referred to the immigration court, Human Rights First was able to
establish that he was in fact admissible to the United States. Based on this, rather than enduring a
long, humiliating, and difficult asylum process from a county jail in New Jersey, this man was
finally able to receive the lawful permanent resident status for which he had been approved for
having repeatedly risked his life for U.S. forces. This proposed rule would have risked
prolonging this man’s unbearable situation, with consequences cruel to him and embarrassing to
the U.S. government.
The proposed rule heightens the standards for credible fear and reasonable fear interviews
and will return asylum seekers to danger without a fair hearing
Asylum seekers placed into expedited removal must establish a credible fear of persecution or
torture in order to be placed in removal proceedings and present their case before an immigration
judge. This is already a difficult burden to place on asylum seekers, who often are detained,
cannot access counsel before their fear interviews, and must present their story to an asylum
officer after a traumatic journey to the United States and poor conditions in CBP or Immigration
and Customs Enforcement custody.
To establish a credible fear of persecution, individuals must show a “significant possibility” that
they could establish eligibility for asylum. 8 U.S.C. § 1225(a)(b)(1)(B)(v). The proposed rule
amends 8 C.F.R. § 208.30(e)(1) to create a new standard that is far more difficult to meet: “a
substantial and realistic possibility of succeeding.” By its plain language, this standard is higher
than a “significant possibility” and violates the statute. Not only does it contravene the INA, but
it also increases the risk that asylum seekers with valid claims will be turned away at the
threshold credible screening for not meeting an excessively high standard. A credible fear
screening is conducted while the asylum seeker is in detention, often very recently arrived, and
frequently still reeling from the shock of detention, the difficulties of the journey, the inability to
establish communication with loved ones here in the United States or back home, and, for those
who speak languages less common among the detained population, frequently unable to
31

Dep’t of Homeland Security & Executive Office for Immigration Review, “Procedures for Asylum and
Withholding of Removal; Credible Fear and Reasonable Fear Review (June 15, 2020),
https://www.federalregister.gov/documents/2020/06/15/2020-12575/procedures-for-asylum-and-withholding-ofremoval-credible-fear-and-reasonable-fear-review (quoting H.R. Rep. No. 104-828 (1996) (Conf. Rep.).
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communicate with anyone around him, which compounds the effects of all the other phenomena
just noted. The officers conducting these interviews, meanwhile, are often doing so over the
phone, through interpreters also present by phone, and against substantial background noise.
They are operating with little to no prior information about the claim and through interpreters of
very variable quality.
In one credible fear interview Human Rights First attended, for example, the applicant, an older
woman from Central America, was trying to testify about years of very serious spousal abuse,
and the asylum officer, an older man, was genuinely trying to listen to her, but both were
speaking through an interpreter who was present over a very poor speakerphone connection.
There was an unbearable amount of noise right outside the room from guards speaking on
walkie-talkies and electric doors sliding open and shut, as the applicant struggled to explain
forms of sexual abuse she had suffered that she found particularly shameful. Every time she tried
to talk about this, her voice would drop, and the interpreter would miss what she had said and not
translate it. She had counsel present, who flagged this for the officer, and the applicant was
ultimately able to get her testimony heard, but most asylum seekers are unrepresented at this
stage. Another asylum seeker, who had experienced detention and torture in Syria, was
physically shaking when he met with a lawyer immediately before his credible fear interview,
asking for confirmation that in this detention center where he was now they did not torture
people. Yet another, a Rwandan national who had also lived through horrors, was a perfectly
clear witness in French but found upon receiving the write-up of his credible fear interview,
which he had attended without counsel, that the asylum officer had understood his claim
backwards, essentially inverting the persecutors and the persecutees.
The existing credible fear standard was intended to take into account these realities. The
proposed rule does not, and Human Rights First is deeply concerned that it will result in
increased numbers of refugees being returned to persecution.
We also oppose the proposed rule’s provision that enables DHS officers to apply asylum bars to
block individuals at the credible fear stage. This is a new and deeply concerning trend. In the
past year, DHS has permitted asylum officers to apply these bars at the credible fear stage to
block people on the basis of the third-country transit ban. This is the first time since Congress
created the expedited removal process in 1996 that adjudicators have been authorized to apply
asylum bars at the credible fear stage. Codifying this additional barrier in the regulations would
cause countless asylum seekers to be turned back to danger without a full hearing on their
asylum eligibility. Unsurprisingly, positive credible fear rates dropped precipitously by 45
percent from an average of 67.5 percent (May to September 2019) to 37 percent (October 2019
to June 2020) after the Supreme Court lifted the stay on the third-country transit asylum ban in
September 2019 and as the administration began to use other fast-track deportation programs to
limit access to counsel, according to government data. 32 We strongly urge the agencies not to
implement these additional barriers for asylum seekers at the threshold fear screening.

32

USCIS, “Semi-Monthly Credible Fear and Reasonable Fear Receipts and Decisions”,
https://www.uscis.gov/tools/reports-studies/immigration-forms-data/semi-monthly-credible-fear-and-reasonablefear-receipts-and-decisions.
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The proposed rule requires that, once individuals are determined to be ineligible for asylum at
the credible fear screening, they must then meet a higher burden to be able to present a case to an
immigration judge. Whereas they previously would have only needed to establish a significant
possibility of eligibility for relief, they would instead need to show a “reasonable possibility” of
persecution or torture—a much higher standard. In the past year, DHS officials have carried out
this process and required anyone barred from asylum by the third-country transit ban to meet the
higher standard; Human Rights First has documented cases of refugees turned back to danger as
a result of this policy. 33
The proposed rule would permanently bar asylum seekers from any immigration relief for
not knowing the technicalities of the law
Under 8 U.S.C. § 1158(d)(6), an individual who files a frivolous asylum application is
permanently barred from ever receiving immigration benefits. The current regulation, 8 C.F.R. §
208.20 and § 1208.20, defines a frivolous application as one where “any of its material elements
is deliberately fabricated.” The proposed rule amends this definition at 8 C.F.R. § 208.20 and §
1208.20 to include asylum applications where the applicant knew or was willfully blind to the
fact that the application contained a fabricated essential element, was premised upon false or
fabricated evidence, was filed without regard to the merits of the claim, or was clearly foreclosed
by applicable law. This standard could lead to a frivolousness finding for the vast majority of
denied asylum claims. An adjudicator who concludes that an asylum claim does not meet the
necessary legal standards for asylum eligibility could then conclude, under the proposed rule,
that the application is frivolous for this very reason.
Asylum law is highly technical and confusing. It is in constant flux. Particularly for
unrepresented individuals, understanding the requirements of asylum eligibility is often an
impossible task, varies by federal circuit court, and is subject to new regulations, including this
proposed rule that rewrites decades of asylum law. Punishing asylum seekers for seeking safety
without legal expertise is not fair and not logical.
We also have concerns that the proposed rule would enable asylum officers to determine that an
application is frivolous and refer the case to an immigration judge on that ground. Given the
severity of the consequences for filing a frivolous application, we oppose permitting asylum
officers who do not conduct full adversarial hearings to make such a finding.
The proposed rule would deprive asylum seekers of the right to present their cases in court
The rule proposes to amend § 1208.13 by adding 8 C.F.R. § 1208.13(e). Under the proposed
addition, an immigration judge must pretermit or deny an application for protection if the
applicant has not established a prima facie claim for relief or protection. This can be done solely
on the basis of the I-589 application, and without affording the applicant an opportunity to testify
or present additional evidence. While the proposed regulation provides that an applicant be given
the opportunity to respond before the judge pretermits or denies, even for those lucky enough to
33

Human Rights First, “Asylum Denied, Families Divided: Trump Administration’s Illegal Third-Country Transit
Ban” (July 2020), https://www.humanrightsfirst.org/resource/asylum-denied-families-divided-trump-administrations-illegal-third-country-transit-ban.
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be represented by counsel at the time of filing the I-589 form, this is not a meaningful safeguard
against erroneous denial and wrongful return of refugees to persecution. Even skilled and
experienced refugee lawyers find that many asylum claims take time to develop. Lawyers need
time to develop a relationship of trust with a new client, to interview the client in detail about her
facts, to engage in country research to place those facts in context, to talk to witnesses (who
sometimes offer facts of which even the asylum applicant was unaware), and to engage in legal
research. The realities of immigration court practice are that often, the I-589 must be filed before
all these efforts are perfected: asylum seekers often knock on many doors before finding legal
representation, and by the time they do, deadlines for submission of the application, or one-year
deadlines to file for asylum, may be looming. Adequately responding to an attempt to pretermit
an asylum application on the grounds, for example, that the asylum seeker’s particular social
group is not legally cognizable, will often require the submission of the entire evidentiary
submission. This will be exceedingly difficult for the lawyer to do in the time allotted, and in any
case goes against whatever efficiency gains the agencies contemplate in this proposal.
As for unrepresented asylum seekers, succeeding in filing a technically complete I-589 form is a
daunting obstacle to many, and one that proposed revisions to the I-589 form would make even
worse. Many asylum seekers do not speak or write English, some have limited literacy even in
their native languages, and some are detained. Many asylum seekers in detention or under MPP
are unable to secure assistance, including translators, to complete the application; the U.S.
government provides them with none. It is Human Rights First’s experience, from decades of
assisting lawyers at major U.S. law firms in completing this form as volunteer counsel to
asylum-seeking clients, that some of the questions on the form are opaque even to many
otherwise highly skilled attorneys, and that the way to use this form to effectively present an
asylum seeker’s case is also not obvious to all. Asylum seekers who lack such assistance
frequently misunderstand key questions on the form, do not realize the level of detail expected
from them in response, and are, in many cases, attempting to reduce some of the most painful
experiences of their lives to writing in a foreign language. Human Rights First has seen I-589's
completed by unrepresented people who, in response to a question about whether they feared
return to their country and if so why, wrote simply: “Because in my country war.” This, on its
own, does not state an asylum claim, but it likewise does not mean the applicant does not have
one. This is why the law requires an evidentiary hearing.
This change would violate due process principles of fundamental fairness in proceedings and the
INA’s guarantee that individuals have the right to present evidence on their behalf. 8 U.S.C. §
1229a(b)(4)(B). Furthermore, 8 C.F.R. § 1240.11(c)(3) requires an evidentiary hearing to resolve
factual issues.
Conclusion
For the reasons outlined above, Human Rights First recommends that DHS and EOIR abandon
this proposed rule in its entirety. This rule rewrites decades of asylum law without the requisite
legal authority and arbitrarily changes existing regulations to eliminate refugee protection for the
majority of people seeking safety in the United States. We strongly oppose this proposed rule
and urge the agencies to withdraw it and protect refugees in accordance with U.S. and
international law.I
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REPORT: JULY 2020

Asylum Denied, Families Divided: Trump Administration’s
Illegal Third-Country Transit Ban
One year ago, on July 16, 2019, the Trump administration issued a rule barring asylum for virtually all refugees
who travel through another country on their way to seek protection at the southern border of the United States. It
has done immense harm. Under the transit ban, the Trump administration has prevented refugees from seeking
and receiving asylum, returned them to persecution, kept them in detention, left them in limbo in the United
States, and separated them from their children.
On June 30, 2020, a federal court in Washington DC vacated the ban, and in early July 2020, in a separate suit,
the U.S. Court of Appeals for the Ninth Circuit upheld a preliminary injunction against the ban. But rather than
abandon this illegal and inhumane policy, the Trump administration is doubling down. It is proposing additional
changes to U.S. regulations that would deny asylum to refugees who travel through other countries and expand
this ban to all asylum seekers, whether or not they initially sought protection at the southern border.
The third-country transit asylum ban, and its proposed extension, are blatant attempts to circumvent the law.
Congress has enacted specific measures to protect refugees who travel through other countries. Refugees are
barred from asylum based on their travel only if they have “firmly resettled” in another country or if the United
States has a formal return agreement with a country where refugees are both safe from persecution and have
access to fair asylum procedures. Yet under the Trump administration’s transit ban and its proposed rules,
refugees are ineligible for asylum due to their flight through other countries, unless they somehow manage to
meet prohibitively restrictive exceptions.
The transit ban has inflicted enormous suffering on refugees and their families. Asylum seekers have been
summarily deported in secretive border proceedings where officers used the ban to improperly raise the screening
standard set by Congress. Torture-survivors and asylum seekers in immigration detention facilities from
Cameroon, Ghana, Jamaica, and other countries, including many LGBTQ people, have been denied both asylum
and the ability to bring their families to safety. Refugees from a range of countries such as Cuba, Honduras,
Nicaragua, and Venezuela—already forced to wait many months in acute danger in Mexico under the “Migrant
Protection Protocols” (MPP)—have been denied asylum and separated from their families. Immigration and
Customs Enforcement (ICE) has used the ban to deny asylum seekers from release from detention regardless of
their eligibility for parole.
Since March 2020, the administration has exploited the COVID-19 pandemic as a pretext to indefinitely block
virtually all asylum seekers at the southern border, flouting U.S. refugee laws and treaty obligations. As a result,
many asylum seekers who would have been subjected to the transit ban during expedited removal have
been illegally expelled. While many immigration hearings have been postponed due to coronavirus-related court
closures, some have gone forward, leading to additional transit ban denials. There is little doubt that the Trump
administration will, if given the chance, continue to use the transit ban or similar proposed rules to deny refugees
asylum and to prevent them from bringing their families to safety in the United States.
This report is based on interviews with dozens of asylum seekers and attorneys, asylum cases handled by
Human Rights First’s attorneys and pro bono partners, immigration court decisions, credible fear determinations,
federal court filings, government data, observation of immigration court hearings for the Laredo and Brownsville
MPP tent courts in late 2019, and media reports.
Human Rights First
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Our key findings:

;The Trump administration has used the transit ban to deny asylum to hundreds of refugees and
many more would be denied under similar proposed rules. While neither the Department of Justice
(DOJ) nor the Department of Homeland Security (DHS) track or disclosure figures, Human Rights First
has identified more than 130 refugees denied asylum because of the ban. But falling asylum grant rates
indicate that more than 500 non-Central American refugees were likely denied asylum because of
the transit ban in just four months following its implementation. Asylum grant rates have declined by
45 percent for Cameroonian asylum applicants, 32 percent for Cubans, nearly 30 percent for
Venezuelans, 17 percent for Eritreans, and 12 percent for Congolese (DRC) compared to the year
before the ban took effect. Such denials will continue, if the administration’s proposed rules move ahead
or if the transit ban is reinstated.

;The transit ban has caused the United States to deny asylum to persecuted pro-democracy
advocates, torture survivors, and people targeted due to their sexual or gender identities
including many determined by immigration judges to be refugees under U.S. law. Some asylum
seekers have been denied all relief and ordered deported due to the transit ban. They include a
Venezuelan opposition journalist and her one-year-old child and a Cuban asylum seeker who was
beaten and subjected to forced labor due to his political activity. Many others have been recognized as
refugees but denied asylum including a Cameroonian man tortured by the military, an LGBTQ woman
from Honduras who was beaten, repeatedly raped, and kidnapped by gangs because of her sexual
orientation, a Cuban political activist detained, beaten, and threatened with death for supporting the
Damas de Blanco (Ladies in White), a Cuban opposition movement founded by female relatives of jailed
dissidents, and a Venezuelan opposition supporter kidnapped and tortured by pro-government forces.
These refugees were afforded only the very limited and deficient form of protection known as withholding
of removal.

;The transit ban separates families and leaves spouses and children stranded in danger. Under the
ban, an asylum seeker who manages to receive withholding of removal or protection under the
Convention against Torture (CAT) cannot bring family to safety in the United States. Families seeking
asylum together may also be separated unless each family member, including children, meets the
heightened requirements for withholding or CAT. Families facing likely permanent separation due to the
transit ban include a Cameroonian man tortured by the military whose wife and child are in hiding in
Cameroon and a Venezuelan opponent of the Maduro regime.

;

;

The administration has used the transit ban in conjunction with other policies, such as fast-track
deportation programs, to improperly raise the credible fear standard set by Congress and rig
preliminary fear screenings. As a result, positive credible fear rates dropped precipitously to just
37 percent during FY 2020 (thru June 2020)—50 percent lower than in the prior year. Because of
the transit ban, asylum seekers found not to meet what Congress intended to be a low credible
fear threshold include an asylum seeker from the Democratic Republic of Congo beaten by police
when she sought information about her jailed husband and a Central American woman whose partner
abused her and killed one of her children.
DHS and some immigration judges are perversely applying the transit ban to deny asylum to
asylum seekers who were blocked by DHS before the ban took effect. Among the refugees denied
asylum because of the transit ban are individuals who sought protection before the ban existed but who
were subjected to the administration’s policy of “metering” (reducing the number of asylum seekers
accepted at ports of entry) and/or sent to Mexico under MPP.

2

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 680 of 965
ASYLUM DENIED, FAMILIES DIVIDED

;The Trump administration is using the transit ban to override legal parole and release criteria and
unnecessarily jail asylum seekers for prolonged periods. DHS and DOJ have deployed the transit
ban to keep detained asylum seekers who are eligible for release on parole or bond, claiming they pose
a flight risk because the ban renders them ineligible for full humanitarian protections. Under this perverse
logic, many asylum seekers, including those later recognized by immigration judges as refugees, have
been jailed for many months. DHS continues to block releases even as COVID-19 surges in crowded
ICE facilities. As of July 4, 2020, over 3,600 asylum seekers who passed fear of persecution screenings
remain detained; most are likely subject to the transit ban. In addition, DHS is refusing to release some
refugees even after they have been granted humanitarian protection while DHS appeals those decisions.

;The ban prevents refugees who have won relief from integrating into the United States, leaving
them in permanent limbo. These refugees face obstacles to integration such as inability to bring their
children and spouse to the United States, fear of living under a permanent removal order, lack of
permanent legal status, lifelong check-ins with ICE officers, baseless threats of imminent deportation,
and denial of access to benefits crucial for integration and self-sufficiency.
Human Rights First urges the Trump administration and/or a next administration to:

;Rescind the interim final rule implementing the third-country transit asylum ban and other
proposed regulations that include transit asylum bans.

;Cease all other policies and practices that violate U.S. asylum and immigration law and U.S.
Refugee Protocol obligations, including the March 20, 2020 Centers for Disease Control and
Prevention (CDC) order and its extension, MPP, asylum turn-backs, “metering” at ports of entry, the
proposed June 15, 2020 asylum regulation, the July 9, 2020 asylum regulation, and all attempts to send
asylum seekers to other countries, including El Salvador, Honduras, Guatemala and Mexico, that do not
meet the legal requirements for safe-third country agreements.
Human Rights First recommends that Congress:

;Defund implementation of all Trump administration policies that deny humanitarian protections to
refugees in violation of U.S. law and treaty obligations, including the third-country transit asylum ban,
“metering” at ports of entry, MPP, fast-track deportation programs, asylum-seeker transfer agreements,
and expulsions under the CDC order.

;Hold oversight hearings on the third-country transit asylum ban and the administration’s other illegal
efforts to deny asylum to refugees seeking protection in the United States.

;Direct DHS and DOJ to create tracking mechanisms for all fear screenings and asylum applications
affected by the third-country transit asylum ban and publicly release data on these cases
disaggregated by country of origin, gender, age, family make-up, representation, detention status, and
other factors.

Refugees Denied Asylum and Ordered Deported
The administration’s July 16, 2019 third-country transit asylum bar bans refugees at the southern border from
receiving asylum if they transited through a third country en route to the United States even if they have wellfounded fears of persecution. The ban applies to all non-Mexican asylum seekers and has already been used by
the administration to deny asylum likely to hundreds of refugees, including those from Cameroon, Cuba, El
Salvador, Ghana, Guatemala, Honduras, Jamaica, Nicaragua, Venezuela, and elsewhere. Neither DHS nor DOJ
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have released data on (nor appear to have any system to track) cases of asylum seekers whose applications are
denied because of the third-country transit asylum bar.
As of July 15, 2020, Human Rights First has identified at least 134 individuals denied asylum because of
the third-country transit asylum bar. Many have been recognized as refugees by immigration judges but were
denied asylum under the transit ban. They may remain in the United States for the time being (in a kind of legal
limbo termed “withholding of removal” where they live under continued threat of deportation) without the ability to
reunite with family or receive lasting asylum and residency status in the United States. Others denied asylum
under the transit ban—including refugees with well-founded fears of persecution—have been ordered
deported back to their countries of feared persecution after being found not to meet the heightened
withholding standard. As the figures discussed below indicate, this tally is surely a vast undercount of the
number of refugees subject to the third-country transit asylum ban 1 and denied protection. These numbers would
continue to rise were the transit ban reinstated and would increase significantly if the administration’s proposed
regulations to expand the transit ban were implemented.
Indeed, this asylum ban has likely resulted in the denial of asylum to hundreds of refugees over the past
year. Government data analyzed by Syracuse University’s Transaction Records Access Clearinghouse (TRAC) 3
shows:




A sudden decline in overall asylum grant rates for
non-Central Americans (from 45.1 percent in the
year preceding its implementation to 41.5 percent
between December 2019 and March 2020) indicates
that an additional 500 non-Central American
asylum seekers were denied asylum in just four
months (December 2019 to March 2020), likely
due to the transit asylum ban.

Table 1: Select Immigration Court Grant Rates Pre and
Post Third-Country Transit Asylum Ban (by nationality)
Dec. 2018 –

Dec. 2019 2

Percent

Nov. 2019

– Mar. 2020

change

Cameroon

80.6%

44.0%

- 45.4%

Cuba

44.4%

30.0%

- 32.4%

DRC

52.6%

46.2%

- 12.2%

As Table 1 shows, immigration court asylum
El Salvador
17.5%
16.6%
grant rates declined by 45 percent for
Eritrea
68.1%
56.6%
Cameroonian asylum applicants, 32 percent for
Cubans, nearly 30 percent for Venezuelans, 17
Guatemala
13.9%
12.8%
percent for Eritreans, and 12 percent for
Honduras
12.2%
10.6%
Congolese (DRC) since December 2019, compared
to the year before the third-country transit asylum
Venezuela
66.7%
46.8%
ban began to affect refugee claims. Some
nationals of these countries seek asylum at the
Source: TRAC, Asylum Decisions
southern border, as visas that would enable them
to travel directly to the United States are not issued for the purpose of seeking asylum.

- 4.9%
- 17.0%
- 7.7%
-12.9%
- 29.9%

1

For instance, thousands of non-Mexican inadmissible individuals were processed at ports of entry, many of whom are likely asylum seekers,
in FY 2020. This includes at least 3,300 Cubans (as of February 2020, after which CBP removed information on inadmissible Cubans from its
website), 1,000 Cameroonians, 340 Russians, and 171 Congolese (DRC) – the vast majority of whom are asylum seekers.
2

Although the transit asylum ban went into effect in September 2019, Human Rights First assessed its impact from December 2019 due to a
lag in adjudication of affected cases. Based on Human Rights First’s representation of and research on detained asylum seekers and those
under MPP, immigration courts hearing those cases began to issue decisions affected by the transit ban around November 2019 and in larger
numbers by December 2019. Because cases in non-detained immigration courts took, for instance, 532 days on average to complete in FY
2019, few non-detained cases subject to the bar have been adjudicated.
3

As of June 3, 2020, TRAC has stopped updating its Asylum Decisions tool following the release of April 2020 data by EOIR that was “too
unreliable to be meaningful or to warrant publication” and has warned that “any statistics EOIR has recently published on this topic may be
equally suspect.” TRAC has issued repeated warnings to EOIR about the significant problems with the data it releases to the public.
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The vast majority of asylum seekers subject to the transit ban can seek only withholding of removal under the
Immigration and Nationality Act (INA) and protection under CAT, as explained in the box below. But these highly
deficient forms of protection from deportation are not adequate substitutes for asylum, and the criteria to receive
these forms of relief is far more onerous than for asylum. Thus, even if an immigration judge finds that a refugee
subject to the transit ban has a well-founded fear of persecution (the standard for asylum), that individual will be
deported unless they meet the much higher requirement of proving that they are more likely than not to suffer
persecution or torture.
Asylum, Withholding of Removal, and U.N. Convention Against Torture Protection Explained
Under U.S. immigration law, refugees who fear harm in their home country can request asylum as well as two
other lesser forms of protection from an immigration judge: withholding of removal or protection under CAT –
an international treaty banning torture, which the U.S. ratified in 1994. These very limited measures provide
only temporary protection from return to the country of feared harm. They do not provide essential protections
such as bringing a spouse and children to safety in the United States, legal status of asylee, or the ability to
later apply for permanent legal residence.
Asylum: To be granted asylum in the United States, an applicant must show that he or she meets the definition
of a “refugee” under U.S. law and that none of the bars to asylum in U.S. law apply. A refugee is a person who
has suffered past persecution or has a well-founded fear of future persecution because of his or her race,
religion, nationality, political opinion, or membership in a particular social group and is outside of his or her
country. This fear may be well-founded, as the U.S. Supreme Court has explained, if there is as little as a 10
percent chance of suffering persecution.
Withholding of Removal: This lesser form of protection requires a showing of an even higher risk of harm.
Withholding of removal protects only those refugees who prove that they would face a more than 50 percent
chance of persecution on account of one of the protected grounds. While some bars to asylum, such as the
one-year-filing deadline, do not apply to withholding, the standard to qualify is much more difficult to meet.
Convention Against Torture: Protection under CAT, another lesser form of temporary relief from deportation,
protects only people who fear torture. A person seeking CAT protection must establish a more than 50 percent
chance that he or she would be tortured if returned to their home country. The applicant does not have to show
the torture would be on account of a protected ground but must prove that government authorities would be
responsible for or would know about the torture and allow others to carry it out.
Under a Transit Ban, Refugees with Well-Founded Fears of Persecution May be Deported
Barring refugees from asylum, as a transit ban does, places them at risk of deportation to persecution. For
instance, where an immigration judge finds that a refugee subject to a transit ban faces a one-in-three chance
of persecution, the refugee would not receive asylum (due to the transit ban) and would not qualify for
withholding or CAT protection. Yet, the United States joined the Refugee Protocol, and Congress adopted the
Refugee Act of 1980, to ensure that refugees with well-founded fears of persecution would not be deported.
Further, refugees who have suffered severe past persecution, including torture, will not qualify for protection
under a transit ban unless they show that they fear future harm that is more likely than not to occur – a high
standard that not all will be able to meet. Indeed, refugees received withholding of removal and CAT protection
in very limited circumstances. In FY 2018 (the latest year with available data) immigration judges granted only
about six percent of withholding and less than five percent of CAT applications, according to government
statistics.
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Because of the third-country transit asylum bar, some asylum seekers with well-founded fears of persecution
have already been denied all relief and ordered deported, including:


A Venezuelan journalist and her one-year-old infant who were attacked by Venezuelan government
officials were denied all relief and ordered deported at the Laredo MPP tent court in January 2020. An
immigration judge at the Fort Worth Adjudication Center found the family ineligible for asylum due to the
transit ban and concluded that they did not merit withholding or CAT. According to their attorney, Rolando
Vazquez, the judge concluded that if the woman’s persecutors intended to kill her and her child, they
would have done so during the attack she had suffered before fleeing Venezuela.



A Cuban asylum seeker politically opposed to the Cuban government was denied asylum in January
2020 as a result of the third-country transit asylum bar and was found to not have met the much higher
withholding standard. He is awaiting deportation to Cuba, and is now detained in the Pine Prairie,
Louisiana immigration detention center.



In June 2020, on the same day the transit ban was vacated by a federal court, a Cuban man who had
been detained in Cuba, beaten, and fired for his anti-regime political opinion was denied asylum at the
Oakdale immigration court due to the transit ban. At his final hearing, the immigration judge explicitly
refused to consider any arguments regarding asylum because of the transit ban. The man told Human
Rights First, “I felt in that moment that everything I had suffered, all my efforts to get out of Cuba,
being detained in Mexico, everything that happened to me . . . w[as] just dismissed in less than an
hour.” He remains detained at Pine Prairie detention center, where he has been held for over 10 months.



In March 2020, a Nicaraguan student activist, who had been shot at during a protest against the Ortega
government, had his home vandalized, and was pursued by the police, was denied asylum due to the
transit ban during a hearing at the Brownsville MPP court. The immigration judge found the young man
did not meet the heightened requirements for withholding of removal or CAT protection and ordered him
deported to Nicaragua.



An LGBTQ Honduran asylum seeker, who has been detained at Pine Prairie detention center for more
than five months, was denied all relief and ordered deported under the transit ban in March 2020. He told
Human Rights First: “In Honduras, I was threatened and assaulted because I was gay. I was attacked by
both gangs and the police. After being threatened in June 2019, I decided to flee Honduras, to seek
asylum to protect my life . . . I cannot return to my country because I would be in danger, but I can’t
have liberty here either. I only want an opportunity to stay here and be free.”



A Cuban man, who was seeking asylum due to political persecution, including forced labor and physical
assaults suffered in Cuba, was denied asylum under the transit ban and ordered deported in early
February 2020 after an immigration judge for the Brownsville MPP tent court found that the man did not
meet the heightened withholding/CAT standard. The man, who was detained pending appeal, had also
been kidnapped in Reynosa after being returned to Mexico under MPP, according to Zaida Kovacsik, the
attorney representing him on appeal.



A gay, HIV-positive asylum seeker from Nicaragua who experienced severe abuse and death threats on
account of his sexual orientation, HIV status, and political opinion was denied asylum due to the transit
ban. The immigration judge found that the man, who was unable to find an attorney to represent him, had
not met the higher burden for withholding/CAT and ordered him removed. The man has been detained
since August 2019, according to the organization Immigration Equality, which is providing the man pro se
assistance as he appeals the decision.
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Because of the third-country transit asylum bar many people who otherwise meet the legal requirements for
asylum are being denied asylum and are only given the totally inadequate withholding of removal relief,
including:


In May 2020, asylum was denied to an Anglophone Cameroonian woman whose father, nephew,
uncle, and son were killed in Cameroon, where the government has jailed, tortured and murdered
English-speaking Cameroonians in an attempt to suppress the Anglophone region’s independence
movement. An immigration judge at the Varick immigration court found that the woman, whose eight-yearold son had been shot and killed in front of her and whose home was burned down by a unit of the
Cameroonian military, did not qualify for asylum under the transit ban.



An Anglophone Cameroonian refugee who was brutally tortured by the military for his opposition politics
was denied asylum because of the transit ban at the Adelanto immigration court in May 2020.



In February 2020, an immigration judge at the Pearsall immigration court denied asylum, due to the
transit ban, to a Cameroonian refugee who was detained and beaten during a government crackdown on
Anglophone teachers and activists, according to his attorney, Sara Ramey, with the Migrant Center for
Human Rights.



A Cameroonian man who was detained and tortured in Cameroon for over a year without being brought
before a court or charged with a crime was denied asylum in February 2020 because of the transit ban.
The immigration judge presiding over the hearing for the man, who was detained in the LaSalle detention
center, wrote on the withholding of removal order, included in part below, that she would have granted
asylum “but for the 3rd country transit bar.”



A prominent Venezuelan business owner and supporter of Juan Guaido’s opposition party was denied
asylum in January 2020 at the Boston immigration court because of the asylum transit bar. The man had
been kidnapped and tortured by government-affiliated groups in Cuba for his pro-opposition activities.



An LGBTQ man from Ghana seeking protection from persecution on account of his sexual orientation
was denied asylum due to the transit ban in January 2020 in the Tacoma immigration court. The judge
stated that asylum would have been granted but for the transit ban, according to the man’s attorney,
AnnaRae Goethe, with the Northwest Immigrant Rights Project.



During a hearing in the El Paso MPP immigration court, a Nicaraguan student protester was denied
asylum due to the transit ban in January 2020. The woman had been shot at and tear gassed by police in
Nicaragua, had rocks thrown at her, and received death threats due to her political activism.



A Honduran family with three children (ages 11, 8, and 3) was denied asylum in the Brownsville MPP
court in January 2020 because of the transit ban. Their attorney reported that the family had been
threatened and badly beaten after the mother participated in political protests in Honduras.



A Cuban woman who had been attacked by government officials when she refused to participate in an
annual government commemoration of the Cuban revolution was denied asylum in the Brownsville MPP
court in January 2020 due to the transit ban, according to her attorney Kou Arie Sua.
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In December 2019, an immigration judge denied asylum, solely due to the transit ban, to a lesbian
refugee from Honduras who was beaten, repeatedly raped, and kidnapped in Honduras by gangs
because of her sexual orientation, according to her attorney. The U.S. State Department has reported
that impunity for violence against LGBTQ persons remains a significant problem in Honduras with 92
percent of crimes going unpunished.



An unrepresented Cuban political activist and her two sons (ages 18 and 20) were denied asylum due to
the transit ban at the Laredo MPP court during a hearing in December 2019 observed by Human Rights
First. The woman had been detained, beaten, and threatened with death for supporting the Damas de
Blanco (Ladies in White), a Cuban opposition movement founded by female relatives of jailed dissidents,
and for using her home to support women persecuted by the police.

Litigation Challenging the Transit Ban
On June 30, 2020, a federal court in Washington D.C. vacated the third-country transit asylum ban, finding
that it was issued in violation of the Administrative Procedure Act (APA). On July 6, 2020, in a separate
lawsuit, the U.S. Court of Appeals for the Ninth Circuit upheld a preliminary injunction issued by a district court
that had been stayed by the U.S. Supreme Court in September 2019 pending appeal. The Ninth Circuit found
that the transit ban violates the U.S. asylum statute because the rule “does virtually nothing to ensure that a
third country is a ‘safe option’” and concluded that rule was also arbitrary and capricious under the APA.
In another suit against the transit ban, a federal court in November 2019 separately enjoined the government
from applying the transit asylum ban to individuals who attempted to seek asylum at a port of entry prior to
July 16, 2019, but were subjected to the so-called practice of “metering” in which U.S. border officers turn
away asylum seekers at ports of entry forcing them to wait often for months before being permitted to request
asylum. A temporary stay of that order by the Ninth Circuit was lifted in early March 2020. Thus, at time the
transit ban was vacated in late June 2020, it should not have applied to asylum seekers who were subjected
to metering before the ban was announced.
Postponements of immigration court hearings due to COVID-19, including in detention centers, have left
thousands of asylum seekers who would have been subject to the third-country transit asylum ban waiting for
adjudication. When hearings resume in full, and if the unlawful transit bar is back in effect or the proposed asylum
regulations are implemented, the vast majority of individuals seeking protection in the United States will be
categorically denied asylum. Some of the asylum seekers still waiting on final adjudication of their cases but likely
to be barred from asylum because of a transit ban include:


An Eritrean asylum seeker who fled torture and forced military service is subject to the third-country
transit asylum bar because he reached the United States to seek protection in December 2019 after the
ban went into effect. If the current or proposed transit ban is in effect at the time his case is decided, he
would be denied asylum and blocked from reuniting with his three children (ages nine, six, and three),
who remain in Eritrea.



In November 2019, a Somali asylum seeker, who had been tortured and his parents and siblings
murdered in Somalia because of their clan status, was told during his credible fear interview that he was
barred from asylum due to the transit ban. Although he met the higher screening standard used for
withholding of removal, he has been detained for 8 months in the Pearsall detention center after being
denied bond and due to his asylum hearing being repeatedly postponed because of COVID-19 court
closures. He would be ineligible for asylum under a transit ban.
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A Russian asylum seeker who fled Russia in the spring of 2019 after being interrogated, brutally beaten,
and threatened by Russian authorities is likely to be denied asylum, if the transit ban or the proposed
asylum regulations are in effect at the time of his hearing. The man, who was targeted for his opposition
political activity, sought protection in the United States at the southern border with his family, who would
also be automatically ineligible for asylum under the transit ban rule.

Permanently Separating Families
The administration’s third-country transit asylum ban is ripping apart families, leaving asylum seekers’ spouses
and children permanently stranded in danger. In fact, one of the primary and certainly intentional impacts of the
transit ban is to prevent refugees—who have been determined by immigration judges to qualify for protection
under U.S. law—from bringing their families to safety in the United States. In addition, the ban divides families
who sought asylum together where, for instance, a parent is granted withholding of removal but the rest of the
family is ordered deported back to the country where that parent has been determined to face a very high
likelihood of persecution. In MPP cases, families can be separated at the border with some family members
granted withholding while others are sent alone to Mexico. These separations occur because refugees subject to
the transit ban are barred from asylum, which means that their families do not qualify for automatic protection as
“derivative asylees.” The deficient relief of withholding of removal and CAT protection do not provide a way for
families to be reunified in the United States – a fact that the architects of the transit ban certainly know full well.
The transit ban ignores the long-standing recognition of the importance of family unity and the danger that family
members of refugees often face. Under U.S. law, people who apply for asylum in the United States may include
their spouse and children on their asylum applications. Family members who are in immigration court proceedings
together automatically receive asylum status when a principal applicant is granted asylum. Refugees granted
asylum may also petition to bring their spouse and children to the United States who are outside the country.
However, because refugees subject to the transit ban are barred from asylum, their family members cannot
receive derivative asylum status in immigration court nor are they eligible to be brought to the United States as
derivative asylees.
Under the transit ban, asylum seekers recognized as refugees are being separated from family members who
were with them in immigration court proceedings but not granted relief. Due to the transit ban, each family
member, including children and infants, must independently qualify for protection under the heightened
withholding of removal or CAT standard. Even when a parent is granted these lesser forms of humanitarian
protection, their children must be found independently eligible for relief to stay in the United States. At the same
time, the Attorney General has also sought to limit asylum and withholding of removal for people at risk of
persecution because of their family relationships – making it even more difficult for children and infants of refugee
families to receive humanitarian protection under the transit ban.
Recognized refugees whose spouse or children have been denied all relief and ordered deported due to
the third-country transit asylum ban include:
In April 2020, a Cuban doctor seeking asylum based on political persecution in Cuba was denied asylum
because of the transit ban and ordered deported while her husband, who is also a doctor, was granted
withholding of removal. The couple were held at different detention centers after seeking asylum at the Nogales
port of entry together, and their cases were heard by different immigration judges. The woman remains detained
at the Eloy detention center pending an appeal, while her husband was released from detention.


The 18-year old daughter of a Venezuelan refugee was denied all relief, separated from her father, and
returned alone to Mexico in January 2020 even though her father was recognized as a refugee, but
granted only withholding due to the transit ban, by an immigration judge during a Brownsville MPP
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hearing. The father, who had fled Venezuela after being kidnapped and beaten for refusing to work for the
Maduro regime, returned there to rescue his daughter who was threatened by the same people who had
attacked him. The man told BuzzFeed News, “She’s a young girl and knowing she’s alone in
Matamoros is unbearable. The whole reason I went back to Venezuela was to get her because her
life is worth more than mine and now she’s alone in Mexico.” He added, “I already lived one
nightmare in Venezuela and another here.”


In December 2019, three Venezuelan children (an eight-year-old and four-year-old twins) were denied all
relief and ordered removed under the transit ban even though their mother was recognized as a refugee
and granted withholding of removal at the Laredo MPP immigration court. The family suffered numerous
attacks by pro-government groups including bullets fired at their home and written threats, including one
that said the woman would bathe in the blood of her children. Nevertheless, the immigration judge
concluded that the children had not independently established eligibility for refugee protection at the
heightened withholding of removal or CAT standard.

Refugees granted the limited and inadequate relief of withholding of removal who are separated from
family members stranded in the countries these refugees fled, include:


An Anglophone Cameroonian refugee who was brutally tortured by the Cameroonian military, which has
engaged in the wide-spread arrest, detention and torture of Cameroonians advocating for independence
of the English-speaking region of the country, was denied asylum solely because of the transit ban. The
man was granted withholding by the Adelanto immigration court in May 2020 but without asylum cannot
reunify with his wife and child, who are in hiding in Cameroon because of the threats they face.



Because of the transit ban, a Cuban musician and critic of the Cuban government, who was jailed and
beaten in Cuba, was denied asylum in the El Paso immigration court in February 2020, preventing him
from reuniting with his wife and two children who remain in Cuba, according to his immigration attorney
Arvin Saenz.



A Cameroonian refugee denied asylum at the Las Vegas immigration court in February 2020 due to the
transit ban is permanently separated from his nine-year-old daughter who is in danger in Cameroon
where she lives with his sister, who was herself recently attacked. Because he received the limited
protection of withholding of removal, the man cannot petition to bring his daughter to safety in the United
States. He told Human Rights First: “It is something really disturbing. Every day I have to think
about it . . . I never wished for my daughter to live like that.”



Due to the transit ban, a Cameroonian refugee fleeing political persecution was denied asylum in January
2020 at the Tacoma immigration court, leaving him unable to reunite with his wife and seven children.
Reflecting on the reality that he may never see his family again, he told Human Rights First: “It’s making
me sick. It’s traumatizing that I have to live my life without my family. They aren’t safe in
Cameroon and there’s no way that I can help them. Life is coming to an end for me and my family as a
family, so I feel very much disturbed. I continue to pray to God that he performs one of his miracles and I
can see my family again and feel the love that we had.” Recently, one of the man’s cousins was shot by
the military in Cameroon, further terrifying him for the safety of his family.



A Venezuelan refugee who was denied asylum due to the transit ban by an immigration judge in the
Laredo MPP court in October 2019 is now likely permanently separated from his three children who
remain in Venezuela. He was detained and tortured by former police colleagues because he refused an
order to arrest people protesting the Maduro regime. Because the man was denied asylum due to the ban
and received only withholding of removal, he cannot bring his children to the United States to join him and
his mother and sister who also fled persecution in Venezuela.
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Perversely Denying Asylum to Refugees Who Tried to Follow the
Administration’s Metering and MPP “Rules”
While for years President Trump and administration officials have exhorted asylum seekers to go to ports of entry
and wait to request asylum, the administration is cynically using the third-country transit asylum ban to deny
asylum to refugees who have attempted to follow the administration’s ever-shifting dictates and illegal policies.
Indeed, under the transit ban, asylum is being denied to refugees who attempted to seek protection in the United
States before the rule went in to effect but were prevented from requesting asylum because of the
administration’s illegal policy of “metering” (i.e. reducing the processing of asylum seekers at ports of entry)
and/or because they were returned to Mexico under MPP. Some immigration judges have read the broad
language of the transit ban as requiring them to deny asylum to these individuals even though they originally
attempted to request asylum prior to July 16, 2019 when the rule went into effect.
On November 19, 2019, a federal district court granted a preliminary injunction barring the administration from
applying the transit asylum ban to individuals “unable to make a direct asylum claim at a U.S. POE [port of entry]
before July 16, 2019 because of the Government’s metering policy, and who continue to seek access to the
U.S. asylum process,” which the court deemed “quintessentially inequitable.” On December 4, 2019, the Ninth
Circuit granted an emergency stay of the district court’s order, which was subsequently lifted on March 5, 2020.
Yet even with the injunction in place, some immigration judges denied asylum based on the transit ban to
refugees who initially sought or attempted to seek asylum in the United States before July 16, 2019. Refugees
who arrived at U.S. ports of entry months before the transit ban was implemented but who were forced to wait on
metering lists have been denied asylum as a result of the rule. In addition, some immigration judges have denied
asylum to individuals placed in MPP and returned to Mexico prior to the transit ban, as these adjudicators
consider these individuals subject to the transit asylum ban because they entered the United States for MPP
hearings after July 16, 2019.
Many refugees have been denied asylum under the third-country transit asylum ban after Customs and Border
Protection (CBP) blocked them from requesting asylum at ports of entry prior to July 16, 2019, including:


An Anglophone Cameroonian teacher who had been arrested, beaten, and detained for months in
Cameroon was denied asylum at the Pearsall immigration court in February 2020 due to the transit ban
despite having been turned away by CBP after attempting to request asylum at the Del Rio port of entry in
early July 2019, according to his attorney, Sara Ramey.



A Jamaican LGBTQ refugee who fled persecution based on his sexual orientation was denied asylum in
February 2020 at the Adelanto immigration court under the transit ban even though he presented
documentary evidence and testified that he had been subjected to metering prior to July 16, 2019 at the
San Ysidro port of entry. The immigration judge ruled that the evidence was insufficient and granted him
only withholding of removal, stating that he would have received asylum but for the transit ban.



In January 2020, an immigration judge at the Oakdale immigration court applied the transit ban to a
Cuban asylum seeker who initially sought asylum at a port of entry in April 2019. The immigration judge
ruled that only an official U.S government document would suffice to establish that the man had been
subjected to metering even though CBP does not appear to record this information nor issue such
documents.



A Cameroonian refugee was denied asylum at the Tacoma immigration court in January 2020 due to the
transit ban even though he had been blocked from requesting protection at a port of entry in early July
2019 due to CBP’s illegal practice of metering. Despite presenting proof in court of his daily efforts to
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determine whether CBP would permit him to seek asylum, the immigration judge told him that his hands
were tied and denied asylum.


An LGBTQ Honduran refugee who was beaten, raped, and kidnapped in Honduras due to her sexual
orientation was denied asylum in December 2019 at the Adelanto immigration court due to the transit ban
despite having been metered at the San Ysidro port of entry prior to July 16, 2019.



In December 2019, while the injunction on applying the transit ban to asylum seekers subject to metering
was in place, Human Rights First court observers witnessed an immigration judge presiding over Laredo
MPP tent court hearings repeatedly deny asylum to Cuban refugees who had been turned away at ports
of entry prior to July 16, 2019 due to metering. The judge erroneously stated that the transit ban applied
to applications for asylum filed on or after July 16, 2019, rather than to the date of the asylum applicant’s
arrival or entry to the United States.

Asylum seekers returned by DHS to Mexico under MPP prior to July 16, 2019, who waited in Mexico for their U.S.
asylum hearings as directed by the administration have also been denied asylum under the transit ban. Some
immigration judges hearing MPP cases interpreted the ban to apply to any asylum seeker with an MPP hearing
scheduled after July 16, 2019 – resulting in arbitrary denials of asylum based on the immigration judge assigned
to the case. For instance, an El Paso judge denied asylum to an asylum seeker placed in MPP before July 16,
2019 due to the transit ban because the person’s final asylum hearing took place in October 2019, reasoning, in a
written decision shared with Human Rights First, that “the text of the rule does not distinguish between initial and
subsequent dates of entry or arrival.” Other examples of asylum seekers in MPP denied asylum due to the transit
ban and its expansive reading include:


Married Cuban doctors who entered the United States to seek asylum before July 16, 2019 but were
returned to Mexico by DHS under MPP were denied asylum. An El Paso immigration judge granted
withholding of removal in November 2019 after concluding that entering the United States to attend MPP
hearings after July 16, 2019 subjected them to the transit ban, according to their attorney Nico Palazzo
with Las Americas Immigrant Advocacy Center.



An unrepresented Honduran refugee who was returned to Mexico under MPP was denied asylum in
February 2020 at the Brownsville MPP tent court because of the transit ban even though he entered the
United States in May 2019 to seek asylum. When the man asked why he was subject to the rule, the
judge responded only that this was the law and granted him only withholding of removal – separating the
man from his wife and one-year-old child in Honduras.



A Nicaraguan activist who was beaten and received death threats after participating in protests in
Nicaragua was denied asylum at the El Paso MPP immigration court in January 2020, although he had
entered the United States to seek asylum prior to July 16, 2019 and was returned to Mexico by DHS
under MPP. Recognizing that the man qualified as a refugee, the immigration judge granted him
withholding of removal.

Prolonged Jailing
The administration has used the third-country transit asylum ban to override parole criteria applicable to asylum
seekers and callously prolong the detention of asylum seekers even as the COVID-19 pandemic rapidly spreads
in ICE detention facilities. In some cases, DHS has refused to release asylum seekers from detention even after
they were granted asylum or withholding of removal – instead detaining them during appeals of these decisions
and even attempting to deport individuals granted withholding to third countries where they had no permanent
status. For example:
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In January 2020, DHS deported an unrepresented Cuban man to Mexico days after an immigration judge
denied him asylum due to the transit ban but granted him withholding of removal – meaning that he was
determined to be a “refugee” who qualified for U.S. protection. DHS returned this Cuban refugee to
Mexico even though he feared harm in Mexico and had no permanent legal status there. 4 Attorneys with
The Florence Immigrant and Refugee Rights Project in Arizona assisted the man to present himself again
at a U.S. port of entry. He is currently detained in the La Palma correctional center six months after being
determined by a U.S. court to be a refugee.



DHS continues to detain a transgender Guatemalan woman at the Eloy detention center after she was
denied asylum solely because of the transit ban but granted withholding of removal. Even though DHS
did not appeal the decision, ICE still refuses to release the woman as she challenges the denial of her
request for asylum, according to attorneys at The Florence Immigrant and Refugee Rights Project.



ICE continued to jail a Cuban man at the Port Isabel detention center for seven months after he had been
recognized as a refugee and granted withholding of removal by an immigration judge in Brownsville in
November 2019. The man was denied asylum solely because of the transit ban. He was released in June
2020 only after his attorneys filed suit in federal court.



DHS needlessly detained a Ugandan woman for a week after she was granted asylum while the agency
decided whether to challenge the judge’s decision. In February 2020, an immigration judge found the
woman eligible for asylum despite her having requested asylum after July 16, 2019 because she had
been subjected to metering, which prevented her from requesting asylum before the ban took effect. The
woman, who suffered arbitrary arrest and imprisonment by the police in Uganda due to her political
opinion, was further traumatized by her detention in the United States according to her attorneys at The
Florence Immigrant and Refugee Rights Project.

DHS has also denied release based on the transit ban for asylum seekers held in detention while waiting for
immigration court proceedings. The agency refused to parole arriving asylum seekers who sought protection at a
port of entry and were subject to the transit ban on the basis that these asylum seekers were presumptively
ineligible for asylum, which DHS speciously claimed made them a flight risk. DHS similarly asserted during
immigration bond hearings that asylum seekers subject to the transit ban pose a risk of flight, and many judges
denied bond or set bond at levels that are impossibly high for asylum seekers to pay. As a result, asylum seekers
needlessly languish in immigration detention centers for many months, even though many have ultimately been
recognized as refugees by immigration courts and could have instead been safely living with family, friends, or
other sponsors in the community.
For years DHS has been denying parole to asylum seekers eligible for release in violation of ICE’s 2009 parole
directive. In fact, multiple federal courts have found blanket denials of parole by ICE to violate the law. The
administration’s latest attempt to punish and deter asylum seekers by holding them in detention during the entire
course of asylum proceedings is all the more distressing given the rapid spread of COVID-19 in these facilities
that further endangers the lives of asylum seekers. As of July 4, 2020, ICE was holding over 3,600 asylum
seekers who had passed fear of persecution screenings, the vast majority of whom are eligible for release
on parole or bond.
Asylum seekers denied parole because ICE labeled those subject to the transit ban a flight risk include:


4

A Cameroonian woman whose father, nephew, uncle, and eight-year-old son were murdered in
Cameroon was denied parole due to the transit ban and needlessly detained for more than five months
before being recognized as a refugee and granted withholding of removal. The woman was among

See Ibarra-Perez v. Howard, 2020 WL 3440298 (D. Ariz June 23, 2020).
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dozens of detainees, many of them Cameroonian asylum seekers, transferred from the T. Don Hutto
facility to a detention center in Mississippi, far from her attorney, after protests in March 2020 against
inadequate medical care and the indefinite confinement of asylum seekers, many of whom were eligible
for parole.


ICE officers at the El Paso Service Processing Center denied parole to a Venezuelan LGBTQ asylum
seeker who had been shot in Venezuela. ICE informed his attorney, Nico Palazzo, that an internal
directive instructed ICE officers to consider individuals subject to the transit ban as a flight risk and deny
them parole. Instead of being released from detention, this asylum seeker was detained for four months.



A Cuban asylum seeker who was sexually assaulted in Cuba before fleeing the country was denied
parole by ICE officers at the El Paso Service Processing Center due to the asylum transit ban. ICE
officers told the man’s attorney that the man was considered a flight risk, under an internal ICE directive,
because he is subject to the transit ban. As a result, he was held in detention for six months.



A Cuban asylum seeker who was beaten and imprisoned in Cuba for her political opinion was denied
parole in November 2019 because, according to the parole denial form, the “exceptional, overriding
factor[]” of her ineligibility for asylum under the transit ban “militate[s] against parole.” The woman spent
more than six months in the Karnes County and T. Don Hutto detention centers where she suffered
mistreatment by guards and difficulty getting medical attention for a pre-existing condition as COVID-19
spread through ICE detention facilities. In March, she was denied asylum due to the transit ban and found
not to meet the heightened withholding/CAT standard by the San Antonio immigration court. She did not
appeal the decision, despite being terrified to be returned to Cuba, because she was too afraid to remain
in detention as the coronavirus continued to spread.



ICE repeatedly denied parole to a Cameroonian woman subject to the transit ban who was beaten,
arrested, and tortured by the authorities for participating in a peaceful protest in Cameroon. After an
immigration judge recognized her as a refugee and granted her withholding of removal, the woman was
finally released after seven months of being needlessly jailed at the Adelanto detention center. ICE had
previously refused to grant her parole, asserting that the woman was a flight risk under the transit ban.
While the woman was also eventually given a bond hearing (pursuant to the Ninth Circuit’s decision in
Rodriquez), the immigration judge imposed a $12,000 bond, also labeling the woman a flight risk due to
the transit ban; she could not pay this amount and thus remained detained throughout her asylum
proceedings.

Asylum seekers denied bond or who had high bond amounts set because DHS and immigration judges
considered them to be a “flight risk” due to the transit ban, include:


An LGBTQ Honduran asylum seeker has been detained for more than five months in Pine Prairie
detention center after being denied bond in January 2020 by an immigration judge who found the man
presents a flight risk because he is ineligible for asylum due to the transit ban, according to his bond
attorney, Rose Murray. The man told Human Rights First, “The judge said that I could not receive
bond because of the new law, without even reviewing the four letters of support I submitted. The
attorney for the government just looked at his computer and agreed.”



In December 2019, an immigration judge for the Pine Prairie detention center denied bond to a Cuban
asylum seeker who had been arrested and detained, physically assaulted, and fired in Cuba because of
his political opinion, finding the man to be a flight risk due to his presumptive ineligibility for asylum under
the transit ban and in spite of multiple letters of support from U.S. citizen family members. He has been
detained in Pine Prairie since September 2019 and was denied asylum due to the transit ban in June
2020.
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A Venezuelan asylum seeker beaten by the police in Venezuela was denied bond in January 2020, as an
immigration judge found the man presented a flight risk since he is only potentially eligible for withholding
of removal and CAT protection due to the transit ban. The man submitted multiple letters from family and
friends in the United States willing to host and support him.

Further Rigging Fear Screenings
The Trump administration is using the asylum transit ban to evade the credible fear screening standard set by
Congress, labeling essentially all asylum seekers (other than Mexicans) at the border as failing these screenings,
and instead subjecting them to an improperly elevated screening. The Trump administration is applying the thirdcountry transit bar in tandem with other policies that rig the preliminary fear screening process against asylum
seekers. The predictable, and indeed certainly planned, result was to block asylum seekers subject to the transit
ban at the credible fear stage and deport many back to the countries they have fled without letting them apply for
asylum or have an asylum hearing.
Following the June 30, 2020 federal court decision overturning the July 2019 travel ban, DHS reportedly
instructed officers conducting credible fear interviews to stop applying the transit ban. However, DOJ and DHS
officials have not allowed asylum seekers subjected to the transit ban who were determined not to have met the
transit ban’s heightened screening standard an opportunity for a fear screening under the credible fear standard
set by Congress. As a result, these asylum seekers remain detained and/or facing deportation without a chance
to apply for asylum before an immigration judge.
During the year in which it was in effect, the transit ban and other policies intended to elevate the credible fear
standard and manipulate the credible fear process significantly lowered the pass rate. Positive credible fear
rates plummeted by 45 percent from an average of 67.5 percent (May to September 2019) to 37 percent
(October 2019 to June 2020) after the U.S. Supreme Court lifted a stay on the third-country transit asylum
ban in September 2019 and as the administration began to use other fast-track deportation programs to limit
access to counsel, according to U.S. Citizenship and Immigration Services (USCIS) data. The current 37 percent
positive credible fear determination rate is 50 percent lower than in fiscal year 2019 and a significant
departure from credible fear rates during the Obama and George W. Bush administrations, when they averaged
78 percent. 5
For decades potential bars to asylum were not assessed at the credible fear stage given that recently arrived
asylum seekers, the vast majority of whom are unrepresented during these interviews, are not in a position to
address the complex legal issues and factual questions these bars entail during a preliminary screening.
However, under the transit ban, asylum seekers placed by DHS in expedited removal were blocked from passing
credible fear interviews if the officer conducting the interview determined the transit ban applied. Remarkably, this
determination was made during the interview itself. Officers conducting fear screenings first questioned asylum
seekers on their travel route to apply for protection in the United States and then immediately decided whether the
transit ban applies and if the individual qualified for one of the extremely limited exceptions. Officers often abruptly
informed asylum seekers subject to the ban that they were ineligible for asylum and would be assessed under the
much higher screening standard for reasonable fear interviews for individuals with prior deportation orders.
Below are examples from credible fear interview summaries provided to Human Rights First of statements read to
asylum seekers after an officer conducting the interview determined the individual was subject to the transit ban.
These materials make clear that the transit ban effectively turns what is supposed to be a credible fear screening

5

See U.S. Commission on International Religious Freedom (2001–03); USCIS (2004–13, 2014, 2015, 2016, 2017, 2018, 2019, 2020).
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into an interview in which the asylum seeker must meet a different—higher—burden in order to even be permitted
to apply for U.S. protection:
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Announcing that an asylum seeker is ineligible for asylum during the middle of interview before even asking any
questions regarding persecution in the individual’s home country understandably creates confusion and anxiety
for many asylum seekers, as the first example above indicates. A declaration from an attorney assisting asylum
seekers at the Dilley family detention center also notes that these abrupt announcements create fear for asylum
seekers. In one case, for instance, after an asylum seeker was informed that she was ineligible for asylum under
the transit ban, the woman’s daughter “proceed[ed] to cry, uncontrollably, out of fear that she would be deported
to harm and her case was being denied.” 6
Indeed, the stakes of these interviews are incredibly high. Asylum seekers determined by DHS not to meet the
artificially elevated screening standard are subject to deportation without an opportunity to have their request for
asylum heard during a full asylum hearing. Some of these asylum seekers include:


In November 2019, DHS decided that an asylum seeker from the Democratic Republic of Congo had
failed to pass her screening interview and would not be allowed to even apply for asylum in the United
States. The Congolese woman reported that she had been beaten by police in her country when she
sought information about her husband, who had been jailed and tortured due to his political activity. Citing
the transit ban, the DHS officer determined she was ineligible for asylum and subjected her instead to the
artificially elevated screening standard. The officer concluded the Congolese woman did not meet that
higher screening standard and as a result, she was ordered deported to Congo without an asylum
hearing. Seven months later (as of late June 2020), she remains detained by ICE pending deportation.



In late 2019, an Angolan asylum seeker and his 12-year-old daughter, who had been raped while
transiting through Mexico, did not pass their fear screening. The DHS interviewing officer told the man
that his daughter’s rape was irrelevant, found the family to be subject to the asylum transit ban and
determined that they did not meet the transit ban’s higher preliminary screening standard.

In addition, in May 2019, the administration began deploying CBP border enforcement officers to conduct some
fear interviews, including at family detention centers, instead of the USCIS officers trained to adjudicate asylum
applications. Thus far in FY 2020 (through June 2020), CBP officers have found asylum seekers established
a credible fear in just 30 percent of cases – 20 percent lower than the already reduced positive credible
fear rate for interviews conducted by USCIS officers, according to USCIS data. Allowing CBP officers, who
are not suited to carrying out sensitive, legally complex, non-adversarial screenings of often traumatized asylum
seekers, undermines the safeguards intended to protect refugees.

6

M.M.V. v. Barr, 19-cv-02773, (D.D.C. Jan. 13, 2020), Dkt. No. 67, Declaration of Shalyn Fluharty, para. 25.
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In a further step to rig the fear screening process, in late 2019 the administration also placed some Central
American asylum-seeking families and single adults who were subject to the third-country transit asylum ban in
the Prompt Asylum Claim Review (PACR) program – effectively blocking them from legal representation while
subjecting them to horrible conditions in CBP custody. This fast-track deportation program jails asylum seekers in
CBP holding cells at the border during the credible fear process, where families and adults frequently report being
provided insufficient or inedible food and water, lack of basic sanitation, and inability to sleep, because of
overcrowding, lack of adequate bedding, notably cold conditions, and lights that are kept on all night. Attorneys
are prohibited from visiting clients in person and legal services organizations are not permitted to give legal
orientations in CBP facilities. Individuals in these programs are reportedly provided only 30 minutes to an hour to
attempt to contact a lawyer or family members before their interview. As of late February 2020, some 2,500
families and adults had been placed in PACR, according to Congressional testimony by Acting CBP
Commissioner Mark Morgan, and many of them have been rapidly deported after being found to not meet the
heightened fear screening standard under the transit ban, including these women and children:


In late March 2020, DHS applied the transit ban to a 16-year-old girl who fled attempts by a Salvadoran
gang, which exercises control over large swaths of the country, to traffic and sexually exploit her. The
DHS officer determined that she did not meet the unduly high fear screening standard applied by DHS
under the transit ban. The girl and her mother were held in CBP custody under PACR and did not have
access to legal counsel until after their case was already decided, according to their attorney, Max Brooks
with Las Americas Immigrant Advocacy Center.



An indigenous Guatemalan woman fleeing gender-based violence, who was also threatened by a narcocartel in Mexico, was placed in PACR in March 2020 and found not to have met the heightened screening
standard under the third-country transit asylum ban. She was deported without even being allowed to
apply for asylum, according to attorney Linda Corchado of Las Americas, who spoke briefly to the woman
by telephone while the woman was being held in a border patrol station in Texas.



Nine Central American women and their children were summarily deported in February 2020 without
being allowed to apply for asylum after they were subjected to the PACR fast-track deportation program
and transit ban, which was used to artificially elevate their screening interview requirements. These
cases, reported to Human Rights First, included an indigenous Guatemalan asylum seeker who was
sexually assaulted because of her ethnicity and a Central American woman subjected to severe domestic
violence by an abuser who killed of one of her children. DHS found that they had not met the improperly
high screening standard imposed by the transit ban, according to Karla Vargas, an attorney with the
Texas Civil Rights Project who spoke with the women by phone and provided support to their attorney
Thelma Garcia. The attorney believed that these women would have met the credible fear standard.



In early January 2020, an indigenous woman who fled Guatemala after repeated threats to kidnap her
six-year-old daughter was forced to sleep on the floor of a CBP cell with her daughter for over two weeks
under the PACR program. She was deported after DHS determined the family did not meet the transit
ban’s heightened fear screening standard, according to attorney Linda Corchado.

Empty Exceptions
The few exceptions to the asylum bar are essentially insurmountable and fail to take into consideration the danger
asylum seekers face in the countries they transit to reach the southern U.S. border. The exceptions are narrowly
limited to individuals who: (a) were denied asylum in a country of transit, (b) are victims of severe forms of
trafficking, or (c) did not pass through a country that has signed the Refugee Convention, Refugee Protocol, or
CAT. Because Mexico is a party to these treaties, the third exception is meaningless on its face.
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The third-country transit ban does not include an exception for unaccompanied children, who Congress has
exempted from other asylum bars, including safe-third country agreements and the one-year-filing deadline.
The exception for individuals who have been denied asylum in a transit country does not provide a meaningful
exception, as it fails to capture the reality that few refugees apply for asylum in transit countries because their
lives or safety would be at risk there and/or they are not protected in transit countries from forced return to their
countries of persecution, as discussed below.
Further, the exception for victims of “severe forms of trafficking” is rarely used and narrowly applied. For instance:


While an El Paso immigration judge in November 2019 noted that a family of Cuban asylum seekers
subject to the transit ban had testified to being trafficked in Mexico, the judge did not seek to further
develop the record on this point during their hearing and did not fully analyze their testimony in his written
decision, finding merely that the family “did not provide the Court with evidence to demonstrate” they met
the exception, in a written decision shared with Human Rights First.



In late March 2020, DHS found that a 16-year-old girl who fled attempts by a Salvadoran gang to traffic
and sexually exploit her was subject to the transit ban even though she had been a victim of trafficking,
according to her attorney Max Brooks. Review of a summary from the credible fear interview indicates
that the officer narrowly considered the exception as applying only to trafficking that occurs directly during
an asylum seeker’s flight – an element not required by the exception.

Permanent Limbo
Refugees denied asylum and granted only withholding of removal or CAT protection face major barriers to rebuilding their lives in the United States, are left without a pathway to citizenship, and are often separated from
their families. Refugees who receive these deficient forms of protection have in fact been ordered deported and
must indefinitely live in the United States under the threat that the U.S. government could seek to reopen their
cases and remove them at any moment. Unlike asylum, withholding of removal and CAT protection do not entitle
the individual to automatic work authorization. Individuals must apply for and renew work permits, a process that
often requires the assistance of a lawyer and has become subject to increasingly significant processing delays.
Refugees who receive withholding or CAT protection due to the transit ban report numerous barriers to
establishing a stable life in the United States, including inability to reunite with family, long delays in obtaining
work authorization, barriers to accessing health care and other support while they search for work, difficulty
obtaining an identification card, threats of deportation by ICE officers, and the uncertainty of remaining in limbo
without a path to permanent legal status.


In May 2020, ICE released an unrepresented Cameroonian refugee who had been held in detention for
over six months but failed to release him with his important court documents, including the judge’s order
granting him withholding of removal. As a result, the man is unable to even apply for permission to work
to be able to support himself until ICE returns his documents, which the attorney assisting him since his
release, Kristy White from Solidarity, has repeatedly requested.



A Cameroonian anti-government activist who was granted only withholding of removal in February 2020
because of the transit ban told Human Rights First, “I’m really quite in limbo right now.” Ineligible for
most government support to individuals with asylum and unable to find a job to support himself until his
work authorization request is approved, he reported to Human Rights First, “Even though I was happy to
leave the [detention] facility I really have a lot to think about. I’m thinking about my status of being here.
The work permit—how long will I have it? The work permit procedure—how long?”
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ICE attempted to prevent a Cameroonian woman granted withholding of removal due to the transit ban in
May 2020 from even receiving work authorization. After being recognized as a refugee by an immigration
judge, ICE released the woman with a parole document that stated she was not permitted to work. The
woman’s attorney was able to correct this error, but refugees without legal counsel might well have been
blocked from the ability to work to support themselves.



A lesbian Honduran woman recognized as a refugee but denied asylum because of the transit ban in
December 2019 has faced a host of difficulties in integrating into the United States. She has no identity
documents because ICE refuses to return her passport, a common practice with individuals who receive
withholding. As a result, she has been unable to obtain other identity documentation, making it even more
difficult to apply for the extremely limited assistance available to refugees who have not received asylum.



ICE officers have terrorized some recipients of withholding with unfounded threats to deport them. While
withholding of removal is not a permanent legal status, an individual with withholding cannot be deported
unless that status is revoked by an immigration judge. Nonetheless, multiple attorneys reported that ICE
officers threaten to deport recognized refugees denied asylum merely because of the transit ban. ICE
officers in New Jersey repeatedly told a woman granted withholding due to the transit ban that she would
be deported, even going so far as visiting her home to repeat this threat, according to her attorney.



A Cameroonian refugee denied asylum due to the transit ban in January 2020 and unable to petition for
his wife and seven children suffers from the anxiety of potentially permanent separation from his family,
who remain in danger. He told Human Rights First, “Life is coming to an end for me and my family as
a family . . . people are truly affected by these laws. If they can make some adjustments to the law,
taking to heart that families are being separated, that would be good.”

Violates U.S. Law and Treaty Obligations
The INA protects refugees with well-founded fears of persecution from return to their country of persecution and
ensures that asylum seekers can apply for such protection regardless of their nationality, travel route, or place of
entry or arrival to the United States (8 U.S.C. § 1158(a)(1)). Congress delineated specific and limited exceptions
to this general rule in situations where an asylum seeker was “firmly resettled” (8 U.S.C. § 1158(b)(2)(A)(vi)) in a
third country on the way to the United States, or where a “safe third country” (8 U.S.C. § 1158(a)(2)(A))
agreement is in place to allow for the person’s return. Under federal law, safe third country agreements can only
be entered into where refugees in the third country would be safe from persecution and have access to a full and
fair procedure for adjudication of their protection claims. The third-country transit asylum bar is entirely
inconsistent with those statutory provisions and beyond what Congress has authorized the administration to do.
Promulgating the asylum bar as an interim final rule also violates the APA. The administration claimed that issuing
the transit ban without the standard notice and comment period was necessary to avoid a surge of migrants who
might have learned of changes in immigration policy prior to implementation and would otherwise interfere with
the foreign affairs of the United States. Yet, on July 18, 2019, the acting head of CBP publicly stated that the
transit ban was being implemented as a pilot project at only two Border Patrol stations—severely undermining the
administration’s stated rationale for issuing the bar as an interim rule. Indeed, in vacating the transit ban, the
district court in Washington, D.C. held that the administration’s claimed exceptions to standard rulemaking lacked
a valid justification and that the rule was issued in violation of the APA.
Further, the third-country transit asylum bar violates international refugee law by “significantly rais[ing] the burden
of proof on asylum seekers beyond the international legal standard,” as the UN Refugee Agency noted, subjecting
refugees with well-founded fears of persecution to refoulement at both the screening stage and after the full
adjudication of their protection claims.
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Despite its clear illegality, the transit ban, like many of the administration’s policies, was a blatant attempt to deny
protection to as many refugees as possible before it could be blocked by a U.S. court.

Disregards Dangers in Transit Countries
As noted above, the transit ban violates the safe third country provision under U.S. law, which permits the return
of asylum seekers to third countries only under formal agreements to countries where refugees are protected from
persecution and would have access to a fair asylum adjudication systems. The transit ban also fails to include an
exception for individuals who have passed through countries where their lives would have been in peril, even
though many transit countries en route to the southern U.S. border—including Guatemala, El Salvador, Honduras,
and Mexico—are among the most dangerous in the world. Applying the transit ban to asylum seekers who passed
through unsafe third countries inhumanely punishes them for not seeking refugee status in countries where they
could not find safety.
Overwhelming evidence shows, including U.S. Department of State reports and the 1,114 reports of
kidnappings, rapes, and violent attacks on asylum seekers in MPP documented by Human Rights First,
show that many asylum seekers face serious danger in Mexico.


The U.S. Department of State reported in its 2019 assessment of human rights in Mexico that police,
military, state officials, and criminal organizations engage in unlawful or arbitrary killings, forced
disappearance, torture, and arbitrary detention. Armed groups carry out kidnappings and murders of
migrants. The human rights report also indicated that migrants are victimized by police, immigration
officers, and customs officials. Mexico includes five regions that are designated by the Department of
State as a Level Four threat, the highest threat assessment and the same level assigned to Afghanistan,
Iran, Libya, and Syria. Human Rights First found that there are now over 1,114 reports of kidnappings,
rapes and other attacks against migrants trapped in Mexico under MPP, which is only the tip of the
iceberg because most attacks are not reported to the media, attorneys, or human rights organizations.
Requiring asylum seekers to apply for asylum in Mexico is inhumane given the dangers that migrants
face in Mexico.



Asylum seekers who do not speak Spanish, including indigenous language speakers, would be even
more vulnerable to danger because they are easily identifiable as migrants. Human Rights First has
identified numerous transit-ban affected cases where non-Spanish speakers are ineligible for asylum
because they did not apply for protection in Mexico, including a Russian man who was persecuted by his
government and arrived at the southern border with his family.

Nor would asylum seekers be safe in other common transit countries, such as Guatemala, El Salvador, or
Honduras, which have among the highest murder rates in the world.


Guatemala “remains among the most dangerous countries in the world” with an “alarmingly high murder
rate,” according to the U.S. State Department. It has the third highest femicide rate in the world.



Honduras also has one of the highest murder rates in the world. There are an estimated 7,000-10,000
gang members operating in Honduras, and along with drug traffickers they commit killings, kidnappings,
and human trafficking. The U.S. State Department reported that migrants, including refugees, are
vulnerable to abuse by criminal groups.



El Salvador also has one of the world’s highest homicide rates. Violence in El Salvador is akin to those in
the “deadliest war zones around the world.” The country has the highest femicide rate in the world.
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For particularly vulnerable asylum seekers, these countries pose an even greater risk to their lives.
Asylum seekers fleeing death and persecution in their home countries are likely to face serious danger in transit
countries, particularly individuals who may be targeted because of their gender, sexuality, race and/or ethnicity.


Rape, femicide, violence against women, trafficking in persons, violent attacks against LGBTQ persons,
and gang recruitment of displaced children are all serious problems in Guatemala.



Women, girls, and LGBTQ individuals face high levels of violence in Honduras. Between January and
October 2017 alone, the Center for Women’s Rights recorded 236 violent deaths of women in Honduras.
The State Department’s 2019 Trafficking in Persons Report for Honduras found that “Women, children,
LGBTI Hondurans, migrants, and individuals with low education levels are particularly vulnerable to
trafficking.”



According to the U.S. State Department, violence against women is a “widespread and serious problem”
in El Salvador and laws against rape are not effectively enforced. Amnesty International reported that El
Salvador is one of the most dangerous countries to be a woman. LGBTQ individuals are targeted for
homophobic and transphobic violence in El Salvador, including at the hands of gangs and the
police. Gangs forcibly recruit children and force women, girls, and LGBTQ individuals into sexual slavery.
Human trafficking is a widespread problem in El Salvador, and LGBTQ individuals are at a particularly
high risk of being victims of trafficking.



African and Afro-descendent asylum seekers and migrants in Mexico frequently face xenophobia and
racially-motivated violence and human rights violations, including by Mexican authorities. Violence
against indigenous people is widespread in Mexico, where indigenous women are “among the most
vulnerable groups in society.” Indigenous people and members of Afro-descendent communities face
violence and threats in Honduras, as do indigenous communities in El Salvador and Guatemala.



Asylum seekers fleeing gang violence in the Northern Triangle are unlikely to be safe in any country in the
Northern Triangle. According to UNHCR, gang activity crosses borders in the Northern Triangle, and
asylum seekers fleeing from one Northern Triangle country to another increasingly report gang violence
and threats.

22

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 700 of 965
ASYLUM DENIED, FAMILIES DIVIDED
ON HUMAN RIGHTS, the United States must be a beacon. Activists fighting for freedom around the globe continue to look to us for inspiration
and count on us for support. Upholding human rights is not only a moral obligation; it’s a vital national interest. America is strongest when our
policies and actions match our values.

Human Rights First is an independent advocacy and action organization that challenges America to live up to its ideals. We believe American
leadership is essential in the struggle for human rights so we press the U.S. government and private companies to respect human rights and
the rule of law. When they don’t, we step in to demand reform, accountability, and justice. Around the world, we work where we can best
harness American influence to secure core freedoms.

We know that it is not enough to expose and protest injustice, so we create the political environment and policy solutions necessary to ensure
consistent respect for human rights. Whether we are protecting refugees, combating torture, or defending persecuted minorities, we focus not
on making a point, but on making a difference. For over 30 years, we’ve built bipartisan coalitions and teamed up with frontline activists and
lawyers to tackle issues that demand American leadership.

Human Rights First is a nonprofit, nonpartisan international human rights organization based in Los Angeles, New York, and Washington D.C.
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This report is available online at humanrightsfirst.org
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Lauren Alder Reid
Assistant Director, Office of Policy
Executive Office for Immigration Review
5107 Leesburg Pike, Suite 1800
Falls Church, VA 22041
Maureen Dunn,
Chief, Division of Humanitarian Affairs, Office of Policy and Strategy,
U.S. Citizenship and Immigration Services,
20 Massachusetts Ave. NW,
Washington, DC 20529
RIN 1125-AA94
EOIR Docket No. 18-0002
85 F.R. 36264
July 15, 2020
To Whom It May Concern:

The Asylum Seeker Advocacy Project (ASAP) respectfully submits the following
comments to the Department of Justice and Department of Homeland Security’s Notice
of Proposed Rulemaking and Request for Comment on Procedures for Asylum and
Withholding of Removal; Credible Fear and Reasonable Fear Review, RIN 1125-AA94 or
EOIR Docket No. 18-0002, 85 FR 36264, issued June 15, 2020 (“the Notice”). ASAP also
submits this comment in response to the proposed collection of information, OMB
Control Number 1615-0067.
Interest in the Proposed Rule:

ASAP provides community support and legal services to individuals who have
arrived at the Mexico-U.S. border to seek asylum, regardless of where they are currently
located. Since its establishment, ASAP has provided community support to over 4,000
members, and successfully resolved more than 1,650 legal emergencies for clients using
its unique remote representation model. ASAP has provided assistance to individuals in
228 Park Ave. S. #84810, New York, New York 10003-1502
info@asylumadvocacy.org | asylumadvocacy.org
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defensive asylum proceedings in over 40 states, with a focus on supporting individuals
in areas with little to no pro bono legal services. ASAP has represented asylum seekers
before the Board of Immigration Appeals (BIA), the Department of Homeland Security
(DHS), federal courts, and in administrative filings with United States Citizenship and
Immigration Services (USCIS). ASAP also conducts trainings, creates guides and
resources, and provides technical assistance to other attorneys.
ASAP routinely assists asylum applicants with the filing of applications for asylum,
withholding of removal, and protection under the Convention Against Torture (“asylum
applications”). During 2019, ASAP assisted in the preparation and filing of asylum
applications for over 80 individuals. In 2020, ASAP is on track to assist over 100
individuals with filing an asylum application.
Department of Homeland Security and Department of Justice Notice:

On June 15, 2020, the Department of Homeland Security (DHS) and the
Department of Justice (DOJ) published a Notice of Proposed Rulemaking and Request
for Comment on Procedures for Asylum and Withholding of Removal; Credible Fear and
Reasonable Fear Review, RIN 1125-AA94or EOIR Docket No. 18-0002, 85 FR 36264,
issued June 15, 2020 (“the Notice”), with a comments submissions due on July 15, 2020.
The deadline for submission of comments on the proposed collection of information is
August 14, 2020 and must include OMB Control Number 1615-0067.
The Notice makes myriad, sweeping changes to the legal standards and
procedures for asylum, withholding of removal, the Convention Against Torture (CAT),
and credible fear and reasonable fear interviews. ASAP describes and analyzes many of
the changes in the below sections. However, ASAP was not able to address all of the
proposed changes in detail given the sheer quantity and the minimal timeline the
agencies allowed for submission of comments. Because of the multiple deficiencies
explained below, ASAP objects to the Notice as a whole. ASAP further objects to the
agency allowing only 30 days for the public to respond to the multitude of changes
proposed in the 161 pages of the Notice.
Summary of Arguments

First, the agencies’ failure to explain the reasons for the proposed changes fatally
doom the Notice by denying the public a meaningful opportunity to comment. The
public cannot fully assess whether the agency has addressed all meaningful aspects of
the problem, because the agency has, indeed, failed to identify the specific problem to
which the Notice responds. Commentators cannot adequately assess whether the
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reasons for the proposed changes satisfy the Constitution and other statutory
requirements, nor can they evaluate evidence to determine whether the rule is rationally
related to any purpose.
Second, many of the specific provisions of the Notice violate the Immigration and
Nationality Act (INA), the U.S. Constitution, and U.S. Treaty obligations. Its legal and
constitutional deficiencies are sweeping, and in many instances, ultra vires. The
proposed changes would also make it extraordinarily hard, if not impossible, for those
seeking safety in the United States to be granted asylum, withholding of removal, or
protection under CAT. DHS and DOJ should therefore withdraw the Notice in its entirety.
If the agencies decide to move forward with any of the proposed changes in the Notice,
they must make significant changes and abandon all unlawful provisions.
Third, the Notice is unlawful because Acting Secretary Wolf holds his office in
violation of both the Homeland Security Act and the Federal Vacancies Reform Act.
Because Mr. Wolf holds his office unlawfully, we cannot designate authority to Mr.
Mizelle to sign the Notice, as all his actions taken as Acting Secretary must be set aside
as unlawful under the Administrative Procedure Act.
Fourth, the Notice violates the Rehabilitation Act because it introduces barriers to
the asylum process that will prevent individuals with disabilities from meaningfully
participating, without setting forth a process for identifying disabilities and providing
reasonable accommodations or modifications.
Fifth, the proposed I-589 included with the supporting documents to the Notice
violates the Paperwork Reduction Act. The proposed I-589 is significantly longer and
would unnecessarily increase the amount of information collected, creating an undue
burden on asylum seekers and nonprofits like ASAP.
I.

The Agencies Have Failed to Meet the Basic Requirements of Notice and
Comment Rule-Making, Depriving the Public of a Meaningful Opportunity to
Participate

The Notice fails to meet the basic requirement for notice and comment rulemaking that an agency identify the reasons for its proposed regulatory changes.
Nowhere does the Notice include a clearly identifiable section or subheading describing
the “purpose” or “reasons” for the proposed changes. Two sections of the proposed
rule indicate that DHS and DOJ have made the indicated changes “for the reasons set
forth in the preamble,” 85 FR 36291, 36298; but the word “preamble” does not
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otherwise appear anywhere in the text of the Notice.1 Nor does any subsection of the
Notice or any of the discussion of changes to specific provisions of the Code of Federal
Regulations explain the agencies’ reasoning for implementing the proposed changes.
Because the agencies fail entirely to identify the reasons for the proposed
regulatory changes, they have denied the public any meaningful opportunity to engage
in a public comment. See, e.g., Connecticut Light & Power Co. v. Nuclear Regulatory

The “Discussion” section of the Notice also utterly fails to make clear its purpose. (85 FR 36265).
This two paragraph section states that “[a]s an expression of a nation’s foreign policy, the laws and
policies surrounding asylum are an assertion of a government’s right and duty to protect its own
resources and citizens, while aiding those in true need of protection from harm. See, e.g., Kleindienst v.
Mandel, 408 U.S. 753, 765 (1972).” Id. Notably, Mandel is not an asylum case and does not concern
immigrants fleeing persecution. Mandel also predates the Refugee Act of 1980 by 8 years. See Pub. L.
96–212, 94 Stat. 102 (1980).

1

In any event, the general proposition that asylum laws are “an assertion of a government’s right
and duty to protect its own resources and citizens, while aiding those in true need of protection from
harm,” does nothing to clarify the reasons for the specific changes the Notice makes to the regulations
governing the CFI process and asylum, CAT, a withholding claims. At minimum the government is
required to state how and why the specific changes it proposes further the United States asylum policy
goals, and to provide sufficient evidence for the public to meaningfully assess whether the proposed
changes were likely to achieve those goals. The present Notice utterly fails to do so.
Notably, the agencies stated account of asylum policy — for which it sites only an inapposite,
anachronistic case — is also at odds with the purpose identified in the statutory text of the Refugee Act:
The Congress declares that it is the historic policy of the United States to respond to the
urgent needs of persons subject to persecution in their homelands, including, where
appropriate, humanitarian assistance for their care and maintenance in asylum areas,
efforts to promote opportunities for resettlement or voluntary repatriation, aid for
necessary transportation and processing, admission to this country of refugees of special
humanitarian concern to the United States, and transitional assistance to refugees in the
United States. The Congress further declares that it is the policy of the United States to
encourage all nations to provide assistance and resettlement opportunities to refugees
to the fullest extent possible.
Pub. L. 96–212 (S 643), 94 Stat. 102. The Refugee Act nowhere identifies the purpose of asylum law and
policy as “protect[ion of the United States’] own resources and citizens.” (85 FR 36265). To the contrary,
the Act specifically notes that it is the “policy of the United States to encourage all nations to provide
assistance and resettlement opportunities to refugees to the fullest extent possible.” Pub. L. 96–212 (S
643), 94 Stat 102 (emphasis added). In so far as the NOTICE is motivated by a desire to limit asylum and
humanitarian assistance opportunities below “the fullest extent possible,” it violates the statutory
purpose of the Refugee Act.
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Comm'n, 673 F.2d 525, 530 (D.C. Cir. 1982), (“If the notice of proposed rule-making fails
to provide an accurate picture of the reasoning that has led the agency to the proposed
rule, interested parties will not be able to comment meaningfully upon the agency’s
proposals” and “[a]s a result, the agency may operate with a one-sided or mistaken
picture of the issues at stake in a rule-making.”). The agencies must provide sufficient
detail on the reasons for the proposed rule in both law and evidence for the public to
meaningfully evaluate their proposal. See California v. Dep’t of the Interior, 381 F. Supp.
3d 1153 (N.D. Cal. 2019). Because commentators do not know, for instance, whether the
proposed legal changes to the standards for asylum, CFIs, CAT and withholding are
meant to achieve any particular outcome, commentators cannot provide countervailing
evidence that indicates the agencies’ changes will not achieve their goals.
Failing to sufficiently identify the reasons for the proposed changes also prevents
commentators from adequately assessing whether the agencies’ reasons may run afoul
of the Constitution or other statutes. For instance, commentators cannot fully assess
whether the proposed changes are motivated by impermissible racial animus, as has
been the case with other of the Administration’s immigration policy changes. See e.g.,
Ramos v. Nielsen, 336 F. Supp. 3d 1075, 1098 (N.D. Cal. 2018) (finding that plaintiffs
provided sufficient evidence to raise a serious question that unconstitutional animus
towards non-white, non-European immigrants motivated the Trump Administration’s
Acting DHS Secretary’s decision to terminate Temporary Protected Status for certain
groups, “even if the DHS Secretary or Acting Secretary did not ‘personally harbor animus
..., their actions may violate the equal protection guarantee if President Trump's alleged
animus influenced or manipulated their decision-making process.’ “) (citations omitted).
The third-country transit bar,2 Migrant Protection Protocols (MPP)3 and expedited
processing for “family unit” asylum cases4 are evidence that this administration is

See Human Rights First, Trump Administration Third-Country Bar is An Asylum Ban that Will Return
Refugees to Danger, (Sept. 2019), https://www.humanrightsfirst.org/sites/default/files/Third-CountryTransit-Ban.pdf.
3
See Human Rights Watch Report, “We Can’t Help You Here”: U.S. Returns Asylum Seekers to Mexico 1
(2019), https://www.hrw.org/sites/default/files/report_pdf/us_mexico0719_web2.pdf (“The Trump
administration has pursued a series of policy initiatives aimed at making it harder for people fleeing their
homes to seek asylum in the United States, separating families, limiting the number of people processed
daily at ports of entry, prolonging detention, and narrowing the grounds of eligibility for asylum. In
January 2019, the administration expanded its crackdown on asylum with a wholly new practice:
returning primarily Central American asylum seekers to several border towns in Mexico where they are
expected to wait until their US asylum court proceedings conclude, which could take months and even
years.”).
4
See Jeffrey S. Chase, EOIR Creates More Obstacles for Families, (Dec. 13, 2018),
https://www.jeffreyschase.com/blog/2018/12/13/eoirs-creates-more-obstacles-for-families (A former
immigration judge stating that the FAMU docket is an effort at “gaming of the system to deny more
asylum claims for [the administration’s ] own political motives”).
2
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attempting to make it harder for individuals who seek safe haven at the Mexico-U.S.
border to win asylum and get on a path to citizenship.5 These proposed changes build
on those efforts, making it nearly impossible for many asylum seekers to win relief,
especially those who cross the Mexico-U.S. border.
Multiple statements by administration officials,6 including the President, have
suggested a particular animus motivating immigration policies, directed at specific
immigration populations on the basis of their racial and ethnic identities, and countries
of origin.7 Recent research by legal scholars has also tied the immigration policies of this
administration to nativist ideologies seeking to secure the ethnic composition of the
United States as a “white majority” country.8
Given the sweeping nature of these proposed rule, the intention to prevent as
many people as possible from winning asylum is clear. The present rule is likely part of
an insidious agenda of discrimination meant to undermine valid legal claims to asylum
as part of the administration’s ethno-nationalist political project.9 Such a project would
necessarily run afoul of the constitutional guarantees of equal protection and Due

See Nicole Narea, The Demise of America’s Asylum System Under Trump, Explained, VOX (Nov. 5,
2019), https://www.vox.com/2019/11/5/20947938/asylum-system-trump-demise-mexico-el-salvadorhonduras-guatemala-immigration-court-border-ice-cbp.
6
Senior White House official and immigration policy architect Stephen Miller in particular has been
accused of holding and promoting white supremacist views. See, e.g., Joel Rose, Leaked Emails Fuel
Calls for Stephen Miller to Leave White House, NPR (Nov. 26, 2019)
https://www.npr.org/2019/11/26/783047584/leaked-emails-fuel-calls-for-stephen-miller-to-leave-whitehouse (detailing revelations from Miller’s emails while working as reporter at Breitbart News in which he
promoted a number sources associated with white nationalist and racism); Dennis Carter, It’s Time to be
Honest about Stephen Miller, Whose Radical Vision for U.S. Immigration is Spreading, REWIRE NEWS (May
14, 2018), https://rewire.news/article/2018/03/14/time-honest-stephen-miller-whose-radical-vision-u-simmigration-spreading/.
7
See Jayashri Srikantiah & Shirin Sinnar, White Nationalism as Immigration Policy, 71 STANFORD L. REV.
197, 198-204 (2019), https://review.law.stanford.edu/wp-content/uploads/sites/3/2019/02/71-Stan.-L.Rev.-Srikantiah-Sinnar.pdf (cataloging the President and other administration officials’ statements and
explaining how they were justified as part of a white nationalist project); see also Max Greenwood,
Trump on Removing Confederate Statues: “They’re Trying to Take Away Our Culture,” THE HILL (Aug.
22, 2017), https://thehill.com/homenews/administration/347589-trump-on-removing-confederatestatues-theyre-trying-to-take-away-our.
8
See, e.g., Reva Siegel and Duncan Hosie, Trump’s Anti-Abortion and Anti-Immigration Policies May
Share a Common Goal, TIME (Dec. 13, 2019), https://time.com/5748503/trump-abortion-immigrationreplacement-theory/ (detailing how Trump Administration officials lauded Hungary’s efforts to ensure
more white women are procreating in order to ensure the country remains a majority white country); see
also Jonathan S. Blake, How Ethno-Nationalism Explains Trump’s Early Presidency, VICE (Feb. 26, 2017),
https://www.vice.com/en_us/article/53qnxx/how-etho-nationalism-explains-trumps-early-presidency;
Jayashri Srikantiah & Shirin Sinnar, supra, note Error! Bookmark not defined..
9
See, e.g., Jayashri Srikantiah & Shirin Sinnar, supra, note Error! Bookmark not defined. at 200–203.
5
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Process.10 However, in the absence of stated reasons for this rule, commentators cannot
fully raise these concerns, which likely obscures the animus that connects these proposed
changes with this administration’s other immigration policies.
Nor can commentators assess whether the Notice may be motivated by statutorily
impermissible justification of trying to deter legitimate immigration claims. See Aracely,
R. v. Nielsen, 319 F.Supp.3d 110 (D.D.C. 2018) (agency cannot consider deterrence in
evaluating parole requests); R.I.L-R v. Johnson, 80 F.Supp.3d 164 (D.D.C. 2015) (agency
cannot deny bond in order to deter others).
The agencies have denied the public the opportunity to meaningfully comment
on the proposed rule, by failing to clearly identify its purpose. Commentators cannot
adequately assess whether the reasons for the proposed changes satisfy the Constitution
and other statutory requirements, nor can they evaluate evidence to determine whether
the rule is rationally related to any purpose. The agencies therefore must retract the rule
from the Federal Registry — if they wish to proceed, they must reissue the rules with a
clearly identified purpose and rationale.

II.

Analysis of the Proposed Rule’s Divergence from Constitutional, Statutory and
Treaty Obligations

In the following section, ASAP analyzes each sections of the Notice in detail,
noting in particular where the proposed changes would violate the INA, Due Process
guarantees required under the Fifth Amendment, and the United States’ international
treaty obligations. The Notice suffers from myriad deficiencies, and in many instances,
its proposed changes so deviate from statutory and constitutional requirements as to be
ultra vires. ASAP urges the agencies to remove all of the offending and unlawful
provisions of the Notice. Notably, because the legal and constitutional deficiencies of
the rule are so sweeping and comprehensive, ASAP does not believe any of its specific
provisions can be salvaged in their current form.
Section A: Expedited Removal and Screenings in the Credible Fear Process

Credible fear (CF) and reasonable fear (RF) screenings are exactly that – merely
screenings. Screenings are conducted by asylum officers from the United States
Citizenship and Immigration Services (USCIS). Given the complexity of the law, these
officers are not equipped to, and cannot, handle full adjudication of claims for asylum,

See, e.g., Susannah W. Pollvogt, Unconstitutional Animus, 81 FORDHAM L. REV. 887, 900-24 (2012)
(describing unconstitutional animus in Supreme Court equal protection cases).
10
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withholding of removal under INA 241(b)(3) (WH or “withholding”), or protection under
the Convention Against Torture (CAT). Furthermore, adjudication of asylum, WH and
CAT claims require a fact intensive inquiry to determine a person’s eligibility for these
forms of protection.
The fundamental problem with requiring consideration of specific precedents and
regulations, mandatory bars, etc. at the CF and RF stage (as the proposed regulations in
Part A require) is that it is difficult, if not impossible, to do this correctly in accordance
with the INA, Due Process required under the Fifth Amendment of the United States
Constitution, and international treaty obligations at screenings, rather than full interviews
or court hearings.
In so far as the proposed regulations in Part A attempt to squeeze too much into
CF and RF screenings, DHS and DOJ risk violating the INA, Due Process, and
international treaty obligations, which will result in more impact and individual litigation,
with some courts refusing to give DHS and DOJ deference under Chevron U.S.A., Inc. v.
Natural Resources Defense Council, 467 U.S. 837 (1984), and its progeny, depending on
the issues. As we have already seen with litigation on the 2018 and 2019 Interim Final
Rules, the impact and individual litigation to challenge these proposed regulations cause
chaos that benefits no one, as different courts issue conflicting orders and injunctions,
with no certainty for the asylum seekers, DHS, and DOJ. This likely outcome will cause
the already overburdened immigration system to grind to a halt.
DHS and DOJ must address practical concerns related to the ability of asylum
officers to adjudicate complex cases during what have been preliminary screenings, and
the likelihood that this new process could violate statutory and constitutional rights of
asylum seekers. Furthermore, the government must address the cost of likely litigation
to challenge these proposed regulations as unlawful.
No retroactivity of asylum- and withholding-only proceedings

DHS and DOJ must amend the proposed regulation to clarify that it will not be
applied retroactively to place people with positive CF into asylum-only or withholdingonly proceedings rather than full removal proceedings under INA § 240. Since 1997,
DHS has already placed millions of people whom it or DOJ have found to have positive
CF into full removal proceedings. Several hundred thousand of these individuals are still
in proceedings, given the backlog of cases pending in DOJ.
Due to no fault of their own, many asylum seekers have been waiting for years to
have DOJ adjudicate their cases. Some subset of these individuals have since developed
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significant ties to the United States, such as U.S. citizen or lawful permanent resident
(LPR) families or U.S. employers who may be able to file immigrant petitions for them. If
they are moved from full removal proceedings to asylum- or WH-only proceedings, they
may be unable to become LPRs through their family or employment ties without having
to return to countries where they may be in danger, as evidenced by their positive CF
findings.
As the Supreme Court observed in the seminal case of Bowen v. Georgetown
University Hospital:
[A] statutory grant of legislative rulemaking authority will not, as a general
matter, be understood to encompass the power to promulgate retroactive
rules unless that power is conveyed by Congress in express terms. See
Brimstone R. Co. v. United States, 276 U.S. 104, 122, 48 S.Ct. 282, 287, 72
L.Ed. 487 (1928) (“The power to require readjustments for the past is
drastic. It ... ought not to be extended so as to permit unreasonably harsh
action without very plain words”). Even where some substantial justification
for retroactive rulemaking is presented, courts should be reluctant to find
such authority absent an express statutory grant.
488 U.S. 204, 208-09 (1988). Given that the proposed regulations in Part A will upend
the credible fear process that has been in effect for over two decades, DHS and DOJ
must clarify that these changes will not apply retroactively to individuals who have
already been found to have credible fear and been placed in full removal proceedings.
Role of precedents in the credible fear process

Proposed 8 C.F.R. section 1003.42(f) would require immigration judges to “apply
relevant precedent issued by the Board of Immigration Appeals, the Attorney General,
the federal circuit courts of appeals having jurisdiction over the immigration court where
the Request for Review is filed, and the Supreme Court.” Such a mandate will harm CF
applicants in a number of ways.
First, where there are circuit splits on issues involving asylum, WH, or CAT, DHS
will be able to game the system by filing the Requests for Review with immigration courts
in the circuits with law least favorable to the CF applicants, thereby preventing legitimate
asylum seekers from passing CF review. In addition to encouraging DHS to game the
system in this manner, proposed section 1003.42(f) will overload the immigration courts
in the circuit court jurisdictions where DHS will choose to file the Requests for Review,
thereby slowing down not only the CF and RF process, but also further overloading the
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already overburdened immigration courts in those jurisdictions. That will harm all
respondents in those immigration courts – many of whom are ASAP members – who
have already been waiting for years to get their day in court. DHS and EOIR must address
these concerns as they relate to basic ideas of fairness as well as agency operations.
Second, even where the precedent to be applied may be relatively clear, the
application of precedents to a particular case require fact intensive inquiry under the
law.11 One such common situation in asylum and WH is determining whether nexus to
one or more protected ground exists. As the federal courts have repeatedly held, “more
than one central reason may, and often does, motivate a persecutor’s actions,” and “the
assessment of a persecutor’s motivation presents a ‘classical factual question.’”
Cantillano Cruz v. Sessions, 853 F.3d 122, 128 (4th Cir. 2017).
In order to accurately apply such circuit court precedents correctly in determining
nexus, the immigration judge may need to conduct a fact specific review not very
different than a full individual hearing. However, the application of precedents in a CF
or RF screening – rather than a full USCIS asylum interview or a full individual hearing in
immigration court – is a challenge, given the limited amount of time in such screenings,
coupled with the complexity of evolving case law governing asylum, WH, and CAT. The
result may be that some individuals will have their claims unfairly and prematurely
rejected at the CF or RF review stage based on a cursory application of precedents that
stem from full 240 removal proceedings.
Finally, current 8 C.F.R. section 208.30(e)(4) directs asylum officers to “consider
whether the [noncitizen]’s case presents novel or unique issues that merit consideration
in a full hearing before an immigration judge.” The proposed rule eliminates this
provision without any explanation. DHS and DOJ should reinstate this provision to
ensure that viable asylum claims are not excluded, but at the very least, they must
provide an explanation and justification for eliminating this provision.
Confusing and possibly conflicting CF screening and review process

Proposed 8 C.F.R. sections 208.30(e)/1208.30(e) create a complicated roadmap
of the various bars to asylum and withholding that must be considered in the CF process.
The proposed rule appears to make what types of protection the applicants can apply
for in immigration court dependent on what happened in the CF screening process.


See infra comments to Part C, Sections 1 (Particular Social Group), 4 (Nexus), 5 (Internal Relocation), 7
(Firm Resettlement), and 8 (Rogue Officials).

11
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This may violate the applicant’s due process and statutory rights under INA 208
and INA 235(b)(1)(B)(iii)(III), if the asylum officer’s decision to place the applicant in WHonly proceedings (versus asylum- and WH- proceedings) cannot be reversed by an IJ
during the asylum- and/or WH-only proceedings. For example, proposed section
208.30(e)(5)(i)(B) appear to limit anyone whom the asylum officer found to be subject to
an asylum bar in the CF process from applying for asylum in immigration court. If there
is an IJ review of the asylum officer’s CF determination (including whether the asylum
officer correctly placed the applicant in asylum- and WH-proceedings, versus just WHonly proceedings) under the proposed section 1003.42, the IJ will have the last word on
whether the applicant is eligible to apply for asylum in immigration court.
What is disturbingly unclear is what happens under the proposed section
208.30(e)(5)(i)(B) if there was no IJ review of the asylum officer’s determination that the
applicant was subject to a mandatory bar to asylum and should therefore be placed in
WH-only, rather than asylum- and WH- proceedings. If the immigration judge discovers
during the WH-only proceedings that the asylum officer erred during the CF process in
determining that the applicant was subject to a mandatory bar to asylum, that IJ should
be able to expand the WH-only proceedings to asylum- and WH- proceedings, so that
the applicant can apply for asylum, as well as WH and CAT. To do otherwise would
violate INA 235(b)(1)(B)(iii)(III), INA 208, and Due Process by unlawfully limiting the
applicant’s right to apply for asylum based on unreviewable error committed by an
asylum officer during the CF process. DHS and DOJ must explain the reason for choosing
such an inflexible procedure, must consider the negative impacts on asylum seekers,
legal aid providers and local communities as a result.
DHS and DOJ’s discussion on the scope and timing of IJ reviews on these types
of proceedings also appear to contradict itself. DHS and DOJ first state that “[i]n those
proceedings, the [noncitizen] would have the opportunity raise whether he or she was
correctly identified as being subject to the bar(s) to asylum and withholding of removal
and also pursue protection under the CAT regulations.” 85 FR 36272. Yet just a couple
of paragraphs later, DHS and DOJ state that “it is pointless and inefficient to adjudicate
claims for relief in section 240 proceedings when it is determined that an [noncitizen] is
subject to one or more of the mandatory bars to asylum or statutory withholding at the
screening stage,” 85 FR 36272.
Neither the proposed rules nor the discussion address what happens to
individuals whom asylum officers determine should be placed into WH-only, rather than
asylum- and WH- only proceedings, where the asylum officer’s determination was not
reviewed by an IJ during the CF process. If the IJ in WH-only proceeding is bound by
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the asylum officer’s determination at the CF screening stage, that would violate INA
235(b)(1)(B)(iii)(III).
Such hopelessly confusing and muddled interactions among proposed sections
208.30, 1003.42, and 1208.30 on fundamental issues such as the scope and timing of IJ
review of the CF process helps no one – not the asylum seekers, the asylum officers, the
IJs, or even the attorneys for the United States Immigration and Customs Enforcement
(ICE) who represent DHS in immigration courts – and will lead to more litigation even as
people who should have been allowed to apply for asylum are limited to WH and CAT
or worse, removed before they can exercise their legal right to apply for these
protections. As such, DHS and DOJ should not move forward with the proposed process
as outlined, but to the extent the government moves forward, it must provide a
mechanism for reviewing and remedying mistakes made during the CF process
regarding asylum eligibility.
Eliminates the presumption for immigration judge review

As part of the proposed rule change, DHS flips the presumption for IJ review of
negative fear determinations in proposed sections 208.30(g)(1) and 208.31. “If the
[noncitizen] refuses to make an indication, DHS shall consider such a response as a
decision to decline review.” This reverses the presumption in the current regulation that
a refusal to make an indication “shall be considered a request for review.” 8 C.F.R.
section 208.30(g)(1) (2020).
In support of this change, DHS and DOJ claim – without any data or evidence –
that “[g]iven that the [noncitizen] has been informed of his or her right to seek further
review and given an opportunity to exercise that right, referring an [noncitizen] to an
immigration judge based on a refusal to indicate his or her desire places unnecessary
and undue burdens on the immigration courts.” 85 FR 36273. Such cursory and
unsupported assertions are insufficient to justify a decades long presumption that IJ
review does not merit agency deference under Chevron. DHS and DOJ must provide
data or evidence supporting this assertion.
Deprives applicants of the right to be interviewed in the language of their choice

The changes made to the CF process in Part A are all the more problematic based
on a change in the regulations not discussed at all by DHS and DOJ. Proposed 8 C.F.R.
section 208.30(d)(5) changes the standard for what language an asylum seeker will be
interviewed in from “language chosen by the [noncitizen]” to “language the [noncitizen]
speaks and understands.”
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This unexplained change will disproportionately harm asylum seekers from
countries such as Guatemala, from where many individuals speak languages such as
Mam, Quiche, and others in addition to (or instead of) Spanish. If the CF applicant can
no longer choose to be interviewed in a language that they speak and understand best,
and may be forced to proceed in any language that they simply “speak[] and
understand[],”as proposed 8 C.F.R. 208.30(d)(5) states, then errors that will send people
who are legally eligible for protection back to danger will greatly increase, particularly
when the lack of choice in language will be combined with the complex new legal
requirements imposed by these proposed regulations.
DHS and DOJ must provide reasoning and justification for this proposed change,
especially in light of the harm it would likely cause to indigenous language speakers.
Section B: Form I-589, Application for Asylum, Withholding of Removal, Filing
Requirements

The proposed changes to the I-589 form, and the broad authority given to
adjudicators to pretermit and even find applications frivolous before a full hearing on the
merits, constitute a significant and unjustifiable departure from the current asylum
process. In practice, these proposed changes will make the initial asylum application
much more difficult for all asylum seekers and create insurmountable barriers to the
asylum process for many. The proposed changes in Section B conflict with the INA and
Due Process under the Fifth Amendment of the United States, and ASAP therefore urges
DHS and DOJ to withdraw them in their entirety.
If DHS and DOJ decide to keep any portion of Section B – “Form I–589,
Application for Asylum and for Withholding of Removal, Filing Requirements” – the
agencies should amend the regulations to clarify that no part of Section B will not apply
retroactively to individuals who file or will file their I-589 forms before this rule goes into
effect. Applying Section B retroactively would raise additional due process concerns
because it would likely lead to some asylum applications being rejected based on
changed law without notice of the changes and without giving the applicant a
meaningful opportunity to challenge them.
Frivolous Applications

DHS and DOJ do not take sufficient care when outlining changes as they relate
to the finding of a frivolous asylum application. The current penalty for knowingly filing
a frivolous asylum application is permanent ineligibility for any immigration benefits,
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other than withholding of removal under INA § 241(b)(3) and CAT protection. INA §
208(d)(6); 8 CFR 208.20, 1208.20 (2019). Given the severity of this penalty, any finding
of a frivolous asylum application must be made more carefully and with greater
protections than are currently outlined in the Notice.
“Willful blindness” does not equal “knowingly”
Under INA § 208(d)(6), the penalty for filing a frivolous asylum application may be
applied only after the Attorney General determines that the applicant “knowingly” made
a frivolous asylum application. Notwithstanding the clear language of the statute,
however, DHS and DOJ would expand “knowingly” to include “willful blindness” in the
proposed 208.20(a)(2)/1208.20(a)(2).
DHS and DOJ do not define “willful blindness” in the proposed 208.20(a)(2)/
1208.20(a)(2). In their discussion of the proposed regulation, they cite only one case –
Global-Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 769-70 (2011) – a patent
infringement case, in support of expanding the statutory requirement of “knowingly” to
include “willful blindness.” In doing so, DHS and DOJ twist the willful blindness
requirement arising from a patent infringement case in order to apply it to the entirely
different context of whether an asylum applicant filed a frivolous application.
The standard for willful blindness in Global-Tech is that “(1) the defendant must
subjectively believe that there is a high probability that a fact exists, and (2) the
defendant must take deliberate actions to avoid learning that fact.” Global-Tech at 767
(emphasis added). DHS and DOJ misapply this standard to frivolous asylum as
“aware[ness] of a high probability that his or her application was frivolous and
deliberately avoided learning otherwise.” 85 FR 36273 (emphasis added).
As the above comparison clearly show, DHS and DOJ leave out the subjective
belief required in the first element of Global-Tech. Instead, the Departments’ discussion
only requires “awareness of a high probability that his or her application was frivolous.”
Likewise, DHS and DOJ alter “deliberate action” required in the second element of
Global-Tech to “deliberate avoid[ance].”
Given the clear statutory mens rea requirement of “knowingly” in INA § 208(d)(6),
coupled with the harsh penalty of permanent ineligibility for virtually all immigration
relief, DHS and DOJ should not be allowed to expand “knowingly” to include “willful
blindness” based on a cursory citation to a patent infringement case that sheds no light
on how “knowingly” may be expanded to include “willful blindness” in filing a frivolous
asylum application.
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Unwarranted expansion of what constitutes “frivolous”
Proposed 8 CFR 208.20(c)(3), (4)/1208.20(c)(3), (4) expands the what constitutes a
frivolous asylum application to include those “filed without regard to merits of the claim,”
or “clearly foreclosed by applicable law.”
The federal courts have long observed that immigration laws are “second only to
the Internal Revenue Code in complexity.” Castro-O’Ryan v. INS, 847 F.2d 1307, 1312
(9th Cir. 1987) (internal quotation omitted). Yet the proposed expansion would
impermissibly penalize asylum applicants who cannot and would not know the
complexities of immigration law, or risk being permanently barred from virtually all
immigration relief.
Pro se asylum applicants
The injustice of applying such an expanded definition of what constitutes
“frivolous” is self-evident when it comes to unpresented asylum applicants. DHS and
DOJ cannot and do not explain how pro se asylum applicants would know the “merits
of [their] claim” or whether their claim is “clearly foreclosed by applicable law.” Asylum
applicants who cannot afford a lawyer must prepare and file their application on their
own, trying to do the best that they can by relying on families, friends, or even strangers
who appear knowledgeable to them. This means that pro se asylum applicants
sometimes consider claims that they heard were successful and sound similar to their
own experiences, without knowing the legal merits of such claims, or whether they are
clearly foreclosed by applicable law.
It is one thing to deny such asylum applications on substantive legal grounds. But
it is entirely another to permanently bar unrepresented asylum applicants from virtually
all immigration relief by finding their application to be frivolous if they happen to contain
claims that lack merit or are clearly foreclosed by applicable law. This is a harsh and unfair
provision that discriminates against asylum seekers who lack legal counsel, and therefore
DHS and DOJ should withdraw these proposed changes.
Chilling effect on pro se assistance
ASAP currently helps unrepresented asylum seekers in removal proceedings file
I-589s pro se,12 as do other nonprofits around the country. Because work authorization

Pro se assistance is permissible, and ASAP follows the contours of the settlement agreement in NWIRP
v. Sessions, 2:17-cv-00716-RAJ (W.D. Wash. Apr. 17, 2019) to provide pro se assistance.

12
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is tied to the filing of an I-589, many asylum seekers do not have the means to pay for
private attorneys to prepare their I-589s. And nonprofits, like ASAP, do not have the
capacity to provide full representation to all the asylum seekers in removal proceedings
who need an attorney. As a result, the provision of pro se legal services is one of the only
ways that many asylum seekers are able to access the defensive asylum process.
For nonprofits providing pro se assistance, this rule change will make it difficult to
continue to meet this need. Currently, ASAP aims to provide basic information about the
asylum process and then help the asylum seeker fill out the factual basis of their claim in
response to the questions on the I-589 form. ASAP does not help the asylum seeker
articulate specific particular social groups, nor does ASAP help the person include
country conditions or expert evidence. This is because asylum seekers have been able
to supplement their cases with a full body of evidence closer to their individual hearing
date. The proposed I-589 has increased from 12 pages to 16 pages and includes
questions that require legal analysis and an understanding of the complicated law on
particular social groups. It will take substantial effort for ASAP to adapt its pro se program
to help pro se individuals include the new required information, and the changes will
substantially decrease the number of I-589s ASAP could do.
Even if ASAP could adapt our program to help asylum seekers understand the law
enough to fill out the proposed complex I-589, ASAP would still have to help pro se
asylum seekers explain why their claim isn’t foreclosed by existing precedents to avoid a
finding of frivolousness, which could lead them to be barred from immigration benefits.
In that state of the world, ASAP would have to evaluate whether it would be feasible for
us to continue to provide pro se assistance on I-589s at all. These proposed changes
would cause a chilling effect on pro se assistance for I-589s, which would limit access to
the asylum process for individuals in removal proceedings who lack counsel.
DHS and DOJ have also not made clear what purpose these changes serve in the
defensive asylum context. Many unrepresented asylum seekers will still be in removal
proceedings regardless of how difficult DHS and DOJ make it to submit the asylum
application. Asylum seekers will therefore still need substantial assistance with the form,
especially because it is only in English. If pro se assistance is not available, then
unrepresented asylum seekers will have to turn to other sources for information and help.
They will likely request more assistance and explanation from immigration judges and
court staff, or their ICE officers. Or they may try to get assistance from notarios, or
unlicensed individuals posing as attorneys, which will lead to misinformation. Either way,
this will cause a substantial additional burden on DOJ and DHS, which the agencies have
failed to address in the Notice.
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DOJ itself has recognized the importance of the provision of basic legal
information for the efficiency of the immigration court system. On EOIR’s website
offering self-help materials, EOIR has recognized that “respondents who have access to
basic information require less assistance from court staff and are better prepared when
they appear before an immigration judge. In addition, immigration judges can directly
refer unrepresented respondents to the centers and the respondent can then obtain
helpful information.”13 A more complicated form that forecloses pro se assistance will
create inefficiency and confusion in immigration court.
However, DOJ and DHS made no attempt to address the importance of pro se
assistance and the provision of basic legal information in the Notice. DOJ and DHS
should provide an analysis of how the substantial changes to the I-589 form, coupled
with the adjudicators’ broadened authority to find applications frivolous or pretermit
them, will affect the provision of pro se legal services for applicants in removal
proceedings. DOJ and DHS should also evaluate the current benefit of such services,
and the cost to the immigration system if they were no longer available.
Represented asylum applicants
Even for asylum applicants who are represented by counsel, DHS and DOJ fail to
explain how these asylum applicants would know enough about the “merits of [their]
claim” or whether their claim is “clearly foreclosed by applicable law” to control the
actions of their attorneys. Proposed 8 CFR 208.20(c)(3-4)/1208.20(c)(3-4). Rather than
grappling with this difficult issue, DHS and DOJ simply assert in footnote 20 of their
discussion that “[i]f an [noncitizen] acts through an agent, the [noncitizen] will be deemed
responsible for actions of the agent if the agent acts with apparent authority.” 85 FR
36275, n. 20. The footnote then continues that “[i]f the [noncitizen] has signed the asylum
application, he or she shall be presumed to have knowledge of its contents regardless
of his or her failure to read and understand its contents.” 85 FR 36276. For this
proposition DHS and EOIR cites 8 CFR 208.3(c)(2)/1208.3(c)(2).
8 CFR 208.3(c)(2)/1208.3(c)(2) has been traditionally used to bind asylum
applicants to the facts stated in asylum applications, regardless of who prepared the
application. It is one thing to require asylum applicants to read their application and
know what it says factually, although even that may be a challenge for applicants who
have recently arrived in the United States and do not read English or even their own
native language. However, it is entirely another thing to make asylum applicants

U.S. Department of Justice, Executive Office for Immigration Review, Self-Help Materials,
https://www.justice.gov/eoir/self-help-materials (last updated Aug. 1, 2019).
13
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responsible for knowing U.S. immigration law, such as which asylum claims may have
merit, or whether a claim is “clearly foreclosed by applicable law.” Proposed 8 CFR
208.20(c)(4)/1208.20(c)(4)
As with anyone who hires lawyers, asylum applicants rely on their lawyers to know
the law. It is one thing to deny asylum because the applicant, through their attorney,
presented claims that lack merit. But it is entirely another thing to make asylum applicants
permanently ineligible for any relief under our immigration laws because they have the
misfortune of hiring an attorney or a notario who file asylum applications with USCIS so
that they can be placed in removal proceedings, or raises claims that are foreclosed by
applicable law. Moreover, even where the asylum applicants are represented by
competent and knowledgeable counsel, the threat of a frivolous asylum finding may
prevent both the applicants and the attorneys from raising cutting edge arguments that
an adjudicator could potentially find to be without merit or clearly foreclosed by
applicable law, and therefore frivolous.
Pressure for asylum applicants to withdraw I-589s under threat of frivolous finding
Proposed 208.20(f)/1208.20(f) allows asylum applicants to withdraw applications
that may be found frivolous if they 1) withdraw it with prejudice; 2) accepts voluntary
departure of 30 days or less if eligible under INA 240B(a); 3) withdraws any and all other
applications for relief with prejudice; and 4) waives their right to appeal or a motion to
reopen or reconsider. In the discussion, DHS and DOJ claim that these measures would
“ameliorate the consequences of knowingly filing a frivolous asylum application.” 85 FR.
36277.
One, it is unclear whether the broad bars of proposed 208.20(f)/1208.20(f) may
run afoul of the applicants’ due process rights, as well as their statutory rights under INA
208 and 240(b)(4), (c)(7), given the lack of exceptions for ineffective assistance of counsel
or other changes circumstances.
Two, proposed 208.20(f)/1208.20(f) will likely be used by DHS, DOJ and even
unscrupulous applicants’ attorneys to pressure applicants to withdraw their asylum
applications if DHS or DOJ threaten to find that the application is frivolous.
DHS and DOJ must address the potential for a chilling effect these proposed
changes will have on legitimate asylum applications, especially in cases where an asylum
seeker is raising novel legal claims or unique facts. DHS and DOJ should also provide
statistics for the number of unrepresented asylum seekers, and consider the effects of
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these changes on their ability to access the asylum process or defend themselves in
removal proceedings.
Pretermission of Legally Insufficient Applications

Proposed 8 CFR 1208.13(e) would create a brand new regulation that would
require (“shall”) immigration judges to “pretermit and deny” any application for asylum,
withholding of removal under INA § 241(b)(3), and CAT protection upon oral or written
motion by DHS ((e)(1)) or on the judges’ own authority ((e)(2)) if the applicant “has not
established a prima facie claim for relief or protection under applicable law.”
No guidance on what “a prima facie claim for relief or protection under applicable law”
means
Proposed 1208.13(e) gives no guidance to immigration judges or the parties on
what “a prima facie claim for relief or protection under applicable law” means. DOJ also
fails to explain what this means in the discussion, but simply uses terms such as “purely
legal issues,” “legally sufficient,” and “legally deficient asylum applications” (terms
which may conflict with one another) interchangeably with “a prima facie claim for relief
or protection under applicable law.”
DOJ provides only two concrete, but cursory, examples of situations where it
believes that pretermission would be required under the proposed regulation. The first
example is a quote from the Attorney General’s decision in Matter of A-B-, 27 I&N Dec.
316 (AG 2018). “Of course, if an [noncitizen]’s asylum application is fatally flawed in one
respect – for example, for failure to show membership in a proposed social group … an
immigration judge or the Board need not examine the remaining elements of the asylum
claim.” A-B- at 340, FR 36277. (emphasis added).
The second example is a citation to an unpublished decision from the U.S. Court
of Appeals for the Second Circuit where, according to DOJ, the court found that
“pretermission of an asylum application due to a lack of a legal nexus to a protected
ground was not a due process violation”.FR at 36277 (describing the holding of Zhu v.
Gonzales, 218 F. App’x 21, 23 (2d Cir. 2007)) (emphasis added).
But even the examples used by DOJ itself in the discussion are not “purely legal
issues.” DOJ precedents require the applicants to provide significant oral and written
evidence to establish these elements. For example, in the section entitled “Evidentiary
Burdens,” the BIA observed in Matter of M-E-V-G-, a seminal decision on establishing
particular social group, that:
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[T]he applicant has the burden to establish a claim based on membership
in a particular social group and will be required to present evidence that
the proposed group exists in the society in question. The evidence
available in any given case will certainly vary. However, a successful case
will require evidence that members of the proposed particular social group
share a common immutable characteristic, that the group is sufficiently
particular, and that it is set apart from the society in some particular way.
Evidence such as country conditions reports, expert witness testimony, and
press accounts of discriminatory laws and policies, historical animosities,
and the like may establish that a group exists and is perceived as “distinct”
or “other” in a particular society. 26 I&N Dec. 227, 244 (BIA 2014)
(emphasis added).
Yet DOJ (or DHS and DOJ, since it states “the Departments”14) observes in a
footnote that “the Departments do not believe that requiring a sufficient level to
determine whether or not an [noncitizen] has a prima facie case for asylum, statutory
withholding of removal, or protection under CAT regulations would necessarily require
a voluminous application.” 85 FR 36277 n. 26. However, the “evidentiary burden” for
establishing a particular social group described by the BIA in M-E-V-G- directly contradict
“the Departments” assertion that a “voluminous application” will not be required to
survive pretermission under the proposed regulation.
DOJ cannot lawfully pretermit I-589s without giving applicants the opportunity to
present testimony in immigration court.
Furthermore, showing the existence of a particular social group is just one of many
situations in which evidence, often testimony, is required to establish eligibility for
asylum, withholding, and CAT. The other example that DOJ gives in the discussion is
nexus. To establish nexus, asylum applicants must show that religion, nationality, race,
political opinion, or membership in a particular social group is at least one central reason
why the persecutor did harm or will attempt to harm them. INA 208(b)(1)(B)(i). As the U.S.
Court of Appeals for the Fourth Circuit has observed, this “assessment of a persecutor’s
motivation presents a ‘classic factual question.’” Cantillano Cruz, 853 F.3d at 128.


It is worth noting that DOJ is speaking in one voice with DHS, who is one of the two parties in
immigration courts, on the proposed regulation that would require pretermission of the opposing party’s
application. Under these circumstances, it is unclear how DOJ can possibly argue that it can impartially
and fairly adjudicate issues involving this proposed regulation in immigration courts and before the BIA.
14
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Because the evidence required to establish nexus is necessarily specific to the
respondent and what happened between them and the persecutors, testimony from the
respondent and witnesses, if any, is almost always necessary to answer this classic
question of fact. Given the lack of guidance in the proposed 1208.13(e) or DOJ’s
discussion, it is unclear how any asylum application where nexus is an issue can be
pretermitted on that ground without an evidentiary hearing, notwithstanding its cursory
citation to an unpublished Second Circuit case.
If DOJ intends to use the proposed 1208.20 to pretermit and deny I-589
applications without giving applicants the full opportunity to present testimonies from
themselves and witnesses, it will violate the applicants’ due process rights under Fifth
Amendment of the U.S. Constitution, as well as the applicants’ statutory rights under INA
240(b)(4)(B). See e.g. Atemnkeng v. Barr, 948 F.3d 231, 242 (4th Cir. 2020) (IJ violated
asylum seeker’s due process rights by rejecting her claims without first providing her with
an opportunity to testify again on remand); Al Khouri v. Ashcroft, 362 F.3d 461 (8th Cir.
2004) (IJ violated the respondent’s due process rights by limiting his testimony and
circumscribing his ability to elaborate on the details of his claim by instructing him only
to answer the questions asked).
Pretermitting asylum applications before a full individual hearing will also
unlawfully interfere with the applicants’ ability to meet their burden of proof for asylum
under INA § 208(b)(1)(B). INA § 208(b)(1)(B)(i) directs the applicant “to establish that the
applicant is a refugee within the meaning of such section, the applicant must establish
that race, religion, nationality, membership in a particular social group, or political
opinion was or will be at least one central reason for persecuting the applicant.” Under
INA § 208(b)(1)(B)(ii), the respondent must “satisf[y] the trier of fact that the applicant’s
testimony is credible, is persuasive, and refers to specific facts sufficient to demonstrate
that the applicant is a refugee.” The respondent must also “provide evidence that
corroborates otherwise credible testimony … unless the applicant does not have the
evidence and cannot reasonably obtain the evidence.”
To ensure that the respondent has the opportunity to meet this burden of proof,
INA 240(b)(4)(B) gives respondents “a reasonable opportunity to examine the evidence
against the [noncitizen], to present evidence on the [noncitizen]’s own behalf, and to
cross-examine witnesses presented by the Government.”
Given the plain language of the proposed 1208.20, coupled with the truncated
discussion justifying the proposed regulation, it is unclear how asylum applications can
be pretermitted without violating the respondents’ rights in removal proceedings under
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INA § 240(b)(4)(B) and without interfering with their ability to meet their burden of proof
for asylum under INA § 208(b)(1)(B).
DOJ does not understand the difference between questions of law, questions of fact,
and mixed questions of law and fact.
Finally, DOJ either misunderstands or misapplies 8 CFR 1240.11(c) in their
discussion. 1240.11(c)(3) states that I-589s filed in immigration courts “will be decided
by the immigration judge… after an evidentiary hearing to resolve factual issues in
dispute.” While DOJ cites this exact language in 1240.11(c)(3) with the term “factual”
highlighted (85 FR 36277), it goes on to claim without any support that “[n]o existing
regulation requires a hearing when an asylum application is legally deficient.” Id.
As discussed above, most issues in asylum, withholding, and CAT (including the
two examples given by DOJ involving PSGs and nexus), are questions of fact or mixed
questions of law and fact, requiring the submission and examination of written and oral
evidence. Contrary to DOJ’s unsupported assertion, the plain language of 1240.11(c)(3)
requires “an evidentiary hearing” if there are any “factual issues in dispute.” As
previously discussed, PSG and nexus necessarily involve facts specific to the applicants,
the persecutors, and/or their countries and are therefore present “factual issues in
dispute.”
DOJ’s reliance on Abudu to support pretermission is misplaced.
The only other analogy that DOJ relies on for pretermission is motion to reopen,
citing INS v. Abudu, 485 U.S. 94, 104 (1988). In Abudu, the Supreme Court states that:
[W]e granted certiorari … not to decide the substantive issues of what
constitutes a prima facie case for establishing eligibility for asylum on the
basis of a well-founded fear of persecution, or of what standard of review
applies, either initially or on motion to reopen, when the BIA rests its grant
or denial of relief squarely on prima facie case grounds, but rather to
determine the standard a Court of Appeals must apply when reviewing the
BIA's conclusion that an [noncitizen] has not reasonably explained his
failure to assert his asylum claim at the outset. Id. (emphasis added).
Yet DOJ cites Abudu in claiming that “pretermission due to a failure to establish
prima facie legal eligibility for asylum is akin to a decision by an immigration judge or
the BIA denying a motion to reopen to apply for asylum on the same basis,” 85 FR 36277,
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notwithstanding the clear language of the Supreme Court in Abudu describing the scope
of its decision to the contrary.
Proposed 1208.20(e) violates Due Process and INA 240(b)(4)(B).
Finally, proposed 1208.20(e)(1) states that immigration judges “must consider any
response to [DHS written or oral] motion before making a decision,” but provides no
timeframes or procedures for doing so. More disturbingly, proposed 1208.20(e)(2) states
that immigration judges should give “at least 10 days’ notice” before pretermitting an I589 application and “must consider any filings by the parties within the 10-day period”
before issuing a decision.
First, proposed 1208.20(e)(2) does not require immigration judges to state the
reasons why they believe the applications should be pretermitted. But unless the
immigration judges specify the grounds on which the applications may be pretermitted,
the parties will have no idea what issues they should address and/or what evidence they
should present.
Second, assuming that parties will even receive the judge’s notice to pretermit
the application before the 10 day period passes, it is utterly unreasonable to give parties
10 days or less to gather any necessary evidence and prepare a written brief to present
their case on whether an application should be pretermitted. To pretermit applications
under these circumstances would certainly be a violation of the applicants’ due process
rights, as well as their statutory rights to present their case under INA § 240(b)(4)(B). DHS
and DOJ should therefore withdraw the proposed changes regarding pretermission in
their entirety
Section C: Standards for Consideration During Review of an Application for Asylum or
for Statutory Withholding of Removal

The proposed changes in Section C would significantly alter substantive law on
asylum, withholding of removal, and the Convention Against Torture (CAT) to make it
nearly impossible for applicants to be granted protection. DHS and DOJ did not provide
adequate analysis in proposing these sweeping changes, which contradict wellestablished principles and precedents. ASAP urges the agencies to withdraw the
proposed changes in Section C to ensure that asylum, withholding of removal, and CAT
remain available as potential avenues of relief for individuals fleeing harm.
If DHS and DOJ decide to move forward with any portion of Section C, the
agencies should at least amend the regulations to clarify that none of the changes will
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apply retroactively to individuals who file or will file their I-589 forms before this rule goes
into effect. There is a longstanding presumption against retroactivity in American
jurisprudence, which cautions against retroactively applying a new legal standard without
an opportunity to address it. See, e.g., Landgraf v. USI Film Prods., 511 U.S. 244, 265
(1994); Retail, Wholesale & Dep’t Store Union v. N.L.R.B., 466 F.2d 380, 390 (D.C. Cir.
1972). Many individuals have already prepared and submitted their I-589s and
supporting evidence based on the expectations created through long-standing caselaw,
and it would unjust to apply the drastic proposed changes to their cases retroactively.
The Notice Conflicts with BIA and Federal Court Caselaw on Membership in Particular
Social Groups (PSGs)

Three-part test for PSGs
The first part of the proposed 8 CFR 208.1(c)/1208.1(c) codifies the three-part test
for particular social group (PSG) under the 2014 BIA decisions in Matter of M-E-V-G-, 26
I&N Dec. 227 (BIA 2014), and Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014). It also adds
the requirement that the proposed PSG “cannot be defined exclusively of the alleged
persecutory acts or harms and must also have existed independently of the alleged
persecutory acts or harms that form the basis of the claim.”
While DHS and DOJ assert in their discussion that the proposed 208.1(c)/1208.1(c)
“codify the longstanding requirements,” they either ignore or at best pay lip service to
federal court precedents that have explicitly rejected DOJ’s PSG analysis. For example,
DHS and DOJ fail to mention, much less discuss, the U.S. Court of Appeals for the
Seventh Circuit’s continuing rejection of the three-part test. See e.g. Cece v. Holder, 733
F.3d 662 (7th Cir. 2013) (en banc).
List of disfavored claims masquerading as PSGs
DHS and DOJ also fail to acknowledge and meaningfully deal with federal court
precedents that they disagree with in their discussion of the second part of the proposed
8 CFR 208.1(c)/1208.1(c). This part of the proposed regulation is a list of claims that DHS
and DOJ “in general would not favorably adjudicate.” The “non-exhaustive” list is as
follows:
1. Past or present criminal activity or association (including gang
membership);
2. Presence in a country with generalized violence or a high crime rate;
3. Being the subject of a recruitment effort by criminal, terrorist, or
persecutory groups;
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4. Targeting of the applicant for criminal activity for financial gains
based on perceptions of wealth or affluence;
5. Interpersonal disputes of which governmental authorities were
unaware or uninvolved;
6. Private criminal acts of which governmental authorities were
unaware or uninvolved;
7. Past or present terrorist activity or association;
8. Past or present persecutory activity or association; or
9. Status as an [noncitizen] returning from the United States.
85 FR at 36279.
First, the plain language of the proposed 208.1(c)/1208.1(c) makes it clear that the
items on this list are not PSGs, but rather types of claims that DHS and DOJ do not like.
Second, even if some of the claims on this disfavored list can be construed to fit under
existing DOJ or federal court precedents governing PSGs, the broad and imprecise
descriptions of the claims on this list make it difficult to determine whether these
“groups” have in fact been addressed in existing precedents. For example, DHS and
DOJ fail to cite any precedents to justify the inclusion of “past or present terrorist activity
or association,” or “past or present persecutory activity or association.” 85 FR at 36279.
Third, DHS and DOJ fail to mention, much less analyze and meaningfully address, federal
court precedents that have explicitly held that the “groups” on the disfavored list may
in fact constitute PSGs under certain case and/or country-specific circumstances.15
DHS and DOJ’s failure to engage with existing precedents governing PSGs is fatal
to this “general” list of disfavored “groups,” because PSG determination is intended to
be case-specific. As the BIA observed in Acosta over three decades ago, “[t]he particular
kind of group characteristic that will qualify under this construction remains to be
determined on a case-by-case basis.” Matter of Acosta, 19 I&N Dec. 211, 233 (BIA 1985).
Given the case specific nature of PSG determinations, DHS and DOJ cannot simply
create a list of claims that they do not like, then assert that these types of cases are
“generally insufficient to demonstrate a particular social group that is cognizable”
without providing sufficient legal and/or factual justifications that would override the

Following is a necessarily partial and cursory list of such precedents, given the extremely limited
amount of time that DHS and DOJ gave to stakeholders for comments on a rule which will transform
virtually every aspect of the law governing asylum, withholding, and CAT. Former gang members –
Martinez v. Holder, 740 F.3d 902 (4th Cir. 2014); Oliva v. Lynch, 807 F.3d 53 (4th Cir. 2015); Urbina Mejia
V. Holder, 597 F.3d 360 (6th Cir. 2010); Benitez Ramos v. Holder, 589 F.3d 426 (7th Cir. 2009). Witness to
criminal activities – Henriquez Rivas v. Holder, 707 F.3d 1081 (9th Cir. 2013) (en banc); Gashi v. Holder,
702 F.3d 130 (2d Cir. 2012); Garcia v. U.S. Att’y Gen, 665 F.3d 496 (3d. Cir. 2011). Land ownership –
Cordoba v. Holder, 726 F.3d 1106 (9th Cir. 2013); N.L.A. v. Holder, 744 F.3d 425 (7th Cir. 2014).
15
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longstanding case-specific nature of PSG determinations. See Ordonez-Azman v. Barr,
No. 17-982-ag at 14 (2d Cir. July 13, 2020) (stating that the BIA “appear[ed] to have
imposed a general rule, untied to any specific country or society” in analyzing a particular
social group related to former gang members and “[i]f so, failed to adhere to its own
precedents disclaiming per se rules and requiring a fact-based inquiry into the views of
the relevant society...”).
Finally, while DHS and DOJ claim in the discussion that “the regulation does not
foreclose that, in rare circumstances, such facts could be the basis for finding a particular
social group, given the fact and society specific nature of this determination,” this is not
clear in the regulatory language. First, DHS and DOJ fail to explain why PSGs may be
found only in “rare circumstances,” given the existing federal court precedents that have
found PSGs in circumstances that appear on the list of disfavored claims. Second, the
existence of a generally disfavored claims list, coupled with the lack of explicit regulatory
language that PSG determination is case-specific, will confuse and mislead Immigration
Judges and Asylum Officers into categorically denying all claims that they believe are on
the disfavored list, without taking into account “the fact- and society-specific nature” in
each case as they are required to do under longstanding federal court and DOJ case law
governing PSG determination.
The list of generally disfavored claims is particularly dangerous in combination
with some of the other proposed regulations in this Notice. For example, DHS and DOJ
fail to provide any guidance to Asylum Officers and Immigration Judges on whether or
how they should use this list of disfavored claims in relation to the credible fear process,
pretermitting an asylum application before a full individual hearing, or issues of
frivolousness. Using this list of disfavored claims to deny credible or reasonable fear,
pretermit an I-589 application, or find an asylum application to be frivolous would violate
the applicants’ constitutional right to Due Process under the Fifth Amendment and their
statutory right to present evidence in removal proceedings under INA 240(b)(4)(B) for
the following reason set forth by the BIA:
[T]he applicant has the burden to establish a claim based on membership in a
particular social group and will be required to present evidence that the proposed
group exists in the society in question…. Evidence such as country conditions
reports, expert witness testimony, and press accounts of discriminatory laws and
policies, historical animosities, and the like may establish that a group exists and
is perceived as “distinct” or “other” in a particular society.
M-E-V-G-, 26 I&N Dec. at 244.
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However, such a heavy evidentiary burden to establish PSG cannot and should
not be met at the credible or reasonable fear screening. Nor should an asylum
application be pretermitted or found to be frivolous prior to an individual hearing in
immigration court based on the above generalized list of disfavored claims. To do any
of these things before the applicant has had “a reasonable opportunity to examine the
evidence against the [noncitizen], to present evidence on the [noncitizen]’s own behalf,
and to cross-examine witnesses presented by the Government” would deprive the
applicants of their constitutional right to Due Process and their right to meet the burden
of proving that a PSG exists in their particular case under INA § 240(b)(4)(B).
DHS and DOJ must ensure that applicants have the opportunity to fully present
their evidence regarding membership in a particular social group in an individual hearing
before an Immigration Judge. DHS and DOJ should remove this list of disfavored claims.
Procedural requirements specific to PSG claims
The third part of the proposed 208.1(c)/1208.1(c) is what DHS and DOJ describe
as “procedural requirements specific to asylum and withholding claims premised on a
particular social group.” Specifically, that part of the proposed regulation states that:
No [noncitizen] shall be found to be a refugee or have it decided that the
[noncitizen]’s life or freedom would be threatened based on membership in a
particular social group in any case unless that person first articulates on the record,
or provides a basis on the record for determining, the definition and boundaries
of the alleged particular social group. A failure to define, or provide a basis for
defining, a formulation of a particular social group before an immigration judge
shall waive any such claim for all purposes under the Act, including on appeal,
and any waived claim on this basis shall not serve as the basis for any motion to
reopen or reconsider for any reason, including a claim of ineffective assistance of
counsel.
DHS and DOJ claim that this is a codification of the recent BIA precedent in Matter
of W-Y-C- & H-O-B-, 27 I&N Dec. 189 (BIA 2018). However, the language in proposed
208.1(c)/1208.1(c) is far broader in scope than W-Y-C- & H-O-B-, which is limited to
whether new PSGs can be raised on appeal to the BIA.
As with the second part of the proposed 208.1(c)/1208.1(c), denying asylum and
statutory withholding to people who cannot “articulate on the record, or provide a basis
on the record for determining, the definition and boundaries of the alleged particular
social group” unless and until the applicants have had the full opportunity given to them
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under the law to present evidence would violate INA §§ 208, 241(b)(3), 240(b)(4), and
240(c)(6) and (7).
Given the explicit reference to “an immigration judge,” no PSGs may be waived
under proposed 208.1(c)/1208.1(c) during credible or reasonable fear process, or during
affirmative asylum process before USCIS. As with the second part of the proposed
208.1(c)/1208.1(c), the applicants’ rights under INA § 240(b)(4)(B) to present evidence,
coupled with their burden to provide evidence to establish PSGs under M-E-V-G-, should
prevent any immigration judge from waiving any possible PSGs unless and until the
applicants have had a full individual hearing where they can present documents and
testimony. To do otherwise would violate the applicants’ rights under INA § 240(b)(4)(B)
and Due Process to present evidence regarding PSGs.
Likewise, for the reasons discussed below, even after a full individual hearing on
the respondents’ application for asylum and statutory withholding, applicants may not
be barred from proposing new PSGs in motions to reopen or reconsider.
Proposed 208.1(c)/1208.1(c) states that “any waived claim on this basis shall not
serve as the basis for any motion to reopen or reconsider for any reason, including a
claim for ineffective assistance of counsel.” However, applicants in immigration courts
have long had a right to file motions to reopen or reconsider that have since been
codified in statute and regulations. INA § 240(c)(6) governs motions to reconsider. The
only statutory limitation on the content of motions to reconsider is that they “shall specify
the errors or law or fact in the previous order and shall be supported by pertinent
authority.” INA § 240(c)(7) governs motions to reopen. The only statutory limitation on
the content of motions to reopen is that they “shall state the new facts that will be proven
at a hearing to be held if the motion is granted and shall be supported by affidavits or
other evidentiary material.” Id.
For purposes of agency deference under Chevron, the statutory language is clear.
There is nothing in INA § 240(c)(6) and (7) that allows DHS and DOJ to arbitrarily limit
the content of motions to reconsider or reopen by barring the introduction of new PSGs,
as long as the motions meet the other requirements of INA § 240(c)(6) and (7).
This is particularly the case with motions to reopen based on ineffective assistance
of counsel, which are explicitly singled out in the proposed 208.1(c)/1208.1(c).
Immigrants have long had a right to counsel of their choosing at no expense to the
government, again since codified in the statute and regulations. INA § 240(b)(4)(A), 8
CFR Part 292; See also Olvera v. INS, 504 F.2d 1372 (5th Cir. 1974). Immigrants’ right to
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file motions to reopen based on ineffective assistance of counsel have long been
recognized in immigration law. See e.g. Matter of Lozada, 19 I&N Dec. 637 (BIA 1988).
Counsel’s failure to “articulate on the record, or provide[] a basis on the record
for determining, the definition and boundaries of the alleged particular social group”
would constitute ineffective assistance of counsel even under current law given Matter
of W-Y-C- & H-O-B-, and even more so if the proposed 208.1(c)/208.1(c) goes into effect.
Yet notwithstanding the devastating consequences of such ineffective assistance of
counsel to the applicants, DHS and DOJ fail to explain why and how the law would
permit them to categorically bar motions to reopen based on ineffective assistance of
counsel under these circumstances, when such bar would be a clear violation of
applicants’ due process and statutory rights under INA § 240.
The only justification that DHS and DOJ provide in the discussion is “to encourage
the efficient litigation of all claims” and “to avoid gamesmanship and piecemeal
analyses.” Again, such arguments fail to address the legal defects with the blanket bar
on the introduction of new PSGs in motions to reopen or reconsider discussed above.
Even as policy, such limited conclusory claims unsupported by evidence argue against
giving any deference to DHS and DOJ on this issue. The closest thing to law cited by
DHS and DOJ is 8 CFR 1003.23(b)(3), which is limited to discretionary relief and therefore
does not apply to statutory withholding, which would also be affected by the proposed
208.1(c)/1208.1(c).
ASAP represents a mother and children who were denied asylum and withholding
of removal after prior counsel failed to adequately investigate and present their claims,
including by failing to argue for viable particular social groups. Our clients successfully
submitted a Motion to Reopen to the BIA. The BIA found that the prior counsel’s
“deficiencies prevented complete presentation of [their] claims and full representation
of their case” and remanded the case for further proceedings. On remand, the IJ denied
their claims without a hearing and based solely on the written record. In so doing, the IJ
prevented ASAP’s clients from remedying their prior counsel’s deficiencies, and again
deprived them of a full and fair hearing on their claims. In fact, the Fourth Circuit recently
left little doubt that an IJ’s failure to provide an asylum seeker a meaningful opportunity
to present probative evidence of their claims on remand violates basic due process
protections. See Atemnkeng v. Barr, 948 F.3d 231, 242 (4th Cir. 2020) (IJ violated asylum
seeker’s due process rights by rejecting her claims without first providing her an
opportunity to testify again on remand). A new hearing on the merits is essential to
ensure that ASAP’s clients, and similarly situated individuals, have the opportunity to
correct the factual and legal deficiencies caused by prior ineffective counsel and fully
present their claims for relief for the first time. DOJ and DHS should therefore remove
the language barring motions to reopen or reconsider.
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The Notice Introduces an Inappropriately Limited Definition of Political Opinion

Proposed 8 CFR section 208.1(d)/1208.1(d) redefines “political opinion” as “one
expressed by or imputed to an applicant in which the applicant possesses an ideal or
conviction in support of the furtherance of a discrete cause related to a state or unit
thereof.” 85 FR at 36300.
One, the new definition of “political opinion” is unclear. What exactly does “an
ideal or conviction in support of the furtherance of a discrete cause related to a state or
unit thereof” mean? DHS and DOJ provide a long list of what “political opinion” is not
in the second part of the proposed regulation, but the agencies fail to provide any
guidance to the applicants or the adjudicators as to what this confusing new definition
means.
Two, the plain language of this definition of political opinion is too narrow. To
limit the definition of political opinion to “an ideal or conviction in support of the
furtherance of a discrete cause related to political control of a state or a unit thereof, 85
FR at 36300, goes beyond any existing federal court or DOJ precedents governing
political opinion, including Saldarriaga v. Gonzales, 402 F.3d 461, 467 (4th Cir. 2005), the
only case cited by DHS and DOJ in support of the new limited definition of political
opinion. In Saldarriaga, the Fourth Circuit stated that “whatever behavior an applicant
seeks to advance as political, it must be motivated by an ideal or conviction of sorts
before it will constitute grounds for asylum.” Id. at 466 (emphasis added). However, it
did not tie the “ideal or conviction of sorts” in any way to “political control of a state or
a unit thereof,” as the proposed 208.1(d)/1208.1(d) attempts to do.
A political opinion need not involve “political control of a state or a unit thereof.”
To use a very current example in the United States, people across the political spectrum
have been reacting to the killing of George Floyd and other Black individuals by the
police. However, depending on where people are on the political spectrum, they are not
likely to agree on whether or how such killings should be addressed, much less who
should have “political control of a state or a unit thereof.” Some may not even have a
preference for what, if anything, ought to be done, and are simply expressing their
opinions. But all those reacting to these killings by engaging in whatever speech and
activities that they see fit have political opinions and are engaging in political activities,
by any common understanding of the terms “political opinion” and “political activity.”
Moreover, DHS and DOJ’s proposed limitations would define political opinion
much more narrowly than it is understood in the context of core First Amendment
jurisprudence; courts have long-held that a diverse set of activities, including organizing
by minority groups outside of the official channels of state sanctioned political parties,
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constitutes core political speech. See, e.g., Nat'l Ass'n for Advancement of Colored
People v. Button, 371 U.S. 415, 431, 83 S. Ct. 328, 337, 9 L. Ed. 2d 405 (1963) (“Our
form of government is built on the premise that every citizen shall have the right to
engage in political expression and association. This right was enshrined in the First
Amendment of the Bill of Rights. Exercise of these basic freedoms in America has
traditionally been through the media of political associations. Any interference with the
freedom of a party is simultaneously an interference with the freedom of its adherents.
All political ideas cannot and should not be channeled into the programs of our two
major parties. History has amply proved the virtue of political activity by minority,
dissident groups …[citations omitted]. The NAACP is not a conventional political party;
but the litigation it assists, while serving to vindicate the legal rights of members of the
American Negro community, at the same time and perhaps more importantly, makes
possible the distinctive contribution of a minority group to the ideas and beliefs of our
society. For such a group, association for litigation may be the most effective form of
political association.”) (emphasis added). 
DHS and DOJ should provide justification for why their proposed changes to
political opinion in the asylum context differ so greatly from the general understanding
of political opinion, from previous case law on political opinion asylum claims, and from
the concept of political speech under the First Amendment.
Set of Disfavored Claims
As with PSGs, the second part of proposed 208.1(d)/1208.1(d) is another set of
claims that DHS and DOJ “in general will not favorably adjudicate.” Such claims include:
[C]laims of [noncitizen]s who claim a fear of persecution on account of a
political opinion defined solely by generalized disapproval of,
disagreement with, or opposition to criminal, terrorist, gang, guerilla, or
other non-state organizations absent expressive behavior in furtherance of
a cause against such organizations related to efforts by the state to control
such organizations or behavior that is antithetical to or otherwise opposes
the ruling legal entity of the state or a legal sub-unit of the state.
84 FR 36291.
As with the new definition of political opinion, this part of the proposed
208.1(d)/1208.1(d) is confusingly written and therefore difficult to understand. One, the
plain language of the proposed regulation appears to bar “in general” all political
opinion claims based on “generalized disapproval of, disagreement with, or opposition
to … non-state organizations.” (emphasis added). In support of barring political opinion
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claims involving non-state organizations, DHS and DOJ state that “BIA case law makes
clear that a political opinion involves a cause against a state or political entity, rather than
against a culture,” but only cite a single BIA case from 1996 in support of this
proposition. Matter of S-P-, 21 I&N Dec. 486, 494 (BIA 1996). 85 FR at 36279.
However, S-P- does not support DHS and DOJ’s assertion. S-P- did not involve a
political opinion claim based on “generalized disapproval of, disagreement with, or
opposition to … non-state organizations.” Rather, the en banc Board in S-P- granted the
respondent’s application for asylum based on political opinion imputed to him by the Sri
Lankan government. Therefore, the out-of-context quote from S-P- that DHS and DOJ
cite is dictum, at best, and the holding of S-P- itself has nothing to do with DHS and
DOJ’s assertion that “BIA case law makes clear that a political opinion involves a cause
against a state or political entity, rather than against a culture.” DHS and DOJ cite no
other BIA cases to support their statement regarding BIA case law.
The only other support that DHS and DOJ rely on to justify their general bar on
political opinion cases involving non-state actors is a citation to paragraphs 80 to 82 of
the UNHCR Handbook on Procedures and Criteria for Determining Refugee Status and
Guidelines on International Protections. 85 FR at 36279. However, DHS and DOJ fail to
mention the actual UNHCR position on political opinion claims involving nongovernmental actors. If DHS and DOJ had more carefully examined the February 2019
UNHCR Handbook that they cite, they would have found the UNHCR Guidelines on
International Protection, which Volker Türk, the UNHCR Assistant High Commissioner for
Refugees, describes in the foreword as “a series of legal positions on specific questions
of international refugee law” which “complement and update the Handbook and should
be read in combination with it.”16 UNHCR Guidelines on International Protection No. 7
and 12 deal specifically with “violence perpetrated by organized gangs, traffickers, and
other non-State actors, against which the State is unable or unwilling to protect.”17
Other UNHCR Guidelines, such as UNHCR Guideline on International Protection
No. 10, appear to directly contradict the proposed regulation on the issue of political
opinion and non-state organizations. For example, paragraph 51 of the UNHCR
Guidelines on International Protection No. 10 states that “[t]he political opinion ground
is broader than affiliation with a particular political movement or ideology; it concerns
‘any opinion on any matter in which the machinery of the State, government, society, or

Volker Türk, Foreword to UNHCR, Handbook on Procedures and Criteria for Determining Refugee
Status and Guidelines on International Protection 9–10 (Feb. 2019), https://www.unhcr.org/enus/publications/legal/5ddfcdc47/handbook-procedures-criteria-determining-refugee-status-under-1951convention.html.
17
Id. at 10.
16



32

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 734 of 965
policy may be engaged.’”18 In explicit opposition to the proposed 208.1(d)/1208(d),
paragraph 53 UNHCR Guideline on International Protection No. 10 states that
“[o]bjection to recruitment by non-State armed groups may also be an expression of
political opinion.”19
In addition, as a matter of policy and common sense, political opinions and
activities are often linked to “generalized disapproval of, disagreement with, or
opposition to … non-state organizations.” For example, in the United States, people
regularly disapprove of and disagree with non-governmental actors such as athletes who
choose to kneel during the national anthem. People also protest non-governmental
actors, such as Planned Parenthood and doctors who provide abortions. Yet such
opinions and activities are commonly understood to constitute political opinions and
activities. See, e.g., McCullen v. Coakley, 573 U.S. 464, 496 (2014) (finding that a state
statute had violated the First Amendment by failing to adequately tailor its restrictions
on protests outside abortion clinics, therefore depriving the petitioners of a right “to
converse with their fellow citizens about an important subject on the public streets and
sidewalks.”).
DHS and DOJ should consider how the above limitations to political opinion
violate long-standing precedent and international obligations. None of the authorities
cited in the Notice support or justify the changes to the consideration of political opinion
claims. DHS and DOJ should therefore remove the limited definition of political opinion
and the list of disfavored claims.

Requiring “behavior” undermines imputed political opinions
Finally, requiring “expressive behavior in furtherance of a cause against such
organizations related to efforts by the state to control such organizations[,] or behavior
that is antithetical to or otherwise opposes the ruling legal entity of the state or legal
sub-unit of the state” undermines the well-established concept of imputed political
opinion as political opinion by requiring “behavior” as a component of political opinion.
See e.g. Singh v. Holder, 764 F.3d 1153, 1159 (9th Cir. 2014) (“It is settled law that an
applicant may establish a political opinion for purposes of asylum relief by showing an
‘imputed political opinion.”) (internal citation omitted).


UNHCR, Guidelines on International Protection No. 10 11 (Nov. 2014), https://www.unhcr.org/enus/publications/legal/529efd2e9/guidelines-international-protection-10-claims-refugee-status-relatedmilitary.html.
19
Id.
18
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The very nature of imputed political opinion is that the persecutor is imputing or
attributing a political opinion to the person that they have harmed or are attempting to
harm, whether or not that person actually holds that political opinion. For this reason,
“expressive behavior in furtherance of a cause” or “behavior that is antithetical to or
otherwise opposes the ruling legal entity of the state or a legal sub-unit of the state” is
not likely to exist in imputed political opinion cases, since the applicant need not in fact
hold any political opinions, much less act on them. Imputed political opinion depends
on what the persecutor believes, not what the person being persecuted believes.
Therefore, requiring “behavior” would undermine virtually all imputed political opinion
claims.
DHS and DOJ fail to address this important ramification in their discussion of the
proposed 208.1(d)/1208.1(d). In fact, they add a footnote to the discussion to further
limit the types of “expressive behavior” that would support political opinion claims.
Without any citations or analysis, DHS and DOJ claim that “[e]xpressive behavior is not
generally thought to encompass acts of civic personal responsibility such as voting,
reporting a crime, or assisting law enforcement in an investigation.” 85 FR 38680 fn. 30.
In conclusion, the foregoing discussion clearly shows that DHS and DOJ have
failed to conduct the analysis required for deference under Chevron and Brand X. DHS
and DOJ should therefore provide further analysis and consider removing this section.
The Notice Introduces New Standards for Persecution without Adequate Analysis or
Justification

The Notice arbitrarily raises the type and level of harm required to “exigent threat”
One, the proposed 8 C.F.R. 208.1(e)/1208.1(e) raises the type and level of harm
required to establish persecution, to “actions so severe that they constitute an exigent
threat.” “[E]xigent threat” appears to be a new legal term and standard in asylum and
INA § 241(b)(3) withholding, yet DHS and DOJ fail to mention the heightened standard
in their discussion. Furthermore, even the cases cited by DHS and DOJ in their discussion
– much less other longstanding federal court and BIA precedents on type and level of
harm – do not require “exigent threat” to establish persecution. The Merriam-Webster
dictionary defines “exigent” as “requiring immediate aid or action.” This is not the
current standard for the type and level of harm that rises to the level of persecution.20
Yet DHS and DOJ fail to even mention, much less meaningfully address and justify, why
the standard for type and level of harm required to establish persecution should be

20



See Ira J. Kurzban, Kurzban’s Immigration Law Sourcebook, 731-43 (16th ed. 2018-19).
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raised to “exigent threat,” as would be necessary for agency deference to the
heightened standard under Chevron and Brand X.
Conflict with existing law on “pattern and practice”
Two, as with PSGs and political opinion, the second part of the proposed
208.1(e)/1208.1(e) is yet another “nonexhaustive” list of harms that DHS and DOJ will
not find to be persecution. Most problematic of the harms that DHS and DOJ will not
recognize as persecution is the following:
The existence of laws or government policies that are unenforced or infrequently
enforced do not, by themselves, constitute persecution unless there is credible
evidence that those laws or policies have been or would be applied to an
applicant personally.
However, the requirement that an applicant be harmed personally by laws or
policies contradicts longstanding regulation and case law on “pattern and practice.”
Specifically, 8 CFR 208.13(b)(2)(iii)/1208.13(b)(2)(iii) states that:
[T]he asylum officer or the immigration judge shall not require the applicant to
provide evidence that there is a reasonable possibility he or she would be singled
out individually for persecution if:
(A) The applicant establishes that there is a pattern or practice in his or her country
of nationality or, if stateless, in his or her country of last habitual residence of
persecution of a group of persons similarly situated to the applicant on account
of race, religion, nationality, membership in a particular social group, or political
opinion; and
(B) The applicant establishes his or her own inclusion in, and identification with,
such group of persons such that his or her fear of persecution upon return is
reasonable.
First, DHS and DOJ fail to even mention the existence of their own regulation on
pattern and practice. Second, the only attempt that DHS and DOJ make to address the
conflict between the proposed 208.1(e)/1208.1(e) and the well-established law
governing pattern and practice comes in a parenthesis to the sole case that they cite on
this issue, Wakkary v. Holder, 558 F.3d 1049, 1061 (9th Cir. 2009).
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While acknowledging that under Wakkary (not to mention 8 CFR
208.13(b)(2)(iii)/1208.13(b)(2)(iii)), “an applicant is not required to establish that his or her
government would personally persecute the [noncitizen] up on return if he or she can
establish a pattern or practice of persecution against a protected group to which they
belong,” DHS and DOJ summarily dismiss the conflict between existing law on pattern
and practice and the proposed changes in the Notice by noting that the governmental
conduct must be “systematic” and “sufficiently widespread.” 85 FR at 36280. However,
they fail to explain why “the existence of laws or government policies” does not
demonstrate a pattern or practice of persecution in and of themselves, regardless of how
often the laws or policies are enforced, nor what would constitute infrequent
enforcement that would justify nullification of existing regulation and precedents on
pattern and practice. Such paltry discussion provides insufficient grounds for agency
deference under Chevron and Brand X.
The Notice Introduces Unclear and Unjust Standards for Nexus

As with PSGs, political opinion, and persecution, the proposed 8 CFR 208.1(f)(1)(i)(viii)/1208.1(f)(1)(i)-(viii) present a fourth “nonexhaustive” list of claims that DHS and DOJ
“in general, will not favorably adjudicate.” The claims are as follows:
(i) Interpersonal animus or retribution;
(ii) Interpersonal animus in which the alleged persecutor has not targeted, or
manifested an animus against, other members of an alleged particular social
group in addition to the member who has raised the claim at issue;
(iii)Generalized disapproval of, disagreement with, or opposition to criminal,
terrorist, gang, guerilla, or other non-state organizations absent expressive
behavior in furtherance of a discrete cause against such organizations related
to control of a state or expressive behavior that is antithetical to the state or a
legal unit of the state;
(iv)Resistance to recruitment or coercion by guerilla, criminal, gang, terrorist or
other non-state organizations;
(v) The targeting of the applicant for criminal activity for financial gain based on
wealth or affluence or perceptions of wealth or affluence;
(vi)Criminal activity;
(vii)Perceived, past or present, gang affiliation; or
(viii)Gender.
85 FR 36292.
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This list will look familiar by now because it duplicates many of the claims that
have already been barred in the proposed regulation on PSGs21 or the proposed
regulation on political opinion.22
Nexus is a question of fact specific to each case.
One fundamental problem with codifying a list of generally disfavored claims on
nexus is that nexus is “a classic factual question.” Crespin Valladares v. Holder, 632 F.3d
117, 128 (4th Cir. 2011). Determining the existence of nexus – whether the applicant was
harmed or will be harmed on account of one or more of the five protected grounds for
asylum and withholding – requires the adjudicator to consider facts specific to each case,
such as direct or indirect evidence of the persecutor’s motivation(s) for harming or
attempting to harm the applicant. See INS v. Elias Zacarias, 502 U.S. 478, 484 (1992).
As the Fourth Circuit observed in Crespin Valladares, “the IJ’s nexus
determination qualifie[s] as a finding of fact entitled to deference.” Neither the BIA or
the circuit courts may “simply substitute[] its own judgment for that of the IJ.” Id. (citing
Kabba v. Mukasey, 530 F.3d 1239, 1246 (10th Cir. 2008)). Yet that is exactly what the list
in proposed 208.1(f)(1)(i)-(viii)/1208.1(f)(1)(i)-(viii) would do. It would substitute DHS and
DOJ’s general disapproval of certain types of claims over an asylum officer or an
immigration judge’s determination on nexus based on their evaluation of the evidence
specific to the applicant’s case.
DHS and DOJ fail to acknowledge “mixed motive” cases.
Furthermore, as the law governing nexus in asylum and withholding have long
acknowledged, the persecutor may have more than one motive for wanting to harm the
applicant. In asylum, INA 208(b)(1)(B)(i) places the burden of proof on the applicant to
“establish that race, religion, nationality, membership in a particular social group, or

Proposed 8 CFR 208.1(c)/1208.1(c) – “[P]ast or present criminal activity or association (including gang
membership); presence in a country with generalized violence or a high crime rate; being the subject of
a recruitment effort by criminal, terrorist, or persecutory groups; the targeting of the applicant for
criminal activity based on financial gain based on perceptions of wealth and influence; interpersonal
disputes of which governmental authorities were unaware or uninvolved; past or present persecutory
activity or association; or status as an [noncitizen] returning from the United States.”
21

Proposed 8 CFR 208.1(d)/1208.1(d) – “[G]eneralized disapproval of, disagreement with, or opposition
to criminal, terrorist, gang, guerilla, or other non-state organizations absent expressive behavior in
furtherance of a cause against such organizations related to efforts by the state to control such
organizations or behavior that is antithetical to or otherwise opposes the ruling legal entity of the state
or legal unit of the state.”

22
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political opinion was or will be at least one central reason for persecuting the applicant.”
(emphasis added).
In withholding of removal under INA 241(b)(3), there is a circuit split on what an
applicant must show to establish nexus. The Sixth and the Ninth Circuits have explicitly
held that the plain language of INA 241(b)(3) requires applicants applying for withholding
of removal to show only “a reason,” rather than “one central reason” required for asylum
under INA 208(b)(1)(B)(i), to establish a nexus in statutory withholding cases. Guzman
Vasquez v. Barr, 959 F.3d 253 (6th Cir. 2020); Barajas Romero v. Lynch, 846 F.3d 351 (9th
Cir. 2017). Prior to those cases, however, the Third Circuit – in a footnote – cited with
approval Matter of C-T-L-, 25 I&N Dec. 341 (BIA 2010), where the Board held that the
one central reason standard in INA 208(b)(1)(B)(i) also applies to withholding of removal
under INA 241(b)(3). Gonzalez-Posadas v. Attorney Gen. U.S., 781 F.3d 677, 685 n.6 (3d
Cir. 2015).
It is telling that DHS and DOJ fail to mention any of the above issues in their
discussion on nexus, much less discuss them in depth and explain how a list of generally
disfavored claims on nexus may be reconciled with the case- and fact- specific nature of
establishing nexus. The proposed 208.1(f)(1)/1208.1(f)(1) also fails to acknowledge –
much less provide any guidance to adjudicators – on mixed motive cases. Such glaring
gaps in the drafting of the proposed regulation and discussion fail to meet the standard
for agency deference under Chevron and Brand X.
While the discussion acknowledges that “the regulation does not foreclose that,
at least in rare circumstances, such facts could be the basis for finding nexus, given the
fact specific nature of this determination,” such admission of the fact specific nature of
nexus is not explicitly stated in the regulatory language. First, DHS and DOJ do not
explain why this should only happen in “rare circumstances,” especially given how
common mixed motive cases are. Second, the fact that this acknowledgment is only in
the discussion but not in the proposed regulation itself will lead some asylum officers
and immigration judges to categorically deny all claims on the list, without taking into
account “fact specific nature” in each case as the law requires. Such categorical denials
may be ultra vires of INA 208, 240(b)(4)(B), and 241(b)(3) if they were the basis of
pretermitting I-589 applications under proposed 8 CFR 208.13(e)/1208.13(e), since the
applicants would not have had the full opportunity to present direct and indirect
evidence on nexus, as is their right to do under INA 240(b)(4)(B).
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“Evidence based on stereotypes”
Proposed 8 CFR 208.1(g)/1208.1(g) would bar the admission of “evidence
promoting cultural stereotypes about an individual or a country, including stereotypes
based on race, religion, nationality, or gender.” The proposed regulation itself fails to
provide any guidance on what such evidence may be. In their discussion of this proposed
regulation, DHS and DOJ point to a footnote in Matter of A-B-, 27 I&N Dec. 316, 336,
n. 9 (AG 2018), which refer to a single piece of evidence – “an unsourced partial
quotation from a news article eight years earlier” to support a “charge that Guatemala
has a ‘culture of machismo and family violence’”. Based on that single piece of evidence
from a single footnote of a single case, DHS and DOJ propose a regulation which would
take the unprecedented step of categorically barring a type of evidence in support of
asylum and withholding.
The categorical bar on evidence may be ultra vires. INA 208(b)(1)(B)(ii) and
240(c)(4)(A) and (B) places the burden of proof on the applicant for asylum and
withholding of removal to show eligibility for relief by presenting corroborative evidence.
Furthermore, INA 240(b)(4)(B) gives respondents the right to “present evidence on the
[noncitizen]’s own behalf.” The Federal Rules of Evidence do not apply in immigration
courts, so virtually all evidence presented by either DHS or the respondents are
admissible, with immigration judges determining the proper weight to be given to each
evidence. To categorically bar a type of evidence that the parties can submit may well
be ultra vires of these sections of the INA, not to mention a possible violation of due
process under the Fifth Amendment of the U.S. Constitution.
The proposed rule is also unclear on what evidence would be barred. It is not
clear what constitutes “evidence promoting cultural stereotypes about an individual or
a country based on race, religion, nationality, or gender” that would be subject to the
categorical bar under the proposed 208.1(g)/1208.1(g). As discussed above, the only
example that DHS and DOJ gave in their discussion was a single piece of evidence – “an
unsourced partial quotation from a news article eight years earlier” to support a “charge
that Guatemala has a ‘culture of machismo and family violence’”. While the specific
evidence presented in A-R-C-G- may have not been to the Attorney General’s liking,
there have been numerous expert testimonies and in-depth organizational studies going
back several decades on this very issue and routinely accepted by the federal courts as
well as DHS and DOJ. However, neither the proposed regulation or the accompanying
discussion provides any guidance on whether DHS and DOJ will now bar such well
accepted evidence. Such lack of clarity will cause more, rather than less, confusion and
additional litigation.
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The Notice Arbitrarily Introduces New Standards for Internal Relocation

The proposed 8 CFR 208.13(b)(3)/1208.13(b)(3) (asylum) and 8 CFR
208.16(b)(3)/1208.16(b)(3) (withholding) rewrite the existing regulation entitled
“[r]easonableness of internal relocation,” eliminating factors specific to the applicants.
While the current regulation directs adjudicators to consider factors such as “whether
the applicant would face other serious harm in the place of suggested location; any
ongoing civil strife within the country; administrative, economic, or judicial infrastructure;
geographical limitations; and social and cultural constraints such as age, gender, health,
and social and family ties,” the proposed regulation eliminates all those factors. In their
place, they put the following:
[T]he totality of the relevant circumstances regarding an applicant’s prospects
for relocation, including the size of the country of nationality or last habitual
residence, the geographic locus of the alleged persecution, the size, numerosity,
and reach of the alleged persecutor, and the applicant’s demonstrated ability
relocate to the United States in order to apply for asylum.
As a comparison of the current and proposed regulations clearly show, the
proposed regulation eliminates any factors that would assist the adjudicators to
determine whether and how a specific applicant may fare in their country of nationality
and instead forces the adjudicators to only consider whether the applicant can be sent
back regardless of their personal circumstances.
The only explanation that DHS and DOJ provide for such a wholesale change of
factors for consideration in internal relocation is that the current regulations
“inadequately assess the relevant considerations in determining whether internal
relocation is possible, and if possible, whether it is reasonable to expect the asylum
applicant to relocate.” 85 FR 36282. However, this does not justify the elimination of all
factors that may affect a specific applicant’s ability to internally relocate, such as the
person’s age, gender, health, and social and family ties. For example, a healthy, welleducated adult who has financial resources, family and friends in another part of the
country will likely have an easier time relocating internally than a sick child without a
parent or guardian or financial resources, who do not know anyone in a different part of
the country. Yet the proposed regulation deletes common sense factors such as the
applicant’s age, gender, health, and social and family ties for consideration by the
adjudicators.
The Notice also demonstrates hostility to non-governmental persecutor cases.
Under the current regulations, DHS has the burden of showing the reasonableness of
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internal relocation once the applicant has demonstrated past persecution, regardless of
whether the persecutor is the government or a non-governmental actor. In contrast, the
proposed 8 CFR 208.13(b)(3)(iii)/1208.13(b)(3)(iii) and 208.16(b)(3)(iii)/1208.16(b)(3)(iii)
shifts the burden of proof for internal relocation to the applicants even after they have
established past persecution, if the persecutor is a non-governmental actor. In addition,
they will have to meet this burden using the new factors in the proposed 8 CFR sections
208.13(b)(3)/1208.13(b)(3) and 208.16(b)(3)/1208.16(b)(3).
Finally,
proposed
sections
208.13(b)(3)(iv)/1208.13(b)(3)(iv)
and
208.16(b)(3)(iv)/1208.16(b)(3)(iv) categorically prohibit adjudicators from considering
“gang members, rogue officials, family members who are not themselves government
officials, or neighbors who are not themselves government officials” as government or
governmentally sponsored persecutors. However, other than stating that this prohibition
is “[f]or ease of administering these provisions,” the discussion fails to explain why or
how such a blanket prohibition is justified. Such a categorial bar will prohibit adjudicators
from considering the quasi-governmental features of certain entities, such as MS-13 or
Barrio 18 in El Salvador, Guatemala, and Honduras, or case-specific evidence presented
by applicants on whether and when “rogue officials” may in fact have been acting in
their governmental capacity.
DOJ is or should be aware of the deep connections between nongovernmental
actors and the government in some countries. For example, DOJ was involved in the
case against former Honduran congressman, and brother of the current President of
Honduras, Tony Hernández. The DOJ press release stated that Hernández “coordinated
and, at times, participated in providing heavily armed security for cocaine shipments
transported within Honduras, including by members of the Honduran National Police
and drug traffickers armed with machineguns and other weapons. Hernández also used
members of the Honduran National Police to coordinate the drug-related murder of
Franklin Arita in 2011, and he used drug-trafficking associates to murder a drug worker
known as “Chino” in 2013.”23 When the government and criminal organizations are so
entangled, including at the highest levels, it becomes difficult to distinguish between
“gang members,” “rogue officials,” and the government itself. DHS and DOJ should
therefore withdraw these proposed changes, or at least provide a reasoned explanation
for making this distinction in the context of internal relocation.


Department of Justice, Former Honduran Congressman Tony Hernández Convicted In Manhattan
Federal Court Of Conspiring To Import Cocaine Into The United States And Related Firearms And FalseStatements Offenses (October 18, 2019), available at https://www.justice.gov/usao-sdny/pr/formerhonduran-congressman-tony-hern-ndez-convicted-manhattan-federal-court-conspiring
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Many of ASAP’s clients have suffered past persecution by nongovernmental
actors, including those who had connections to the government and the police force.
One of ASAP’s clients was gang raped by members of Barrio 18 based on her
relationship to a former police officer who had resisted the gang’s influence over the
police force. In another case, a client’s father was murdered, and she received hundreds
of death threats after she and her father ran for mayor in two nearby towns. In another
case, ASAP’s client was kidnapped at the age of 15 and forced to marry a gang member.
He violently beat her and raped her for years, including while she was pregnant. She
reported her captor to the police many times, but the police never took any action. DOJ
and DHS have not provided sufficient justification for shifting the burden of proof to
these clients, or to the many asylum seekers who are similarly situated.
The Notice Introduces Unprecedented Discretionary Factors that Would Nullify INA 208

In the proposed 8 CFR 208.13(d)/1208.13(d), DHS and DOJ create a brand new
and unprecedented regulation in asylum and immigration law that attempts to eliminate
asylum officers’ and immigration judges’ unique ability to exercise discretion, taking into
account the facts of each particular case.
The first part of the proposed regulation, sections 208.13(d)(1)/1208.13(d)(1), lists
“significant adverse discretionary factors” against discretionary grant of asylum, as
follows:
(i) Unlawful entry or attempted unlawful entry into the U.S.
(ii) Failure to apply for protection in at least one country during transit to U.S.
(iii)Use of fraudulent documents to enter U.S.
Id.
Under the plain language and structure of the proposed 208.13(d)/1208.13(d),
these “significant adverse discretionary factors” appear to be categorical bars to asylum
with no exceptions. Id.
Next, proposed 208.13(d)(2)(i)/1208.13(d)(2)(i) lists nine other “adverse
discretionary factors,” the mere presence of which will bar asylum officers and
immigration judges from exercising their discretion in favor of an asylum applicant:
(A)Spent more than 14 days in any one country immediately prior to their arrival
in the United States unless s/he applied for protection in that country;
(B)Transited through more than one country on the way to United States unless
s/he applied for protection in that country;
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(C)Would be subject to mandatory denial of asylum under 8 CFR.
208.13(c)/1208.13(c) but for changes to criminal conviction or sentence;
(D)Cumulatively accrued more than one year of unlawful presence of more than
one year cumulatively prior to filing the I-589;
(E) Failure to file taxes or fulfill tax obligations; also, failure to report taxable
income;
(F) Two or more prior asylum applications denied for any reason (no discussion of
this subsection in the discussion);
(G)Withdrew or abandoned an I-589;
(H)Failure to attend asylum interview at USCIS; or
(I) Failure to file a motion to reopen a final removal order based on changed
country conditions within one year.
Id.
Unlike the “significant adverse discretionary factors” in proposed 208.13(d)(1),
there appears to be two very limited exceptions to favorable exercise of discretion for
these nine “adverse discretionary factors” in the proposed 208.13(d)(2)(ii)/
1208.13(d)(2)(ii) in 1) in extraordinary circumstances, such as those involving national
security or foreign policy, or 2) where the applicant demonstrates by clear and convincing
evidence that denial of asylum will result in exceptional and extremely unusual hardship
to the applicant.
DHS and DOJ overturns Matter of Pula without saying so
Traditionally, the exercise of discretion in immigration and asylum law is a
balancing test of positive and negative factors specific to each case. See Matter of Marin,
16 I&N Dec. 581 (BIA 1978); Matter of Pula, 19 I&N Dec. 467 (BIA 1987). In contrast, the
proposed 208.13(d)/1208.13(d), even though entitled “[d]iscretion,” is solely comprised
of mandatory and virtually mandatory negative factors and gives adjudicators no
guidance on any positive factors that should be considered in a balancing test on the
exercise of discretion.
DHS and DOJ repeatedly cite to Matter of Pula in support of the proposed
208.13(d)/1208.13(d), but the proposed regulation would in fact nullify Pula. Pula is the
seminal BIA precedent which created the carefully balanced and reasoned framework on
the exercise of discretion in asylum cases. Asylum officers and immigration judges have
followed this longstanding precedent for the last four decades without any issues. The
contrast between Pula and the proposed 208.13(d)/1208.13(d) could not be starker.
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When there are concerns about the manner in which an asylum applicant came to
the United States, Pula requires asylum officers and immigration judges to consider “the
totality of circumstances and actions of an [noncitizen] in his flight” in determining how
much weight to give to any circumvention of orderly refugee procedures, versus the
reasons for such circumventions. 19 I&N Dec. at 473. The BIA then provides the
adjudicators with a comprehensive list of both negative and positive factors to balance.
Pula is worth quoting at length, because it shows how a balancing test on the exercise
of discretion in asylum cases really work:
[W]hether the [noncitizen] passed through any other countries or arrived in
the United States directly from his country, whether orderly refugee
procedures were in fact available to help him in any country he passed
through, and whether he made any attempts to seek asylum before coming
to the United States. In addition, the length of time the [noncitizen]
remained in a third country, and his living conditions, safety, and potential
for long-term residency are also relevant. For example, an [noncitizen] who
is forced to remain in hiding to elude persecutors, or who faces imminent
deportation back to the country where he fears persecution, may not have
found a safe haven even though he has escaped to another country.
Further, whether the [noncitizen] has relatives legally in the United States
or other personal ties to this country which motivated him to seek asylum
here rather than elsewhere is a factor to consider. In this regard, the extent
of the [noncitizen]’s ties to any other countries where he does not fear
persecution should also be examined. Moreover, if the [noncitizen]
engaged in fraud to circumvent orderly refugee procedures, the
seriousness of the fraud should be considered. The use of fraudulent
documents to escape the country of persecution itself is not a significant
adverse factor, while at the other extreme, entry under the assumed
identity of a United States citizen with a United States passport, which was
fraudulently obtained by the [noncitizen] from the United States
government, is very serious fraud.
In addition to the circumstances and actions of the [noncitizen] in his flight
from the country where he fears persecution, general humanitarian
considerations, such as an [noncitizen]’s tender age or poor health, may
also be relevant in a discretionary determination. A situation of particular
concern involves an [noncitizen] who has established his statutory eligibility
for asylum but cannot meet the higher burden required for withholding of
deportation. Deportation to a country where the [noncitizen] may be
persecuted thus becomes a strong possibility. In such a case, the
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discretionary factors should be carefully evaluated in light of the unusually
harsh consequences which may befall an [noncitizen] who has established
a well-founded fear of persecution; the danger of persecution should
outweigh all but the most egregious of adverse factors.
Id. at 473-74.
As this lengthy excerpt shows, Pula requires asylum officers and immigration
judges to consider the asylum applicant as a whole, including all applicable negative and
positive factors specific to that individual. In addition, Pula asks the adjudicators to also
consider the unique nature of asylum, where the applicant may be harmed or killed if
returned the country that they fled. That is different than other forms of discretionary
relief in immigration law, such as cancellation of removal. Given that adjudicators do not
need to exercise their discretion unless and until the applicants have first shown that they
are legally eligible for asylum, the exercising discretion in asylum is different than
exercising discretion in other forms of discretionary relief in immigration law, because
the adjudicator will be sending individuals back to countries where they may be
persecuted on purely discretionary grounds.
For this reason, Pula held that while “the circumvention of orderly refugee
procedures … can be a serious adverse factor, … it should not be considered in such a
way that the practical effect is to deny relief in virtually all cases. This factor is only one
of a number of factors which should be balanced in exercising discretion.” Furthermore,
the BIA in Pula withdrew the prior BIA precedent, Matter of Salim, 18 I&N Dec. 311 (BIA
1982), “insofar as it suggests that the circumvention of orderly refugee procedures alone
is sufficient to require the most unusual showing of countervailing equities.” Pula at 473.
“Significant adverse discretionary factors” in proposed 208.13(d)(1)/1208.13(d)(1) are
mandatory, not discretionary.
Now compare the BIA’s thoughtful and comprehensive balancing test in Pula with
the proposed 208.13(d)/1208.13(d). In contrast to Pula, using the applicants’ travel and
manner of entry to U.S. “to deny relief in virtually all cases” is precisely what the
proposed regulation attempts to do.
One, the proposed 208.13(d)(1)(i), (iii)/1208.13(d)(1)(i), (iii) would categorically
deny asylum to any applicant who entered or attempted to enter the United States
unlawfully or used fraudulent documents to enter the United States. Such categorical
bars are even worse than Matter of Selim, the case overturned by the BIA in Pula, since
Selim merely found “the fraudulent avoidance of an orderly refugee process to be an
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extremely adverse factor,” rather than a mandatory bar to asylum, as the proposed
208.13(d)(1)(i) and (iii)/1208.13(d)(1)(iii) do.
In addition, the proposed 208.13(d)(1)(ii)/1208.13(d)(1)(ii) goes even further by
mandatorily denying asylum to virtually everyone who did not apply for protection in
another country before coming to the United States. In contrast, under Pula, whether an
applicant could and/or should have applied for protection in another country would be
one of many factors that adjudicators should consider under the totality of the applicant’s
specific circumstances.
Such broad, mandatory bars to asylum cannot be justified as an exercise of
discretion. Agency discretion has never been used – or abused – in such a fashion in
asylum. Insofar as DHS and DOJ attempt to use their “discretion” to categorially bar
those who are legally eligible for asylum in the proposed 208.13(d)(1)/1208.13(d)(1), it
will be found to be ultra vires of INA 208.
Adverse discretionary factors under 208.13(d)(2)/1208.13(d)(2)
In addition to the “significant adverse discretionary factors” which serve as
mandatory bars to asylum in proposed 208.13(d)(1)/1208.13(d)(1), proposed
208.13(d)(2)(i)(A)-(I)/1208.13(d)(2)(i)(A)-(I) add another nine “adverse discretionary
factors” which would also bar asylum unless the applicant can meet the impossibly high
standard set for exceptions in the proposed 208.13(d)(2)(ii)/1208.13(d)(2)(ii).
One, some of the factors in the proposed 208.13(d)(2)(i)(A)-(I)/1208.13(d)(2)(i)(A)(I) have not previously been considered adverse factors at all. For example, the fact that
an asylum applicant “spent more than 14 days in any one country” on their way to the
United States is currently not an adverse factor at all. Nor is having had “two or more
prior asylum applications denied for any reason” currently considered an adverse factor.
Yet DHS and DOJ fail to explain why they have decided to make these adverse
discretionary factors that would bar asylum in virtually all situations. 85 FR 36284.
Two, in contrast to Pula, the proposed 208.13/1208.13 (d)(2) does not allow the
adjudicators to consider the specific circumstances of how an adverse discretionary
factor came about, or the severity of such an adverse discretionary factor. Under the
plain language of the proposed regulation, the mere presence of an adverse
discretionary factor in the proposed 208.13/1208.13 (d)(2)(i)(A)-(I) would bar the
adjudicator from favorably exercising their discretion in an asylum case unless the
applicant can “by clear and convincing evidence, demonstrate[] that the denial of the
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application for asylum would result in exceptional and extremely unusual hardship to the
[noncitizen].” 85 FR 36294.
As discussed above, this is not the traditional and current balancing test for
exercise of discretion in discretionary immigration relief in general and asylum in
particular. See Matter of Marin, 16 I&N Dec. 581 (BIA 1978); Matter of Pula, 19 I&N Dec.
467 (BIA 1987).
The heightened standard for 212(h) relief should not be used for asylum applicants.
DHS and DOJ cite to 8 CFR 212.7(d)/1212.7(d) as the only other example where
they “have issued regulations on discretionary considerations.”.85 FR 36283. Even more
importantly, they adopt the regulatory language and the heightened standard of
212.7(d)/1212.7(d) in the proposed 208.13(d)(2)(ii)/1208.13(d)(2)(ii) by requiring the
applicant “by clear and convincing evidence, [to] demonstrate[] that the denial of the
application for asylum would result in exceptional and extremely unusual hardship to the
[noncitizen].” In doing so, DHS and DOJ ignore the very different nature of the
populations affected by the current 8 CFR 212.7(d)/ 1212.7(d) versus the proposed 8
C.F.R. 208.13(d)(2)(ii)/1208.13(d)(2)(ii), and fail to provide a reasoned explanation for why
the same standards should apply to such different populations.
Current 8 C.F.R. 212.7(d)/1212.7(d) applies to “immigrant [noncitizen]s who are
inadmissible under section 212(a)(2) of the Act in cases involving violent and dangerous
crimes” but are nonetheless statutorily eligible for a waiver under INA 212(h)(2). In
contrast, the proposed 8 C.F.R. 208.13(d)(2)(ii)/1208.13(d)(2)(ii) applies to all asylum
applicants who have met the statutory and regulatory eligibility for asylum.
First, asylum applicants who are inadmissible under INA 212(a)(2) because they
have been convicted of violent and dangerous crimes are either 1) already statutorily
barred from asylum under INA 208(b)(2)(A)(ii), or 2) barred under the normal balancing
tests for discretionary reliefs in immigration asylum law discussed above.
Second and more importantly, the vast majority of people that would be subject
to the proposed 8 CFR 208.13(d)(2)(ii)/1208.13(d)(2)(ii) – i.e. all asylum applicants who
have met the statutory and regulatory eligibility for asylum – have no criminal records
whatsoever. Furthermore, they may be persecuted if returned to the countries from
which they fled. Yet DHS and DOJ have chosen to apply the same heighted standard of
“exceptional and extremely unusual hardship” to these very different populations
without any explanation, much less a detailed and reasoned one.
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Proposed 208.13(d)/1208.13(d) would nullify INA 208
When giving guidance to agency adjudicators on the discretionary component to
a statutory relief, federal courts issuing precedents or agencies issuing regulations
cannot nullify the statute. For example, the Supreme Court has observed that “if the
Attorney General determined that any entry fraud or misrepresentation, no matter how
minor and no matter what the attendant circumstances, would cause her to withhold
waiver, she would not be exercising the conferred discretion at all, but would be making
a nullity of the statute.” INS v. Yang, 519 U.S. 26, 31 (1996). (emphasis added).
The mandatory bars to asylum under the proposed 208.13(d)(1)/1208.13(d)(1) and
the heightened standard in the proposed 208.13(d)(2)(ii)/1208.13(d)(2)(ii) are such
nullifications of INA 208. Under the guise of discretion, any and all asylum applicants
who have met the legal requirements for asylum but has a “significant adverse
discretionary factor” under the proposed 208.13(d)(1)/1208.13(d)(1) would be barred
from asylum without any exceptions.
Likewise, any and all asylum applicants who have a single “adverse discretionary
factor” listed in the proposed 208.13(d)(2)(i)(A)-(I)/1208.13(d)(2)(i)(A)-(I) would be barred
from asylum unless they meet the heightened standard of “exceptional and extremely
unusual hardship.” Such an inflexible rule is not an exercise of discretion, but a
nullification of the very statute that the regulation is intended to implement. Exceptional
and extremely unusual hardship has never been the standard for the exercise of
discretion in asylum, and DHS and DOJ fail to provide a reasoned explanation as to why
the agency believes such a seismic change in asylum law is required.
In conclusion, while DHS and DOJ claim that they are “build[ing] on the BIA’s
guidance regarding discretionary asylum determinations and codify specific factors in
the regulations for the first time” with repeated citations to Pula, the discussion above
clearly shows that they are in fact overruling Pula in the proposed 208.13(d)/1208.13(d)
without admitting that they are doing so, nor providing a reasoned justification for why
they are overturning a well-established precedent that has worked well for over four
decades. While DHS and DOJ’s policy choices in this proposed regulation are
problematic for reasons discussed above, the fact that they did so citing Pula, the very
case that holds just the opposite, demonstrates that the federal courts reviewing these
regulations should not be given DHS and DOJ Chevron/Brand X deference on the
proposed 208.13(d)/1208.13(d)(2).
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DHS and DOJ should therefore completely withdraw the proposed “significant
adverse discretionary factors” and “adverse discretionary factors” as they conflict with
the statute and existing caselaw.
The Notice Arbitrarily Changes Standards for Firm Resettlement

The proposed 8 CFR 208.15/1208.15 replaces the existing regulations on firm
resettlement. While DHS and DOJ’s discussion of firm resettlement repeatedly cites
Matter of A-G-G-, 25 I&N Dec. 486 (BIA 2011), the seminal BIA precedent on firm
resettlement, DHS and DOJ do not seem to know, or know and simply ignore, the
content of A-G-G-.
The BIA’s in-depth discussion of the history of the firm resettlement bar in A-A-Gmakes it clear that from its inception in the aftermath of World War II to the present day,
the concept of firm resettlement has always been about whether an asylum applicant
“has acquired a new nationality, and enjoys the protection of the country of his new
nationality.” A-G-G- at 490 (quoting the 1951 United Nations Convention Relating to the
Status of Refugees). Given this rationale for the firm resettlement bar, it does not make
sense for the proposed 208.15(a)(2)/1208.15(a)(2) to bar asylum applicants for firm
resettlement simply because they were able to physically reside in a country for a year a
year or more. The criterion for firm resettlement is not physical presence, but whether
the applicant had, or could have had but refused to apply for, legal status and protection
from that country.
Two, DHS and DOJ again ignore A-G-G- when it shifts the burden of proof on
firm resettlement to the asylum applicants. A-G-G- held that “[i]n the first step of the
analysis, the DHS bears the burden of presenting prima facie evidence of an offer of firm
resettlement.” A-G-G- at 501. The BIA explained that it assigned the initial burden of
proof to DHS because “the circuit courts of appeals have held that the DHS bears the
initial burden of establishing that ‘evidence indicates’ that a mandatory bar to relief
applies.” Id. Yet DHS and DOJ fail to address A-A-G- or the underlying circuit court
decisions at all in their discussion on burden shifting.
The Notice Introduces an Unreasonable Definition of Willful Blindness

The proposed 8 CFR 208.18(a)(1)/1208.18(a)(1) excludes from the definition of
“torture” acts or lack of action by public officials who are “not acting under color of law.”
The proposed 8 CFR 208.18(a)(7)/1208.18(a)(7) limits awareness required for
“acquiescence” to actual knowledge or willful blindness and defines “willful blindness”
as being “aware of a high probability of activity constituting torture and deliberately
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avoid[ing] learning the truth.” Id. The proposed 8 CFR 208.18(a)(1)/1208.18(a)(1) further
adds that “the official must have been charged with preventing the activity as part of his
or her duties to intervene.” Id.
The new definition of “willful blindness” under the proposed 8 CFR
208.18(a)(7)/1208.18(a)(7) requires CAT applicants to prove the unprovable. Without
access to and active cooperation of the public official at issue (which the applicant clearly
does not have), the applicant will not be able to show that the public official “was aware
of a high probability of activity constituting torture and deliberately avoided learning the
truth.” Id.
DHS and DOJ erred by adopting the mens rea standard designed to “give
officials due process notice of what conduct was criminal” and using it for the entirely
different purpose of requiring CAT applicant to demonstrate that another person – the
public official who acquiesced in their torture – “was aware of a high probability of
activity constituting torture and deliberately avoided learning the truth.” (emphasis
added).
Requiring evidence of subjective frames of mind such as awareness and deliberate
avoidance makes sense in its original context of giving public officials due process notice
that their actions or the lack thereof may have criminal ramifications under CAT.
However, using the same standard for a different person – not the public official but
rather the person who was tortured – to prove the mens rea of the public official who
may have acquiesced in their torture, does not make sense and places an impossible
burden on the CAT applicant.
Lacking access to and active cooperation of the public official, a CAT applicant
would never be able to show that the official “was aware of a high probability of activity
constituting torture and deliberately avoided learning the truth.” They would never be
able to show that the official “deliberately avoided knowing the truth,” rather than
“recklessly disregarded the truth, or negligently failed to inquire.”
It is unreasonable to require the CAT applicant to prove the mens rea of another
human being, much less a public official who has acquiesced in their torture. Under this
impossible standard, virtually no CAT applicant will be able to show that a public official
acquiesced in their torture. DHS and DOJ should withdraw the proposed changes
related to CAT.
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Section D: Information Disclosure

Current 8 CFR sections 208.6 and 1208.6 already provide DHS and DOJ with
broad authority to disclose information in an individual’s I-589 application and/or CF/RF
process when necessary.
First, 8 CFR 208.6(a) and 1208.6(a) allow the Secretary of the Homeland Security
and the Attorney General to disclose such information in their discretion. Second, current
8 CFR 208.6 and 1208.6(c) provide a long list of situations where disclosure is explicitly
allowed, as follows:
(1) Any United States Government official or contractor having a need to
examine information in connection with:
(i) The adjudication of asylum applications;
(ii) The consideration of a request for a credible fear or reasonable
fear interview, or a credible fear or reasonable fear review;
(iii) The defense of any legal action arising from the adjudication of,
or failure to adjudicate, the asylum application, or from a credible
fear determination or reasonable fear determination under 208.30
or 208.31;
(iv) The defense of any legal action arising from the adjudication of
which the asylum application, credible fear determination, or
reasonable fear determination is a part; or
(v) Any United States Government investigation concerning any
criminal or civil matter; or
(2) Any Federal, State, or local court in the United States considering any
legal action:
(i) Arising from the adjudication of, or failure to adjudicate, the
asylum application, or from a credible fear or reasonable fear
determination under 208.30 or 208.31; or
(ii) Arising from the proceedings of which the asylum application,
credible fear determination, or reasonable fear determination is a
part.
Notwithstanding these already broad and discretionary exceptions to disclosure,
the Notice adds even more exceptions to disclosure in subsections (d) and (e) to the
proposed 8 CFR 208.6 and 1208.6. However, these subsections are overbroad, unclear,
often duplicative, and will harm people fleeing violence.
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The U.S. government has long acknowledged that these nondisclosure
regulations:
safeguard[] information that, if disclosed publicly, could subject the
claimant to retaliatory measures by government authorities or non-state
actors in the event that the claimant is repatriated, or endanger the security
of the claimant’s family members who may still be residing in the country
of origin. Moreover, public disclosure might, albeit in rare circumstances,
give rise to a plausible protection claim where one would otherwise not
exist by bringing an otherwise ineligible claimant to the attention of the
government authority or non-state actor against which the claimant has
made allegations of mistreatment.24
DHS and DOJ fail to acknowledge these important rationales against disclosure
of asylum-related information in the Notice discussion. They do not even attempt to
explain whether and how they balanced the rationales for disclosure versus the rationales
against disclosure in coming up with the proposed regulation. Nor do DHS and DOJ
explain why they cannot investigate “fraud and abuse” or “criminal activity” under the
broad exceptions that already exist in the current 208.6 and 1208.6(a) and (c).
The new exceptions to disclosure in proposed 208.6 and 1208.6(d) and (e)
undermine important rationale against overbroad disclosures of asylum-related
information.
First, the scope of information subject to disclosure in proposed 208.6 and 1208.6
(d) and (e) is too broad. (d) and (e) would permit disclosure of:
[A]ny information contained in an application for asylum, withholding of
removal under section 241(b)(3) of the Act, or protection under regulations
issued pursuant to the Convention Against Torture’s implementing
legislation, any relevant and applicable information supporting that
application, and any relevant and applicable information regarding an
[noncitizen] who has filed such an application, and any relevant and
applicable information regarding an [noncitizen] who has been the subject
of a reasonable fear or a credible fear determination…

USCIS Asylum Division, Fact Sheet: Federal Regulation Protecting the Confidentiality of Asylum
Applicants, October 18, 2012,
https://www.uscis.gov/sites/default/files/USCIS/Outreach/Notes%20from%20Previous%20Engagements/
2012/December%202012/Asylum-ConfidentialityFactSheet.pdf


24
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85 FR 36301.
Second, the situations in which deeply personal and private information about
asylum seekers may be released are vague and overbroad. As examples, 208.6 and
1208.6 (d)(1)(i) would permit DHS and EOIR to disclose asylum- or CF/RF-related
information “[a]s part of an investigation of adjudication of the merits of that application
or of any other application under the immigration laws.” Subsection (d)(1)(iv) would
permit disclosure “to deter, prevent, or ameliorate the effects of child abuse.”
Subsection (d)(1)(v) would permit disclosure “as part of any proceeding arising under the
immigration laws.”
Insofar as these subsections would permit the disclosure of an asylum seeker’s
personal and private information for use in other people’s immigration proceedings,
DHS and DOJ may put asylum seekers’ or their families’ lives at risk. For example, DHS
and DOJ may wind up exposing women and their children who fled from abusive
spouses and/or parents or letting gangs such as MS 13 or Barrio 18 know that people
fled to the United States to escape harm by them.
Such failure to acknowledge important policy considerations against disclosure
and balance competing interests for and against disclosure, combined with the
overbroad scope of information that may be disclosed and the vague circumstances
under which such information may be released, clearly argue against giving DHS and
DOJ deference under Chevron. DHS and DOJ should therefore withdraw Section D in
its entirety.
III. The Notice Must be Set Aside as Unlawful because the Acting Secretary of DHS Lacks
Lawful Authority to Authorize its Promulgation

The Notice indicates that Acting DHS Secretary Chad Wolf has “delegate[ed] the
authority to electronically sign this document to Chad R. Mizelle,”85 FR 36290, but Mr.
Wolf cannot designate this authority to Mr. Mizelle, because Mr. Wolf holds the office of
Acting DHS Secretary unlawfully. Mr. Wolf does not have a valid legal claim to the office
of DHS Secretary under either the orders of succession proscribed by the Homeland
Security Act or the Federal Vacancies Reform Act (FVRA), the only two possible statutory
routes under which an Acting DHS Secretary may hold office. See 6 U.S.C 113(g); 5 U.S.C
§ 3345. Under section 3348 of the Federal Vacancies Reform Act (FVRA) all actions taken
in an unlawfully held position — including designating authority to Mr. Mizelle to
promulgate this rule — ”shall have no force or effect.” Id. § 3348. Furthermore, actions
taken by an acting official who holds office illegally also violate the Administrative
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Procedure Act because they are “not in accordance with law,” and must accordingly be
held “unlawful and set aside.” 5 U.S.C. § 706(2)(A).
Mr. Wolf’s appointment is the fruit of a poisoned tree that began when then-DHS
Secretary Kirstjen Nielsen resigned. A November 15, 2019 letter by members of
Congress to the Comptroller General of the United States details the succession issues
that began when Kevin McAleenan was installed as Secretary of Homeland Security to
replace Secretary Nielsen.25 At the time of Secretary Nielsen’s departure, Executive
Order 13753 set out the order of succession for DHS in the event of a Secretary’s
“resignation.” See Exec. Order No. 13753, 81 Fed. Reg. 90667 (Dec. 9, 2016); see also,
Department of Homeland Security, DHS Orders of Succession and Delegation of
Authorities for Named Positions (Dec. 15, 2016) as amended (Apr. 10, 2019) (indicating
that any changes Nielsen made to the orders of DHS succession applied only “in the
event [the Secretary is unavailable] to act during a disaster or catastrophic emergency.”)
Under the Executive Order, Mr. McAleenan was not next in line to head DHS after
Secretary Nielsen’s resignation, but rather, at minimum, two Senate confirmed officials
should have preceded him.26 Accordingly, Mr. McAleenan had no valid legal claim to the
office of the Secretary under the Homeland Security Act’s succession provisions. And
even if Mr. McAleenan could arguably have had authority under the FVRA, that authority
expired after 210 days in office per the terms of that statute. See 5 U.S.C. § 3346(a)(1).
Changes that Mr. McAleenan later made to the order of DHS succession on
November 8, 2019 were what ostensibly rendered Mr. Wolf Acting Secretary by order of
succession. Department of Homeland Security, Amendment to the Order of Succession
for the Secretary of Homeland Security (Nov. 8, 2019). These changes, however, were
also unlawful because Mr. McAleenan held the office of Acting DHS Secretary unlawfully,
in violation of both the Homeland Security Act and the FVRA. Because Mr. Wolf’s
appointment as Acting Secretary of Homeland Security was a result of the unlawful
changes that Mr. McAleenan made to the order of succession, he too has no valid legal
claim to the office of the Secretary. Just like Mr. McAleenan, all of Wolf’s actions taken
as Acting DHS Secretary therefore “shall have no force or effect,” 5 U.S.C. § 3348, and
must be held “unlawful and set aside,” 5 U.S.C. § 706(2).


See Letter from Bennie G. Thompson, Chairman, Committee on Homeland Security, and Carolyn B.
Maloney, Acting Chairwoman, Committee on Oversight and Reform, to Gene Dodaro, Comptroller
General of the United States (Nov. 15, 2019) [hereinafter Thompson and Maloney, Letter] [available at
https://oversight.house.gov/sites/democrats.oversight.house.gov/files/191115%20T%20Dodaro%20re%
20Letter%20to%20GAO%20on%20Wolf-Cuccinelli%20Appointment.pdf].
26
See Thompson and Maloney Letter at 2.
25
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The government must articulate a lawful basis of Mr. Wolf’s delegate the legal
authority to Mr. Mizelle to promulgate this regulation, and if unable to do so, remove it
from the federal registry.
IV. The Notice Violates the Rehabilitation Act by Failing to Notice Disability and Provide
Accommodations

The Notice proposes changes to the asylum process that will likely lead to
violations of the Rehabilitation Act, but DOJ and DHS fail to acknowledge the need for
reasonable accommodations or safeguards. As explained above, the proposed changes
set forth in this Notice would make the asylum process extremely difficult for
unrepresented individuals by requiring knowledge of complex immigration laws at every
stage. In addition to conflicting with the INA and due process protections, the proposed
regulations would also exclude many asylum seekers with disabilities from meaningfully
accessing the asylum process, thus violating the Rehabilitation Act.
In ASAP’s experience, many asylum seekers arriving at the Mexico-U.S. border
have severe trauma-related disabilities that are further exacerbated by their detention in
the United States. ASAP’s clients have frequently been diagnosed with Posttraumatic
Stress Disorder (PTSD) and major depression, which “substantially limit[]” their “major
life activities.”27 Many asylum seekers also have mental disabilities that would prevent
them from adequately representing themselves or even understanding the proceedings.
The government has already been informed that many asylum seekers have a disability
under the Rehabilitation Act. In January 2016, over 200 civil rights, faith, and labor
organizations signed a letter to then-Secretary Johnson and Attorney General Lynch
informing them that a substantial proportion of asylum seekers in removal proceedings
had a disability.28
Mental disabilities often prevent individuals from fully sharing the facts of their
cases, or from recalling traumatic events related to their claims. For example, some
symptoms of PTSD would make it difficult to complete a CF or RF interview, or to fill out
an I-589. People with PTSD may have difficulty remembering “key features of the
traumatic event.”29 People with PTSD may also avoid any reminders of the traumatic
event, including their own thoughts and feelings.30 Under the new proposed rules,

42 U.S.C. § 12102(1).
28
Yale Law School, WIRAC: Immigration Raids Target Disabled (Jan. 5, 2016), https://law.yale.edu/ylstoday/news/wirac-immigration-raids-target-disabled.
29
National Institute of Mental Health, Post-Traumatic Stress Disorder,
https://www.nimh.nih.gov/health/topics/post-traumatic-stress-disorder-ptsd/index.shtml (last visited July
14, 2020).
30
Id.
27



55

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 757 of 965
adjudicators could pretermit I-589 applications without a hearing, making it difficult for
asylum seekers with PTSD to explain their symptoms, including through a psychological
expert. This would likely result in immigration judges pretermitting some asylum
applications because the applicant was unable to present the full facts of their case due
to disability.
For individuals with mental disabilities that affect their competency, the
requirements at the CF and RF stage and at the I-589 stage would seem to require
counsel as a reasonable accommodation. In Franco-Gonzales v. Holder, a federal district
judge orderedU.S. Immigration and Customs Enforcement (ICE), the Attorney General,
and EOIR to provide legal representation to immigrant detainees with mental disabilities
who were facing deportation.31 Here, too, many asylum seekers may have mental
disabilities that would prevent them from understanding or adequately participating in
their proceedings. Yet, the government does not acknowledge this or set forth any
mechanism for identifying or accommodating such disabilities. DHS and DOJ should
consider processes for determining when individuals have disabilities, and the type of
accommodations that should be provided.
Failure to provide for reasonable modifications accommodating the disabilities of
asylum seekers constitutes a violation of civil rights statutes protecting persons with
disabilities. 29 U.S.C. § 794; 42 U.S.C. § 12102(1); 28 C.F.R. § 35.130; 6 C.F.R. §§ 15.115.70. The Rehabilitation Act prohibits government agencies from discriminating against
individuals on account of qualifying disabilities. 29 U.S.C. § 794; 42 U.S.C. § 12102(1);
28 C.F.R. § 35.130. DHS regulations require that DHS agencies provide reasonable
modification to disabled individuals, pursuant to the Act. 6 C.F.R. §§ 15.1-15.70.
DHS and DOJ must consider the effect of this rule on individuals with disabilities
and discuss which safeguards and accommodations should be made in compliance with
the Rehabilitation Act. DHS and DOJ must also consider what additional burdens this
rule would create to identify and provide reasonable accommodations for individuals
with disabilities. DHS and DOJ should remove any language in this rule that would
prevent asylum seekers with disabilities from meaningfully accessing or participating in
the asylum process.
V. The Proposed Changes to the I-589 Form Are Not Necessary and Violate the
Paperwork Reduction Act

The proposed changes to the I-589 form violate the Paperwork Reduction Act
(PRA). The PRA was enacted in part to reduce the burden paperwork can cause to


31



See Franco-Gonzales v. Holder, 767 F. Supp. 2d 1034 (C.D. Cal. 2010).
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individuals and nonprofit institutions. See 44 U.S.C. § 3501(1). Here, the proposed
changes to the I-589 result in four additional pages and numerous additional questions
and sub-questions. The proposed I-589 form therefore demands significant additional
information and time from asylum applicants, and by extension from nonprofits like ASAP
that assist asylum seekers in completing the I-589 form.
This additional information is unnecessary because asylum applicants typically
provide more documentation, including legal arguments prepared by an attorney,
before and during an asylum interview or individual hearing. See 44 U.S.C. § 3508
(“Before approving a proposed collection of information, the Director shall determine
whether the collection of information … is necessary for the proper performance of the
functions of the agency….”). Adding these questions to the I-589 effectively requires
asylum seekers and their attorneys to submit the information twice: once with the initial
application and again closer to the actual adjudication of the merits of the claim.
To the extent that the changes to the I-589 are intended to allow for pretermission
of asylum applications without a hearing in immigration court, such a process would
violate due process protections under the Fifth Amendment of the U.S. Constitution, as
the added questions are mostly factual in nature. The ability to pretermit cases is
therefore not a legitimate reason for increasing the collection of information on the I-589
form. See 44 U.S.C. §3501 (listing “ensur[ing] that the creation, collection, maintenance,
use, dissemination, and disposition of information by or for the Federal Government is
consistent with applicable laws…” as one of the purposes of the Paperwork Reduction
Act) (emphasis added). If the changes are not intended to replace a hearing on the
factual bases of a person’s claim, then the additional questions on the I-589 only add an
additional burden on asylum seekers to provide information that could be provided
closer to, or during, the hearing. As such, the proposed changes are in violation of the
Paperwork Reduction Act.
Conclusion

The proposed changes set forth in this Notice would drastically change the United
States asylum system, making it impossible for many individuals fleeing persecution to
ever receive asylum, withholding of removal, or protection under the Convention Against
Torture. The sweeping changes represent a significant departure from well-established
caselaw and from current practice and norms before DHS and DOJ. Many of the
proposed changes also conflict with the INA, the U.S. Constitution, and international
treaties. Despite these dramatic changes, the Notice does not clearly state its purpose
or provide adequate justification or reasoning. Nor did the agencies allow for sufficient
time for the public to respond to the 161-page Notice.
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For these reasons, DHS and DOJ should withdraw the proposed changes in their
entirety to ensure that the United States can remain a safe haven for those seeking
asylum and other forms of protection.
Thank you for your time and consideration.
Sincerely,

Conchita Cruz
Co-Executive Director
Asylum Seeker Advocacy Project (ASAP)

Elizabeth Willis
Co-Legal Director
Asylum Seeker Advocacy Project (ASAP)

Zachary Manfredi
Equal Justice Works Fellow
Asylum Seeker Advocacy Project (ASAP)
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DECLARATION OF NAOMI A. IGRA
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July 15, 2020
Lauren Alder Reid, Assistant Director,
Office of Policy,
Executive Office for Immigration Review,
5107 Leesburg Pike, Suite 1800, Falls Church, VA 22041
Submitted via https://www.regulations.gov
RE: RIN 1125–AA94 or EOIR Docket No. 18–0002; Comment in Opposition to DOJ/DHS
Joint Proposed Rulemaking: Procedures for Asylum and Withholding of Removal;
Credible Fear and Reasonable Fear Review
Dear Ms. Reid:
The City Bar Justice Center (“CBJC”), in conjunction with pro bono partner Willkie Farr
& Gallagher LLP (“Willkie Farr”), submits this Comment in response to the Notice of Proposed
Rulemaking: Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable
Fear Review (the “Notice”) published in the Federal Register on June 15, 2020. The proposed
rules (each a “Proposed Rule” and collectively, the “Proposed Rules”) would radically alter the
substantive and procedural rules governing all adjudications of applications for asylum,
withholding of removal, and protection under the Convention Against Torture. Some of its most
troubling changes would expand an Immigration Judge’s (“IJ”) ability to deny asylum applications
without a hearing and extend the definition of a “frivolous” application, with its accompanying
harsh penalty. We strongly oppose the proposed changes to the asylum process, asylum eligibility
and eligibility for other related forms of protection.
As the nonprofit affiliate of the New York City Bar Association, CBJC increases access to
justice by leveraging the pro bono efforts of New York lawyers, law firms, and corporate legal
departments. Each year, CBJC assists more than 25,000 low income and vulnerable New Yorkers
through limited and direct legal representation, community outreach, and education efforts on a
wide range of civil-justice matters. CBJC’s Immigrant Justice Project assists asylum seekers
fleeing persecution, survivors of violent crimes and trafficking here in the United States, and
individuals seeking humanitarian protection and other forms of relief. We represent clients before
U.S. Citizenship & Immigration Services (“USCIS”), Executive Office for Immigration Review
(“EOIR”), including both the immigration courts and the Board of Immigration Appeals (“BIA”),
as well as federal courts. Our pro bono volunteers, in partnership with CBJC, have secured asylum
for countless applicants over the course of almost 30 years.
Willkie Farr is an international law firm with over 700 attorneys, and a longstanding pro
bono partner of CBJC. The firm takes great pride in the volume and variety of the work it performs
on a pro bono basis and has a long-standing commitment to serving the underprivileged and
promoting social justice. Through its partnership with CBJC and similar nonprofit organizations,
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Willkie Farr attorneys across the United States have provided legal representation to individuals
from across the world who have suffered persecution and been forced to flee their native countries
as a result. Through its partnership with CBJC, Willkie represents clients before EOIR, USCIS,
the BIA, and the federal appeals courts. The Proposed Rule would severely impede the ability of
Willkie Farr (and other law firms) to continue its pro bono practice in the aid of asylum seekers
and those seeking other forms of relief.
As a threshold matter, we object to the 30-day comment period. The Administrative
Procedures Act (“APA”) requires agencies to “afford interested persons an opportunity to
participate” in rulemaking. Consistent with the APA, Executive Order 12866 requires agencies to
“…afford the public a meaningful opportunity to comment on any proposed regulation, which in
most cases should include a comment period of not less than 60 days.” The paltry 30 days provided,
particularly during a global pandemic, does not allow adequate time to respond meaningfully to
the myriad of proposed changes. Indeed, it seems designed to overwhelm and stifle public
comment on a Rule that upends the asylum system as it exists today.
Although we oppose the Notice in its entirety, we are unable to address the many proposed
changes within the 30 days provided, so this Comment focuses on the pretermission and
frivolousness provisions. Both would cause irreparable harm to all asylum seekers, and particularly
pro se asylum applicants. They would also inhibit the ability of pro bono counsel to effectively
represent asylum applicants and undercut CBJC’s pro bono model and mission. We therefore
submit this Comment to (A) provide discussion and insight regarding the overreaching and legally
unsupported changes set forth in the Notice, including (I) the unauthorized license afforded to IJs
to deny an asylum application without a hearing and (II) the expansion of the definition of frivolous
and granting to asylum officers (“AOs”) newfound power to find that an application is frivolous,
(B) present contrary evidence to the supposed public policy basis of the Notice and (C) discuss the
severe and detrimental impact of the Proposed Rule on pro se applicants and, by extension, pro
bono representation.
Based on the foregoing, we urge the withdrawal of the proposed addition of new subsection
(e) to 8 CFR § 1208.13, as it compromises the due process rights of asylum applicants. We
similarly urge the withdrawal of the proposed changes to 8 CFR § 208.20 and 8 CFR § 1208.20,
as they operate as a cudgel to subdue prospective asylum applicants rather than to address the
Notice’s unsubstantiated allegations of rampant fraud. In fact, because the CBJC believes the
asylum system should not be rewritten via regulation, especially without giving the public
adequate time to comment in the midst of a pandemic, we urge the agencies to withdraw this
rulemaking in its entirety.
A. The Proposed Rules Regarding Pretermission and Frivolous Applications Would
Deny Asylum Applicants Their Rights and Are Contrary to Statutory Language and
Existing Precedent.
I.

The Proposed Rules Regarding Pretermission Are Inconsistent With An
Asylum Seeker’s Right to Be Heard.

The Immigration and Nationality Act (“INA”) expressly provides asylum seekers an
opportunity to be heard on their claim for protection. The Proposed Rules set forth in the Notice
-2-
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allowing IJs to pretermit an asylum seeker’s application directly contradict the statutory rights of
an asylum seeker to be heard. The Notice proposes to add a paragraph (e) to 8 CFR § 1208.13 that
would allow IJs to pretermit and deny any application for asylum, statutory withholding of
removal, or protection under the Convention Against Torture on the basis that, in the IJ’s view,
the applicant has not established a prima facie claim for relief or protection. Under the Proposed
Rule, an IJ may pretermit an asylum seeker’s case in two circumstances: (1) following an oral or
written motion by the Department of Homeland Security or (2) sua sponte upon the IJ’s own
authority.
The Proposed Rule would allow (indeed, encourage) such determinations to be based on
the Form I-589 application alone, frequently prepared by asylum seekers without representation1
and without knowledge of the intricacies of U.S. asylum law. The applicant’s only relief would
be to respond within ten days to the IJ’s written notice of pretermission. This is at best a hollow
opportunity to respond. The very same unrepresented, non-English speaking applicants whose
applications were deemed to be fatally deficient out of the box—again, without any hearing—will
be in the very same situation as they were before, when they sought to present their case through
a Form I-589 and what little documentary evidence they may have been able to access at that time.
Applicants who struggle, whether through lack of legal representation, ignorance of the intricacies
of asylum law and procedure, or inability to speak English, to present a prima facie case through
the paper record will fare no better in responding to an IJ’s written notice of pretermission.
As an example, the Notice implies that a failure to identify a particular social group
(“PSG”) to which the asylum seeker belongs would be a fatal flaw in an application and grounds
for pretermission. See Notice at 36277 citing Matter of A-B-, 27 I&N Dec. 316, 340 (A.G. 2018).
However, this ignores the realities of current case law on cognizable PSGs, which requires a
precarious balancing act between a PSG that is “too broad to have definable boundaries” and one
that is “too narrow to have larger significance in society.”2 Crafting a PSG—which has been
described as “an enigmatic and difficult-to-define term”3—is a difficult task for legal
professionals. It is practically impossible for unrepresented applicants to sufficiently delineate in
their Form I-589 a PSG that will satisfy an IJ empowered and encouraged to deny asylum
applicants relief without a hearing should the pretermission changes advanced in the Notice be put
into effect.
The changes that the Notice seeks to impose on the asylum process will deprive both IJs
and asylum applicants of the benefits that live testimony provides. Both case law and statute
describe the importance of live testimony in the asylum process; as the Ninth Circuit stated, “[t]he
importance of an asylum or withholding applicant’s testimony cannot be overstated, and the fact
that Oshodi submitted a written declaration outlining the facts of his persecution is no response to
1

In 2017, approximately 23% of asylum seekers were unrepresented; this rose from 15.8% in 2012 and 13.6% in
2007. The odds of gaining asylum are five times higher when represented: 91% of asylum seekers without
representation are denied. TRAC Immigration Project, Asylum Representation Rates Have Fallen Amid Rising Denial
Rates (2017), available at https://trac.syr.edu/immigration/reports/491/#:~:text=Rising%20Denial%20Rates,Asylum%20Representation%20Rates%20Have%20Fallen%20Amid%20Rising%20Denial%20Rates,asylum%20de
cisions%20were%20up%20sharply.&text=While%20asylum%20grants%20increased%2C%20denials,denied%20as
ylum%20to%2061.8%20percent.
2
Fatma Marouf, Becoming Unconventional: Correcting the ‘Particular Social Group’ Ground for Asylum, 44 N.C. J.
Int'l L. & Com. Reg. 489 (2019) citing Matter of A-B-, 27 I. & N. Dec. at 336.
3
Rios v. Lynch, 807 F.3d 1123, 1126 (9th Cir. 2015).
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the IJ’s refusal to hear his testimony.” Oshodi v. Holder, 729 F.3d 886 (9th Cir. 2013) (en banc);
see also INA § 208(b)(1)(B)(iii) (mentioning “demeanor,” “responsiveness,” and “the consistency
between the applicant’s or witness’s written and oral statements” as factors to be considered in
asylum credibility determinations). When providing testimony, asylum seekers have additional
means to express their credible fears and expand upon the information they provided in their I-589
applications. This is even more important for applicants who cannot read or write in English, as
providing testimony is critical to explaining their claim when they cannot do so in the written
application. Empowering IJs to make decisions based only on reviewing a Form I-589 application
means that IJs facing heavy caseloads are likely to preemptively dismiss meritorious claims that
are inartfully described.
The Notice further seeks to justify these radical changes by asserting that other immigration
applications are subject to pretermission without a hearing, therefore there is “no reason to treat
asylum applications differently.” Notice at 36277. This statement ignores the fundamental
difference between an asylum seeker and other individuals seeking redress under the INA, thereby
discounting the oftentimes life threatening consequences of a denied asylum application. Asylum
is a solemn protection for foreign nationals who flee persecution in their native countries,
memorialized in international law and United States law. Under international law, the United
States is obligated to extend protection to those who qualify for such relief. Refugees are, by
definition, a most vulnerable group, often fleeing persecution and violence directed at their very
existence. It is imperative that an asylum seeker’s statutory and due process rights be protected
during the application process.
i. The Notice’s Claim That There Is No Statutory Basis for Requiring a
Hearing Is Erroneous.
Citing a small portion of 8 CFR § 11240.11(c)(3), the Notice asserts that there is no
statutory basis for requiring hearings. The Notice claims that “[c]urrent regulations require a
hearing on asylum application only to resolve factual issues in dispute.” Notice at 36277 citing 8
CFR § 11240.11(c)(3). The Notice’s unfairly cabined reading of the regulation ignores the
following sentence in 8 § CFR 1240.11(c)(3): “[a]n evidentiary hearing extending beyond issues
related to the basis for a mandatory denial of the application pursuant to § 1208.14 or § 1208.16
of this chapter is not necessary once the immigration judge has determined that such a denial is
required.” (emphasis added) (Thereby contemplating a hearing, albeit limited in subject matter.)
This sentence makes clear that an IJ is still required to hold an evidentiary hearing, even if the IJ
determines there is a basis for mandatory denial.
The Notice’s assertion that no statutory provisions require hearings also ignores the other
statutory rights and protections for asylum applicants provided in both the INA and the CFR. For
example, 8 CFR § 1240.10 states that in a removal proceeding, the IJ shall “advise the respondent
that he or she will have a reasonable opportunity to examine and object to the evidence against
him or her, to present evidence in his or her own behalf and to cross-examine witnesses presented
by the government […]” Additionally, INA § 240(a)(1) states that, in general “an immigration
judge shall conduct proceedings for deciding the inadmissibility or deportability of the alien.”
Additional evidence for an asylum seeker’s statutory rights to a hearing can be found in INA §
240(b)(1), stating that “[t]he immigration judge shall administer oaths, receive evidence, and
interrogate, examine, and cross-examine the alien and any witnesses,” and INA § 240(b)(4), stating
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that “the alien shall have a reasonable opportunity to examine the evidence against the alien, to
present evidence on the alien’s own behalf, and to cross-examine witnesses presented by the
Government […]” Furthermore, 8 CFR § 1208.13 specifically states that the “testimony of the
applicant, if credible, may be sufficient to sustain the burden of proof without corroboration.”
There can be no other explanation for these provisions, other than the clear right of asylum seekers
to present their case at a hearing—this language would otherwise be superfluous. Depriving
asylum seekers of the opportunity to provide testimony removes an avenue for applicants, who
may have had difficulty completing their Form I-589 and providing additional documentary
information that meets the high and complex standards of the asylum process, to be granted asylum
based on an otherwise sound case. The notion that an asylum application is entitled to a hearing is
clear throughout applicable law and deprivation of such an opportunity is unlawful.
ii. The Notice Ignores The Inherently Factual Nature of Asylum Cases as
Supported by Case Law.
As noted above, the Notice only cites a fraction of 8 CFR § 1240.11(c)(3) in support of its
claim that hearings should only be held to resolve “factual issues” and are, therefore, not required
when an IJ determines that an applicant has failed to establish a prima facie case. In doing so, the
Notice ignores the inherently factual nature of the vast majority of asylum claims and seeks to
sweep away entire rafts of case law recognizing to be true.
For example, although the Notice states that a failure at the application stage to show
membership in a proposed social group would be grounds to pretermit a case (id.), the BIA has
repeatedly stressed that the social group analysis is “inherently factual [in] nature.” Matter of WY-C- & H-O-B-, 27 I&N Dec. 189, 191 (BIA 2018). An IJ’s determination of whether a particular
social group is “socially distinct” must be made on the individualized record in the asylum
applicant’s particular case. An asylum applicant must be afforded the opportunity to provide
evidence showing that her group is socially distinct, even if a prior precedent decision found a
similar group to be not cognizable based on the record in that case. See, e.g., Matter of M-E-V-G,
26 I&N Dec. 227, 251 (BIA 2014) (noting that precedent decisions should not be read as “blanket
rejection[s]” of all factually similar asylum claims because “[s]ocial group determinations are
made on a case-by-case basis”); Matter of S-E-G-, 24 I&N Dec. 579, 587 (BIA 2008) (noting that
the “evidence of record” did not “indicate that Salvadoran youth who are recruited by gangs but
refuse to join […] would be ‘perceived as a group’ by society”) (emphasis added); Pirir-Boc v.
Holder, 750 F.3d 1077, 1084 (9th Cir. 2014) (“[t]o determine whether a group is a particular social
group for the purposes of an asylum claim, the agency must make a case-by-case determination as
to whether the group is recognized by the particular society in question.”). An IJ cannot conclude,
without affording an applicant the opportunity to present his or her case and resolve any factual
disputes, whether the applicant belongs to a valid PSG under law.
There are many other examples of factual issues that cannot be resolved without a hearing,
such as an applicant’s credibility and the question of whether inconsistencies in an application may
be resolved. By taking a narrow, and incorrect, view of what constitutes a “factual dispute,” the
proposed Notice ignores the inherently fact-based nature of an asylum application.
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iii. The Notice’s Claim That There is No Case Precedent Requiring
Hearings or Oral Testimonies Is Also Erroneous.
In addition to incorrectly claiming that there are no statutory requirements regarding
hearings for asylum seekers, the Notice also erroneously contends that there is no case precedent
that asylum applicants must be permitted to present oral testimony in support of their application.
Notice at 36277. In an effort to support this position, the Notice claims that the BIA’s decisions
in Matter of Fefe and Matter of E-F-H-L- are no longer precedential; the former due to its partial
reliance upon 8 CFR §§ 208.6 (1988), 236.3(a)(2) (1988), and 242.17(c) (1988), which are no
longer in effect, and the latter because it was vacated on procedural grounds. Notice at 36277.
However, the Notice’s bases for claiming that these decisions should no longer have precedential
value are without merit.
First, in Matter of Fefe, the BIA held “[the BIA] consider[s] the full examination of an
applicant to be an essential aspect of the asylum adjudication process for reasons related to fairness
to the parties and to the integrity of the asylum process itself.” Thus, under Matter of Fefe, an IJ
should not deny or pretermit an asylum application based on the written Form I-589 alone. The
Notice asserts that the regulations underpinning this decision are no longer in effect, and therefore
Fefe’s holding is no longer applicable. However, while there has been a regulatory change, the
current regulations at 8 CFR § 1240.11(c)(3) are substantially similar to those cited in Fefe. And
while the Eighth Circuit questioned the continued precedential value of Fefe, it did not decide
whether or not Fefe was still good law. See Ramirez v. Sessions, 902 F.3d 764, 771 (8th Cir. 2018).
Additionally, the BIA expressly found that the regulatory changes did not undermine Fefe’s
holding in Matter of E-F-H-L-. As Matter of E-F-H-L- was vacated solely on procedural grounds,
its substantive reasoning is still persuasive.4 Moreover, the BIA has continued to cite Fefe and
reaffirm an asylum applicant’s right to testify in unpublished decisions. See, e.g., E-A-M-L-,
AXXX XXX 266 (BIA Dec. 19, 2018) (unpublished). Finally, the rationale of Fefe remains true
even if the regulations have changed slightly since then: applicants must be afforded a fair process.
Denying an applicant the opportunity to present his or her case does not meet basic notions of
fairness.
Additional precedent bearing on the right to testify can be found in Matter of Mogharrabi,
19 I&N Dec. 439, 445 (BIA 1987) (a noncitizen may establish eligibility for asylum through
testimony alone, so long as “the testimony is believable, consistent, and sufficiently detailed to
provide a plausible and coherent account of the basis of his fear”) and Interiano-Rosa, 25 I&N
Dec. 264, 266 (BIA 2010) (holding that even where a noncitizen does not meet the IJ’s imposed
deadline to provide documentary evidence in support of an application for relief, the IJ should still
provide “an opportunity to proceed to a merits hearing with [the respondent’s] testimony”). The
Notice does not, because it cannot, dispute that these cases remain good law.
Ignoring the above, the Notice relies on a narrow reading of Matter of A-B- to support such
a draconian change in procedure. See Notice at 36277; see also Matter of A-B-, 27 I&N Dec. 316,
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340 (A.G. 2018)5 (“if an alien’s asylum application is fatally flawed in one respect—for example,
for failure to show membership in a proposed social group […]—an immigration judge or the
Board need not examine the remaining elements of the asylum claim.”). However, Matter of AB- nowhere holds that an asylum applicant does not have the right to a hearing if their application
is deficient or seems to be on paper “fatally flawed.” Rather, it reaffirms the inherently factual
nature of many asylum claims and exhorts IJs to employ “rigorous analysis” consistent with the
standards outlined in M-E-V-G- and W-G-R- (discussed supra). Id. at 340. The precedent
regarding the necessity and essential nature of allowing an asylum applicant to testify instead
weighs on the side of allowing these types of issues to be tested and resolved at a hearing.
Similar to the claims that there is no statutory basis for requiring hearings in asylum cases,
the Notice glosses over the context of the cases they are relying on and ignores, in large part, the
body of case law that does not support their position.
iv. The Proposed Changes Would Deny Asylum Applicants Their Due
Process Rights.
By allowing an IJ to pretermit an asylum seeker’s case solely on the basis of the Form I589, the Proposed Rule erodes an asylum applicant’s due process rights to a full and fair hearing.
The Notice ignores a wealth of established case law clearly stating that an asylum applicant’s due
process rights include the right to a full and fair hearing, including the opportunity to present
evidence and testimony in a meaningful manner. See Oshodi v. Holder, 729 F.3d 883, 889-93 (9th
Cir. 2013) (en banc) (stating that a “vital hallmark of a full and fair hearing is the opportunity to
present evidence and testimony on one’s behalf” and holding that the IJ violated due process by
denying asylum based on an adverse credibility finding after refusing to allow the applicant to
testify to the contents of his application). This includes the due process right to be heard. See
Juncaj v. Holder, 316 F. App’x 473, 480-81 (6th Cir. 2009) (holding that the IJ denied a noncitizen
due process by failing to hold a hearing on the merits of his asylum application); Podio v. INS, 153
F.3d 506, 511 (7th Cir. 1998) (holding that the IJ failed to provide a fair hearing where he refused
to hear testimony from the respondent’s witnesses); Kerciku v. INS, 314 F.3d 913, 918 (7th Cir.
2003) (an IJ “violates due process by barring complete chunks of oral testimony that would support
the applicant’s claims”); Tun v. Gonzales, 485 F.3d 1014, 1025 (8th Cir. 2007) (holding that for a
removal hearing to be fair, “the immigrant must be given the opportunity to fairly present evidence,
offer arguments, and develop the record”); Shoaira v. Ashcroft, 377 F.3d 837, 842 (8th Cir. 2004)
(same); Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (“The fundamental requirement of due
process is the opportunity to be heard at a meaningful time and in a meaningful manner.”) (internal
quotations and citations omitted); Goldberg v. Kelly, 397 U.S. 254, 269 (1970) (noting that where
credibility and veracity are critical to the administrative decision-making process, due process
requires a hearing because “written submissions are a wholly unsatisfactory basis for decision”).
See also Senathirajah v. INS, 157 F.3d 210, 221 (3d Cir. 1998) (“Justice requires that an applicant
for asylum or withholding of deportation be afforded a meaningful opportunity to establish his or
her claim.”).
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Due process also requires a neutral and impartial IJ who has not pre-judged an asylum
applicant’s claim. See Serrano-Alberto v. Attorney Gen., 859 F.3d 208, 213 (3d Cir. 2017) (Due
process includes “a reasonable opportunity to present evidence” and “a decision on the merits of
[an asylum] claim by a neutral and impartial arbiter.”) (internal quotations and citations omitted).
See also Cano-Merida v. INS, 311 F.3d 960, 964-65 (9th Cir. 2002) (holding that the IJ violated
due process of pro se asylum seeker where the IJ pressured the noncitizen to “drop his asylum
claim before any significant exploration of all relevant facts had occurred” and finding that “Cano
was presented with the Hobson’s choice of proceeding with a claim the decision-maker had labeled
as baseless, or dropping his claim and receiving six months to make departure arrangements”).
Allowing IJs to pretermit an asylum claim without ever hearing from the applicant denies
applicants of this very fundamental element of due process—impartiality.
Finally, the Notice’s equation of asylum applications with other immigration applications
that may be pretermitted without a hearing due to legal insufficiency is facile and ignores the
unique complexities of asylum cases. And the Notice’s reliance on Zhu v. Gonzales for this point
is misplaced. See Zhu v. Gonzales, 218 F. App’x 21, 23 (2d Cir. 2007) (finding that pretermission
of an asylum application due to a lack of a legal nexus to a protected ground was not a due process
violation when the alien was given an opportunity to address the issue).6 As discussed above,
asylum seekers are a particularly vulnerable group, often fleeing persecution or violence that
directly threatens their life. There is a marked difference between an individual who is
affirmatively applying for an immigration benefit with the advantages of time, access to
documents, representation, and more, as opposed to asylum seekers who have recently fled for
their lives and have limited or no access to the documentary evidence to substantiate or support
their claim. Testimony is indispensable in an asylum case. Other cases may be granted on papers
alone, proving the applicant shows their statutory eligibility; because of the inherently factual
nature and the necessity of credibility determinations, asylum cases cannot. It also ignores the
United States’ responsibilities under international law. As the BIA recognized in Matter of S-MJ-, “[a]lthough [it] recognize[s] that the burden of proof in asylum and withholding of removal
cases is on the applicant, we do have certain obligations under international law to extend refuge
to those who qualify for such relief.” 21 I&N Dec. 722, at ___ (1997).
The Notice does not explain how the denial of a hearing at which an applicant can
meaningfully present his or her case comports with an asylum applicant’s rights to due process
under existing—and still binding—precedent.
v. The Notice’s Comparison of Asylum Applications to Motions to Reopen
to Apply for Asylum Is Problematic.
The Notice states that pretermission due to a failure to establish prima facie legal eligibility
for asylum is akin to denying a motion to reopen to apply for asylum on the same basis. To reach
this conclusion, the Notice cites INS v. Abudu for the proposition that “the BIA may deny a motion
to reopen to file an asylum application if alien has not made prima facie case for that relief.” Notice
at 36277. However, the Respondent in INS v. Abudu expressly declined to seek asylum in his
6

Notably, the finding in Zhu was also based on the represented applicant being given a 30-day period to respond
before any pretermission was effectuated—a far cry from the ten-day period contemplated in the Proposed Rule,
which would apply equally to both represented and pro se applicants.
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initial proceedings, and his motion to reopen his deportation proceeding to enable him to apply for
asylum was denied because all the facts except for one had been available to the respondent before
his initial hearing. See INS v. Abudu, 485 U.S. 94, 94 (1988). This is a far cry from pretermission
of an initial claim where an applicant at the outset seeks to fully exercise their rights to asylum—
which merits a different and lower standard, as expressly recognized by the Supreme Court. See
id. at 111 (“[A]n alien who has already been found deportable has a much heavier burden when he
first advances his request for asylum in a motion to reopen”). Holding an asylum seeker’s initial
application to the same standard as a motion to reopen to apply for asylum finds no support in INS
v. Abudu, and such reasoning cannot justify the radical changes the Notice proposes to make.
II.

The Proposed Rules Regarding Frivolousness Include Overreaching and
Inequitable Changes.

As set forth in the Notice, the Departments propose to take a three-step approach to deny
asylum applications en masse based on allegedly frivolous applications. The Notice seeks first to
“clarify” that “knowingly” making a frivolous application—which was not previously defined in
the INA—will now include both actual knowledge and willful blindness, which the Proposed Rule
interprets to mean the applicant was “aware of a high probability that his or her application was
frivolous and deliberately avoided learning otherwise.” Notice at 36273. Second, the Proposed
Rule would expand the definition of “frivolous,” which currently only applies to those “material
elements” of an asylum claim that are “deliberately fabricated,” to also include applications that
are “filed without regard to the merits of the claim” or are “clearly foreclosed by applicable law”;
thus shifting the standard from a purely factual determination to a legal one. Notice at 36295.
Third, under the Proposed Rule, AOs—who are not required to be attorneys—would be given the
discretion to deny or refer an asylum claim to an IJ based solely on the AO’s own determination
of frivolousness. When coupled with the Notice’s expanded discretion for IJs to pretermit cases,
the functional outcome of these changes is the eradication of the individual’s meaningful
opportunity to be heard.
This three-prong approach, as further discussed below, is inconsistent with both a plain
reading of the statute and legislative intent. And the resulting impact on applicants is not only
severe, but also inconsistent with the intent behind identifying and declaring applications to be
“frivolous.” Under section 208(d)(6) of the INA, an immigrant may be permanently ineligible for
any benefits under the INA if the Attorney General determines that such individual has knowingly
made a frivolous application for asylum and has also received the notice required under paragraph
(4)(A) of the same section. By expanding the definition of “frivolous” and allowing AOs to make
that determination themselves, the Administration seeks to weaponize this lifetime ban and use it
in a way that was never intended nor sanctioned by Congress.
Moreover, these proposed changes disenfranchise asylum applicants and particularly pro
se applicants. Such pro se applicants are able to attest to the factual circumstances they experienced
in connection with their asylum application, but are ill-equipped to evaluate the legal merits of
their own claim in a foreign jurisdiction, in a judicial system they are not familiar with, and perhaps
in a language they are not yet fluent in. The Proposed Rule as set forth in the Notice would create
the unjust situation in which an applicant would be barred—for life—from relief under the INA if
she submitted a legitimate asylum claim that was not presented correctly or was, unknown to her,
foreclosed by applicable law just the day before.
-9-
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The severity of this lifetime ban is not lost on an Administration that looks to weaponize it
to thwart a crisis of “rampant” asylum fraud that simply does not exist.
i.

The Purported Clarifying of the Term “Knowingly” and Expansion of
the Definition of “Frivolous” Are Extreme Changes to the Current
Landscape of Asylum Law and in Direct Conflict With Both a Plain
Reading of the Text and Legislative Intent.

The Proposed Rule works to threaten tens of thousands of legitimate asylum applicants
with a severe penalty that was contemplated by Congress as only applicable to those individuals
who knowingly filed, with regards to a material element of the claim, a deliberately fabricated
application. Because of the severity of this penalty, under the current framework, such a finding
may only be made if an IJ or the BIA is satisfied that the applicant, during the course of the
proceedings, has had sufficient opportunity to account for any discrepancies or implausible aspects
of the claim. 8 CFR § 1208.20. The legislature formulated this high standard for frivolousness and
put in place the safeguards for a meaningful review and opportunity to be heard by an IJ or the
BIA “with the severity of the consequences [of the lifetime ban] in mind.” In re Y-L-, 24 I&N Dec.
151, 158. The Administration’s Proposed Rules as set forth in the Notice ignore that intent and
substitute the legislature’s clear formulation for their own.
The Proposed Rule purports to “clarify” the legislature’s intent in order to include a
broadened definition of “knowingly” that encompasses an asylum claim made with willful
blindness, which is proposed to be defined as the applicant “being aware of a high probability that
his or her application was frivolous and deliberately avoid[ing] learning otherwise.” Notice at
36273. The Notice states that the application must have been “knowingly made—i.e., knowing of
its frivolous nature[…]” to be considered frivolous. Id. This proposed amendment is coupled with
an expansion of the definition of frivolous to include claims that are filed “without regard to the
merits of the claim” or are “clearly foreclosed by applicable law.” Notice at 36295. That the Notice
seeks to “clarify” the meaning of “knowingly” to include willful blindness is an improper
extension of the term and inconsistent with a plain reading of the statute’s text and legislative
intent.
The Notice states that “[t]he statutory text does not provide a definition of “frivolous,”
expressly restrict how it may be defined, or compel a narrow definition limited solely to the
deliberate fabrication of material elements[…]” Notice at 36274. But this is wrong. The statutory
text does, in fact, compel a narrow definition limited solely to the deliberate fabrication of material
elements, thus restricting how the term “frivolous” may be interpreted. The legislature’s express
exclusion of purportedly “other types of frivolousness” such as “abusive filings, filings for an
improper purpose, or patently unfounded filings” was purposeful. Notice at 36274. The
Administration seems to suggest here that the legislature must have included an enumerated
laundry list of those items that would not encompass frivolousness in order for the list they did
draft (i.e., only deliberate fabrication as to a material element of the claim) to be recognized as
clear. A matter that is not covered by the plain text of the law is to be treated as not covered. See
generally, The District of Columbia v. Heller, 554 U.S. 570 (2008) (Scalia writing for the
majority). The Administration cannot ignore the plain text of the law.
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The current rule states that an asylum claim may be considered frivolous only if a material
element of an asylum claim is determined to be deliberately fabricated. This is a cognizant
departure from the language included in the then proposed rule, which sought to define a frivolous
application as one that “is fabricated or is brought for an improper purpose.” Detention and
Removal of Aliens; Conduct of Removal Proceedings; Asylum Procedures, 62 FR 444, 468 (Jan.
3, 1997) (proposed rule). The Notice properly takes note of this amendment to the language
between the proposed and final rule, stating that the final rule “did not explain why DOJ altered
its proposed definition.” Notice at 36274. But the legislature’s intent is clear in its final language.
The legislature’s decision to replace the more broad “is fabricated or brought for an improper
purpose,” in the proposed rule, which would have been applicable to all aspects of an asylum claim
(not only those that are material), with the more pointed “is deliberately fabricated,” applicable
only to material elements of an asylum claim in the final rule, necessarily means that the legislature
intended to narrow this section’s reach. The Notice ignores the drafting history, and the proposed
different formulations, entirely.
The characterization of this measured substitution as “settling” is blatant misinterpretation.
Regardless of a lack of explanation in the legislative history for the basis for this change, the fact
of the change itself establishes the intent to narrow what can be considered as “frivolous.” To
broaden the meaning of “frivolousness” would, therefore, be inconsistent with the clear legislative
drafting history and Congress’s intent when this rule was first considered. The Proposed Rule
states that “one of the central principles in asylum reform process begun in 1993” is “to discourage
applicants from making patently false claims.” Detention and Removal of Aliens; Conduct of
Removal Proceedings; Asylum Procedures, 62 FR at 447 (emphasis added). The same Black’s
Law Dictionary cited in the Notice defines “false” as “[u]ntrue; [d]eceitful; lying; [n]ot genuine;
inauthentic; [w]rong, erroneous.” Black’s Law Dictionary (11th ed. 2019). A false claim, or untrue
claim, or wrong claim is not a meritless claim and the legislature that drafted the final rule properly
understood and provided for such distinction; the current Proposed Rules as set forth under the
Notice does not. See generally, Heller, 554 U.S. at 573 (stating that the “normal meaning [of a
word] excludes secret or technical meanings”).
The principle of discouraging applicants from making patently false claims is well codified
in the final rule’s requirement that an application be “knowingly” “deliberately fabricated” in order
to be considered frivolous. The Notice’s statement that its proposed change would “better
effectuate the intent […] to discourage applications that make patently meritless or false claims”
is disingenuous. Congress’s intent to discourage patently false claims was appropriately and
effectively discharged by the regulations that the Departments seek to displace. See King v.
Burwell, 576 U.S. 988 (2015) (“[c]ontext always matters. Let us not forget, however, why context
matters: It is a tool for understanding the terms of the law, not an excuse for rewriting them”)
(dissent). The plain language of the statute reflects Congress’s intent to effect a narrow view of
frivolous.
ii.

The Expansion of the Definition of “Frivolous” Will Allow
Adjudicators to Preemptively Deny Potentially Meritorious Asylum
Claims.

The Administration proposes expanding the term “frivolous” to include applications
“without merit” or those “filed without regard to the merits,” as well as claims that are “clearly
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foreclosed by applicable law.” Notice at 36295. This staggering expansion of frivolousness
beyond the realm of facts and into the world of legal sufficiency would require individuals who
have fled their home country in fear of their life—who often do not speak English and cannot
afford to hire an attorney—to understand the intricacies of American immigration law. These
changes would force refugees to undertake significant, complex legal research during a period of
immense trauma in their lives to assert a claim, or else risk a finding that they were willfully blind
to the fact that their claim was legally meritless, ultimately culminating in the refugee’s removal
and permanent ineligibility for any U.S. immigration benefits. The effect of this proposed change
is likely to prove cataclysmic to pro se applicants, who may be able to articulate the facts about
what happened to them, but not form a coherent legal argument without the assistance of an
attorney. As a result, well-meaning asylum seekers with a legitimate fear of persecution would be
subjected to the harsh penalty—historically reserved for cases of fraud—of permanent ineligibility
for any U.S. immigration benefits.
Further, the Administration is using the threat of permanent ineligibility for immigration
benefits as a tool to dispel even more refugees, offering the option to accept a voluntary departure
order back to their home country (the same country they just risked their life to flee from) instead
of making a frivolous finding. However, as the Administration knows, even a timely voluntary
departure does not protect a refugee from other inadmissibility bars and overstaying a voluntary
departure period can bring extremely severe consequences—including a monetary fine of up to
$5,000 and ineligibility for grants of cancellation of removal, adjustment of status, change of
status, registry, and voluntary departure. INA § 240(B)(d). Thus, if a refugee is ordered to
voluntarily depart and fails to do so, but later becomes eligible to adjust his or her status, he or she
would almost certainly be found ineligible to do so for 10 years. Id. The threat of a frivolousness
finding that would result in permanent ineligibility for immigration benefits is designed to coax
asylum applicants—including those with potentially meritorious claims—into just giving up and
going “home” to a country where they are in mortal danger. This is an inappropriate and
unjustifiable use of the Administration’s power.
This follows in a long line of actions by the Administration designed to chip away at the
resources available to migrants coming from Central America and further complicate the asylum
process. See, e.g., Matter of A-B- (2018) (in which Attorney General Sessions overruled BIA
precedent which previously recognized domestic violence and gang violence as valid bases for
asylum); 8 CFR § 1208.13(c)(4) (July 2019) (barring migrants who enter the southern border
through Mexico from seeking asylum). The Proposed Rules now weigh the scales against asylum
seekers by requiring them to advance legally precise case theories, often without the aid of legal
help. Coupled with the improperly broadened definition of “frivolousness,” asylum seekers’
inability precisely to state their claims for asylum to the satisfaction of AOs or IJs empowered
peremptorily to deny claims may also bar them from being able to claim any remedy whatsoever
under U.S. immigration law. Given the current and ongoing flux in case law—often prompted by
the Attorney General’s recent embrace of the process of self-certifying cases in order to upend
long-established precedent—the expansion of frivolousness to include claims “foreclosed by
applicable law” is not only unreasonable but cruel.
Even if the Administration’s recent actions tell us nothing else, they at least reveal that
asylum law is evolving at a rapid rate with which even immigration law practitioners have
difficulty keeping up. To require an asylum seeker to attest not only to their lived experience and
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trauma, but also to the efficacy of complex legal arguments—or else risk expedited removal and
the loss of immigration benefits for life—is unfair and unnecessarily penal in intent. If they were
to go into effect, the Proposed Rules contemplated in the Notice would result in the wholesale
denial of potentially meritorious asylum claims, ultimately culminating in legitimate asylum
seekers’ expulsion from the United States to a countries in which they are in grave danger, as well
as a permanent ban on ever receiving U.S. immigration benefits. Such a result is unjust in every
sense of the word.
iii.

Allowing an AO to Make a Threshold Determination of Frivolousness
Forecloses Meaningful Factual Development and Facilitates
Wrongful Pretermission.

The Notice states that “[a]llowing asylum officers to refer or deny frivolous cases solely
on that basis would strengthen USCIS’s ability to root out frivolous applications more efficiently
[…] and would help the Department better allocate limited resources and time and more
expeditiously adjudicate meritorious asylum claims.” Notice at 36275. Given that IJs must review
a claim de novo, it is unclear how an AO’s determination of frivolousness would help encourage
judicial efficacy. By focusing on the possible frivolousness of a non-material element of the claim,
an AO is likely to do less fact-finding, therefore giving the IJ less information to review when
making a determination and in turn causing the IJ to expend more time and resources reviewing
the claim.
The expansion of an AO’s ability to determine and refer cases to an IJ based on
frivolousness would only result in a lowered burden if courts, through wrongful pretermission, as
discussed above, decided not to hear cases. This combination of an AO’s extended discretion to
refer an applicant to an IJ coupled with an IJs heightened discretion to not hear cases under the
Notice necessarily results in the removal of the individual’s meaningful opportunity to explain
discrepancies or purportedly implausible aspects of the claim. This removes a vital safeguard as
discussed by the legislature and strips an applicant of any meaningful opportunity to be heard.
iv.

Credibility Determinations Already Provide Adjudicators With The
Necessary Tools to Weed Out Fraudulent Asylum Applications.

The stated legislative intent to “discourage applicants from making patently false claims”
and to “reduce the likelihood that fraudulent or frivolous applications will enable deportable or
excludable aliens to remain in the U.S. for substantial periods” is already provided for through an
AO’s ability to make factual credibility determinations and refer cases to IJs under such
determinations. Detention and Removal of Aliens; Conduct of Removal Proceedings; Asylum
Procedures, 62 FR at 447; S. Rep. No. 104-249 at 2 (1996). According to the USCIS RAIO
Combined Training Program, AOs are instructed to provide the applicant an opportunity to explain
any information in the Form I-598 that conflicts with interview testimony when making a
credibility determination. See USCIS RAIO Combined Training Program, “Interviewing –
Introduction to the Non-Adversarial Interview Training Module,” 29 (December 20, 2019) (stating
that AOs “must learn to distinguish between the likelihood that the interviewee is confused and
the possibility that his or her non-responsiveness is an attempt to receive a benefit by fraud.”).
AOs are thus already implementing the goals of the legislature without the discretion to make
frivolousness determinations, an intricate legal task. To improperly expand the scope of their
- 13 -
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discretion could lead to a conflation of negative credibility and frivolousness that is inconsistent
with case law and punitive to applicants.
In Matter of B-Y-, the BIA makes clear that a determination of credibility must be distinct
from a determination of frivolousness. Matter of B-Y-, 25 I&N Dec. 236, 240 (BIA 2010). The
BIA states that such determinations must be made separately because the burden of proof differs
as to credibility and frivolousness—the respondent has the burden of demonstrating credibility,
while the Government bears the burden in the frivolousness determination. Id. See also Scheerer
v. United States Attorney General, 445 F.3d 1311, 1322 (11th Cir. 2006) (reversing a finding of
frivolousness and stating that “[u]nder 8 CFR § 208.20 a finding of frivolousness does not flow
automatically from an adverse credibility determination”). Matter of B-Y- places a significant
burden on IJs—one that would likely be lost on a non-attorney—to bifurcate findings of credibility
and frivolousness because such findings of frivolousness “should not simply be left to be interfered
or extrapolated from the strength of the overall adverse credibility determination.” Matter of B-Y,
25 I&N at 241. This proposition is further supported by the Eleventh Circuit in Scheerer, which
stated that “[i]nconsistencies between testimony and an asylum application […] do not equate to
a frivolousness finding under Section 1158(d)(6), which carries with it much greater consequences.
It is because of those severe consequences that the regulation requires more: ௗa finding of
deliberate fabrication of a “material element” of an application, plus an opportunity for the alien
to account for inconsistencies.” Scheerer, 445 F.3d at 1322 (emphasis added). This balancing is
important given the severe repercussions of an application found to be frivolous and is only
properly protected by a thorough review by an IJ or the Board and meaningful opportunity to be
heard by such. See Asylum Procedures, 65 Fed. Reg. at 76,128.
Allowing AOs to refer cases solely on the basis of frivolousness thus does nothing to
further implement the legislative intent to deter fraudulent applications. It is important to ask,
then, what this Proposed Rule truly aims to do, particularly when the logical result is the
compounding of two distinct determinations into a single standard, not made by an IJ or the Board,
that likely results not only in the denial of reprieve but the active infliction of harm.
B. The Purported Justifications for the Proposed Rules are False, Biased and Based
Upon a Hostile View of Asylum.
I.

The Public Policy Notion that Fraudulent Asylum Applications Are Rampant
and Increasing is False and Unsupported by Facts.

The current administration erroneously cites an increase in fraudulent asylum cases as the
policy basis for the changes set forth in the Notice, particularly regarding the expansion of the
definition of “frivolous.” The Notice states that “[f]rivolous asylum applications are a costly
detriment, resulting in wasted resources and increased processing times for an already overloaded
immigration system. See Angov v. Lynch, 788 F.3d 893, 901-02 (9th Cir. 2015) (“[Immigration
f]raud, forgery and fabrication are so common—and so difficult to prove—that they are routinely
tolerated. * * * [I]f an alien does get caught lying or committing fraud, nothing very bad happens
to him. * * * Consequently, immigration fraud is rampant.”).” Notice at 36273. But the Notice
fails to cite any meaningful statistics to support it and instead only offers banal platitudes about
judicial efficacy. If fraud is the underlying issue, as the Administration claims, then expanding
the definition of “frivolous” would not have an effect. Not only does the Notice fail to explain the
- 14 -
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link between fraud and frivolousness, the fundamental premise that there is rampant fraud which
demands such draconian, and unrelated, measures is not supported by the facts.
Many of the Administration’s claims of “rampant” fraud are based on a 2014 House
Judiciary Subcommittee hearing to a 2009 internal USCIS report which claims there is evidence
of a 70% rate of proven or possible fraud in asylum cases and states that “[i]f 70 percent of these
grants were made based on fraudulent applications, American taxpayers are being defrauded out
of hundreds of millions, if not billions, of dollars each year.” Asylum Fraud: Abusing America’s
Compassion? Hearing before the Subcommittee on Immigration and Border Security of the House
Committee on the Judiciary, 113th Cong., 2d Sess. (2014). This 2009 report was based on a small
sample of 239 affirmative asylum applications, from the short window of May to October 2005,
which claimed to find “proven fraud” in 29 applications (12%). Id. This is hardly evidence, ten
years after the fact, of a 70% fraud rate.
The Administration also points to the findings from Operation Fiction Writer, a criminal
investigation of attorneys and application preparers who purportedly counseled asylum seekers to
lie about religious persecution and forced abortions to bolster their claims. Although Operation
Fiction Writer is one serious example of criminal immigration fraud from 2014, criminal
prosecutions for immigration offenses have generally been down. Convictions for immigration
offenses with a prison sentence of one year or more in November 2017 were down 10% from 2016
and 41.1% from five years earlier. TRAC Immigration Project, Serious Criminal Immigration
Convictions
Still
Infrequent
Under
Trump
(2018),
available
at
https://trac.syr.edu/immigration/reports/496/. This evidence suggests that, if anything, asylum
fraud has decreased.
II.

The Notice Presents Its Opinion on Increasing Asylum Applications as
Evidence of Malfeasance As Objective Fact.

The Notice also points to the significant increase in asylum cases and asylum seekers as a
failure of the U.S. immigration system, with the President claiming that the approximately 1,700%
increase in asylum claims over the past year is evidence that immigrants have found a way to
“game the system.” See Notice at 36273; Remarks by President Trump at the National Federation
of Independent Businesses 75th Anniversary Celebration, June 19, 2018, available at
https://www.whitehouse.gov/briefings-statements/remarks-president-trump-national-federationindependent-businesses-75th-anniversary-celebration/.
However, this supposed explanation ignores the fact that the significant increase in the
number of asylum seekers can be directly tied to the humanitarian crises south of the border. The
vast majority of defensive cases were filed by applicants from Northern Triangle countries (El
Salvador, Guatemala, and Honduras) and Mexico. A 2018 Department of Homeland Security
report detailing the amount of affirmative and defensive asylum cases between 2016 and 2018
states that “[s]imilar to [2017], the largest numbers of applications filed with the courts were from
citizens of the Northern Triangle countries (78,762) and Mexico (24,412) (Table 6b). These four
countries made up over a third (65 percent) of all defensive asylum applications filed with EOIR.”
Refugees
and
Asylees:
2018,
available
at
https://www.dhs.gov/sites/default/files/publications/immigrationstatistics/yearbook/2018/refugees_asylees_2018.pdf; See also U.S. Department of Justice,
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Executive Office for Immigration Review, Statistics Yearbook: Fiscal Year 2018, available at
https://www.justice.gov/eoir/file/1198896/download; Kristie de Pena, Asylum Fraud Isn’t What
You
Think
It
Is,
Niskanen
Center,
Aug.
14,
2018,
available
at
https://www.niskanencenter.org/asylum-fraud-isnt-what-you-think-it-is/; Lindsay M. Harris,
Sessions fundamentally misses the mark on asylum system, The Hill, Oct. 17, 2017, available at
https://thehill.com/opinion/immigration/355734-sessions-fundamentally-misses-the-mark-onthe-asylum-system.
The Departments’ efforts to deny Central American migrants en masse have been
extremely successful. Following Matter of A-B-, asylum grant rates for El Salvador, Guatemala
and Honduras—the same countries repeatedly and falsely accused by the Administration of filing
fraudulent and meritless asylum applications (an accusation advanced without evidence in the
Notice)—fell to an average of 14.4 percent (June to November 2018) compared to a 23.9 percent
grant rate in the first five months of 2018—a nearly 10-point drop. All other countries saw virtually
no change in grant rate, with only a 0.5-point decrease. See Syracuse University Transactional
Records Access Clearing House (TRAC) Asylum Decision Tool, available at
https://trac.syr.edu/phptools/immigration/asylum/. Similarly, at the time of its passage, the effect
of the government’s bar on applicants traveling through Mexico was “to effectively close the
border to the vast majority of the 18,700 asylum seekers on Mexico’s side of the border[,] most of
[whom] have traveled from Central America and Cuba.” Santiago Perez, New Asylum Rule
Strands Thousands at Southern Border, The Wall Street Journal (July 16, 2019), available at
https://www.wsj.com/articles/new-u-s-asylum-rule-strands-thousands-at-southern-border11563285772. And that is to say nothing of the thousands of migrants who have attempted to
travel to the United States to escape persecution since the Administration passed the rule in July
2019.
III.

Supposed Gains in Judicial Efficiency Are Either Illusory or Disingenuous.

Any supposed gains in judicial efficiency through the expanded definition of
frivolousness—with which the Proposed Rules metaphorically arms intrepid AOs and IJs to cut
through the thick weeds of fraudulent asylum claims—is immediately undercut by vague language
ripe for appellate challenges. By removing the requirements that a fabrication be “deliberate” and
“material,” and instead imposing broader standards, the Proposed Rule opens the door to increased
litigation. Under the Proposed Rules, an application would be deemed frivolous “if applicable law
clearly prohibits the grant of asylum.” Notice at 36276. As the Notice itself takes pains to note
that “reasonable arguments” to modify or even reverse existing law may not be frivolous, it is clear
that there is ample room to litigate the “reasonableness” of claims. Due to the draconian penalty
associated with a finding of frivolousness, applicants may be more inclined to appeal any such
finding. Increased appellate litigation, at both the BIA and the Circuit Courts, undermines any
justification based on judicial efficiency.
Similarly, it is important to note that the sweeping discretion to pretermit hearings is likely
to prove tempting to IJs operating in a pressure-cooker environment of harsh performance metrics.
In 2018, EOIR issued Performance Metrics requiring IJs to complete 700 cases per year, 95% at
the first scheduled individual hearing, and further requiring a remand rate of less than 15%. See
EOIR Performance Plan Adjudicative Employees, March 30, 2018 available at
https://www.aila.org/infonet/eoir-memo-immigration-judge-performance-metrics. The metrics
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place pressure on IJs to quickly adjudicate cases without granting continuances. Allowing IJs to
pretermit asylum cases without holding a hearing, coupled with incentives for IJs to quickly
process cases in order to meet the EOIR’s performance metrics, will necessarily lead to the
premature denial of applications that may have had a chance of succeeding at a hearing. That is,
IJs will feel pressured to use pretermission to meet their metrics, having been stripped of other
options. The increased “efficiency” comes at a grave price—a duplicitous trade off with due
process.
C. The Proposed Rules Disproportionately Disenfranchise Pro Se Asylum Applicants
and Will Hamper Pro Bono Representation.
CBJC provides free legal services to low-income New Yorkers, many of whom would
otherwise be required to represent themselves pro se, by mobilizing pro bono lawyers, law firms,
and corporate legal departments. As one of its core projects, CBJC’s Immigrant Justice Project
works to secure representation for vulnerable immigrants including asylum seekers, survivors of
violent crimes and trafficking in the United States, and others seeking humanitarian remedies.
After receiving a request for assistance, CBJC screens prospective clients, first by telephone and
then in an in-depth meeting. Cases are accepted only after a legal analysis of the grounds for
asylum. CBJC then pairs the asylum seeker with a pro bono attorney, continuing to provide
mentorship and guidance throughout the representation. Pro se applicants receive the benefit of a
high-quality representation without charge, while pro bono attorneys are able to take on
challenging cases bolstered by the support and legal expertise of CBJC staff. This successful
model has resulted in hundreds of individuals being granted asylum before the Asylum Office and
in Immigration Court.
In an increasingly complicated legal framework, it is no surprise that the odds of gaining
asylum are five times higher when represented: 91% of asylum seekers without representation are
denied. See TRAC, Asylum Representation Rates Have Fallen Amid Rising Denial Rates (2017),
available at https://trac.syr.edu/immigration/reports/491. Yet nationally, only 37% of asylum
seekers are represented. See American Immigration Council, Access to Counsel in Immigration
Court
(2016),
available
at
https://www.americanimmigrationcouncil.org/sites/default/files/research/access_to_counsel_in_i
mmigration_court.pdf. Legal representation has an undeniable impact on outcomes but
unfortunately, asylum seekers, especially recent arrivals to the U.S. or those lacking resources,
struggle to find competent counsel. See Accessing Justice: The Availability and Adequacy of
Counsel in Immigration Proceedings: New York Immigrant Representation Study Report, 33
Cardozo L. Rev. 357 (2011-2012). With no right to counsel in immigration proceedings, legal
services and pro bono attorneys provide an invaluable resource. Indeed, studies show that
representation leads to higher appearance rates, as well as fairer, more efficient, and more
consistent adjudication. Pro bono attorneys in particular have long been a recognized and
appreciated bulwark of the Immigration Court system, “benefit[ting] both the respondent and the
court, [by] providing respondents with welcome legal assistance and the judge with efficiencies
that
can
only
be
realized
when
the
respondent
is
represented.”
See
https://www.justice.gov/sites/default/files/eoir/legacy/2008/04/24/08-01.pdf; see also City Bar
Justice Center Press Release, “NYC Bar Association Calls for Right to Counsel for Immigrant
Detainees” (November 2009) (noting that representation increases judicial efficiency and
decreases wastefulness).
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Yet the Proposed Rules will result in the summary dismissal of countless claims by asylum
seekers before legal service organizations like CBJC even have the opportunity to locate pro bono
representation. Potentially meritorious cases would be pretermitted not because the applicant has
no claim, but because they did not know how to articulate it within the confines of a written I-589
application. Such cases may never reach pro bono counsel. CBJC knows firsthand that this rule
will lead to legitimate asylum seekers being deported. One particular case is illustrative: a potential
client contacted CBJC after an IJ refused to let her testify and denied her asylum. CBJC accepted
her case and found her pro bono counsel with Willkie Farr. After the BIA remanded based on
denial of due process, Willkie Farr represented the client, who testified at a full hearing and
ultimately prevailed based on her political opinion and particular social group membership. Under
the proposed pretermission regulation, the initial denial would stand and the client would have
been deported. Although that specific case is dramatically on-point, the impact of the Proposed
Rule is in fact much broader. It is commonplace for CBJC to accept clients who have already
submitted an I-589 asylum application but have not yet had their individual hearing. Pro bono
attorneys then work with clients to refine and articulate their claims into an accepted legal
framework. This involves not only a nuanced understanding of legal theory but also eliciting and
including facts that an individual may think irrelevant—but which in fact prove critical to
advancing their claim. Many of these cases are subsequently granted. Under the Proposed Rule,
they would simply disappear.
The expansion of frivolousness also poses unique harms to pro se applicants and, by
extension, potential pro bono representation. Though the Notice is careful to note that “reasonable
arguments to extend, modify, or reverse the law as it stands” should not be considered frivolous,
it is hard to see how a pro se applicant would be able to convincingly argue that existing case law
should be either refined or reversed. Notice at 36276. This harm is especially acute given the
turbulent state of asylum case law over the past several years. In one CBJC case, an Attorney
General opinion undermining the entire legal theory of the case was issued just days before the
scheduled hearing. Pro bono counsel was able to seek a briefing extension from the IJ and perform
the exhaustive legal research required to advance the case. A pro se applicant would likely find
this an impossible task. The expansion of frivolousness to encompass legal arguments is unjust,
particularly as applied to pro se applicants, many of whom are also detained. Fear of the harsh
consequences resulting from a finding of frivolousness may also disproportionately lead pro se
applicants to accept voluntary departure, withdrawing their applications with prejudice and
waiving any right to appeal. This iron fist in a velvet glove forecloses the efforts of any future pro
bono counsel.
The proposals on pretermission and frivolousness effectively tie the hands of any pro bono
counsel seeking to rehabilitate a case filed by a pro se applicant. By frustrating and complicating
the process, the Administration may actually decrease judicial efficiency while concurrently
stripping asylum applicants of a meaningful opportunity to gain asylum.
Conclusion
As asylum law currently stands, pro se asylum seekers have the odds stacked against them;
the Proposed Rule will make it impossible for a pro se applicant to make a successful claim for
asylum. This is because the Proposed Rule, through the expansion of the definition of frivolous
and heightened deference to IJs to pretermit cases, seek to exclude, frustrate and ultimately
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penalize any applicant that cannot navigate the complex waters the Administration has
purposefully agitated.
Finally, we are again compelled to lodge our overarching objection to this Notice and the
Proposed Rule in its entirety, beyond the sections on pretermission and frivolousness. The United
States is currently grappling with a global health pandemic of unprecedented scope and uncertain
future effects. The unique challenges posed by the pandemic have been recognized by the
Departments in other contexts, yet ignored here. The Notice, with its inexcusably short 30-day
comment period, operates to rewrite the entire asylum system by regulation without affording the
public a meaningful opportunity to respond. It upends decades of established case law and in
multiple instances ignores the very statute it supposedly implements. It is lawmaking by fiat, and
it is made worse by directing its most drastic changes squarely toward a vulnerable and traumatized
population.
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For all the reasons set out above, the City Bar Justice Center and Willkie Farr urge the
Departments not to put into effect the drastic changes to asylum law and procedure proposed in
the Notice.

By:
Jennifer H. Kim
Caitlin Miner-Le Grand
CITY BAR JUSTICE CENTER
42 West 44th Street
New York, NY 10036
(212) 382-6727

By: /s/ Richard Mancino_____________________
Richard Mancino
Shaimaa M. Hussein
Ciara Copell
Danielle K. Bradley
Ahmad El-Gamal
WILLKIE FARR & GALLAGHER LLP
787 Seventh Avenue
New York, NY 10019
(212) 728-8000
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Laurie Ball Cooper
Legal Director
Laurie.BallCooper@ayuda.com
202-349-0656

Transforming Lives.
Strengthening Communities.

Submitted via www.regulations.gov
Administrative Headquarters
1413 K Street NW
STE 500
Washington, DC 20005
(202) 387-4848

Washington Office
6925B Willow Street NW
Washington, DC 20012
(202) 387-4848

Lauren Alder Reid, Assistant Director,
Office of Policy,
Executive Office for Immigration Review,
5107 Leesburg Pike, Suite 1800, Falls Church, VA 22041
Office of Information and Regulatory Affairs,
Office of Management and Budget,
725 17th Street NW, Washington, DC 20503;
Attention: Desk Officer, U.S. Citizenship and Immigration Services, DHS
July 15, 2020

Virginia Office
2701 Prosperity Avenue
STE 300
Fairfax, VA 22031
(703) 444-7009

RE: RIN 1125-AA94 or EOIR Docket No. 18-0002, Public Comment
Opposing Proposed Rules on Asylum, and Collection of Information
OMB Control Number 1615-0067
Dear Mrs. Alder Reid,

Maryland Office
8757 Georgia Ave
STE 800
Silver Spring, MD 20910
(240) 594-0600

www.ayuda.com

Ayuda writes to comment in strong opposition to the Notice of Proposed
Rulemaking referenced above and published in the Federal Register on June
15, 2020. This Notice of Proposed Rulemaking seeks to overturn decades of
U.S. and international law governing asylum in the United States, and it does
so without justification. The results of these proposed rules will include not
only depriving bona fide refugees of the protections of asylum, which
Congress has long extended to them, but also confusion among adjudicators,
conflicts between the statute and the regulations likely to lead to multiple
legal challenges, diminished standing of the United States globally as these
provisions violate international law, and increased burdens on small
businesses (such as small immigration law firms) and non-profits such as
Ayuda.
Ayuda is a 501(c)(3) organization that provides legal, social and
language access services to low-income immigrants in Virginia, Maryland,
and the District of Columbia. For over forty-five years, we have served tens of
thousands of immigrants through our legal services program. For the last
several fiscal years, Ayuda has served approximately 3,000 individuals in its
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direct services programs. 1 More specifically relevant to these comments, Ayuda has represented
hundreds of individuals from all over the world in asylum applications. In addition to the legal
services that Ayuda offers, our social services program provides counseling and comprehensive
case management services to hundreds of immigrant victims of violence each year. 2
1. Introduction and Summary of Objections to the Proposed Regulations
The proposed rules suffer from multiple deficiencies, as detailed below, that are both
procedural and substantive in nature. Of greatest concern, these proposed regulations are part of
a concerted attack on asylum seekers and the very system of asylum in the United States. These
proposed rules appear to be yet another effort to limit the access that Central Americans in
particular have to asylum protections in the United States. (Though, to be clear, the harms
inherent in these proposed regulations would affect individuals from all over the world seeking
protection in the United States). Repeatedly, the proposed rules refer to efficiency, clarity, and
consolidation – each of which is merely a trojan horse for what is an effort to severely limit, if
not totally undermine, the statutory protections that these regulations purportedly seek to
implement.
Because of this conflict between the proposed rules and the statute, several provisions of
the proposed regulations, as detailed further below, far exceed the scope of the agency to issue
regulations interpreting the statute. The agency may issue regulations only where there is a gap
in the statutory language or some ambiguity as to the intent of the statute. In so doing, the
agency’s interpretation embodied in the regulations must be consistent with the statute itself. The
proposed regulations include several provisions that plainly violate both the intent and the clear
language of the INA, as demonstrated by several conflicts with decades of case law interpreting
the INA issued by the Executive Branch itself.
Like many reforms before them, the proposed rules assume that asylum seekers are
maliciously intending to defraud the United States government, exploiting supposed loopholes in
the system and misleading adjudicators at every turn. Although in any group of people there are
individuals ready to commit fraud, whether out of desperation or some other motivation,
1

For additional detail about Ayuda’s work, please see Ayuda’s annual impact reports, available at:
https://www.ayuda.com/about-us/impact-reports/. Attached or including all sources referenced in this comment
would result in prohibitive length, so instead we have included hyperlinks to sources wherever possible. We
respectfully request that the Agency review each of these sources as part of its consideration of our comments.
2
The individuals contributing to these comments have more than fifty years of combined experience practicing
immigration law, including Ayuda Pro Bono Attorney Larry Katzman (formerly Pro Bono Counsel at Steptoe and
Johnson, Legal Director at Northwest Immigrants’ Rights Project, and protection officer with the United Nations
High Commissioner on Refugees, among other related qualifications), Ayuda Legal Director Laurie Ball Cooper
(also adjunct professor of Refugee and Asylum Law at Scalia Law School, George Mason University and formerly
adjunct professor at Washington College of Law, American University), Ayuda Managing Immigration Attorneys
Katharine Clark (formerly Immigration Counsel, U.S. Senate Judiciary (Minority) Committee and Senior Litigation
Counsel, Office of Immigration Litigation- Appellate Section, U.S. Department of Justice) and Joshua Doherty,
Ayuda Crime Victims’ Rights Fellow Katie Flannery (formerly Protection Officer at the United Nationals High
Commissioner for Refugees), Staff Attorney Dana Florkowski, and law student intern Katie Weise. Resumes are
attached, and we request that the Departments review our collective qualifications in assessing our comments and
the experience that informs them.
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Ayuda’s experience is that individuals willing to subject themselves to the rigors of the existing
asylum adjudication system in the United States are, in the vast, vast majority of cases, bona fide
refugees fleeing persecution and seeking only the protection to which they are entitled by virtue
of federal and international law.
One shortcoming of the system of asylum that such individuals in the United States must
traverse is that the asylum system is difficult to understand, difficult to navigate, and confusing:
an applicant proceeding without legal counsel is too often already set up to fail. These proposed
regulations would further burden pro se asylum seekers, and the proposed regulations fail to
examine or appreciate the effects on asylum seekers with no legal counsel – the majority of
asylum seekers in the United States. In addition, the proposed regulations ignore the potential
effects on legal service providers – those organizations, like Ayuda, providing free and/or lowcost legal services to those seeking asylum. The proposed regulations would increase
substantially the hours of preparation that go into evaluating, preparing, and presenting asylum
cases on behalf of Ayuda’s clients (who live at or below 300% of the federal poverty line). This
imposes financial costs on Ayuda in terms of staff time (and therefore financial resources to pay
for that staff time) as well as opportunity costs. Each additional hour (or ten hours, as the case
may be, or more) spent on existing asylum cases adds up to potential clients that Ayuda, and
other organizations like us, will then be unable to assist because of these undue burdens. The
proposed regulations ignore these costs completely, which is both a procedural oversight that
renders the proposed regulations inadequate as a matter of law and a substantive oversight that
underestimates, quite substantially, the negative effects of the proposed regulations.
As detailed further below, the proposed regulations do not provide adequate rationale for
the restrictive changes proposed. Although it is not clear that any data could justify the proposed
regulations because of their conflict with the statute, we are left with many questions in trying to
assess the proposed regulations and their likely effects:
x How many asylum applications filed since 2010 have been deemed frivolous by
USCIS and EOIR?
x How many asylum applications filed since 2010 have been referred to the fraud
unit or its equivalent for suspected fraud?
o On what basis have such applications been deemed suspicious?
o What have been the results of those inquiries by the fraud unit?
o What are the specific purported deficiencies in the current system for the
detection of fraud that justify these proposed regulations?
x How many additional hours would the proposed regulations require from
attorneys representing asylum seekers as compared to current law, both in
calculating the financial/staff costs of shifting decades of case law and therefore
requiring intense learning immediately after implementation and in terms of
ongoing increased efforts required under these proposed regulations?
x How would asylum seekers without legal counsel, which comprise the majority of
asylum seekers in the United States, be informed of these changes in regulations?
How much would such efforts cost?
x In what ways would these proposed regulations, if made law, render asylum
seekers ever more vulnerable to immigration legal services fraud (often known as
notario fraud), and what would be the costs of that, financially, to asylum seekers
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x
x

x

x
x
x
x

so defrauded, to the system, in terms of erroneous applications filed on behalf on
bona fide refugees and taking government resources, and to asylum seekers and
legitimate providers of legal services in terms of the need for rehabilitative legal
services to correct erroneous filings?
To what extent, and how, did the Departments consider the ongoing global
COVID-19 pandemic and the limitations it has placed on asylum seekers
worldwide in crafting these regulations and considering their effects?
To what extent, and how, did the Departments consider the effects of civil unrest,
conflict, and prevalent violence in countries through which asylum seekers may
pass in proposing these regulations and considering their effects on asylum
seekers? For example, did the Departments consider the effects of uncontrolled
violence in third countries in determining whether the United States should
require an individual to apply for asylum there? Did the Departments consider the
porousness of borders and possibility of international or transnational criminal
networks assisting in the location and ongoing persecution of asylum seekers in
such supposedly safe third countries? Did the Departments consider the additional
traumas experienced by many asylum seekers in their journey to the United States
and the effects of such experiences on how asylum seekers present and share
information in credible fear interviews, to which the regulations would apply
heightened standards?
Did the Departments consider the impact that these regulations would have on
asylum seekers from different regions of the world, for example, comparing the
likely effects of these regulations on asylum seekers from Africa versus asylum
seekers from Latin America?
Did the Departments intend these regulations to deter individuals from crossing
the United States’ Southern border in particular?
Did the Departments intend these regulations to deter individuals from Central
America, Hispanic and/or Latinx individuals, and/or Mexican nationals from
entering the United States and seeking asylum?
Did the Departments intend these regulations to result in increased deportations of
individuals of Central American and/or Mexican nationalities in particular?
Did the Departments consider the effects of these proposed regulations on women
and individuals who are gender-non-conforming, transgender, and/or
homosexual?

2. The 30-Day Comment Period is Insufficient
The 30-day period permitted for comments on these proposed regulations is woefully
insufficient. The original notice of proposed rulemaking was over 150 pages of text. More
significant than the length alone of the text is the dramatic nature of the proposed rules: because
the proposed rules seek to overturn decades of case law interpreting the INA, and indeed in many
places conflict with the statute itself and clear Congressional intent, responding to the proposed
rule required extensive review of existing law to examine these conflicts. There is no emergent
need for the proposed regulations to justify a 30-day comment period, and indeed this is
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precisely the type of special circumstance given the extensive and broad-sweeping nature of the
proposed regulations that warrants a longer, 180-day comment period. 3
Moreover, this abbreviated notice and comment period took place in the context of a
global pandemic. In June and July 2020, much of the country, and the areas in which Ayuda
operates, remained at limited stages of openness in response to the public health crisis wrought
by COVID-19. Ayuda team members, and other members of the public commenting and
intending to comment on these regulations, continue to be affected by caring for other family
members, including individuals suffering from COVID-19 and children and others without usual
care arrangements due to the virus. In addition, cases and client matters are taking a prolonged
period of time to prepare because of the effects of the virus and the related closures and
precautionary measures, reducing the organizational and individual capacity of legal services
providers.
Although extensive, Ayuda’s comments did not cover several issues we hoped to cover
and simply ran out of time to address, including (but not limited to) the following:
a. The changing burden of proof for reasonable fear interviews;
b. Fully briefing the shortcomings of the paperwork reduction act analysis in the
proposed regulations;
c. Fully articulating the reasons that the proposed regulations require more than a 30day comment period;
d. Detailing the many ways in which any retroactive application of the proposed
regulations, which amount to a complete shift in governing law, to any applications
filed on or before the eventual date of implementation, if implemented, would deny
applicants due process of law; and
e. Examining the ways in which weakened confidentiality protections undermine the
integrity of the asylum system and further place beyond reach the protection of
asylum for those in the most danger, and, correspondingly, those who most need the
protection asylum offers.
An extension of the time period allowed to submit comments is required to permit the public to
meaningfully exercise its right to comment as required by law. A subsequent re-opening of the
comment period will be necessary to remedy this problem, and any such subsequent re-opening
of the comment period must be for an additional time of 60 days or more to allow for meaningful
participation in the process. Ayuda and other providers and members of the public have had to
shift workloads and priorities in order to respond to this 30-day notice and comment period in the
first instance, and recovering from this period of what amounts to unjustifiable, unnecessary
emergency response will require more than a mere additional 30 days. Ayuda requests that the
comment period be re-opened for a minimum of 120 additional days in light of the extensive
nature of the proposed regulations and the unique moment, in terms of the public health crisis, in
which they have been issued.
3. Asylum/Withholding Only Proceedings

3

https://www.federalregister.gov/uploads/2011/01/the_rulemaking_process.pdf.
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The Departments propose to deny access to Section 240 proceedings to persons who are
subject to the expedited removal process and who are determined to have a credible fear of return
to their country of origin. The Departments claim that they are authorized to do this under the
statute and that doing so will provide so-called efficiency gains.
The efficiency rationale is repeated over and over in the proposed regulations and their
related justifications. The Discussion, for instance, explains that this sea-change in procedure
related to those applying for asylum, withholding, and CAT relief will avoid “lengthy and
resource-intensive removal proceedings”. In relying on cryptic comments from BIA decisions in
determining Congressional intent, rather than engaging in their own intensive examination of the
matter, the Departments assert that “Congress intended the expedited removal process to be
streamlined, efficient, and truly ‘expedited’.”
Efficiency is favored not only for its obvious benefit of reducing or eliminating the court
backlog (by denying applicants access to the courts) but also as a pretext to denial of legitimate
asylum claims and reducing perceived flows of asylum seekers arriving at the border. How else
are we to understand the context of this statement: “Section 240 proceedings are often more
detailed and provide additional procedural protections, including greater administrative and
judicial review, than expedited removal proceedings”? Or the assertion, in applying mandatory
bars to asylum at the credible fear stage that it would be “pointless and inefficient” to adjudicate
claims without also considering these bars. Related to this is the corollary proposal to mandate
the applicability of internal relocation at this procedural stage.
It is precisely because the credible fear process affords far fewer procedural protections
that such preclusive procedures and bars should not be closely examined and considered at the
initial credible fear stage, which is by design cursory. Asylum officers do not have the time to
engage in such comprehensive examinations within the context of credible fear interviews,
which are often conducted in crowded detention centers with multiple other people overhearing
such interviews – resulting in many applicants declining to share critical details in that process.
More significantly, asylum applicants are not equipped upon arrival to understand the
nature of the necessary questions that would be required, or their gravity. Many are tired, hungry,
frightened, and without any evidence to demonstrate eligibility and the absence of bars.
Moreover, Ayuda has represented many clients who were not provided interpretation in their best
language – including many individuals who are most comfortable speaking indigenous languages
but who were provided only with Spanish interpretation. How on earth is the typical asylum
applicant to explain, under these circumstances and to the asylum officer’s satisfaction, that a
minor transgression was not a “serious non-political crime” or that staying in a country of transit
for a week or two did not amount to firm resettlement?
Only a very small portion of individuals going through credible fear interviews have
counsel, so establishing credible fear to the heightened standards in these proposals or the
absence of bars is unfair. In addition, many might be eligible for other forms of relief, such as a
T or U visa (including, for example, based on abuses suffered during their journey to the United
States and after arrival and even their treatment in detention centers in the United States), but
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they would be unable to assert their potential eligibility for these forms of relief if they are
placed in asylum/withholding only proceedings.
UNCHR, which provides guidance to states on the UN Convention and Protocol, is quite
specific in required procedures for asylum applicants. In the U.N. Handbook and Guidelines on
Procedures and Criteria for Determining Refugee Status, 4 it explains why such a cursory
review, and so early in the process, is contrary to these treaties that the U.S. has codified:
[A]n applicant may not be able to support his statements by documentary or other
proof, and cases in which an applicant can provide evidence of all his statements
will be the exception rather than the rule. In most cases a person fleeing from
persecution will have arrived with the barest necessities and very frequently even
without personal documents. Thus, while the burden of proof in principle rests on
the applicant, the duty to ascertain and evaluate all the relevant facts is shared
between the applicant and the examiner. Indeed, in some cases, it may be for the
examiner to use all the means at his disposal to produce the necessary evidence in
support of the application. Even such independent research may not, however,
always be successful and there may also be statements that are not susceptible of
proof. In such cases, if the applicant’s account appears credible, he should,
unless there are good reasons to the contrary, be given the benefit of the doubt.
(Emphasis added)
At paragraph 196.
The procedures discussed in the UNHCR Handbook relate to actual asylum
determinations, which have heretofore been handled by immigration judges in Section 240
proceedings with attendant rights such as due process, right to representation (albeit at the
applicant’s expense), and appeal. The preliminary stage, which the credible fear level has
been, has heretofore had a lower threshold, and justifiably so, for the reasons outlined
above. The proposals would turn this “gatekeeping” stage on its head, raising the threshold
while reducing legal rights – all in the name of efficiency and denying asylum seekers their
day in court.

4. Frivolous Applications
The proposed expansion of the frivolousness definition will discourage the filing of
meritorious asylum applications and violate due process by effectively foreclosing administrative
and judicial review.
(a) The rationale for the proposed expansion mischaracterizes the history of the current
regulatory language.

4

Found at https://www.unhcr.org/publications/legal/5ddfcdc47/handbook-procedures-criteria-determining-refugeestatus-under-1951-convention.html.

Page 7 of 72

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 790 of 965

The Departments’ rationale for expanding the definition of “frivolous” relies on a
fundamental mischaracterization of the regulatory history. The proposed regulation aims to
“broaden” the definition of a frivolous asylum application to bring the definition of frivolous in
line with what the Departments perceive as “prior understandings” of the term. 85 Fed. Reg. 115,
36274. However, the broader “improper purpose” language that the Departments cite with
approval from the initial 1997 proposed regulation was rejected after thoughtful consideration in
favor of the current definition. A finding of frivolousness now requires an immigration judge to
find that an asylum applicant “deliberately fabricated” “material elements” of the claim. 8 C.F.R.
1208.20.
The fact that a broader definition was considered and rejected shows that the narrower
definition was, in fact, the accepted “understanding” of the term “frivolous” at the time section
1158(d)(6) was enacted. 5 Moreover, the current requirement of materiality in order to find
frivolousness is consistent with the requirement of materiality in analogous contexts elsewhere in
the INA. See, e.g., Maslenjak v. United States, 582 U.S. __ (2017), 137 S. Ct. 1918 (2017)
(barring denaturalization for immaterial false statement in naturalization application). Thus, the
proposal to expand the definition does not accurately account for the regulatory history or the
larger context of similar determinations in other immigration-related contexts and demonstrates
how much the proposed regulations are a departure from previous agency judgment.
(b) The expanded definition of frivolousness does not achieve the stated goal.
Furthermore, the expanded definition of frivolousness does not achieve the objective
stated in the Departments’ own prefatory discussion. This discussion indicates that the expanded
definition will address applications only that are filed for an “ulterior purpose,” such as “being
placed in immigration proceedings to seek some other form of relief.” 85 Fed. Reg. 115, 36276.
The discussion purports to provide reassurance that “[o]f course, simply because an argument or
claim is unsuccessful does not mean that it can be considered frivolous,” and “[n]either could
reasonable arguments to extend, modify, or reverse the law as it stands.” Id.
However, these reassurances are meaningless because they appear nowhere in the
proposed regulatory language itself, and the proposal is not limited to “improper purpose”
filings. Instead, the proposed regulations permit a frivolousness finding, with all of its severe
consequences, whenever an application is determined in the estimation of an asylum officer or an
immigration judge to be “filed without regard to the merits of the claim” or is “clearly foreclosed
by applicable law.”
Given the extreme complexity of asylum law, it will often be entirely unclear whether an
asylum claim is “unfounded” as a matter of law, where the applicant is truthfully representing his
or her fear and past experience. For the same reason, it is plainly incorrect that an asylum
applicant “presumably knows whether his or her application is . . . meritless.” 85 Fed. Reg. 115,
36276. Indeed, the courts regularly characterize credible applications as “without merit” not
because of fraud or false documents, but, for example, because a proposed social group is not
5

The legislative history cited in the discussion is not to the contrary, as it speaks generally to Congress’s desire to
deter frivolous applications for asylum, without ever so much as discussing potential definitions of “frivolous.” See
S. Rept. 104—209 at 2 (cited at 85 Fed. Reg 115, 26275).
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cognizable. See e.g., Hernandez-De La Cruz v. Lynch, 819 F.3d 784 (5th Cir. 2016) (finding
meritless an applicant’s challenge to the rejection of his proposed social group of “former
informants”).
The complexity of these analyses can be seen in the different conclusions reached by
different federal circuit courts as to what is required to set forth a meritorious asylum claim. It
would be manifestly unjust for an asylum applicant to be barred forever from discretionary
immigration relief merely because the applicant did not understand that in his judicial circuit a
death threat could constitute persecution only under the most extreme circumstance, while in
another circuit a death threat can much more easily constitute persecution or torture. Compare
Cano v. Barr, 956 F.3d 1034 (8th Cir. 2020) (holding that asylum applicant did not suffer
persecution when she was held at gunpoint and threatened with death while being forced to
watch as her abductors brutally beat her son) with Tairou v. Whitaker, 909 F.3d 702, 707 (4th Cir.
2018) (death threat deemed to constitute persecution); Cabrera-Vasquez v. Barr, 919 F.3d 218,
224 n.3 (4th Cir. 2019) (death threat deemed to constitute torture).
This injustice is magnified for pro se asylum applicants, given that represented applicants
are already two to five times more likely to obtain relief from removal in Immigration Court. See
Ingrid Eagly & Steven Shafer, American Immigration Council, Access to Counsel in
Immigration Court, September 2016, p. 19-22. In addition, the differences in interpretation
between the circuits will not be rectified by the Departments’ attempts to clarify and develop
consistency in areas such as social group and political opinion, as discussed elsewhere in
Ayuda’s comments.
(c) The proposed consequences for use of fabricated evidence are overbroad and unfair.
Apart from the proposed provisions related to the merits of an applicant’s asylum claim,
the proposed provision regarding “false or fabricated evidence” is fundamentally overbroad and
at odds with governing caselaw. Courts have long held that, because individuals fleeing
persecution often must rely on false documents in order to escape imminent harm, asylum may
not be denied due to the submission of fraudulent documents, so long as an applicant has
established past persecution or a well-founded fear of future persecution. See, e.g., Zuh v.
Mukasey, 547 F.3d 504, 512 (4th Cir. 2008); Huang v. INS, 436 F.3d 89, 98 (2d Cir. 2006); see
also Matter of Kasinga, (BIA 1996) (holding, inter alia, that use of a purchased British passport
to fly to the United States did not amount to fraud). By proposing to authorize frivolousness
findings based on false documents, the agency impermissibly attempts to skirt these longstanding
rulings.
The Departments cite Scheerer v. U.S. Att’y Gen’l, 445 F.3d 1311, 1317-18 (11th Cir.
2006) and L-T-M- v. Whitaker, 760 F.App’x 498, 501 (9th Cir. Jan. 14, 2019) (unpublished) as
decisions that will surely prompt a parade of horribles, in which the agency will be unable to
make frivolousness findings in meritless cases filed by applicants who are abusing the U.S.
asylum system. However, the sparse caselaw cited – only a single published decision – belies
this concern. This is particularly evident in light of the hundreds of circuit court frivolousness
affirmances in the circuits that decided these cases and elsewhere, which were not precluded by
Scheerer and L-T-M-. See, e.g., Manhani v. Barr, 942 F.3d 1176 (9th Cir. 2019) (affirming
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frivolousness finding without citing or addressing L-T-M-); Ndibu v. Lynch, 823 F.3d 229, 235
(4th Cir. 2016); Niang v. Holder, 762 F.3d 251, 254-55 (2d Cir. 2014); Ruga v. U.S. Att’y Gen’l,
757 F.3d 1193, 1196 (11th Cir. 2014). Indeed, it does not appear that L-T-M- v. Whitaker has
influenced subsequent jurisprudence even insofar as to prompt a single subsequent citation by a
circuit court.
For that reason, we urge the Departments to strike sections (2), (3), and (4) from the
proposed definition of “frivolous” at section 1208.20(c) of the proposed regulation. These
proposed expansions of the frivolous definition are not in accordance with the “improper
purpose” proposal that, in any event, was rejected as overbroad in 1997. Such an expansion will
unjustly dissuade truthful survivors of persecution from filing meritorious asylum applications.
(d) The proposed scienter requirements for a frivolousness finding are unconstitutional
and unnecessary in light of current caselaw regarding frivolousness.
We also urge the Departments to strike proposed sections 208.20(a)(2) and 1208.20(a)(2),
requiring knowledge or willful blindness to the fact that an application is frivolous. The term
“willful blindness” is not defined in this section of the proposed regulation, and this lack of
clarity would lead to confusion and inconsistent adjudications. Indeed, such ambiguity would
preclude asylum applicants from having fair notice of the conduct proscribed by the new bar and
would render the regulation invalid on vagueness grounds. See Sessions v. Dimaya, 138 S. Ct.
1204 (2018) (holding crime of violence definition void for vagueness for failure to provide fair
notice of conduct proscribed).
While the term “willful blindness” is undefined in the context of frivolousness, elsewhere
in the same proposed regulation, the Departments propose to use the term “willful blindness” to
mean that a public official committing torture must be “aware of a high probability of activity
constituting torture” and must “deliberately avoid[] learning the truth.” 85 Fed. Reg. 115, 36303.
Thus, if the term is to be applied consistently throughout the chapter, a frivolousness finding
based on willful blindness will require a finding that an asylum applicant was at least aware of a
high probability that the application was frivolous, and that the applicant deliberately avoided
learning the truth.
In the context of section 1158(d)(6), this scenario is most similar to a frivolousness
finding on an asylum application that is fabricated for a client by his or her representative, where
the client was or should have been aware of the attorney’s fraudulent actions. Courts have held
that such a claim may be found frivolous under the current requirements of deliberate action.
See, e.g., Ndibu v. Lynch, 823 F.3d 229 (4th Cir. 2016) (affirming frivolousness finding where
applicant knew the application contained false information when he signed it); Fernandes v.
Holder, 619 F.3d 1069 (9th Cir. 2010) (affirming frivolousness finding where asylum applicant
signed blank application and attorney filled in a concocted claim). Because the “deliberate”
action requirement already captures the sorts of abuses that the proposed regulation purports to
target, a new regulatory mens rea for frivolousness is not necessary.
(e) The proposed provisions on appeals and motions to reopen violate asylum applicants’
due process rights and are not ameliorative.
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Finally, Ayuda urges the Departments to strike proposed sections 208.20(f) and
1208.20(f) in their entirety, as flagrant violations of due process that will deprive asylum
applicants of their statutory rights to file appeals and motions to reopen. Immigration
proceedings must conform to the Fifth Amendment's requirement of due process. United States
v. Nicholas-Armenta, 763 F.2d 1089, 1090 (9th Cir.1985). See also Gutierrez v. Holder, 662
F.3d 1083, 1091 (9th Cir. 2011) ("A full and fair hearing is one of the due process rights afforded
to aliens in deportation proceedings.”). An individual in removal proceedings has a statutory
right to appeal and judicial review of a final removal order, and to file a motion to reopen
removal proceedings. 8 U.S.C. 1229a(a)(1); 8 C.F.R. 1003.1(b)(3); Lopez-Angel v. Barr, 952
F.3d 1045, 1049 & n.1 (9th Cir. 2020) (explaining that denial of administrative appeal is
functional equivalent of denial of judicial review, in light of requirement to exhaust
administrative remedies). “The motion to reopen is an ‘important safeguard’ intended ‘to ensure
a proper and lawful disposition’ of immigration proceedings.” Kucana v. Holder, 558 U.S. 233,
239 (2010) (quoting Dada v. Mukasey, 554 U.S. 1 (2008)). Where the Government
impermissibly deprives individuals of their statutory rights under the INA, it deprives them of
their due process rights under the Constitution. See Brown v. Holder, 763 F.3d 1141, 1147 (9th
Cir. 2014) (transferring to district court for determination of whether USCIS violated due process
rights by depriving applicant of statutory right to apply for naturalization).
The proposed regulation violates due process because it does not merely require
applicants to waive their rights to appeal the frivolousness determination and withdraw the
asylum application in order to avoid the grave and permanent consequences of a frivolousness
finding. The proposed regulation instead requires asylum applicants to sacrifice their statutory
and Constitutional right to appeal a decision that may be fundamentally defective in some other
respect, such as a denial of withholding of removal or protection under the Convention Against
Torture, in order to avoid the consequences of a frivolousness finding on a withdrawn
application. By stripping an asylum applicant of appeal rights as to the full decision, proposed
sections 208.20(f)(4) and 1208.20(f)(4) effectively moot sections 208.20(g) and 1208.20(g),
which purport to preserve the right to seek withholding of removal and CAT protection despite a
frivolousness finding. Such a right is meaningless without an accompanying right to judicial
review. Indeed, by waiving an appeal in these circumstances, an asylum applicant would even
lose the opportunity to challenge the immigration judge’s finding of alienage, the foundational
fact of any removal proceeding and of an immigration court’s jurisdiction. Therefore, this
mechanism for withdrawal does not “ameliorate” the severity of the proposed regulation, 85 Fed.
Reg. 115 at 36277, but instead is so fundamentally coercive that a waiver of appeal under these
circumstances would not amount to “volitional conduct,” as required for a legally valid waiver of
appeal. Lopez-Angel, 952 F.3d at 1048.
To the extent that the wavier of appeal and motion to reopen provisions, or any other part
of the proposed regulation, are intended to conserve resources and decrease processing times for
an “already overloaded immigration system,” 85 Fed. Reg. at 36273, it is not constitutionally
permissible to cast aside due process and statutory rights in order to serve such goals. Indeed,
when looking at the larger regulatory context, it becomes clear that the stated motivation of
efficiency is a pretext for stripping asylum applicants of due process rights and imposing harsher
consequences for denials of asylum. For example, the proposed regulation imposes an additional
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burden on asylum officers to engage in an entirely new area of legal analysis in order to make
frivolousness determinations that will be duplicated by the immigration judge at a later stage in
the proceeding. Making this additional determination will only place additional strain on agency
resources, while placing due process rights in jeopardy.
5. Pretermission
In explaining the proposed rule on pretermission, the Departments assert “there is no
reason to treat asylum applications differently” from other immigration applications which are
subject to pretermission without a hearing. 85 FR 36264, 36277. This assertion ignores history,
treaty obligations, Congressional intent, and the nature itself of an application for asylum,
withholding, and/or CAT protections. The introduction of pretermission of protection claims
jeopardizes our nation’s protection regime for the most vulnerable migrants and diminishes the
United States’ position as a moral and compassionate leader in the international community.
(a) Claims arising from U.S. international treaty and non-refoulement obligations require
more procedural safeguards than other types of applications.
Unlike most other immigration applications, asylum, withholding of removal, and CAT
protection are rooted in the United States’ international treaty obligations, including the absolute,
non-derogable prohibition against refoulement. 6
UNHCR is the international agency mandated to supervise and to provide guidance to
nation states regarding the implementation of the 1951 Refugee Convention and its 1967
Protocol. UNHCR has stated that one core element of the convention’s objective and purpose is
to “ensure the protection of the specific rights of refugees.” 7 The United States is bound to fulfill
its treaty obligations in good faith and to comply with the objective and purpose of the treaties to
which we are party. Vienna Convention on the Law of Treaties arts. 18 and 26, opened for
signature May 23, 1969, 1155 U.N.T.S. 331. 8
These international obligations mandate that the U.S. treat asylum, withholding, and CAT
protection claims differently from other types of immigration applications. The U.S. Refugee Act
of 1980 “set a humanitarian benchmark for all countries and peoples,” 9 aligning U.S. law with

6

See, inter alia, United Nations Convention Relating to the Status of Refugees, 189 U.N.T.S. 137, as made
applicable by the Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223; 606 U.N.T.S.
267; United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted Oct. 21, 1994, 1465 U.N.T.S. 85; S. Treaty Doc No. 100-20 (1988).
7
UNHCR, Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees, April 2001,
available at https://www.refworld.org/docid/3b20a3914.html.
8
The United States, though not a signatory to the Vienna Convention on the Law of Treaties, considers it
to be binding as international customary law. https://2009-2017.state.gov/s/l/treaty/faqs/70139.htm.
9
https://www.unhcr.org/en-us/news/press/2020/3/5e713c8d4/commemorating-the-40th-anniversary-ofthe-us-refugee-act.html.
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the principles and obligations enshrined in the 1951 Refugee Convention and acknowledging the
duty of the State to protect and assist people violently uprooted from their homes.
However, the proposed rule to require pretermission of protection claims slams the door
on asylum seekers and survivors of torture and creates a system in which meritorious claims will
certainly be pretermitted, resulting in the refoulement of unknown numbers of vulnerable
individuals seeking protection in the United States. Pretermission of protection claims based on a
perceived lack of merit is an aggressively accelerated procedure for claims that would have
predictable and devastating results: the United States would violate the most fundamental
principles of international law, including the absolute protection against refoulement. 10 The
Departments’ proposal to implement such a procedure demonstrates a cavalier approach to
international and statutory obligations and is contrary to the object and purpose of the Refugee
Convention and its Protocol.
(b) Congress intended for the U.S. immigration system to treat asylum seekers humanely
and fairly.
In enacting the Refugee Act of 1980, Congress declared “the historic policy of the United
States [is] to respond to the urgent needs of persons subject to persecution in their homelands[.]”
Pub. Law 96-212, 94 Stat. 102. The proposed rule requiring pretermission of protection claims
without a full and fair hearing oversteps the Departments’ legal authority, particularly where
such procedural change directly contravenes clear Congressional intent.
(c) Because of the nature of asylum, withholding, and CAT claims, pretermission is most
likely to prejudice respondents with meritorious claims.
The very nature of asylum, withholding, and CAT protections and the characteristics of
the populations they are intended to protect provide yet another compelling reasons to treat these
claims differently from other immigration applications. Indeed, allowing or requiring
pretermission of these types of claims would frustrate the very purpose of these applications.
Pretermission of claims is premised on an applicant’s reasonable ability to articulate the
basis for an application at first blush. However, pro se applicants, who are rarely familiar with
U.S. asylum law and may not speak English, are unlikely to elucidate a cognizable social group,
for instance, or (as UNHCR points out) even be aware that sexual orientation can constitute a
basis for asylum. 11
10

UNHCR, Asylum Processes (Fair and Efficient Asylum Procedures), EC/GC/01/12, 31 May 2001,
paras. 4–5. See also Executive Committee, Conclusion No. 81 (XLVIII) “General” (1997), para. (h);
Conclusion No. 82 (XLVIII), “Safeguarding Asylum” (1997), para. (d)(iii); Conclusion No. 85 (XLIX),
“International Protection” (1998), para. (q); Conclusion No. 99 (LV), “General Conclusion on
International Protection” (2004), para. (l)
11
See, e.g., UNHCR, Guidance Note on Refugee Claims Relating to Sexual Orientation and Gender Identity
(2008), available at https://www.refworld.org/pdfid/48abd5660.pdf (“The applicant will not always know
that sexual orientation can constitute a basis for refugee status or can be reluctant to talk about such intimate
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Even more significantly, copious scientific, psychological, and social science research
tells us that pretermission in the context of protection claims would be self-defeating. Research
reflects the reality that individuals who have survived trauma, including torture, sexual assault,
and other forms of persecution, struggle to recount and disclose their experiences. 12 For
survivors of persecution and torture, research further demonstrates that their great difficulties in
disclosing traumatic events—or their greater tendency to disclose them “late”—renders these
most vulnerable applicants at highest risk of refoulement and denial. 13 For the same reasons,
these individuals would be at highest risk of having their claims inappropriately pretermitted. 14
Thus, by virtue of the very persecution and torture that should create pathways to
meaningful protection in the United States, individuals with meritorious claims are instead most
likely to be significantly harmed by the pretermission of their protection claims.

matters, particularly where his or her sexual orientation would be the cause of shame or taboo in the country
of origin. As a result, he or she may at first not feel confident to speak freely or to give an accurate account
of his or her case.”); United Nations, Istanbul Protocol: Manual on Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment ¶¶ 142, 253
(2004) (“Torture survivors may have difficulty recounting the specific details of the torture for several
important reasons, including… [p]rotective coping mechanisms, such as denial and avoidance…”); UK
Home Office, Asylum Policy instruction: Sexual orientation in asylum claims, Version 6.0 (2016)
(“Feelings of shame, cultural implications, or painful memories, particularly those of a sexual nature, may
[lead] some claimants to feel reluctant about speaking openly about such issues and may therefore not be
uncommon”); B. R. Marriott et al., Disclosing traumatic experiences: Correlates, context, and
consequences, 8(2) PSYCH. TRAUMA: THEORY, RESEARCH, PRACTICE, & POL., 141 (2016), available at
https://doi.org/10.1037/tra0000058; Matthew D. Jeffrys et al., Trauma Disclosure to Health Care
Professionals by Veterans: Clinical Implications, 175 MILITARY MED. 719 (Oct. 2010) (“PTSD presents
unique challenges related to the stages of change regarding disclosure”); Diana Bögner et al., Impact of
sexual violence on disclosure during Home Office interviews, 191(1) British J. of Psych. 75, (2007),
available at https://doi.org/10.1192/bjp.bp.106.030262 (“The results indicate the importance of shame,
dissociation and psychopathology in disclosure… Judgments that late disclosure is indicative of a fabricated
asylum claim must take into account the possibility of factors related to sexual violence and the
circumstances of the interview process itself.”).
12
Supra.
13
Int’l Rehabilitation Council for Torture Victims, RECOGNISING VICTIMS OF TORTURE IN NATIONAL
ASYLUM PROCEDURES (2013), available at https://irct.org/assets/uploads/pdf_20161120143448.pdf.
14
[N]umerous factors that can discourage survivors from indicating that they had been tortured
which are often compounded in a migration setting. Migrants, particularly in transit and
migration settings, may not feel it is safe to disclose this information. Another deterrent may be
related to the perceived stigma that is associated with torture and mental disorders. Moreover,
many torture survivors may be unaware that simply telling their story, which had only negative
connotations until that point, could actually be the key to their enjoyment of certain rights, and
also therapeutically positive for their rehabilitation. Finally, language and cultural barriers
frequently prevent survivors from speaking about what has happened to them
Voluntary Fund for Victims of Torture, UN Office of the High Commissioner for Human Rights, Torture
Victims in the Context of Migration: Identification, Redress and Rehabilitation (2017), available at
https://www.ohchr.org/Documents/Issues/Torture/UNVFVT/UNVFVT_ExpertWorkshop2017.pdf.
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(d) BIA and federal court precedential authority are contrary to the proposed rule
The Departments invoke insufficient legal justification for a procedure that would cause
the United States to violate its obligations against non-refoulement, in addition to defying the
intents of Congress. It also errs in applying Board precedent in attempting to support its proposed
changes.
The Departments acknowledge that the BIA decision in Matter of Fefe, 20 I&N Dec. 116
(BIA 1989), is directly in opposition to the envisioned rule’s pretermission procedures. While the
Departments dismiss this inconsistency based on the fact that the regulations at issue in Fefe are
no longer in effect, they fail to address the overarching statements of the Board related to general
principles, regardless of the viability of any specific regulation. In Matter of Fefe, the Board
clearly articulates the essential nature of the full examination of asylum applications:
In the ordinary course, however, we consider the full examination of an applicant
to be an essential aspect of the asylum adjudication process for reasons related to
fairness to the parties and to the integrity of the asylum process itself. We note
that there are often significant differences (either discrepancies or meaningful
omissions) between the written and oral statements in an asylum application;
these differences cannot be ascertained unless an applicant is subjected to direct
examination. Moreover, if an applicant is not fully examined under oath there
would seldom be a means of detecting those unfortunate instances in which an
asylum claim is fabricated. On the other hand, there are cases where an alien
establishes eligibility for asylum by means of his oral testimony when such
eligibility would not have been established by the documents alone. 15 (Emphasis
added)
In Matter of Fefe, the Board further reflects on the asylum standard articulated in another
longstanding precedential decision, Matter of Mogharrabi, 19 I&N Dec. 439, 445 (BIA 1987), 16
In Mogharrabi, the Board stated that it is “difficult for any alien to satisfy this standard unless he
presents testimony as his hearing which is consistent and corroborates any previous written
statements in his Form I-589.” 20 I&N Dec. 116 (BIA 1989), citing 19 I&N Dec. 439 (BIA
1987). These observations and principles are equally valid under any set of regulations, and they
contradict the Departments’ claims that Matter of Fefe is inapplicable because the regulations are
no longer in effect.
The Departments also cite two recent Board decisions by the Attorney General in support
of its notion that an immigration judge may pretermit applications for protection if the judge
finds that a prima facie case is lacking. However, the holdings in both cases are incorrectly
interpreted and applied.

15

Id. at 118.
“The alien’s own testimony may in some cases be the only evidence available, and it can suffice where
the testimony is believable, consistent, and sufficiently detailed to provide a plausible and coherent account
of the basis for his fear.” Matter of Mogharrabi, 19 I&N Dec. 439, 445 (BIA 1987).

16
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In the first case, Matter of E-F-H-L, the Board, looking to the statute rather than
regulations, reasserted the validity of Matter of Fefe, holding:
In the ordinary course of removal proceedings, an applicant for asylum or for
withholding or deferral of removal is entitled to a hearing on the merits of those
applications, including an opportunity to provide oral testimony and other
evidence, without first having to establish prima facie eligibility for the requested
relief. 26 I&N Dec. at 324 (Emphasis added)
Although the Board’s decision was technically vacated, 17 the decision raises no doubts
about the validity of the Board’s legal conclusion or its decision to follow Matter of Fefe many
years after Fefe was decided and, as a result, offers no support for the Departments’ contention
that pretermission of asylum and withholding claims is allowable.
In the second cited case, the Departments rely on language from Matter of A-B-, 27 I&N
Dec. 316, 340 (A.G. 2018), stating that, where an asylum application fails to establish a
protected ground, then no further examination of the remaining elements is necessary to deny the
claim. But reliance on this statement is completely misplaced, since the Attorney General’s
statement addresses the decision-making process on an asylum claim after all required evidencegathering has been completed. While failure to prove any of the necessary elements in a legal
definition may of course be dispositive in the outcome, it has no bearing on the procedural steps
required before reaching a decision.
In fact, Matter of A-B- does not address pretermission at all. In stark contrast to the
accelerated and procedurally deficient process that the proposed rules would impose, Matter of
A-B- stresses the importance of “rigorous analysis” in determining asylum claims and
emphasizes that all evidence must be considered and analyzed in adjudicating them (“Neither
immigration judges nor the Board may avoid the rigorous analysis required in determining
asylum claims…”). Id. at 340.
Further, the Attorney General rejects the analysis by the Board in Matter of A-R-C-G-, 26
I&N 388 (BIA 2014), citing its failure to observe its “duty” to “evaluate any claim… in the
context of the evidence presented[,]” because the Board engaged in “little or no analysis.” Matter
of A-B, 27 I&N at 339, citing 26 I&N Dec. at 392 (BIA 2014). Thus, Matter of A-B- rejects,
rather than supports, the Departments’ proposal to allow pretermission of asylum, withholding,
and CAT claims, instead stressing a retention of the current model of case-by-case analysis.
Similarly, the citations in Matter of A-B- supporting the language quoted in the proposed
rule (“Of course, if an alien’s asylum application is fatally flawed in one respect… an
immigration judge or the Board need not examine the remaining elements of the asylum claim”)
offer no support for pretermission, either. In Matter of A-B-, the Attorney General cites to
Guzman-Alvarez v. Sessions, 701 F. App’x 54, 56-57 (2d Cir. 2017), and Perez-Rabanales v.
17

27 I&N Dec. 226 (A.G. 2018). It was vacated for mootness rather than any legal flaw in the Board’s
reasoning. Subsequent to the Board’s 2014 decision in Matter of E-F-H-L-, the respondent withdrew his
application for asylum and withholding to pursue a family petition instead, and the immigration judge
administratively closed the removal proceedings.
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Sessions, 881 F.3d 61, 67 (1st Cir. 2018). 27 I&N Dec. at 340. The first case is unpublished and
therefore of no precedential value. Also, both cases involve federal court review of whether
proposed particular social groups are viable. Neither case discusses, or indeed even
contemplates, pretermission of protection claims.
In addition, the Departments’ decision to invoke Zhu v. Gonzales, 218 F. App’x 21 (2d
Cir. 2007) is also curious since, aside from also being unpublished, this decision does not support
the Departments’ position on pretermission. The Departments state that Zhu establishes the
notion that pretermission of asylum applications is permissible since “other immigration
applications” are so subject. But, significantly, the Departments’ interpretation of the holding in
Zhu is incorrect. They write that pretermission does not violate due process as long as the
respondent is given an opportunity to resolve the flaw in the application. But this is merely dicta,
as Zhu rests on an IJ’s authority to set filing deadlines pursuant to 8 C.F.R. § 1003.31(c), not
pretermission.
Next, the Departments attempt to justify the pretermission concept by claiming that it is
“akin to” a decision to an IJ or the Board requiring the setting out of a prima facie case in
determining whether to grant a motion to reopen. But their reliance here on INS v. Abudu, 485
U.S. 94 (1988) fails because the situations are not analogous since the comparison ignores the
heavy substantive burden required to reopen a case. In denying the motion to reopen, the
Supreme Court noted this point explicitly:
If respondent had made a timely application for asylum, supported by the factual
allegations and exhibits set forth in his motion to reopen, the Immigration Judge
would have been required to grant him an evidentiary hearing. However, an alien
who has already been found deportable has a much heavier burden when he first
advances his request for asylum in a motion to reopen. The BIA did not abuse its
discretion when it held that respondent had not reasonably explained his failure to
apply for asylum prior to the completion of the initial deportation proceeding.
Id. at 104. This “much heavier burden” for a motion to reopen is all the more reason to avoid
imposing burdensome barriers to a full and fair consideration of protection claims at the first
instance.
Finally, the Departments state in a footnote that they “do not believe that requiring a
sufficient level of detail to determine whether or not an alien has a prima facie case for asylum,
statutory withholding of removal, or protection under the CAT regulations would necessarily
require a voluminous application.” This references a House of Representatives Judiciary
Committee Report from 1996 in connection with unenacted immigration reform legislation. The
section of the Report explains the Judiciary Committee’s support for imposing a 30-day filing
deadline for asylum, stating its belief that filing an application soon after arrival to the United
States was more important than failing a “comprehensive application.” H.R. Rep. No. 104-469,
part 1, at 175. The Committee encouraged the INS to adopt a simpler application form for
asylum, with “generous allowance for amendment,” to accomplish this goal. Id. at 176. The
Committee’s exhortation to provide such allowance for amendment is instructive of the reality
and complexity of asylum applications, especially for pro se applicants.
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Furthermore, it is unclear how the Departments can claim – without one shred of analysis
– that the possibility of pretermission would not require voluminous applications, especially
when accompanied by the other onerous changes and restrictions in the proposed regulations
(e.g., heightened standards on particular social groups, political opinion, persecution, and nexus).
In particular, voluminous applications will often be necessary to guard against the proposed
expansion of grounds to deem applications as “frivolous” and the concomitant consequences.
Finally, the Departments cite no legal authority for the proposition that applications for
withholding of removal or CAT protections may be pretermitted. It is unclear how the
Departments believe they can require pretermission of these claims in a manner consistent with
the United States’ international obligations. In a 2007 Advisory Opinion, UNHCR noted that the
principle of non-refoulement requires states to “adopt a course that does not result in [the
removal of persons who are seeking international protection on their territory], directly or
indirectly, to a place where their lives or freedom would be in danger on account of their race,
religion, nationality, membership of a particular social group or political opinion.” 18
Pretermission of withholding of removal and CAT claims is almost guaranteed to result in such
prohibited removal. UNHCR advised that, in order to comply with obligations against
refoulement, states must assure access to “fair and efficient asylum procedures.” Id.
Even in an accelerated or streamlined process, such procedures must include a “complete
personal interview by a fully qualified official… of the authority competent to determine refugee
status.” 19 The proposed procedure for pretermission does not meet these minimum standards to
ensure the United States is in compliance with its most fundamental international obligations
against torture.
(e) Pretermission of protection claims would deny procedural due process.
The proposed procedure for pretermission is fundamentally unfair and violates a noncitizen’s right to due process, including the reasonable opportunity to present testimony and
evidence, in removal proceedings. It is well-established in case law that non-citizens in removal
proceedings are constitutionally guaranteed fair procedures and due process. 20 The Supreme
18

UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under
the 1951 Convention relating to the Status of Refugees and its 1967 Protocol (Jan. 26, 2007), available at
https://www.unhcr.org/4d9486929.pdf (emphasis added).
19
UNHCR, Asylum Processes (Fair and Efficient Asylum Procedures), para. 32, EC/GC/01/12 (2001),
available at https://www.refworld.org/docid/3b36f2fca.html.
20
See, e.g., Zadvydas v. Davis, 533 U.S. 678, 693 (2001); Yamataya v. Fisher (The Japanese Immigrant
Case), 189 U.S. 86, 100-01 (1903); Guan v. Barr, 925 F.3d 1022, 1032 (9th Cir. 2019) (“The Due Process
Clause of the Fifth Amendment guarantees that aliens in removal proceedings have ‘a full and fair
opportunity to be represented by counsel, to prepare an application for ... relief, and to present testimony
and other evidence in support of [that] application.’”); Chen v. Holder, 578 F.3d 515 (7th Cir. 2009)
(“[D]ue process requires, among other things, that an applicant receive a meaningful opportunity to be
heard”) (quoting Kerciku v. INS, 314 F.3d 913, 917 (7th Cir. 2003) (per curiam)); Al Khouri v. Ashcroft,
362 F.3d 461, 464 (8th Cir. 2004) (“The Fifth Amendment’s due process clause mandates that removal

Page 18 of 72

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 801 of 965

Court has determined that the fundamental requirements of procedural due process, rooted in the
Fifth Amendment to the U.S. Constitution, include notice of the government’s proposed action,
an opportunity for a fair hearing before an impartial decision-maker, the right to present evidence
and confront the government’s evidence, and the right to be represented by counsel. 21
The reality is that the current regulations essentially proscribe pretermission, aside from
the presence of mandatory bars to asylum eligibility. The Departments’ efforts to read these
regulations as supporting their proposal are, thus, unsuccessful.
While case law requires that non-citizens be provided a reasonable opportunity to present
evidence in support of their claims, including testimony, 22 the Departments claim support from 8
C.F.R. § 1240.11(c)(3), which references “an evidentiary hearing to resolve factual issues in
dispute” (emphasis in proposed regulation). 85 FR 36264, 36277. But this ignores the fact that
decisions in asylum cases must always take into account both facts and law, applied to the
individualized circumstances of the applicant. 23 Pretermission would reverse established and
procedurally required elements, forcing immigration judges to consider the question of legal
sufficiency in isolation and without providing respondents with their constitutionally and
statutorily guaranteed right to a full and fair hearing. The Ninth Circuit has written that “the
importance of an asylum or withholding applicant’s testimony cannot be overstated court.”
Oshdi v. Holder, 729 F.3d 883, 889-90 (9th Cir. 2013).
Moreover, while the Departments refer to 8 C.F.R. § 1240.11(c)(3), they tellingly don’t
address a subsection of the same regulation, which requires that an asylum or withholding of
removal applicant in removal proceedings “shall be examined under oath on his or her
application and may present evidence and witnesses in his or her own behalf.” 8 C.F.R. §
1240.11(c)(3)(iii). In addition, the Departments do not reference 8 C.F.R. § 1229a(b)(4)(B),
which guarantees non-citizens “a reasonable opportunity… to present evidence on the alien's
own behalf[.]” 24
proceedings be fundamentally fair”); cf. Kucana v. Holder, 130 S. Ct. 827, 834 (2010) (describing motion
to reopen as an “‘important safeguard’ intended ‘to ensure a proper and lawful disposition’ of
immigration proceedings”) (quoting Dada v. Mukasey, 128 S. Ct. 2307 (2008)).
21
Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004); Cleveland Board of Education v. Loudermill, 470 U.S.
532, 542 (1985); Ward v. Village of Monroeville, 409 U.S. 57, 61-62 (1972); Fuentes v. Shevin, 407 U.S.
67, 80 (1972).
22

See Zolotukhin v. Gonzales, 417 F.3d 1073, 1075–76 (9th Cir. 2005) (alien’s due process rights violated
where the IJ barred him from presenting his mother’s testimony, refused to permit family members to
develop the record as to the family’s persecution, and refused to hear testimony from alien’s expert
witness).
23
See UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on
International Protection, para. 29, HCR/1P/4/ENG/REV.4 (2019) (“Determination of refugee status is a
process which takes place in two stages. Firstly, it is necessary to ascertain the relevant facts of the case.
Secondly, the definitions in the 1951 Convention and the 1967 Protocol have to be applied to the facts
thus ascertained.”) (emphasis added).
24
See also Naing Tun v. Gonzales, 485 F.3d 1014, 1025 (8th Cir. 2007) (determining a “fair hearing”
requires the immigrant “be given the opportunity to fairly present evidence, offer arguments and develop
the record”).
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In short, the proposal to require pretermission of asylum claims directly and flagrantly
violates the procedure due process rights of noncitizens.
(f) If not abandoned, the proposed rule on pretermission requires significant clarification.
The Departments should eliminate pretermission from the final rule. However, if the
Departments insist on pushing forward with the proposed procedure, the following clarifications
and changes should be implemented in the final rule:
x

Ensure pretermission is permissive, not mandatory, to ensure immigration judges’
authority to exercise their independent judgment and discretion, consistent with 8 C.F.R.
§ 1003.10;

x

Eliminate pretermission for applications for protection under the CAT regulations, to
ensure United States compliance with fundamental international obligations;

x

Add language explicitly allowing for interlocutory appeals of pretermission decisions to
the Board of Immigration Appeals;

x

Provide a minimum of 90 days for parties to respond to an immigration judge’s notice of
intent to pretermit or a DHS motion to pretermit and add language explicitly allowing the
immigration judge to exercise discretion in setting a longer deadline if warranted by
circumstances in the case;

x

Ensure that no application for asylum is pretermitted prior to the expiration of the
respondent’s one-year filing deadline;

x

Add language clarifying that pretermission must strictly consider legal as well as factual
matters and may not consider, implicitly or explicitly, the respondent’s credibility.

6. Standards for decisions on the merits
The Departments also set forth several broad-sweeping changes to how asylum
applications will be decided on the merits, including changes to the definitions of critical terms
in the asylum statute such as “particular social group,” “political opinion,” and “on account of”
(nexus). As detailed more fully below, these changes serve to dramatically narrow the
availability of asylum’s protections to individuals who are, in every way, just the refugees
Congress wrote the INA to protect. Many of these proposed changes would have a disparate
impact on women and individuals who are gender-non-conforming, transgender, and/or
homosexual.
(a) Proposed Changes to the Standards for Adjudicating Claims Based Upon Membership in
a Particular Social Group.
i.

The proposed rule will essentially eliminate particular social group as a statutory
basis for asylum.
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The proposed rule creates such an overly narrow definition of “particular social group”
claims that it may in practice eliminate entirely this statutory basis for asylum specifically
enacted by Congress. This category of asylum claims was specifically included within the
statutory bases for asylum in the INA (and also in the 1951 Refugee Convention) in order to
recognize the myriad types of violence from which an individual may be fleeing and to capture
those cases that do not fit neatly into the others.
ii.

The proposal will eliminate individualized analysis of claims by adjudicators.

The Discussion appropriately highlights the problematic nature of seeking to define
specific particular social groups where cases necessarily require individualized analysis, (see the
discussion of Grace v. Whittaker, 344 F. Supp. 3d 96, 126 (D.D.C 2018) at Footnote 27). But the
proposed regulation will, in effect, eliminate this case-by-case approach by defining a series of
purported social groups that would automatically not satisfy the requirements for asylum
eligibility.
Indeed, this list of cases seeks to do exactly what the Departments caution against. It will
direct adjudicators to avoid undertaking the important fact-finding and careful analysis of claims
in order to identify and consider viable bases for asylum. Instead, it will have them rely on these
overbroad examples to swiftly deny legitimate asylum claims. Or, worse, the new regulation will
encourage adjudicators to pretermit applications (as discussed in Section 5 above) without
undertaking any direct investigation into the basis for a claim.
For example, the exclusion of particular social group claims for individuals hailing from
countries “with generalized violence or a high crime rate” would result in the denial of cases
where the individual’s specific victimization takes place in a broader context of impunity for
violence, thereby exacerbating the futility of seeking local recourse to combat the violence.
iii.

The proposal places an unfair and punitive burden on the applicant.

The proposed rule introduces an additional requirement forcing the asylum seeker to
articulately and narrowly define every particular social group or groups which he or she claims
as the basis of his or her claim at the outset of the case. It deprives applicants of the ability to
present refined or additional particular social groups at a later time. This requires asylum seekers
to possess a nuanced knowledge of the intricacies and minutiae of asylum law that can be
challenging even for experienced practitioners and judges. See Matter of A-B-, 27 I&N Dec. at
331 (describing the difficulty with which even the esteemed members of the Board have
following its own guidance and understanding of the term “particular social group”).
This requirement is particularly egregious because it specifically forecloses the ability for
asylum seekers to seek to rehabilitate their claims after they suffered from receiving ineffective
assistance of counsel. This limitation is overly punitive to asylum seekers, both those who are
represented and especially pro se applicants. In addition, this regulation would preclude the
introduction of additional formulations of particular social groups to which the claimant may
belong which have subsequently become recognized as viable social groups by the courts, and it
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purports to shift any fact-finding responsibility on the part of the asylum officer or immigration
judge to identify plausible social groups raised by the testimony of the applicant.
Furthermore, this requirement ignores the fact that many asylum applicants must file their
asylum applications without any assistance of counsel because they have been advised of the
one-year filing deadline but remain unable to retain counsel. This is often the case, for example,
for individuals who receive free consultations through Ayuda’s in-house staff attorney
consultations or Ayuda’s pro bono clinics, but who are unable to retain private counsel and
unable to be represented for free by Ayuda or similar legal service providers because of capacity
constraints.
It is worth noting that it is unclear what problem, precisely, this provision of the proposed
regulations seeks to resolve. Asylum seekers are already precluded from raising new particular
social groups on appeal and must instead detail their claims before the immigration judge, at the
latest. 25 The Departments fail to articulate why any further limitation on the timing of claim
presentation is required.
iv.

The revised regulations would not achieve the Departments’ stated goal.

The Departments state that the primary reason for the enormous changes that the
proposed regulations represent is to provide clearer guidance for adjudicators. However, it fails
to do this. While it concedes that “additional evidence” could overcome factual deficiencies, it
fails to elaborate on the nature of the evidence that would suffice. For instance, what must an
asylum seeker from a country with “generalized violence or a high crime rate” demonstrate?
The cited passage from Matter of A-B- suggests that only state involvement in the persecution
will satisfy this greatly-heightened standard. This, coupled with a preclusion elsewhere in the
NPRM of claims based on non-state actors, effectively closes off all non-state actor claims from
most asylum-source countries in the world.
v.

Decreased agency time per application, if even achieved, would be at the expense
of fairness.

Another apparent reason for these restrictions is to provide greater efficiency, in the eyes
of the Departments (“reduce the amount of time the adjudicators must spend evaluating such
claims”). Virtual total elimination of a large percentage of social group claims will certainly
decrease the amount of time that adjudicators spend on each case, but at the expense of decades
of established case law and heretofore adherence to the letter and spirit of the Refugee Protocol
and Convention.
Moreover, these requirements, in direct conflict with decades of case law and due process
and fundamental fairness, would give raise to additional appeals, including to the federal circuit
courts, and significant additional investment of time by all sides, including the Departments, in
litigating such appeals. This cannot accurately be characterized as an efficiency gain: it merely
shifts the burdens from the first effort at adjudication to subsequent efforts, involving additional
25

In Re W-Y-C-, 27 I. & N. Dec. 189 (B.I.A. 2008).
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divisions within and between the Departments as well as the federal courts, to say nothing
applicants’ own time and the time of legal service providers representing them.

vi.

The changes violate the Administrative Procedures Act.

The Departments explained why, in their view, there is a need to refine legal
analysis vis-à-vis social groups, but they provided absolutely no rationale as to why every
refinement entails a restriction – or total foreclosure – of interpretation of the INA that
would provide any guidance likely to support the claims of bona fide refugees to
protection. In addition, the Departments do not provide any data, analysis or insight into
why these seismic shifts in social group analysis and adjudication are warranted. And they
concede that they have conducted no independent analysis of legislative intent, instead
relying on offhand quotations from two precedents.
Without this additional background and context, the Departments have violated the
APA by preventing interested parties, such as Ayuda, from having a meaningful
opportunity to communicate information, concerns, and criticisms about these changes.
The agency must “provide an accurate picture of the reasoning that has led the agency to
the proposed rule”. Connecticut Light & Power Co. v. Nuclear Reg. Comm., 673 F.2d 525,
528, 530 (D.C.Cir.1982).
vii.

The Departments do not properly consider the guidance provided by
UNHCR.

The Departments bemoan the fact that the UN Convention does not define the term
“membership in a particular social group”. However, they seem unaware that UNHCR,
which provides guidance to governments on the Convention, has issued Guidelines for
International Protection on social group claims. 26 In many ways, these Guidelines support
the spirit of the proposed rules. For instance, they specify that a social group cannot be
defined exclusively by its feared persecution and that the category cannot be seen as a
catch-all for all persons fearing persecution.
But, in stark contrast to what is proposed here, UNHCR emphasizes that
persecution by non-State actors can be cognizable if it is “knowingly tolerated by the
authorities, or if the authorities refuse, or prove unable, to offer effective protection.”
(paragraph 20). The Departments’ omission of this guidance seems particularly jarring
given their reliance for guidance with respect to political opinion claims on UNHCR’s
Handbook on Procedures and Criteria for Determining Refugee Status, a document which
incorporates the specific Guidelines referenced above both by citation and by directly
incorporating it into the addenda of the Handbook.

26

UNHCR, Guidelines on International Protection: “Membership of a particular social group” within the
context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of
Refugees, May 7, 2002, UN Document Number HCR/GIP/02/02.
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(b) The Proposed Rule Redefines Political Opinion Eviscerating Decades of Case Law (8
CFR § 208.1(d); 8 CFR § 1208.1(d)).
i. The proposed standard is too narrow and restrictive in its reimaging of
claims based on political opinion.
The proposed regulation seeks to limit the availability of asylum based on persecution on
account of political opinion only to those claims expressed by or attributed to a discrete cause
relating to political control of a state or a unit thereof. It does not allow for asylum claims based
on numerous legitimate political opinions that may not espouse, as a belief, specifically the
overthrow of the systems of power.
The envisioned rule defines what is “political” much more narrowly than existing case
law or the UN Convention. The court in Saldarriaga v. Gonzales (a decision that the
Departments single out to serve as a model for the proposed regulation) says that an opinion is
political if it is a sufficiently detailed articulation of an “an ideal or conviction of sorts[.]” 27
But the proposed definition is breathtaking in its narrowness. The political opinion
ground is broad and “designed to suit the situation of common [people], not only that of
philosophers.” See Grahl-Madsen, The Status of Refugee in International Law 251 (1966). 28 In
other words, a political opinion is not limited to espousal of a formal political ideology or to the
platform of a specific political party. Instead, § 101(a)(42)(A) protects any opinion on any matter
in which the machinery of the State or uncontrolled non-state actors may be engaged against. 29
By limiting cognizable opinion as that which is “related to political control of a state,” the
Departments adopt an overly restrictive view of what is political. They present the holding in
Saldarriaga v. Gonzales as reflective of their view. However, the Saldarriaga court spends much
effort emphasizing that political opinion must comprise more than a personal dispute. But there
are many opinions and activities that lie between purely personal disputes and efforts to confront
political control of a state.
ii. The proposal would reject many opinions and activities that are political in
nature.
The leader of a conservation group who is advocating for stronger environmental
protections would not be recognized, nor would women seeking enfranchisement or rights or
LGBTQ individuals advocating for equal rights. These individuals are all expressing views that
challenge governmental policies or laws but not necessarily state control.

27

402 F.3d 461, 466 (CA4 2005).
Mr. Grahl was the original commentator on the Refugee Convention on which U.S. asylum law is
based.
29
See Goodwin-Gill, The Refugee in International Law 30 (Oxford: Clarendon Press,1983).
28
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Even the Saldarriaga court recognized with approval that “demonstrating with students”
and participating in a “protest march” for ethnic rights demonstrates political opinion for asylum
purposes, 30 and less overtly symbolic acts (holding that applicant’s provision of material
information concerning a political insurgency reflected a political opinion) may also reflect a
political opinion. 31 In other circuits, resisting corruption and abuse of power — including nongovernmental abuse of power — can be an expression of political opinion,32 as can the refusal to
give technical assistance to the FARC in Colombia. 33
The proposed regulation also makes dramatic and unsupported leaps in interpreting the
holding of Matter of S-P-, which the Departments cite in support of their extreme and restrictive
language redefining political opinion for asylum purposes. As stated in the Discussion, the BIA
in Matter of S-P- found that a persecutor must have been “in part motivated by an assumption
that [the asylum seeker’s] views were antithetical to those of the government.” 21 I&N Dec.
486,494 (BIA 1996). The proposed regulations, then, rely on the UNHCR’s Handbook and the
Saldarriaga decision to require that political opinion claims must show that the opinion is
“intended to advance or further a discrete cause related to political control of a state” (emphasis
added). The concept of “political control” is not cited in any of the sources upon which DHS and
EOIR rely.
iii. The proposal rejects a thoughtful and individualized approach to analysis.
The Departments use a bludgeon-like one-size-fits-all approach when a more thoughtful
and analytical approach is necessary in cases involving political opinion. The Discussion
suggests that the holding in Hernandez-Chacon v Barr 34 adopted a too-permissive attitude
towards what constitutes cognizable political opinion when it granted asylum based on
opposition to a culture of male domination present in criminal gangs.
But absent from this cursory mention was that court’s nuanced analysis of the nature of
opinion that is “political.” The Hernandez-Chacon court stressed, for instance, that a proper
analysis “involves a ‘complex and contextual factual inquiry’ into the nature of the asylum
applicant's activities in relation to the political context in which the dispute took place.” 35 It then
proceeded to engage in a review of recent precedents. Left unexplained in the Discussion is why
the Departments dispensed out-of-hand this line of reasoning in favor of a one-dimensional
standard.

30
31

See., Camara v. Ashcroft, 378 F.3d 361, 364 (4th Cir.2004)
See Briones v. INS, 175 F.3d 727, 728-29 (9th Cir.1999) (en banc).

32

Castro v. Holder, 597 F.3d 93, 101 (2d Cir. 2010) (quoting Yueqing Zhang, 426 F.3d at 54
Delgado v Mukasey, 508 F.3d 702,, 706 (2nd Cir 2007).
34
948 F3d 94 (2nd Cir 2020)
35
Id, at 103, citing Castro v. Holder, 597 F.3d 93, 101 (2d Cir. 2010) (quoting Yueqing Zhang, 426 F.3d
at 548).
33
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iv. The proposed rule is contrary to the UN Convention and UNHCR
guidance.
The proposed regulation also implicitly eliminates any basis for political opinion based
upon opposition to de facto political actors or non-state actors. 36 This restriction is contrary to
UNHCR’s guidance, which explicitly acknowledges that non-state actors can indeed be
considered agents of persecution. 37 This definition calls into serious question the viability of
political opinion asylum claims emanating from, for instance, pro-democracy activists in
Venezuela who have opposed the dictatorial Nicolas Maduro government. Given the U.S.
government’s recognition of Juan Guaido 38 as the legitimate head of state of Venezuela, this
regulation would purport to prohibit a political opinion asylum claim from Mr. Guaido’s
supporters notwithstanding the widespread violence and oppression which continues to be meted
out by forces controlled by Mr. Maduro by forcing the conclusion that the asylum seekers’
behavior is no longer “antithetical” to the “ruling legal entity of the state.” Rather, their support
is instead directly in favor of the ruling legal entity of the state.
v. The proposal does not achieve its stated purposes.
The Departments identify as their rationale for this further restriction on the ability of
persecuted people to seek asylum (1) to avoid further strain on the INA’s definition of refugee,
and (2) to provide clarity to adjudicators. Regarding the first goal, it is rather the tortured redefining of “political opinion” that excludes vast swaths of potential claims on the basis that they
are not “related to political control of a state” that strains the commonplace definition of political
opinion, as correctly applied through prior case precedent and UNHCR guidance.
Regarding the second purported goal of this regulation, the Departments do not provide
any clarity insofar as they introduce heretofore undefined and novel terms and concepts, such as
“discrete cause,” “expressive behavior,” and “political control of the state,” which will surely
cause significant confusion for adjudicators. The Departments’ attempt to define “expressive
behavior” through Footnote 30 does so with no substantive support, based on pure conjecture
and in apparent ignorance that a “mere act of personal civic responsibility such as voting” or
refusing to join the dominant political party can indeed have fatal implications for the asylum
seeker and thus give rise to a viable claim. 39
36

See Jabr v. Holder, 711 F/3d 835 (7th Cir. 2013).
37
UNHCR’s Handbook on Procedures and Criteria for Determining Refugee Status, ch. II (B)(2)(g), ¶ 65
(Feb. 2019).
38
Statement for President Donald J. Trump Recognizing Venezuelan National Assembly President Juan
Guaido as the Interim President of Venezuela, The White House, Jan. 23, 2019,
https://www.whitehouse.gov/briefings-statements/statement-president-donald-j-trump-recognizingvenezuelan-national-assembly-president-juan-guaido-interim-president-venezuela/.
39

See Mandebvu v. Holder, 755 F.3d 417, 428-32 (6th Cir. 2014), and Sangha v. INS, 103 F.3d 1482, 1488
(9 Cir. 1997); see also “Bullets for Each of You”: State-Sponsored Violence since Zimbabwe’s March
29 Elections, Human Rights Watch, Jun 9, 2008, available at:
https://www.hrw.org/report/2008/06/09/bullets-each-you/state-sponsored-violence-zimbabwes-march-29elections.
th
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(c) The Proposed Rule Narrowly Defines Harm Rising to the Level of Persecution,
Impermissibly Altering the Accepted Definition (8 CFR § 208.1(e); 8 CFR § 1208.1(e)).
i. The proposed standard of “extreme” harm and “exigent” threats is too
restrictive and without authority.
The proposed regulation would provide the first regulatory definition of persecution,
dramatically uprooting decades of caselaw in order to implement a narrow concept of
persecution that would preclude asylum seekers from obtaining the protection from harm that
they require. For the past 35 years, the concept of persecution in asylum law has been defined by
Matter of Acosta, 19 I&N Dec. 211, 222 (BIA 1985) as “a threat to the life or freedom of, or the
infliction of suffering or harm upon, those who differ in a way regarded as offensive.”
This proposed rule would further delimit the concept of persecution by requiring that the
harm be “extreme” and threats be “exigent.” These concepts further narrow the accepted
definition that has governed asylum law for decades. “Extreme” harm goes well beyond the
current definition that allows for harm that does not result in permanent or serious injury to
nonetheless be considered persecution. 40
ii. The proposal does not recognize the viability of emotional harm, harm to
children, or the cumulative effects of harm.
In addition, the Discussion and language of the regulation do not acknowledge that
persecution may be emotional as well as physical. This has been recognized by numerous
circuits and was tacitly acknowledged by Congress. 41 This has also been recognized for a child
in his or her reaction to injuries suffered by the parents. 42
The Discussion then seeks to further restrict which acts may be considered persecution
through overly-broad examples of which acts are not considered persecution. These regulatory
exclusions would unfairly result in denials of legitimate claims by adjudicators who fail to
consider the cumulative effects of harm, particularized violence that results within a context of
broader violence, or the different impact of instances of harm on particularly vulnerable
populations, such as children.
For instance, what may constitute “minor beating” of an adult that would not constitute
persecution for asylum purposes could create lifelong psychological trauma for a young child.
Indeed, the proposed regulations cite Shi v. U.S. Att’y Gen., 707 F.3d 1231 (11th Cir. 2013) to
support their restrictive proposal regarding persecution; however, this decision explicitly
acknowledges the need to “evaluate the harms a petitioner suffered cumulatively – that is, even if

40

Matter of O-Z- & I-Z-, 22 I&N Dec. 23, 25-26 (BIA 1998).

41

See Kovac v. INS, 407 F.2d 102, 106-07 (9th Cir. 1969). See Also Gatimi v Holder, 578 F3d 611 (7th Cir
2009).
42
Hernandez-Ortiz v Gonzales, 496 F3d 1042 (9th Cir, 2007).
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each fact considered alone would not compel a finding of persecution, the facts taken as a whole
may do so.” Id. at 1235.
iii. The proposal unduly eliminates the important role of threats in
persecution.
In addition, the proposed regulation dismisses out of hand the use of threats as a means of
persecution by stating that “repeated threats with no actions taken to carry out the threats” do not
constitute persecution. This exclusionary definition fails to take into consideration the dynamics
of power and the context within which threats may be made. A state actor may coerce the desired
behavior by a simple threat due to the powerful means it controls. Although no further acts
specific to an individual may have been carried out, if that state has engaged in violent and
punitive behavior against similarly situated individuals, the threat against this particular asylum
seeker is nonetheless sufficient to instill a very credible fear of future harm.
An example would be where a pro-democracy activist is threatened by state police with
imprisonment and death should he not halt publishing an online message board for other prodemocracy activists. One of the activist’s colleagues who runs a similar message board also
received the threat and has subsequently been kidnapped, his dead body later found mutilated on
the street. In this example, the oppressive state would not be required to take any further steps to
compel the asylum-seeking activist’s obeisance or flight, since the very credible nature of the
threat has been made abundantly clear. This regulation would foreclose this activist’s ability to
seek asylum in the U.S.
iv. The proposal’s focus on “intermittent harassment” would lead to unjust
results.
In support of their argument regarding intermittent harassment, the Departments rely
upon the case of de Zea v. Holder, in which the asylum seeker was shot at twice, ten years apart,
and in neither instance do the Departments pay much attention to the threats he received. This
case, which deals with an unusual situation, forms the backbone of the Departments’ argument
that intermittent harassment cannot constitute a basis for persecution. A much more typical case
is where harassment and threats are more serious and, though not constant, are received much
more frequently than every ten years. Are the Departments saying that this situation would not be
deserving of protection? This could lead to very unjust results.
More broadly, this regulation would fail to recognize the significant chilling effect of
state behavior on someone pursuing their legal rights; certainly, repeated detentions and threats
would be sufficient to prevent an individual from, for instance, being politically active. In
addition, these regulations would likely preclude individuals from seeking asylum on the basis of
harm or threats of harm to family members or colleagues. See Salazar-Paucar v. I.N.S., 281 F.3d
1069 (9th Cir. 2002) and Matter of A-K-, 24 I&N Dec 275, (BIA 2013).
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v. The proposal departs from USCIS guidance for adjudicators, without
explanation.
Lastly, the proposed regulations provide no explanation of the agencies’ departure from
the framework for contemplating persecution set forth in the Asylum Officer Basic Training
Course. 43 These materials discuss and categorize various types of harms that can constitute
persecution, such as human rights violations, discrimination and harassment, arrests and
detention, economic harm, psychological harm, sexual harm, and harm to family members or
other third parties. The discussion of the proposed regulations provides no explanation for
discarding this framework and upending decades of interpretive caselaw included therein.
By defining “persecution” so narrowly, this regulation will have the effect of depriving
countless legitimate asylum seekers that are fearing real harm if returned to their country of
origin of the safety and protection they should be afforded under our asylum laws. The purported
rationale for doing so is to define persecution and clarify what does and does not constitute
persecution. However, through this regulation, rather than seeking to provide this definition and
clarity based on the current state of the law, the Departments instead seek to unilaterally and
dramatically restrict which types of harms can be considered persecution, in contravention to
decades of caselaw and guidance from the UNHCR that demands a “particular geographical,
historical and ethnological context” to evaluate claims of persecution. See UNHCR Handbook at
¶ 53.
(d) The Proposed Rule Inexplicable contradicts decades of case law defining the standards
for determining what persecution is on account of a protected ground.
Ayuda strongly opposes the proposed changes to the nexus requirement, which outlines
nine 44 categories of claims where the Secretary of Homeland Security and Attorney General will
“not favorably adjudicate” asylum and withholding claims. Thus, the proposed changes, in
essence, completely foreclose nine of the most common avenues of asylum for our clients and
are contrary to longstanding legal precedent and congressional intent. Further, because the list is
said to be non-exhaustive, one can anticipate additional critical areas being declared off-limits in
the future.
The Departments provide virtually no rationale for these seismic changes. First, they
write that nexus requirements have been shaped more by case law than by rulemaking. But while
the rules proposed here are purported to be “rooted in case law,” the Departments are extremely
selective as to which case law they rely upon, with no explanation as to why they exclude
contrary case law and longstanding asylum principles.
Second, the commentary also says that the changes will “further the expeditious
considerations of asylum and withholding claims.” While we favor the efficient use of
government resources in adjudications, efficiency cannot come at the expense of our country’s
43

USCIS Training Module: Definition of Persecution and Eligibility Based on Past Persecution, AILA Doc. No.
17051034, June 12, 2015, available at: https://www.aila.org/infonet/uscis-training-module-definition-ofpersecution.
44

The rules list eight changes but then add “cultural stereotypes”.
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statutory, treaty, and moral obligations to ensure due process for asylum seekers. These rules
seem to us to be a continuation of efforts by this administration to curtail human rights in an
effort to cut off the flow of immigrants. While we are cognizant of the immense asylum backlogs
at both USCIS and EOIR, short-circuiting due process is not the legal or moral way to lessen the
backlogs.
The Departments’ final justification is that these changes will “provide clearer guidance”
for asylum adjudicators in determining nexus. However, as discussed below, some of the
proposed standards do just the opposite by providing muddled or unclear language or tests.
In reality, the proposed changes constitute a frontal assault on the long-standing legal
rights of women, girls, LGBTI individuals, and individuals fleeing gang persecution and other
non-state actors engaging in extra-legal activity to a full and fair asylum process. Courts have
consistently held that asylum law requires case-by-case adjudication on the facts and merits of
each claim. But the nexus section proposes sweeping blanket denials of asylum claims by closing
off entire areas of inquiry and preventing adjudicators from considering case- and countryspecific factual elements.
The Departments claim that these rules do not absolutely foreclose claims that possess
applicable elements of the listed nexi. The Departments themselves note that “additional
evidence” and attention to the “fact-specific nature” of determinations could be the basis for
finding nexus in “rare circumstances.” But these are presented as an after-thought, with no
guidance as to what such additional evidence should demonstrate. So, we see through such noise
and realize that these nexus restrictions will eliminate perhaps 99% of historically-deserving
claims – or, as the Discussion phrases it, “in rare circumstances.”
And the impact will have adverse consequences beyond the immediate issue of nexus.
For instance, the proposed rules will allow adjudicators to pretermit applications for asylum,
withholding, and CAT relief that do not present prime facie claims for relief. Assumptions
regarding the sufficiency of nexus, made by a cursory review of applications without any contact
with the applicant, will result in inappropriate rejection of claims on this basis. So, an application
that describes a personal animus will be pretermitted without interviewing the asylum seeker to
discover that such animus is, in reality, based on religious antipathy or opposition based on
imputed political opinion.
i. Gender-Based Violence
Principally, the proposed rule would categorically eliminate claims where an individual
suffered persecution on account of their gender. Many of Ayuda’s clients have fled severe
domestic violence, human trafficking, sexual assault, female genital mutilation, and persecution
on account of their LGBTQ identity. These clients and thousands of other asylum seekers across
the country would be ineligible for asylum under this new rule. For over 30 years, legal
precedent from both the BIA and a cross-section of circuits has held that individuals who have
suffered or fear violence based on their gender are eligible for asylum. 45 In addition, USCIS has
45

See Matter of Acosta, 19 I.& N. Dec. 211 (BIA 1985) (recognizing that “sex” is a common
characteristic of a particular social group that its members cannot change or should not be required to
change); Matter of Toboso Alfonso, 20 I.&N. Dec. 819 (BIA 1990) (recognizing sexual orientation as an

Page 30 of 72

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 813 of 965

issued detailed guidance for asylum officers on how claims based on sexual orientation and
gender identity can support an asylum grant based on membership in a particular social group. 46
The Departments cannot disregard these precedents or agency guidance in dismantling
asylum protection for all survivors of gender-based violence. In fact, the Departments have
provided only a disingenuous fig leaf to justify this legal sea change in asylum law. For instance,
the administration provides a single precedent, Niang v Gonzales, from the Tenth Circuit,
including a quotation from the decision to suggest that gender cannot constitute a social group.
But the very next sentence in the Niang opinion clarifies that gender can, in fact, constitute a
social group:
But the focus with respect to such claims should be not on whether either gender
constitutes a social group (which both certainly do) but on whether the members
of that group are sufficiently likely to be persecuted that one could say that they
are persecuted “on account of” their membership. 8 U.S.C. § 1101(a)42(A).
(Emphasis added) 47
Excluding any claim where gender is one of the central reasons for persecuting the applicant
(nexus) is contrary to the case-by-case adjudication required under U.S law.
ii. “Interpersonal Animus”
Additionally, the rule further restricts access to the asylum system for survivors of
gender-based violence by barring claims based on “interpersonal animus” where the persecutor
has not targeted other members of the particular social group. Ayuda works with many asylum
seekers who have fled very abusive domestic violence from countries that do not afford adequate
protection. The husbands and boyfriends of these asylum seekers do not attack every woman in
their sights.

immutable characteristic); Matter of Kasinga 21 I.&N. Dec. 357 (BIA 1996) (holding that female genital
mutilation was persecution on account of the applicant’s gender and membership in a tribe); HernandezMontiel v. INS, 225 F.3d 1084, 1087 (9th Cir. 2000) (recognizing that transgender identity constituted a
cognizable particular social group because sexual orientation and sexual identity are immutable
characteristics that an individual should not be required to change); Hassan v. Gonzales, 484 F.3d 513,
518 (8th Cir. 2007) (holding that “Somali females” constitute a particular social group and "that a
factfinder could reasonably conclude that all Somali females have a well-founded fear of persecution
based solely on gender given the prevalence of FGM"); Cece v Holder, 733 F.3d 662, 672 (7th Cir. 2013)
(holding that "young, Albanian women who live alone" constitute a particular social group); De PenaPaniagua v. Barr, 957 F.3d 88, 89 (1st Cir. 2020) (holding that there is no categorical rule prohibiting
applicants from establishing asylum based on their membership in a particular social group defined as
women “unable to leave” a domestic relationship).
46
See also U.S. CITIZENSHIP AND IMMIG. SERV., RAIO DIRECTORATE – OFFICER TRAINING:
GUIDANCE FOR ADJUDICATING LESBIAN, GAY, BISEXUAL, TRANSGENDER, AND
INTERSEX (LGBTI) REFUGEE AND ASYLUM CLAIMS 20-21 (2015)(“In an LGBTI claim, you
would consider evidence that the persecutor banned or tried to change the applicant because the
persecutor knows or believes the applicant belongs to a sexual minority.”) Available at:
https://www.aila.org/infonet/uscis-guidance-adjudicating-lgbti-refugee-asylum
47
422 F3d. 1187, 1200 (10th Cir. 2005)
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Yet, this violence occurs intimately on account of the woman’s gender and the
persecutor’s view on her proper role in their relationship and in society. Domestic violence
abusers target their victims as a mechanism for maintaining power and control. Under this rule,
these victims would be barred from seeking asylum because their partner did not threaten another
woman in their community. Moreover, it is often the case that the very reason the state permits
or assists the persecutory in perpetuating this violence is because of the way that the state itself
views women writ large and their proper role in society.
Indeed, there has never been a fixed, well-defined requirement in asylum law that the
persecutor must target other individuals. 48 The NPRM cites only one precedent (by the BIA) as
controlling, Matter of R-A-. The selection of this decision is curious because it is contrary to the
departments’ position here. R-A- was remanded twice by two different Attorneys General. DHS
submitted a brief in the case that conceded that the applicant should be granted asylum based
upon the social group of “married women in Guatemala who are unable to leave the relationship”
where no evidence was presented that the abuser victimized any other members of that group.
In fact, Matter of R-A- runs exactly counter to a subsequent BIA decision, Matter of A-RC-G-. The Board reversed the IJ’s denial and found that the social group of unmarried
Guatemalan women who are unable to leave their relationship satisfied all of the BIA’s recentlyclarified test for the viability of social group claims: immutability, particularity, and social
distinction. 49 If the Departments are going to cherry-pick case law, they should be careful to
select settled and viable precedent.
It should also be noted that, under the proposal, a Catholic asylum seeker fleeing
persecution on account of her religion would not have to prove that her persecutor attacked other
Catholics. This rule imposes additional barriers to seeking asylum based on membership in a
particular social group and will disproportionately harm individuals fleeing domestic violence
and violence on account of their gender identity.
iii. Personal animus or retribution
Ayuda also disagrees with the way that the ban on claims based on “personal animus or
retribution” has been framed. Ayuda recognizes that asylum law does not – and should not –
protect against purely personal acts of reprisal. However, our concerns are two-fold.
First, Ayuda fears that this language will cause many valid asylum claims to be rejected
at the credible fear stage. In USCIS’s own training guidelines, the agency cautions adjudicators
that:
Persecution that at first glance may appear to be based on a personal vendetta or dispute
may actually be on account of a protected ground….when the persecutor and the
applicant have a personal relationship, the persecutor might target the applicant because
48

See U.S. CITIZENSHIP AND IMMIG. SERV., RAIO DIRECTORATE – OFFICER TRAINING:
NEXUS AND THE PROTECTED GROUNDS, 19 (2019) (“While evidence that the persecutor seeks to
harm others is relevant, it is not required.”) Available at:
https://www.uscis.gov/sites/default/files/files/nativedocuments/Nexus_minus_PSG_RAIO_Lesson_Plan.p
df
49
26 I&N Dec. 388, 392-395 (BIA 2014).
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of a belief or trait that is not immediately obvious to the adjudicator. You should
carefully consider whether the applicant is in fact being targeted because of a belief or
trait that might define a social group. 50
Second, Ayuda fears that many claims based on particular social group and imputed
political opinion will be summarily and unfairly rejected. Regarding social group, there is a
danger that instances of intrafamilial violence, such as honor killings, 51 domestic violence,
sexual assault, and trafficking involving family members, will be dismissed without a proper and
full analysis of the persecutors’ motives.
Likewise, injuries inflicted in disputes that may appear to be purely personal in nature
often mask motivations based on the imputation of political opinion. For instance, while the facts
in Zoarab v Mukasey cited in the discussion suggest purely personal motives, other similar
situations require a more thorough analysis. In Khudaverdyan v Holder, 52 the court reversed a
denial at EOIR because what appeared to be a personal dispute between an Armenian national
and a police official was in fact motivated by the official imputing a political opinion to the
asylum applicant. The court urged a full case-by-case analysis, warning that something that
“begins as a personal dispute can be interpreted as political dissent.” 53
While the Departments do not completely bar such claims, their ominous warning that a
nexus could be found to exist in “rare circumstances,” without emphasizing the need for a factspecific analysis, heightens the danger of summary rejection of deserving claims at the credible
fear or adjudication stage. Adjudicators should instead be required, as they are currently under
asylum regulations, to fully assess the persecutor’s motives in relation to the five statutorily
protected grounds.
iv. Persecution By Gangs and other Non-State Organizations
Furthermore, the proposed rule would completely bar claims where an individual has
faced persecution because he resisted recruitment or coercion by guerilla, criminal, gang,
terrorist, or other non-state organizations. The Departments argue that this proposal is supported
by the Supreme Court’s ruling in INS v. Elias-Zacarias; however, they have reached a
conclusion that is inaccurate and much broader in scope than the Supreme Court reached. In
Elias-Zacarias, the Supreme Court held that a guerilla organization’s attempt to forcibly recruit a
person does not per se constitute persecution on account of political opinion. 54 However,
recruitment could constitute persecution had the respondent provided sufficient evidence that he
was recruited due to his political opinion. 55

50

Id. at 20, 45.
See e.g. Sarhan v Holder, 658 F.3d 649, 656 (7th Cir 2011) (holding that a planned honor killing was not
a personal dispute between a brother and sister, but rather was based on her membership in a particular
social group and the “complex cultural construct that entitles male members of families dishonored by
perceived bad acts of female relatives to kill those women.”)
52
778 F3d 1101, (9th Cir 2015).
53
Id, at 1108.
54
INS v. Elias-Zacarias, 502 U.S. 478, 479 (1992).
55
See id. at 482.
51
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So, contrary to the Departments’ suggestion and resulting proposed rule, Elias-Zacarias
does not foreclose all political opinion claims based on guerilla or gang recruitment. Rather, a
fact-specific inquiry is required into whether the victim was targeted due to his own political
beliefs.
Even in the wake of Elias-Zacarias, appellate courts have continued to affirm that claims
based on recruitment require a detailed examination of the specific factual situation. 56 Ayuda
represents many asylum seekers who have fled Guatemala, Honduras, and El Salvador due to
pervasive gang recruitment and violence. Under this new rule, our clients will have no
opportunity to present evidence that their refusal to join a gang is motivated by their political
opinion or their membership in a cognizable particular social group. The Administration’s
blanket ban on recruitment-related claims is plainly contrary to Supreme Court and Circuit Court
precedent, and Ayuda urges the Departments to rescind it.
v. Generalized disapproval, disagreement, or opposition to gangs, criminal,
terrorist, guerilla, or other non-state actors
Furthermore, the rule further restricts access to the asylum system by foreclosing any
claims based on “generalized disapproval, disagreement, or opposition to” gangs, criminal,
terrorist, guerilla, or other non-state actors absent “expressive behavior in furtherance of a
discrete cause against organizations related to control of a state.” Principally, this rule is contrary
to recent precedents in multiple circuits, holding that opposition to non-state actor violence can
constitute a political opinion or form the basis of a particular social group. 57 Second, USCIS’s
own training guidelines emphasize the need for an individualized analysis of political opinion
cases involving opposition to gangs. 58 The Departments provide virtually no justification for
abandoning such recent case law and agency guidance.

56

See Marroquin-Ochoma v. Holder, 574 F.3d 575, 577 (8th Cir. 2009) (“At the outset, we reiterate that
“careful attention to the particular circumstances surrounding the alleged persecution remains necessary
even if the persecution is generally categorized as extortion or recruitment.”); Zhang v. Gonzales, 426
F.3d 540, 546–47 (2d Cir. 2005) (rejecting “the categorical rule that opposition to government extortion
cannot serve as the basis for a claim based on political opinion” and instead requiring “examination of the
political context in which the dispute took place.”).
57
Regalado-Escobar v. Holder, 717 F.3d 724, 729 (9th Cir. 2013) (“When a political organization has a
pattern of committing violent acts in furtherance of, or to promote, its politics, such strategy is political in
nature; it advances a political goal through certain means rather than others. Therefore, opposition to the
strategy of using violence can constitute a political opinion that is a protected ground for asylum
purposes.”); Marroquin-Ochoma 574 F.3d 574, 578 (8th Cir, 2009) (recognizing that “opposition to a
gang such as Mara Salvatrucha may have a political dimension.”); N-L-A- v. Holder, 744 F.3d 425, 439
(7th Cir. 2014) (holding that “Colombian land owners who refuse to cooperate with the FARC” are a
cognizable particular social group).
58
U.S. CITIZENSHIP AND IMMIG. SERV., RAIO DIRECTORATE – OFFICER TRAINING: NEXUS
AND THE PROTECTED GROUNDS, 19 (2019) (“To show that violence inflicted by gang members has
a nexus to the applicant’s actual or imputed political opinion, an applicant needs evidence that he or she
was politically or ideologically opposed to the gang’s particular ideals or to gangs in general (or that the
gang believes this) and not merely that he or she did not want to be personally involved in or had an
aversion to specific activities of the particular gang”).
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Additionally, as referenced in our introduction to the Nexus section, while the rule
purports to provide clearer guidance for asylum adjudicators, the language in the rule is vague
and will be difficult to apply in practice. What counts as “expressive behavior” against a gang?
Does attending a community meeting about keeping youth in schools and off the streets count as
“expressive behavior” or “generalized opposition”? What about refusing to pay a gang member
who demands extortion money for “protecting your business”? What about voting for a local
official who is strongly anti-gang? What about campaigning for a local official who is strongly
anti-gang?
In short, this rule will result in the obliteration of a major component of one of the
statutory bases for asylum without justification. And, in the process, it creates confusion and a
lack of clarity for adjudicators. In addition, the rule fails to consider that, in many situations,
remaining neutral is a political opinion. 59 In many of our clients’ home countries, gangs or other
non-state actors will violently attack community members who do not actively support their
cause.
vi. Perceived past or present gang affiliation
This rule completely bars claims where an individual was persecuted on account of their
“perceived, past or present gang affiliation.” The administration argues that this category is
supported by case law, yet multiple Circuit Courts have held that past gang membership can
constitute a particular social group and persecution on account of that membership can be
grounds for asylum and withholding of removal. 60 Moreover, as both the Fourth and Seventh
Circuits have recognized, the INA does not disqualify past gang members from qualifying for
asylum or withholding of removal, and attaching this condition is “untenable as a matter of
statutory interpretation and logic.” 61Ayuda agrees with the Fourth, Sixth, and Seventh Circuits
59

See Arriaga-Barrientos v. U.S.I.N.S., 937 F.2d 411, 413 (9th Cir. 1991) (holding that “political
neutrality is a political opinion or in other words, that the absence of a political opinion is a political
opinion.”)
60
Benitez Ramos v. Holder, 589 F.3d 426, 429 (7th Cir. 2009) (holding that a former member of MS-13
was a member of a particular social group because “being a former member of a [gang] is a characteristic
impossible to change, except perhaps by rejoining the group.”); Martinez v. Holder, 740 F.3d 902, 911
(4th Cir. 2014) (holding that former gang membership is an immutable characteristic and that it “would
be perverse to interpret the INA to force individuals to rejoin such gangs to avoid persecution”); see also
Urbina–Mejia v. Holder, 597 F.3d 360, 366 (6th Cir. 2010) (holding that former gang membership is an
immutable characteristic).
61
Martinez, 740 F.3d at 912 (“Nothing in the statute suggests that persons categorically cannot be
members of a cognizable “particular social group” because they have previously participated in antisocial
or criminal conduct. Rather, Congress has identified only a subset of antisocial conduct that would bar
eligible aliens from withholding of removal, defined by the alien's engaging in past persecution,
committing a particularly serious crime, or presenting a danger to the security of the United States….But
Congress has said nothing about barring former gang members.”). See also Benitez Ramos v. Holder, 589
F.3d at 439-30 (“there are hints in the Arteaga opinion that being persecuted for being a former member
of a gang should not be a basis for asylum or withholding of removal either. That is not Congress's view.
It has barred from seeking asylum or withholding of removal any person who faces persecution for having
[committed specific crimes]…But it has said nothing about barring former gang members, perhaps
because of ambiguity about what constitutes a ‘gang’”).
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that persecution on account of past gang membership is a ground for asylum and withholding of
removal, and the administration’s failure to consider this extensive case law and congressional
intent is arbitrary and capricious.
vii. Evidence of Social Norms and Attitudes
Finally, Ayuda firmly opposes the ban on considering evidence of social norms and
attitudes in the nexus analysis. The proposed rule bars consideration of any cultural stereotypes
related to race, religion, nationality, and gender, such as evidence that a country has a “culture of
machismo” or a “culture of family violence.” The decision to ban all evidence of truly pervasive
social norms is arbitrary and capricious under Section 706(2)(A) of the Administrative Procedure
Act. An agency’s action is arbitrary and capricious if it fails to “articulate a satisfactory
explanation for its action, including a rational connection between the facts found and the choice
made.” 62
Here, the Department of Justice and the Department of Homeland Security have utterly
failed to articulate a rational connection between the facts and their choice to ban all evidence of
social norms. The NPRM cites deficiencies related to outdated and uncited sources, such as the
use of a partial quote from an 8-year-old news article to prove Guatemala’s culture of machismo.
However, it is entirely irrational to equate unsupported, outdated sources with extensively
documented and credible evidence. The Departments could have simply prohibited the use of
uncited sources, but, rather, they banned all evidence of pervasive social norms, including
extensively documented evidence from the U.S. Government.
Under this new rule, a Serbian transgender asylum seeker with HIV could not present
evidence from the U.S. State Department’s 2019 Human Rights Report that “homophobia and
transphobia were deeply rooted in [Serbian] society.” 63 The immigration court could not
consider the State Department’s thorough analysis that there is “significant prejudice against
persons with HIV/AIDS in all aspects of public life, including employment, housing, and access
to public services.” 64
Yet, evidence of pervasive social norms and attitudes is critical circumstantial evidence
in asylum cases. Our attorneys frequently utilize extensively documented evidence from
government reports and country experts to help demonstrate the nexus requirement and a
persecutor’s motive. Persecutors are often emboldened when community members tolerate
violence against a particular social group because the persecutor has no reason to fear retribution
or interference. In addition, the proposed rule belies the Departments’ mention of “fact-specific”
evidence, which could explain perceived nexus deficiencies.
Furthermore, evidence of pervasive social attitudes also frequently reveal that it would be
unsafe to relocate internally to another part of the country. This proposal is arbitrary and
capricious under the APA standards and is inconsistent with the Supreme Court’s decision in INS
v. Elias Zacarias, which held that asylum seekers can demonstrate the persecutor’s motive
62

Motor Veh. Mfrs. Ass'n v. State Farm Ins., 463 U.S. 29, 43 (1983).
U.S. Department of State 2019 Human Rights Report: Serbia. https://www.state.gov/reports/2019country-reports-on-human-rights-practices/serbia/
64
Id.
63
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through either direct or circumstantial evidence. 65 Ayuda urges the Departments to rescind this
proposed ban entirely.
In conclusion, the proposed changes to the nexus requirement would eviscerate the U.S.
asylum system and overrule established legal precedent. Under these proposed changes, the vast
majority of our clients would no longer qualify for asylum.
(e) Internal Relocation
The current regulations have long provided valuable guidance to adjudicators in determining
whether internal relocation is possible for an asylum seeker and, if possible, whether it is
reasonable for him/her to do so. They succinctly provide a non-exhaustive list of five factors to
be considered.
i. Deficiencies in the current system are not explained.
The Departments propose wholesale changes to the current factors for adjudicators to
consider when determining whether an applicant can reasonably relocate within their home
country. But the rationale provided for such enormous revisions is scant. The Discussion to the
proposed regulations explains that the primary goal for the substantive changes is to ensure that
adjudicators have “practical guidance” in determining the reasonableness of expecting internal
relocation by providing “the most relevant factors for adjudicators to consider”.
But it doesn’t explain why the current non-exhaustive list of factors does not provide
“practical guidance”. Its conclusion that the utility of this list is “undermined” by the caveat that
the factors “may or may not be relevant” to the determination is ludicrous. Of course, not all
factors will be relevant in every single case, and adjudicators certainly understand this.
ii. Elimination of current factors poses enormous barriers to internal
relocation.
While the proposal maintains a “totality of the circumstances” test, it eliminates all
five of the enumerated factors in the current regulations and replaces them with three new
ones. But the current list includes practical and realistic factors impacting whether
someone can reasonably live safely in another part of their own country.
For instance, why is “ongoing civil strife” in one’s country of origin no longer to
be specifically considered by adjudicators? In Awale v Ashcroft, internal relocation was
found to be not practical because of evidence presented that members of Somali minority
clans continue to be “subjected to harassment, intimidation and abuse by armed gunmen”
and that travel is difficult because rival groups control routes of transportation. 66

65
66

INS v. Elias-Zacarias, 502 U.S. 478, 483 (1992).
384 F3d 527, 532 (8th Cir. 2004)
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It is also unclear, and not explained, why the factor in current regulations of the
presence of “social and cultural constraints, such as age, gender, health, and social and
familial ties” is not considered relevant as indicative of the reasonableness of internal
relocation and therefore is stricken. In Knezevic v Ashcroft, the court was swayed by
evidence showing that Bosnian Serb applicants, ages 75 and 66, would have great
difficulty finding employment and thereby be able to support themselves. 67
Age is only one of many factors that can impose impractical and often
insurmountable barriers to relocation. Single and unprotected women and mothers,
minors, members of religious and ethnic minorities, persons who are disabled, and persons
suffering from physical or mental health issues (often as a result of the very persecution
they seek to escape) may face much greater hurdles to being able to live safely and support
themselves in many developing countries than in the United States.
These practical considerations are included in the existing list of factors that the
Departments would arbitrarily eliminate.
iii. The proposed factors are exceedingly narrow.
The absence of explanatory background or context continues with the presentation
of the proposed regulations. We welcome the preservation of the “the totality of the
relevant circumstances” test, but, in listing three new factors, the strong suggestion in the
proposed rule is that these are the only factors that are relevant to be considered by the
adjudicator. While not specifically foreclosing the consideration of other factors, there is
no language inviting or encouraging the adjudicator to take other circumstances into
account.
No guidance is provided to adjudicators as to why these three factors are listed and
in what context they should be considered. It is not clear what “geographic locus of the
alleged persecution” means, for instance, or why it is more relevant than the excised
factors.
Similarly, the “size of the country” is a factor but without any guidance as to how
this is to be analyzed. By inclusion of this factor, the Departments seem to be making an
assumption that a larger country would be easier for an asylum seeker to relocate in than a
smaller country. While this may seem logical, examples belie this rationale. Afghanistan is
the size of Texas but numerous precedents attest to citizens’ inability to safely relocate
there.
Such a blanket assumption with no encouragement of a specific analysis would
unduly force the denial of deserving asylum applicants. Colombia is as big as California
and Texas, combined but non-government forces in the recent past have prevented
Colombians from safely relocating.

67

367 F3d 1206, 1214 (9th Cir 2004)
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In addition, the new regulations provide insufficient guidance as to how the “reach
and numerosity” of alleged persecutors are to be factored in.
iv. One factor is, in fact, a mandatory adverse factor.
The proposal purports to list four factors in its revised list. However, the fourth
factor listed in the proposed rules – the asylum applicant’s “demonstrated ability to
relocate to the U.S.” – is, in reality, an adverse factor that adjudicators will now be
required to consider. Because the INA requires that asylum seekers be physically present
in the US., every would-be asylee or applicant for withholding would automatically enter
the asylum office or the immigration court with one strike already against them, whether
their entry into the U.S. was lawful or not.
Furthermore, the addition of this factor is like mixing apples and oranges. The
internal relocation discussion has historically focused on factors in one’s own country that
prevent a safe and reasonable change of residence. The reach and numerosity of
persecutors have no bearing on one’s ability or need to flee to the U.S. for protection.
v. The proposed regulations do not provide a meaningful opportunity
to communicate concerns.
Given the Departments’ proposed wholesale changes to the current factors for
adjudicators to consider, the failure to provide rationale or justification is glaring. They do
not provide any data, analysis, or insight into why the factors currently listed in 8 CFR
208.13 are deemed not relevant or less relevant than the proposed factors in determining
whether internal relocation is reasonable.
This is a violation of the APA, which directs that interested parties be afforded a
meaningful opportunity to communicate information, concerns, and criticisms to the
agency during the comment period. To achieve this, the agency must “provide an accurate
picture of the reasoning that has led the agency to the proposed rule”. Connecticut Light &
Power Co. v. Nuclear Reg. Comm., 673 F.2d 525, 528, 530 (D.C.Cir.1982). The
commentary is devoid of such reasoning.
This is not a mere exercise in semantics. Enormous stakes are involved. What
hangs in the balance is whether applicants who have already demonstrated past
persecution by government actors (where ICE seeks to overcome the presumption) and by
non-government actors should nevertheless be denied the safety of the United States and
be removed back to dangerous circumstances.
vi. Changes in the burden of proof apply too broad of a brush.
We appreciate that the new rules would retain the presumption of countrywide danger
when past persecution by the government is established. However, the exclusion of this
presumption when past persecution is not by the government or is not “governmentsponsored” unfairly shifts the burden. It is not correct to state that non-government entities
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normally are not expected to have a national reach. Just the reverse is the reality in many
countries. This includes non-governmental groups, such as gangs and ultra-left or ultraright groups that control vast territories of their countries and that often work in tandem
with law enforcement or other government bodies. The same is true regarding many
religious extremist groups where the separation of church and state does not exist.
(f) Firm Resettlement
The proposal would greatly extend the bar to asylum eligibility beyond the current
regulations and, significantly, beyond the plain meaning of the statutory language. It is, thus,
ultra vires.
Under the statute, INA 208(b)(2)(A)(vi), asylum is barred in cases where “the alien was
firmly resettled in another country prior to arriving in the United States.” (emphasis added).
While Congress did not define either “firmly” or “resettled” in the statute, the proposed
regulations are in direct conflict with the understood meanings of each of the words as well as
the past tense indicated by the use of the word “was.”
It seems clear that the proposed regulations would contradict the plain meaning of
Congress’ terminology in the statute. The inclusion of the word “was” in the phrase “was firmly
resettled” is indicative of the past tense – an applicant must have already been firmly resettled for
this bar to apply. Any reading that looks to whether an applicant could have resettled, and not
whether the applicant was already resettled, is in direct conflict with the plain meaning of the
statute and thus, exceeds the intent of Congress. So, for instance, to consider a person who
transited through any country where they could have applied for any form of indefinitely
renewable status as firmly resettled is an unsupportable reading of the statute.
Similarly, while the current regulations have provided a framework for determining when
someone is “firmly resettled,” in the absence of statutory definitions, the proposals would
contradict the plain meaning of these words. The statute’s inclusion of “firmly” to modify
“resettled” indicates that an applicant’s resettlement in a third country must be solid, fixed, or not
subject to change or revision. (see “firm,” Merriam Webster (2020), available at
https://www.merriam-webster.com/dictionary/firmly?src=search-dict-hed). An analysis of
multiple factors regarding the applicant’s past physical presence in a third country is necessary to
determine if the applicant was “firmly” resettled.
In addition, common definitions for the word “resettled” are in direct conflict with
proposed circumstances one and three. “Settle” is defined as, among other things, “to place so as
to stay” and “to establish in residence.” See “settle,” Merriam Webster (2020), available at
https://www.merriam-webster.com/dictionary/settle#h1. But the proposals would encompass
situations that would not constitute “resettlement.”
i.

Redefinition of What Constitutes permanent legal status in a third country.

The first circumstance would bar an asylum applicant who resided in a third country
while in permanent legal immigration status. This is similar to the current framework. However,
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the commentary in the first circumstance includes additional conditional and tenuous situations
that would also constitute a bar to asylum based on firm resettlement.
Primarily, the proposed regulation would bar a person if they “could have resided” in a
“non-permanent but potentially indefinitely renewable legal immigration status” in “a country
through which the alien transited prior to arriving in or entering the United States.” This is far
beyond the clear intent of the statute, which requires that a person’s resettlement be “firm.”
For support of this excessive and illegal departure from the statute, the Departments rely
on a recent BIA decision, Matter of K-S-E-. 68 But, in that case, the applicant acknowledged
receiving an offer of permanent residence in a third country. That detail hardly supports the
extreme restriction of access to asylum that this proposal represents, i.e., someone who “could
have” received a “potentially renewable” status. The NPRM also cites a passage in Matter of AG-G-, 69 but, again, this references a mechanism for obtaining permanent residence.
In addition, this proposed provision would amount to a Safe Third Country agreement
since it would penalize a refugee for failing to apply for status in a country through which they
transited. This is in clear contravention of INA §258 (a)(2)(A), since it would place an
expectation on these persons to apply in countries that the U.S. has not determined have “full and
fair” asylum procedures. Until the current administration, the U.S. had entered into such an
agreement with only one country (Canada). This proposal is reminiscent of this administration’s
efforts to restrict access to asylum by creating the equivalent of Third Country Agreements with
multiple Central American countries.
ii.

Extension of Bar to Individuals merely residing “voluntarily” in a third country,
regardless of status.

The second circumstance would bar applicants who “resided voluntarily, and without
continuing to suffer persecution, in any one country for more than a year.” In drafting this, the
Departments were clearly influenced by cases such as Matter of A-G-G-, where a Mauritanian
citizen fled to Senegal, where he married a Senegalese citizen, had children and held a job,
resided for eight years, and never applied for any immigration status, though he could have
applied for permanent status as the spouse of a Senegalese citizen.
But most situations are less clear-cut than that presented in A-G-G-. Much more typically,
asylum seekers remain in another country temporarily without forming significant economic or
social roots, while they arrange onward travel. Sometimes, refugees are so traumatized by the
persecution they suffered that they need some period of time to stabilize psychologically in order
to determine their next steps.

68
69

27 I&N Dec 818 (BIA 2020)
25 I&N Dec 486 (BIA 2011)
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iii.

Access to asylum in other countries

The Discussion suggests that the enhanced restrictions are, in part, justified by the
“increased availability of resettlement opportunities” around the world. It references the number
of countries that have signed the Refugee Convention since 1990, according to a UNHCR list.
But this is taking false comfort in a list while ignoring real-world realities. In countries
that are Western democracies and on the UNHCR list, additional requirements and other
conditions severely restrict access to asylum. For instance, Belgium imposes a time limit for
applying for asylum of “eight working days” after arriving in the country. 70 In Australia, all
asylum seekers are forced to await the long process on an island far off the Australian coast,
where they live under “appalling” conditions. 71
And during the Covid-19 pandemic, Amnesty International reports that countries that
might normally process asylum seekers have closed their borders. This includes countries that
are on the UNHCR list as signatories to the Convention, such as Burundi, Ethiopia, Kenya, and
Uganda. 72 So, refugees may find themselves unable to reach a country where they could
otherwise apply for asylum. Under the proposed procedures, they would be barred from U.S.
asylum processes because of their inability to apply in a country in which they are trapped.
The Departments’ failure to recognize the changed refugee landscape during the
pandemic and to make appropriate accommodations is short-sighted and unfair.
The circumstances proposed by the Departments would encompass situations in which
the applicant clearly had not been firmly resettled in a third country. These enumerated
circumstances are overbroad and unreasonable readings of the statute. If enacted, the
Departments’ proposed reading of “was firmly resettled” would not be worthy of deference when
challenged in federal court.
(g) Discretionary Determinations
The Departments seek to restrict the discretion of adjudicators by proposing a list of three
“significantly adverse” factors that must be considered in the exercise of discretion, plus nine
additional “adverse” factors that would “ordinarily result in the denial of asylum.” The
Departments’ proposal weights these twelve adverse factors so heavily that the regulations, if
enacted, would result in the denial of practically all asylum applications. The weight that these
factors are to be given under the proposed regulations fly in the face of decades of precedent and
the moral and legal obligations of our nation. In the commentary to support their proposals, the
Departments consistently cite regulations, statutes, and case law in an incredibly inaccurate and
irresponsible manner.

70

https://www.asylumineurope.org/reports/country/belgium/asylum-procedure/procedures/registrationasylum-application
71
https://www.amnesty.org/en/latest/news/2016/08/nauru-australias-shame-and-a-warning-for-europe/
72
https://www.amnesty.org/en/latest/news/2020/06/east-africa-people-seeking-safety-are-trapped-atborders-due-to-covid-19-measures/
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To introduce this portion of the regulations, the Departments make several citations they
state are in support of their proposal. A closer examination of these sources makes clear that
there is no legal support for the drastic changes proposed by the Departments. The Departments
cite Matter of Pula, 19 I&N Dec. 467 (BIA 1987) to defend the new discretionary factors, stating
that the case includes “a lengthy list of possibly relevant factors for consideration.”
While this is true, the Departments gloss over what is arguably the most important part of
Pula’s holding – “the discretionary factors should be carefully evaluated in light of the unusually
harsh consequences which may befall an alien who has established a well-founded fear of
persecution; the danger of persecution should generally outweigh all but the most egregious of
adverse factors.” Matter of Pula, 19 I&N Dec. at 474 (emphasis added). Thus, absence of one
shred of compassion or humanity in its laundry list of factors is at complete odds with the
individualized analysis and holding in Pula or are country’s legal and moral obligations. The
Board in that decision actually reversed the IJ’s denial of asylum on discretionary grounds and
granted asylum. So, the Departments’ proposal to introduce three factors that would be
“significant adverse factors” and nine factors that would “ordinarily result in the denial of
asylum as a matter of discretion” is not supported by Pula, but rather undermined by it.
In an attempt to further support the proposed regulations, the Departments compare the
proposed regulations pertaining to discretion to regulations issued on discretionary
considerations for other forms of relief, listing 8 CFR 212.7(d) and 1212.7(d). The Departments
suggest that these prior regulations on discretion make it “similarly appropriate to establish
criteria for considering discretionary asylum claims.” The Departments fail to address two
important differences between the cited regulations and the proposed ones.
First, 8 CFR 212.7(d) and 1212.7(d) state that the Attorney General generally would not
exercise discretion to waive grounds of inadmissibility where an applicant had been convicted of
violent or dangerous crimes, except in extraordinary circumstances. By limiting discretion to
waive grounds of inadmissibility triggered by violent or dangerous crimes, the regulations laid
out specific and compelling circumstances that applied only to a narrow subset of applicants. The
same cannot be said of the present proposal, which seeks to limit discretion in such a broad
manner that nearly every asylum applicant would be rejected as a matter of discretion.
The Departments’ reliance on the above CFR sections, that deal with persons who have
committed “violent or dangerous crimes” is ironic, given the demonization of asylum applicants
in this proposal. This is apparent from the unrelenting focus on fraud, lying, forum-shopping, and
gaming of the system without countervailing attention to a nuanced exploration of benign
motivations or the impacts of harm and trauma.
Moreover, the regulations at 8 CFR 212.7(d) and 1212.7(d) relate to a statute that
specifically confers the Attorney General discretion, INA 212(h) (“The Attorney General may, in
his discretion, waive the application…”) (emphasis added). The inclusion of the phrase “in his
discretion” here, where it is not included in the asylum statute, suggests a broader range of
discretion for the Attorney General. See Zadvydas v. Davis, 533 U. S. 678, 697 (2001) (stating
“[t]he Government points to the statute's word "may." But while "may" suggests discretion, it
does not necessarily suggest unlimited discretion”). Thus, while “may” connotes discretion, it
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does not suggest “unlimited discretion,” and the comparison to 8 CFR 212.7(d) and 1212.7(d) is
insufficient to justify the sweeping changes the Departments seek to make through regulation.
Finally, while some discretionary decisions are shielded from judicial review by statute,
discretionary decisions on asylum applications are exempted by statute and caselaw and remain
judicially reviewable. 8 U.S.C. 1252(a)(2)(B)(ii); see also Kucana v. Holder, 558 US 233 (2010),
FN 13 (“Congress excepted from §1252(a)(2)(B)(ii) ‘the granting of relief under [§]1158(a).’
Section 1158 concerns applications for asylum”). Therefore, discretionary decisions on asylum
applications made under the proposed regulations will be judicially reviewable.
As the Departments conclude their commentary introducing the adverse discretionary
factors they propose, the Departments make the claim that this proposed regulation would “build
on the BIA’s guidance regarding discretionary asylum determinations.” No support could be
found in existing BIA precedent for such a sweeping and restrictive view of discretion. To the
contrary, a number of precedential cases reflect and build upon Pula’s holding that the most
important factors when making discretionary determinations are humanitarian-related, i.e., the
persecution the applicant suffered or would suffer. See e.g. Matter of Pula, Supra; Matter of
Chen, 20 I&N Dec. 16 (BIA 1989) (holding that even though there was little likelihood of future
persecution, the past persecution suffered by the applicant was a strong factor in the
discretionary decision to grant asylum); Matter of H-, 21 I&N Dec. 337, 347 (BIA 1996) (stating
“[c]entral to a discretionary finding in past persecution cases should be careful attention to
compelling, humanitarian considerations that would be involved if the refugee were to be forced
to return to a country where he or she was persecuted in the past”). It is with this decades-long
focus on humanitarian relief and the consideration of compassion that the Departments’ proposed
discretionary factors must be considered.
i.

The first three factors

First, the Departments propose three “specific but nonexhaustive factors that adjudicators
must consider when determining whether an applicant merits the relief of asylum as a matter of
discretion.” The Departments propose that these factors be “significant adverse factors” when
making discretionary decisions. As discussed above, per federal court precedential guidance, the
most important factor that adjudicators have weighed has been the persecution the applicant
could suffer if deported. See Matter of Pula, 19 I&N Dec. 467. The Departments do not include
this among their three factors; since restriction and efficiency appear to be the primary goals of
these proposals. How else to explain why all three factors (plus the additional nine) would weigh
so heavily against an exercise of discretion?
A. Unlawful entry or attempted unlawful entry
The Departments propose that entering or attempting to enter the United States
unlawfully should be a significant adverse factor. Once again, the Departments cite Matter of
Pula as precedent but, tellingly, are silent on the humanitarian concerns of the Board in Pula,
and that such concerns should outweigh all but the most egregious of adverse factors.
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The Departments state that they are concerned by the resources needed to “apprehend,
process, and adjudicate the cases of the growing number of aliens who illegally enter the United
States putatively in order to claim asylum.” The U.S. government’s own data contradicts the
claim that there are a growing number of individuals entering the United States without
inspection. According to Customs and Border Protection, October of 2019 represented the fifth
straight month of decline in border apprehensions. 73 The Departments’ concern for the “growing
number of aliens who illegally enter the United States” is therefore misplaced.
In addition, the government has taken direct actions to impede asylum seekers from
entering the U.S. at ports of entry to ask for asylum. Through metering, thousands of asylum
applicants have been forced to wait in Mexico for months after attempting to present themselves
at a port of entry to enter the U.S. to seek asylum only to be turned away. 74 The administration
then enacted the so-called “Migrant Protection Protocols,” forcing countless asylum applicants to
remain in Mexico while they waited for their hearings. 75 There have been over 1,000 reported
cases of violent crimes, including kidnapping, torture, and rape, among asylum seekers subjected
to MPP. 76
CBP has the discretion to return asylum seekers to Mexico under MPP, and also has the
discretion to remove asylum seekers from the program and allow them to enter the U.S. to await
their hearings. 77 DHS does, in fact, have the discretion to address the issue of entry without
inspection at the Southern border – but such discretion does not exist in the adverse discretionary
factors proposed here. If DHS were truly concerned about the number of people entering the U.S.
outside of ports of entry, it would erase barriers to entering at ports of entry, not erect them. This
would greatly reduce the resources needed to apprehend, transport, safeguard, and process such
persons.
B. Failure to seek asylum or refugee protection in at least one country through
which the applicant transited
The Departments cite Asylum Eligibility and Procedural Modifications, 84 FR at 33831
as justification for this proposal. This Rule has since been enjoined, and the Court of Appeals for
the 9th Circuit has found that it is arbitrary and capricious and in conflict with 8 USC 1158. See
East Bay Sanctuary Covenant v. Barr at 54 (9 Cir. July 6, 2020) (affirming preliminary
injunction against the government, finding that the Rule is in contradiction with 8 USC 1158 and
was arbitrary and capricious); see also I.A. v. Barr at 2 (D. D.C. June 30, 2020) 78 (finding that
the Government “unlawfully promulgated the rule without complying with the APA’s noticeand-comment requirements”). As a Rule that has been found arbitrary and capricious and
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https://www.cbp.gov/newsroom/national-media-release/southwest-border-apprehensions-declineoctober
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https://www.americanimmigrationcouncil.org/research/policies-affecting-asylum-seekers-border
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Id.
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https://www.washingtonpost.com/opinions/the-real-border-crisis-is-trumps-remain-in-mexicopolicy/2020/03/06/02d6964c-5cd8-11ea-9055-5fa12981bbbf_story.html
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https://www.americanimmigrationcouncil.org/research/policies-affecting-asylum-seekers-border
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https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2019cv2530-55
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contrary to the statute, 84 FR at 33831 is hardly a justification for such a drastic shift in
discretionary determinations.
There are many justifiable reasons why a legitimate asylum seeker would not seek
asylum in a transit country. These include the absence of full and fair refugee (asylum)
procedures, barriers to applying for asylum, danger to foreigners in transit countries, and
compromised functioning caused by the effects of traumatization.
To illustrate just one of these reasons that asylum seekers may not apply in a transit
country due to appalling and dangerous conditions there, Mexico is listed as a signatory to the
1951 UN Convention and 1967 Protocol. 79 However, “68.3 percent of the migrant and refugee
populations entering Mexico reported being victims of violence during their transit toward the
United States”. 80 Human Rights First has recently documented over 340 public reports of rape
kidnapping, torture, and other violent attacks against asylum seekers in Mexico. 81
Guatemala is also a state signer to the UN Convention and Protocol. However, children
attempting to apply for asylum there would face extreme danger. The living conditions in
Guatemala’s state-run welfare facilities are inhumane. In 2017, more than 40 Guatemalan girls
burned to death after they were locked in an orphanage. 82 Other children are held in cages, tied to
wheelchairs, and bound to railings like animals. Id. And numerous children are trafficked for sex
and forced labor from within Guatemala’s orphanages, and often sterilized to cover up
institutionalized sexual abuse. 83
The Departments reveal their biases when they claim that not applying for asylum in a
country that an applicant travels through “may reflect an increased likelihood that the alien is
misusing the asylum system as a mechanism to enter and remain in the United States rather than
legitimately seeking urgent protection.” Similar reasoning was provided in the now-enjoined
Rule.
But as the Ninth Circuit explains in East Bay Sanctuary Covenant v. Barr, “There is no
evidence in the record to support the…assumption that [asylum seekers who transited through
Mexico or Guatemala and did not apply for asylum there] are not credible.” East Bay Sanctuary
Covenant v. Barr at 42. The Departments in this proposed rule likewise provide no data on the
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https://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-its-1967protocol.html
80
East Bay Sanctuary Covenant v. Trump, 354 F. Supp. 3d 1094, 1118 (N.D.Cal. 2018)
81
Available at
https://www.humanrightsfirst.org/sites/default/files/hrfordersfromabove.pdf.
82
See Anastasia Moloney, Guatemala’s orphanage children
caged, abused: report, Thomson Reuters (July 16, 2018), http://www.reuters.
com/article/us-guatemala-child-abuse/guatemalas-orphanage-children-cagedabusedreport-idUSKBN1K7007.
83

See Eric Rosenthal, A Mandate to End Placement of Children in Institutions and Orphanages,
Georgetown Law: Human Rights Institute (Jan. 2017), https://www.law.georgetown.edu/human-rights-institute/wp-content/uploads/sites/7/2017/07/Perspectives-on-Human-Rights-Rosenthal.pdf.
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veracity of asylum claims made by individuals who have transited through another country on
the way to the United States.
In addition, these provisions contravene the UN Refugee Convention. Article 33(1) of the
1951 Convention prohibits state parties from “expel[ling] or return[ing] (‘refouler’) a refugee in
any manner whatsoever to the frontiers of territories where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a particular social group
or political opinion.” The article has a broad reach, reflecting that the principle of
nonrefoulement applies both within a state’s territory and at its border. See Sale v. Haitian Ctrs.
Council, Inc., 509 U.S. 155, 180–82 (1993).
The principle of non-refoulement is “the cornerstone of asylum and of international
refugee law” and one of the core principles of the 1951 Convention. Note on International
Protection ¶ 10; Handbook 9. The proposal does not comply with Article 33(1)’s prohibition
against refoulement. By denying asylum seekers the right to seek asylum because they have
crossed through a third country en route to the United States, they would be at risk of removal to
the very states that they have sought to escape. See 8 U.S.C. § 1231(b). Such a return to
persecution—whether directly or, through chain refoulement, indirect—is forbidden by Article
33(1) and is inconsistent with the “international community[’s commitment] to ensure to [all]
those in need of protection the enjoyment of fundamental human rights, including the rights to
life . . . and to liberty and security of [the] person.”9 Note on International Protection ¶ 10;
UNHCR Exec. Comm., Conclusion No. 6 (XXVIII) ¶¶ (a)–(c) (1977).
C. Use of fraudulent documents to enter the United States
The Departments express concern that “the use of fraudulent documents makes the proper
enforcement of the immigration laws difficult and requires an immense amount of resources.”
The Departments do not provide any data on the frequency with which applicants use fraudulent
documents to enter the U.S. or the resources required to identify fraudulent documentation. The
exclusion of such data prevents Ayuda and other commenters from conducting a thorough
analysis of this proposed factor and thus violates the requirements of the APA.
Ayuda appreciates the Departments’ inclusion of an exception for applicants arriving
directly from their home country. This indicates that the Departments recognize the important
humanitarian concerns present for asylum seekers – some asylum seekers may face danger
should their true identity be known. While the proposed regulations recognize this danger in the
applicant’s home country, they don’t recognize that the applicant may continue to face danger in
a second country they transit through in order to reach the United States. The regulations also fail
to consider that an applicant may use false documents out of a fear of persecution should they be
returned to their home country and a belief that the U.S. government would deport them if their
true identity were known.
ii.

The additional nine factors

In addition to these three factors, the Departments propose nine additional factors that
would even further restrict adjudicator discretion, stating that the presence of any of these nine
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factors would “ordinarily result in the denial of asylum as a matter of discretion.” The
Departments incorrectly claim this would be “similar to how discretion is considered in other
applications.” Once again, the Departments cite to 8 CFR 212.7(d) and 1212.7(d), which limit
the use of discretion only when the applicant’s inadmissibility involves violent or dangerous
crimes, and where a broader use of discretion is given to the Attorney General by statute.
The Departments go on to cite Matter of Jean, 23 I&N Dec. 373 (A.G. 2002), which also
addresses only violent or dangerous offenses, and required that the gravity of the applicant’s
offenses be weighed against the extraordinary circumstances or exceptional and extremely
unusual hardship. The Departments also cite Matter of Castillo-Perez, 27 I&N Dec. 664 (A.G.
2019), which is a cancellation of removal case and therefore does not reflect the same
humanitarian considerations as cases based in persecution abroad.
The factors proposed by the Departments are a drastic departure from the current
standard, in which only violent or dangerous offenses would result in this general discretionary
bar, and the most heavily weighted discretionary factor is the persecution abroad. Once again,
humanitarian concerns are largely absent from the conversation. The proposal would reduce
adjudicators to automatons and keepers of a checklist of numerous “significantly adverse
factors”, stripped of virtually any discretion.
A. Factors one and two: Whether an applicant had spent more than fourteen days
in any one country that permitted application for refugee, asylee, or similar
protections prior to entering the United States, or transit through more than
one country prior to arrival in the United States
The Departments introduce these two factors together and use the same argument to
justify the factors in the commentary. The Departments suggest that these factors are “supported
by existing law surrounding firm resettlement and aliens who can be removed to a safe third
country.” As discussed elsewhere in this comment paper, existing law surrounding firm
resettlement does not support these assertions. In fact, existing caselaw and the plain language of
the statute is in direct conflict with the Departments’ understanding. The Departments’ proposal
is arbitrary and capricious, as explained above when addressing the initial three discretionary
factors.
The Departments also misunderstand the concept of safe third country agreements, which
do not lend any support to the proposed factors. An applicant can be removed to a “safe third
country” that has a “bilateral or multilateral agreement” with the U.S., and that country is one in
which “the alien’s life or freedom would not be threatened on account of race, religion,
nationality, membership in a particular social group, or political opinion, and where the alien
would have access to a full and fair procedure for determining a claim to asylum or equivalent
temporary protection.” 8 USC 1158(a)(2). This refers to specific bilateral or multilateral
agreements between nations. Presently, the U.S. has entered into a formal safe third party
agreement with only one country, Canada.
The application of the “safe third country” bar could presumably be challenged if a
signatory country did not provide full and fair access to asylum procedures or did not adequately
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protect applicants from persecution, and preliminary research on countries with which the United
States recently entered such agreements suggests these challenges have merit. 84 It appears that
the proposed regulations are an attempt to circumvent such challenges, as the regulations would
allow a discretionary denial even where the third country did not provide adequate access to
asylum procedures or where the applicant was persecuted in the third country.
The Departments provide several exceptions, including where the applicant transited
through a country not party to the Refugee Convention, Refugee Protocol, or Convention
Against Torture. This exception is inadequate and does not ensure that applicants have full and
fair access to asylum, as many countries party to these agreements do not provide sufficient
protection. In countries that are Western democracies and are parties to all of these agreements,
additional requirements and other conditions severely restrict access to asylum.
As detailed above, many countries have severely restricted access to asylum in the midst
of the COVID-19 global pandemic, meaning that many refugees are unable to reach safe harbor
where they can in fact apply for asylum, no matter how many countries they pass through en
route to the United States. 85 The duration of the pandemic is unknown but could be lengthy, and
its scope was certainly known long before the Departments’ issued the proposed regulations. The
Departments’ failure to acknowledge limitations that this might place on asylum seekers and to
attempt to accommodate for them is inexcusable.
B. Factor three: Criminal convictions that remain valid for immigration purposes
The Departments do not provide any justification for this factor, but rather provide
citations to a number of cases defining “valid for immigration purposes.” What constitutes a
conviction “valid for immigration purposes” is not in question here. The question is whether any
conviction valid for immigration purposes should “ordinarily result in the denial of asylum.” For
instance, one of the cases cited in the Discussion, Matter of Thomas & Thompson, involves the
impact of a conviction on an LPR seeking to avoid removal. Because the court did not engage in
analyzing the INA with regard to asylum law, this precedent is of no value to the discussion of
this instant proposal.
The Departments’ proposal that any valid conviction ordinarily would result in the denial
of asylum would mean that an individual convicted of, for example, driving without a valid
license, would need to demonstrate “extraordinary circumstances” in order to overcome this
negative discretionary factor. The Departments do not cite a single policy concern or benefit to
the public in enacting this factor.
Certain criminal convictions and categories of crime are already addressed as bars to
asylum in the statute, so it is clear that Congress considered criminal convictions and their
consequences when drafting our asylum system. Because Congress did not call for a bar on
asylum for any individual with any criminal conviction, and because this regulation would result
84

https://foreignpolicy.com/2019/07/30/trumps-safe-third-country-agreement-with-guatemala-is-a-lie/;
https://www.vox.com/2019/9/26/20870768/trump-agreement-honduras-guatemala-el-salvador-explained.
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https://www.amnesty.org/en/latest/news/2020/06/east-africa-people-seeking-safety-are-trapped-atborders-due-to-covid-19-measures/
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in the discretionary denial of asylum in cases of even the most minor convictions, it is obvious
that the proposed discretionary factor reaches outside of Congressional intent and is therefore
ultra vires.
C. Factor four: Unlawful presence of more than one year’s cumulative duration
before filing an application for asylum
The Departments only attempt to explain or justify this adverse factor is that it is
“consistent with the unlawful presence bar” at INA 212(a)(9)(B)(i)(II) and the permanent bar
under INA 212(a)(9)(C). However, these bars do not make a person inadmissible for admission
as an asylee or refugee nor act as a bar to asylum eligibility.
Additionally, the statute already addresses situations where asylum applicants have been
present for more than one year before filing for asylum, often referred to as the “one-year filing
deadline.” INA 208(a)(2)(B). Significantly, the statute includes two exceptions to the one-year
filing deadline: changed circumstances and exceptional circumstances. Because the one-year
filing deadline is already in place, the proposed regulations are merely an attempt to circumvent
the essential exceptions Congress put in place to protect vulnerable applicants who did not meet
the one-year deadline.
D. Factor five: failure to file taxes or fulfill related obligations
The Departments propose that an applicant who has ever failed to file taxes should
“ordinarily” be denied asylum as a matter of discretion. But there are many reasons why a wellmeaning and otherwise law-abiding non-citizen might fail to file a required tax return.
The U.S. tax code is confusing, and few taxpayers are able to file income taxes without
the assistance of tax preparers or tax preparation programs. Tax preparation is expensive, and
American taxpayers will pay around two billion dollars on tax preparation software alone this
year. 86 While tax preparation software is available for free to taxpayers making below a certain
income, the software has been intentionally hidden from Google searches and is notoriously
inaccessible, with millions of taxpayers paying for software that should have been free. 87
Asylum applicants may be unaware of the requirement to file taxes, or they may believe
that they do not need to file taxes because taxes are already deducted from their paychecks. An
asylum applicant may be a national of one of the many foreign countries that do not require any
affirmative action be taken by taxpayers to pay their taxes or that have pre-filled forms that
require only minutes of taxpayer effort even for complicated cases. 88
In addition, the tax code and filing procedures in the U.S. are complicated – the Internal
Revenue Code was 2.4 million words long in 2019. 89 While some information about tax filing is
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provided online by IRS.gov, the information is provided only in English and five other
languages. 90
As a nonprofit organization serving low-income immigrants, Ayuda is especially
concerned about how this adverse factor will disproportionally impact asylum seekers who lack
financial and community resources. Many of our clients lack the financial resources to pay a tax
preparer for assistance or to pay for the use of tax software, and many more do not have the
technological access or ability to use tax preparation software even when it is provided for free.
This regulation would disproportionately impact applicants who are low-income, who do not
speak English, who are illiterate or partially literate, and who do not have access to technology.
There is no identifiable benefit behind the proposed regulation, but the incredible harm is
apparent.
The Departments provide no justification beyond the false assertion that this would “hold
all asylum applicants to the same standards as most individuals in the United States”. But it is
apparent that the true purpose is to create yet another barrier to asylum. The Departments ignore
the humanitarian nature of asylum and would refoule (return) individuals or families to danger of
torture or death. Again, to quote the Board in Matter of Pula, the danger of persecution should
generally outweigh all but the most egregious of adverse factors.” 91 To remove a would-be
asylee because of the failure to file a tax return, even an intentional failure, is heartless,
indefensible, and contrary to this country’s legal and moral obligations.
E. Factor six: having had two or more applications for asylum denied for any
reason
The inclusion of “for any reason” is the most troubling part of this proposed adverse
factor. This would require adjudicators to ignore entirely the circumstances behind which an
asylum application could have been denied. For example, an applicant may have consulted with
a notario or been the victim of ineffective assistance of counsel and had asylum applications
denied through no fault of their own. Another possibility warranting an exception to this rule is if
an applicant is a refugee sur place. It is conceivable that circumstances in the country of origin
changed or deteriorated after their arrival in the U.S. such that they now have a new wellfounded fear of persecution.
Ayuda agrees that the applicability of this factor will be exceedingly rare. But to rule out
eligibility “for any reason” is too extreme.
F. Factor seven: having withdrawn with prejudice or abandoned an asylum
application
The withdrawal of an asylum application with prejudice or the abandonment of an
asylum application does not always indicate that the initial application lacked merit. We are
aware anecdotally that some immigration judges will require the withdrawal of an asylum
90
91

https://www.irs.gov/newsroom/help-available-at-irsgov-in-different-languages-and-formats
Matter of Pula, 19 I&N Dec. at 474
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application with prejudice if an applicant for asylum wishes to return to the master calendar
docket to pursue an alternate form of relief – such as Special Immigrant Juvenile Status – for
which the individual is also eligible. It is quite possible, and in fact not uncommon, for an
asylum applicant to be eligible for multiple forms of relief. Asylum applicants should not be
punished for pursuing all relief available to them.
In addition, there are countless reasons that an individual may abandon an asylum
application that should not warrant a negative exercise of discretion. Individuals who are victims
of notarios or victims of fraud by their immigration lawyers may unintentionally abandon
applications due to ineffective assistance of counsel. Individuals may be forced to flee their
homes due to domestic violence or other criminal activity and miss interview dates. Ayuda has
seen instances with their own clients where hearing notices and other legal documents may be
hidden or destroyed by abusers as a method of control. This could result in the unintentional
abandonment of an asylum case. While administrative efficiency is an important goal, and wait
times are a concern, safeguarding humanitarian protections outweighs this.
G. Factor nine: failure to file a motion to reopen within one year of changed
circumstances
While it is not entirely unreasonable to view the failure to file a motion to reopen within
one year of changed circumstances as a negative factor, it is also necessary to consider any
extraordinary circumstances that may have prevented the applicant from filing a motion to
reopen within one year. The consideration of extraordinary circumstances and the use of the
doctrine of equitable tolling is consistent with the treatment of motions to reopen in other
contexts. For example, in the context of other motions to reopen, all Circuits but the First Circuit
have recognized the application of equitable tolling where a Respondent missed the 90-day
deadline to reopen proceedings. 92
In addition, the imposition of an ironclad time period (one year) is unreasonable and
contrary to the very case precedent cited by the Departments in the Discussion. In Wang v BIA,
the court rejected a four-year delay in filing a motion to reopen based on ineffective assistance of
counsel. But it is instructive that the court wrote that “there is no magic period of time for
equitable tolling premised on ineffective assistance of counsel. Rather, the nature of the analysis
in each case is a two-step inquiry that first evaluates reasonableness under the circumstances,
namely, whether and when the ineffective assistance [was], or should have been, discovered by a
reasonable person in the situation.” 93
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American Immigration Council, citing Iavorski v. INS, 232 F.3d 124 (2d Cir. 2000); Borges v.
Gonzales, 402 F.3d 398 (3d Cir. 2005); Kuusk v. Holder, 732 F.3d 302 (4th Cir. 2013); Lugo-Resendez v.
Lynch, 831 F.3d 337 (5th Cir. 2016); Harchenko v. INS, 379 F.3d 405 (6th Cir. 2004); Pervaiz v.
Gonzales, 405 F.3d 488 (7th Cir. 2005); Hernandez-Moran v. Gonzales, 408 F.3d 496 (8th Cir. 2005);
Socop-Gonzalez v. INS, 272 F.3d 1176 (9th Cir. 2001) (en banc); Riley v. INS, 310 F.3d 1253 (10th Cir.
2002); Avila-Santoyo v. Att’y Gen., 713 F.3d 1357 (11th Cir. 2013) (en banc), available at
https://www.americanimmigrationcouncil.org/sites/default/files/practice_advisory/the_basics_of_motions
_to_reopen_eoir-issued_removal_orders_practice_advisory.pdf
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Wang v BIA, at 715, citing Iavorski v USINS, 232 F.3d 124, 134 (2nd Cir 2000).
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iii.

The revised discretionary factors are, seen as a whole, contrary to the INA and
arbitrary and capricious.

The Departments propose to change completely the way discretion is considered in
asylum cases. The Departments’ proposal is arbitrary and capricious and contrary to the statute
as written. The proposed discretionary factors would result in the discretionary denial of most
asylum applications and are designed with only one interest in mind: preventing the just
administration of asylum in furtherance of the current administration’s anti-immigrant policies.
Further, while the proposals list factors rather than mandates, the overall tone and
expectation essentially remove the element of discretion from adjudicators’ determinations and
leave no doubt that the presence of any of the factors will be fatal to an asylum application. This
restrictive tone is clear from such terms as “significantly adverse”, would “ordinarily result in the
denial of asylum as a matter of discretion” and that only “extraordinary circumstances”
demonstrated by a very high standard (“clear and convincing evidence”) and resulting in
“exceptional and extremely unusual hardship” would suffice to overcome one of these factors.
The proposals’ breadth and overall restrictive and uncompassionate tone put large
segments of the asylum applicant population at severe disadvantages, although the proposals
offer no recognition of this. These segments include children, those suffering from trauma or
other mental health issues, and pro se applicants.
7. Rogue Officials (CAT)
The regulations at 8 CFR 1208.18(a)(1) stem from the language of the Convention
Against Torture and include torture inflicted “by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity.” As the
Departments state, federal courts have generally implied that this is to be read as dividing into
two groups of persecutors, with one group being public officials, and the other group being
individuals acting in an official capacity (for example, individuals deputized to perform
government duties). See e.g. Barajas-Romero v. Lynch, 846 F.3d 351 (9th Cir. 2017); RodriguezMolinero v. Lynch,808 F.3d 1134 (7th Cir. 2015).
i.

Official Capacity

The Departments review several case precedents but provide no rationale for the
enhanced standard, other than to increase the requirements for applicants for CAT relief to
prevail. There are several deficiencies in the approach taken by the Departments.
First, while they focus on “rogue officials”, they never define “rogue”. The suggestion is
that the focus should be on individual, out-of-control officers acting alone in not following the
law. However, Merriam Webster defines the word as “corrupt, dishonest” with the example
given of “rogue cops”. 94

94

https://www.merriam-webster.com/dictionary/rogue
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So, the proposed standard ignores a common situation that has been recognized by the
federal courts: the situation in which government corruption is so deep and entrenched that law
enforcement officials are essentially acting under “color of law”. In Ramirez-Peyro v Holder, for
instance, the court cited the U.S. State Department in observing the “deeply entrenched culture
of impunity and corruption in [Mexico's government].” 95 It then reversed the IJ and BIA’s denial
of CAT protection since the torture he feared by police officers connected to Mexico’s drug
cartel would be a public official acting ”under color of law when he misuses power possessed by
virtue of . . . law and made possible only because he was clothed with the authority of . . . law."96
In Barajas-Romero v Lynch, 97 the court quotes from the U.S. Department of State Human
Rights Report for Mexico in describing the endemic corruption in the country. In particular, it
cited reports “that police, especially at the state and local level, were involved in kidnapping,
extortion, and in providing protection for, or acting directly on behalf of, organized crime and
drug traffickers.” 98 When official corruption is this entrenched, it is difficult to understand how
the offending officers are “rogue”. And the Discussion does not explain why “or” in the current
regulations needs to be changed to “and” to require both actions in one’s official capacity and
instigation, consent, or acquiescence.
Official corruption between extrajudicial organizations, such as violent gangs in the
Northern Triangle, is well-documented there and in other parts of the world. The proposed
regulations should recognize this reality in providing potential CAT protection to victims of such
groups.
Another scenario not contemplated by the proposal is where there is no functioning
government in wide swaths of a country. For instance, in Gomez-Beleno v Holder 99, the court
found that the BIA “failed to consider whether the term ‘government’ in the regulations
implementing CAT applies to the FARC as the de facto government in parts of Colombia”. 100
ii.

Acquiescence

The proposed regulation would heighten the official acquiescence standard. It relies on a
string of decisions that analyze “willful blindness”, which is sometimes referred to as “deliberate
ignorance”. All of these precedents are criminal cases and draw on concepts within criminal law.
The problem with this approach is that, unlike in the criminal context, the public official
in a Torture Convention claim resides in another country and typically is not subject to cross
examination and impeachment. Applicants for CAT relief have no access to the offending public
officials, as well as, usually, no records or documentary evidence nor witnesses, in order to prove
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574 F3d 893 (9th Cir 2009).
Id, at 901, citing United States v. Colbert, 172 F.3d 594, 596 (8th Cir.1999) (citing West v. Atkins, 487
U.S. 42, 49, 108 S. Ct. 2250, 101 L. Ed. 2d 40 (1988)); see Screws v. United States, 325 U.S. 91, 111, 65
S. Ct. 1031, 89 L. Ed. 1495 (1945).
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846 F3d 1134 (7th Cir 2015).
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what were the knowledge and motivations of the official. As such, this standard is patently
unfair, since it imposes an insurmountable barrier to proof.
8.

Conclusion

As detailed more fully above, Ayuda objects to the proposed regulations nearly in their
totality. Seen together, the Departments’ proposals and justifications can only be described as a
complete attack on the asylum system – designed to limit asylum to protection available
essentially only to the main character in Casablanca – the male political activist who opposes,
directly, his home-country but government. This alone would be an impermissible narrowing of
the protections of asylum, ignoring several prongs of the statute and the 1951 Refugee
Convention. However, the Departments go beyond this to instead say that even this the refugee
must have never made a mistake, never faced an impossible situation, never in fleeing for his life
been unable to explain with legal specificity, in a language potentially not his own, and in a
traumatic detention-center setting, the most difficult details, perhaps, of his life.
And, of course, asylum is meant for more than this individual. Asylum is for the
protestor, for the norms-bender, for the dissident, for the protestor, for those victimized for who
they are, for what they stand for, for what the believe. Asylum is for the heroes, the wounded, the
desperate. It is for all those who are fleeing persecution, and it is already more difficult to obtain
than it ever should be. The Departments’ proposed regulations take an already difficult-tonavigate system and place it, quite simply, beyond the reach of all but the most select few
refugees.
And asylum is not for the select few. Asylum is for the persecuted, seeking safety.
We hope that the Departments will re-visit and withdraw these proposed regulations. At
the very least, we hope that the Departments will open a new (and adequate, as detailed above)
notice and comment period to allow Ayuda and others to more fully examine and comment upon
this dramatic departure from decades of case law implementing the Refugee Act in the United
States.
In addition, if the Departments move forward with these proposed regulations, we urge
the Departments to make clear in any final regulations that the application of such regulations
will only be to applications filed on or after a date established after the publication of the final
rule. These proposed regulations are a dramatic departure from decades of case law, as detailed
above, and to apply them retroactively to already pending applications at the time of any final
rule would be unconstitutional.
It bears repeating: asylum is for the persecuted. The fleeing. The injured. The
traumatized. Asylum is the protection available to these in what may be the worst moment of
their lives. To further complicate and place beyond reach what is already the protection of last
resort is not only inconsistent with the APA, US law, and international law as detailed above: it
is cruel.
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We urge the Departments to revoke the proposed regulations and reconsider entirely.

Sincerely,

Laurie Ball Cooper
Legal Director
Larry Katzman*
Volunteer Attorney, Ayuda
*Licensed in the District of Columbia. Practice
outside the District of Columbia limited to federal
immigration and nationality law.

Page 56 of 72

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 839 of 965

Resumes for Ayuda Team Members
Contributing to these Comments
KATHARINE ELIZABETH CLARK
Katharine.Clark@ayuda.com; Admitted to practice law in Pennsylvania and Maryland; Fluent in Spanish

EXPERIENCE
Ayuda, Silver Spring, MD
Managing Attorney, Immigration, July 2019-present
Management: Supervise attorneys and legal assistants on immigration representation; manage grants in Ayuda’s Maryland
office; assist with organizational communications, policy, and community outreach tasks.
Direct Legal Services: Represent clients in immigration and related state court matters including removal defense,
administrative appeals, affirmative and defensive asylum, SIJS filings, family-based immigration petitions, and T and U visa
applications.
U.S. Senate Judiciary Committee, Ranking Member Dianne Feinstein, Washington, D.C.
Counsel, August 2018-June 2019
Oversight: Staffed Senator Feinstein for Judiciary Committee and Immigration Subcommittee hearings. Drafted oversight
letters to federal agencies on immigration and LGBTQ issues.
Legislation: Draft and introduce legislation on immigration issues. Evaluate legislation for co-sponsorship and votes.
Services to Constituents and Advocates: Worked with state staff to assist California constituents.
U.S. Department of Justice, Office of Immigration Litigation (OIL), Washington, D.C.
Senior Litigation Counsel, April 2014 – August 2018; Trial Attorney, July 2007 – April 2014
Division-Wide Honors: Civil Division Rookie of the Year, 2009; Division-Wide Special Commendation, 2011.
Supervision and Coordination: Reviewed pleadings as Subject Matter Expert on Nationality/Citizenship for 250 attorneys.
Taught classes at DOJ and DHS. Coordinated inter-agency nationality policy. Gave technical assistance on draft legislation.
Appellate Litigation: Presented over 40 oral arguments and filed over 100 briefs before U.S. Courts of Appeals. Appellate
litigation resulted in 10 published wins in the federal courts of appeals.
District Court Litigation: Conducted and responded to extensive written discovery. Gathered evidence from domestic and
international sources. Took and defended over 50 depositions. Drafted dispositive motions. Served as lead counsel at trials.
Additional Responsibilities: Responded to FOIA requests; fielded questions from state and federal prosecutors regarding
immigration consequences of convictions; analyzed Division hiring practices as part of Civil Division Diversity Committee.
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U.S. Department of Justice, Executive Office for Immigration Review
Judicial Law Clerk, September 2006 - July 2007, Boston, Massachusetts/Summer Internships, 2004 & 2005
Drafted detailed decisions and memoranda for 12 Immigration Judges in over 175 cases. Hired and managed interns.

EDUCATION
Georgetown University Law Center, Juris Doctor, Washington, D.C., May 2006.
Honors:
Full-Tuition Dean’s Scholarship; Certificate in Refugee and Humanitarian Emergencies
Teaching:

Senior Writing Fellow, September 2005- May 2006; Law Fellow, September 2004- May 2005.

Internships:

Center for Applied Legal Studies (3 semesters representing asylum applicants), Catholic Charities
Immigration Legal Services (VAWA petitions), Public Employees for Environmental Responsibility

Brown University, Bachelor of Arts, Providence, RI, May 2003: English Literature. Magna cum laude; Phi Beta Kappa
Scholarships:
Americorps Scholarship; Kapstein Scholarship for Excellence in English Concentration
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Katie Flannery
Education
American University Washington College School of Law, March 2016
Certificate in U.S. Immigration Law
University of Pennsylvania Law School, May 2013
J.D. cum laude
Certificate in Global Human Rights
University of California, Berkeley, May 2009
B.A. with High Honors, Interdisciplinary Field Studies. Minor, Public Policy.

Work Experience
Ayuda, Fairfax, VA
July 2018—present
Equal Justice Works Crime Victims Justice Corps Fellow
x Provide direct immigration legal services to immigrant survivors of labor and sex trafficking before
USCIS and EOIR.
x Accompany survivors to law enforcement interviews and advocate on their behalf.
x Train legal and non-legal providers on how to identify trafficking survivors and provide referrals.
x Conduct outreach and education activities, provide referrals, and leverage pro bono resources.
UN High Commissioner for Refugees Egypt, Cairo, Egypt
February 2017—July 2018
Assistant Refugee Status Determination (RSD) Officer
x Conducted refugee status determination (RSD) interviews in accordance with established norms
and standards, with a special focus on exclusion cases, complex cases (including complex
credibility determinations), unaccompanied and separated child applicants, stateless applicants, and
applicants from uncommon countries of origin.
x Undertook country of origin research on individual claims and prepare reasoned recommendations
on whether asylum seekers should be recognized as refugees under UNHCR's mandate.
Egyptian Foundation for Refugee Rights, Cairo, Egypt
July 2015—September 2016
RSD & Resettlement Team Leader
x Prepared and reviewed testimonies and legal briefs for RSD first instance, appeal, and reopening
applications, as well as resettlement referrals to UNHCR.
x Accompanied asylum seekers to interviews at UNHCR.
x Trained staff on interviewing skills, refugee law, and legal writing.
Asylum Access Tanzania, Dar es Salaam, Tanzania
September 2014—July 2015
Legal Advocate
x Represented individuals undergoing refugee status determination (RSD) process in Tanzania.
x Authored legal analysis and draft text to improve refugee legislation and policy reform.
International Justice Project, Newark, NJ
December 2013—August 2014
Program Director
x Conducted individual needs assessments for Darfurian refugee clients and referred them to
appropriate service providers. Screened clients for asylum and other immigration assistance.
x Recruited and supervised staff and interns.
x Attended domestic and international meetings on behalf of the IJP.
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x Organized development campaigns and wrote grants to sustain and expand operations.
Associate Program Officer
September 2013-December 2013
x Researched international criminal justice and accountability and supported UN-level advocacy.
Penn Law Transnational Legal Clinic, Philadelphia, PA, USA
August 2012–May 2013
Law Student Representative
x Successfully moved for BIA to terminate removal proceedings against U visa clients.
x Submitted report on immigrant rights for 2013 review of U.S. compliance with ICCPR.
x Authored case study on Buduburam Refugee Camp in for Liberian refugees in Ghana to inform
how the international community manages prolonged refugee crises.
x Trained medical students and grassroots leaders in Port-au-Prince, Haiti, to identify human rights
violations.
Southern Africa Litigation Centre, Johannesburg, South Africa
May 2012–Aug. 2012
International Summer Human Rights Fellow
x Researched Art. 1F of the Refugee Convention for litigation challenging wrongful grant of asylum
by South Africa to suspected Rwandan war criminal.
x Developed litigation manual on forced HIV testing and unlawful disclosure of HIV status.
International Refugee Rights Initiative, Kampala, Uganda
May 2011–Aug. 2011
International Summer Human Rights Fellow
x Prepared and filed request for provisional measures to ACHPR to secure release of female
Darfurian human rights defender from detention in Sudan.
x Conducted field research with Darfurian refugees on expectations for South Sudanese
independence.

Pro Bono Experience
Florence Immigrant & Refugee Rights Project (remote)
December 2016
Pro Bono Attorney (remote drafting)
x Drafted appellate brief on unreasonable bond set for a detained asylum seeker in Arizona.
CARA Project, Dilley, TX and remote
October 2016—February 2017
Pro Bono Attorney
x On-the-ground: Provided legal assistance to detained Central American mother and child asylum
seekers. Prepared clients for credible/reasonable fear interviews with USCIS. Drafted declarations
for IJ review of negative findings.
x Remotely: Drafted requests for reconsideration and/or re-interview for especially vulnerable
detained women and children in Dilley and Karnes facilities in expedited removal proceedings.
Asylum Access Refugee Toolkit (remote)
March 2015—June 2017
Expert Editor
x Edited online content for factual accuracy, feasibility, accessibility, and gender inclusivity.

Skills and Certifications
Languages: English (native), Spanish (proficient)
Bar membership: New York (2014), Washington D.C. (2020)
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JOSH DOHERTY
EXPERIENCE
Ayuda, Inc.
Washington, D.C.
Managing Attorney, DC Immigration
July 2018 – Present
x Supervise members of the D.C. immigration program, providing substantive supervision on cases and
administrative management of caseloads, professional goals and development, including Attorneys, B.I.A.
Accredited Representatives, Legal Fellows, Paralegals, and Legal Assistants; manage substantive
implementation and financial management of federal and local grants, and the D.C. immigration office’s
lo bono fee-for-services program, a budget totaling over $750,000 per year; coordinate with other grant
managers to ensure appropriate usage of grant funds; direct recruitment and staffing efforts for the D.C.
immigration program; assist Development program in preparing new grant applications that will support
Ayuda’s D.C. immigration program.
x Screen individuals for potential immigration relief during immigration intake appointments; represent
clients before U.S. Citizenship & Immigration Services (USCIS), Arlington and Baltimore immigration
courts, and the District of Columbia Superior Court’s Domestic Relations Branch; work directly with
clients in multilingual setting on complex immigration cases including U visas, T visas, adjustments of
status, Special Immigrant Juvenile Status (SIJS), naturalization, removal defense, Temporary Protected
Status, VAWA, asylum, and other humanitarian and family-based immigration cases; work with parents
and guardians to obtain custody and SIJS predicate orders in family court; mentor pro bono attorneys by
providing expert guidance as needed; engage with media and community groups to conduct “Know Your
Rights” presentations.
Supervising Immigration Attorney
Aug. 2017 – June 2018
x Supervise entry-level immigration staff attorneys and legal fellows; manage Ayuda’s D.C. Immigration
internship program, including recruitment, training, and supervision of interns, along with coordination
with Ayuda’s other internship and fellowship programs; report on grant goals and deliverables for
services provided to survivors of domestic violence, sexual assault, and stalking; manage the Mexican
Consulate’s External Legal Assistance Program (PALE) $21,000 grant to provide immigration legal
services to Mexican nationals.
x Screen individuals for potential immigration relief during immigration intake appointments; represent
clients before U.S. Citizenship & Immigration Services (USCIS), Arlington and Baltimore immigration
courts, and the District of Columbia Superior Court’s Domestic Relations Branch; work directly with
clients in multilingual setting on complex immigration cases including U visas, T visas, adjustments of
status, Special Immigrant Juvenile Status (SIJS), naturalization, removal defense, Temporary Protected
Status, VAWA, asylum, and other humanitarian and family-based immigration cases; work with parents
and guardians to obtain custody and SIJS predicate orders in family court; mentor pro bono attorneys by
providing expert guidance as needed; engage with media and community groups to conduct “Know Your
Rights” presentations.
Immigration Staff Attorney
Dec. 2014 – July 2017
x Screened individuals for potential immigration relief during immigration intake appointments; represent
clients before U.S. Citizenship & Immigration Services (USCIS), Arlington and Baltimore immigration
courts, and the District of Columbia Superior Court’s Domestic Relations Branch; work directly with
clients in multilingual setting on complex immigration cases including U visas, T visas, adjustments of
status, Special Immigrant Juvenile Status (SIJS), naturalization, removal defense, Temporary Protected
Status, VAWA, asylum, and other humanitarian and family-based immigration cases; worked with parents
and guardians to obtain custody and SIJS predicate orders in family court; mentored pro bono attorneys by
providing expert guidance as needed; managed Ayuda’s D.C. Immigration internship program, including
recruitment, training, and supervision of interns, along with coordination with Ayuda’s other internship
and fellowship programs; reported on grant goals and deliverables for services provided to survivors of
domestic violence, sexual assault, and stalking; coordinated with the Mexican Consulate’s External Legal
Assistance Program (PALE) to provide immigration legal services to Mexican nationals; engaged with
media and community groups to conduct “Know Your Rights” presentations.
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Domestic Violence/Sexual Assault Staff Attorney
Feb. 2016 – July 2016
x Conducted legal intakes, crisis screening, safety planning, and cycle of domestic violence and abuse
education for domestic violence survivors; provided legal advice and counsel on clients’ rights with
respect to civil protection order and family law matters in the District of Columbia, as well as rights and
risks in criminal matters; represented clients seeking civil protection orders in D.C. Superior Court;
provided support to clients pursuing civil protection order and family law matters pro se, including advice
on gathering evidence, documenting a case, and preparing and filing applications; conducted domestic
violence-related “Know Your Rights” and other outreach presentations; screened clients for a variety of
service needs and provide intra-office referrals to social services and immigration programs, or external
referrals for other needs.
Immigration Law Clerk
Aug. 2014 – Dec. 2014
x Performed client intakes and communicated case developments to clients in French and Spanish;
prepared and managed asylum, U-visa, Temporary Protected Status, naturalization, family-based, and
other humanitarian petitions for submission to USCIS
Domestic Violence & Family Law Intern
Aug. 2012 – Jan. 2013
x Performed client intakes and communicated case developments to clients in French and Spanish;
prepared trial materials including pretrial statements, direct examinations, and a motion to reconsider;
researched family law and domestic violence issues, including whether a rapist could seek custody of a
child born from his rape and the effect of an abuser’s diplomatic immunity on a victim’s access to justice;
prepared and served subpoenas; drafted immigration documents in U-visa cases.
National Network to End Domestic Violence’s WomensLaw.org project
Washington, D.C.
Volunteer Hotline Editor (May 2011 – Present);
Volunteer Hotline Responder (Sept. 2010 – May 2011)
Sept. 2010 – May 2014
x Through the WomensLaw.org email hotline, supervised and edited emails of Volunteer Responders,
providing feedback to Responders and performing final revision of emails prior to sending to the Hotline
User; drafted email responses to individuals who contacted the website seeking general legal information
on issues relating to domestic violence, custody, and other gender issues; wrote or reviewed emails to
over 400 hotline users, many of whom are survivors of domestic violence unable to afford private legal
representation and may be reaching out for help leaving an abusive situation for the first time.
United Nations International Law Commission
Geneva, Switzerland
Legal Liaison to Commission Member Sean Murphy
May – Aug. 2013
x Researched and drafted formal statements and memoranda on topics such as Immunity of State Officials
from Foreign Criminal Jurisdiction, the Obligation to Extradite or Prosecute, and the Protection of
Persons in the Event of Disasters.
x Researched and drafted memorandum analyzing domestic legislation worldwide addressing disaster risk
reduction.
American Bar Association Commission on Domestic & Sexual Violence
Washington, D.C.
Law Clerk
May 2012 – Aug. 2012
x Researched, compiled statutory charts and wrote memoranda on legal issues relating to domestic and
sexual violence, including current USAID policy on women’s rights, use of GPS tracking technology for
domestic violence offenders, state treatment of domestic violence in custody and parental kidnapping
laws, and the military’s response to sexual assault.
American Red Cross
Washington, D.C.
Legal Intern, International Humanitarian Law Dissemination Program
May 2011 – July 2011
x Drafted a briefing sheet on Additional Protocol II of the Geneva Conventions of 1949 to clarify myths
and misconceptions to inform Members of Congress and their staffers; wrote articles and briefs, and
conducted presentations on various IHL issues including sexual violence in Libya, IHL in current events
and guerrilla warfare during the American Civil War for use by IHL instructors.
Law Office of Charles A. Tievsky, PLC, Reston VA
Aug. 2008 – Jan. 2010
Paralegal
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x Prepared filings and collected documents and information for family and employment-based immigration
cases (including H-1b, EB-1, EB-2, EB-3, E-2, Labor Certification, Adjustment of Status, Change of
Status, Naturalization, FOIA, Employment Authorization, and Trade-NAFTA).

EDUCATION
The George Washington University Law School
Washington, D.C.
J.D. with honors (ranked 165 out of 530)
May 2014
GPA: 3.516 – Thurgood Marshall Scholar (top 15-35% of the class as of Fall 2013), Presidential Merit
Scholar, Member – The George Washington International Law Review
Study abroad: GWU/Oxford University International Human Rights Law Program, Oxford, England, Summer
2011
The George Washington University Elliott School of International Affairs
Washington, D.C.
M.A. in International Affairs (Int'l Law & Organizations; Int'l Affairs & Development major fields) May 2014
GPA: 3.93 – Michele Manatt Fellow
University of Richmond
Richmond, VA
B.A. Magna cum Laude, in International Studies: International Economics (French and Spanish minors)
May
2008
GPA: 3.72 – National Merit Scholar, UR Honors Scholar, University Scholar, Holt Scholar
Study abroad: University of Virginia Hispanic Studies in Valencia, Spain, Spring 2007; School for International
Training,
Antananarivo, Madagascar, Fall 2006; University of Richmond/Universidad Blas Pascal, Córdoba,
Argentina, Summer 2005
Language Skills: French (fluent), Spanish (fluent)
PROFESSIONAL ASSOCIATIONS

x Admitted to the Bar of the Supreme Court of Virginia (Active Member since December 2014)
x Admitted to the Bar of the District of Columbia (Active Member since March 2016)
x National Network to End Domestic Violence (Charter Member)
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Katie Wiese
EDUCATION
GEORGETOWN UNIVERSITY LAW CENTER
Washington, D.C.
Juris Doctor
Expected May 2022
GPA:
3.88 (Top 10%)
Honors:
Blume Public Interest Scholar; Dean’s List Fall 2019
Activities:
Public Interest Fellow; Board Member of Advocates Against Sexual Violence
OCCIDENTAL COLLEGE
Los Angeles, CA
Bachelor of Arts, summa cum laude,
in Diplomacy and World Affairs (DWA), with Honors
May 2015
GPA:
3.96
Honors:
Phi Beta Kappa and Mortar Board National Honor Societies, Dean’s List,
Margaret Bundy Scott Scholarship (Highest Merit Scholarship), Honors and
Distinction on Senior Thesis, Annual Award for Highest Student Achievement in
the DWA Major (3 Consecutive Years)
Activities:
Honor Board Juror and President, Research Assistant for DWA Professor, United
Nations Program Participant, Dean’s Conduct Review Committee Member,
Orientation Leader, Peer Advisor for DWA Department, Great Strides Program
Facilitator, Varsity NCAA Volleyball, Study Abroad in Guatemala
EXPERIENCE
AYUDA
Washington, D.C.
Legal Intern
May 2020 – Present
x Prepare and manage humanitarian immigration petitions under the supervision of an
attorney, including asylum, U-Visa, T-Visa, and Violence Against Women Act claims
x Work directly with immigrant clients to draft personal statements and prepare
immigration forms; conduct relevant country condition research; write memos, court
motions, and briefs
U.S. DEPARTMENT OF STATE - TRAFFICKING IN PERSONS OFFICE Washington,
D.C.
Program Assistant for Public Engagement
and Intergovernmental Affairs
July 2016 – May 2019
x Strengthened partnerships with trafficking survivors to integrate survivor expertise into
the federal government’s policies; provided programmatic and technical support to the
President’s U.S. Advisory Council on Human Trafficking
x Supported congressional, interagency, and strategic outreach matters; conducted research
on human trafficking issues and drafted public outreach materials
x Drafted and edited sections of the annual Trafficking in Persons Report; planned the
Secretary’s annual report rollout event
x Researched and compiled daily news brief to inform Department colleagues of countryspecific and global developments related to human trafficking; presented to international
delegations and civil society; managed office website and contact database system
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D.C. RAPE CRISIS CENTER
Washington, D.C.
Hotline Advocate (Volunteer)
January 2017 – May 2019
x Provided crisis intervention, trauma-informed support, and referrals to survivors of sexual
assault and other callers who contacted the confidential 24-hour hotline; answered calls
for three 4-hour shifts per month and completed case logs
x Certified as a crisis intervention advocate and first responder after completing 60 hours of
training on trauma-informed care, systems of power, neurobiology, mental health, and
developmental trauma
POLARIS
Washington, D.C.
Policy Fellow
January 2016 – May 2016
x Conducted legal and statutory research related to human trafficking, immigration, and
labor rights; monitored pending trafficking legislation and provided technical assistance
during the bill drafting process; wrote briefings and helped direct lobbying efforts
x Represented Polaris at congressional hearings; prepared legislative outreach materials
and letters of support; drafted blogs; conducted research and outreach for the Global
Modern Slavery Directory
FREE THE SLAVES
Washington, D.C.
Research Associate
August 2015 – December 2015
x Member of the Standards & Norms Working Group, analyzing the current frameworks on
standards of care for human trafficking survivors; researched European protocols and
contributed to a paper for the Freedom from Slavery Forum
UNITED KINGDOM MISSION TO THE UNITED NATIONS New York, NY
Attaché
August 2014 – December 2014
x Represented the United Kingdom in UN General Assembly and Security Council
meetings; drafted concise and confidential reports to inform UK policy decisions on
human rights and international development issues
x Conducted research and helped negotiate UN resolutions on child marriage, violence
against women, migration, extrajudicial killings, and peacebuilding issues
SKILLS AND CERTIFICATIONS
x Proficiency in Spanish
x Certified as a crisis intervention advocate for survivors of trauma
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Dana M. Florkowski
Attorney licensed in Virginia and the District of Columbia
(202) 387-4848 – 6925B Willow St NW, Washington, DC 20012

Education:
The George Washington University Law School – Washington, DC
May 2018
Juris Doctor
Member: Federal Circuit Bar Journal, Immigration Law Association, ACLU at GW Law
GPA: 3.464, graduated with Honors
The University of Georgia – Athens, GA
May 2014
Bachelor of Arts in International Affairs
Bachelor of Arts in German Language
Minor in Spanish Language
Certificate in Latin American and Caribbean Studies
GPA: 3.72, Magna Cum Laude, graduated with Honors

Employment Experience:
Ayuda, Staff Attorney – Washington, DC
August 2018-present
x Prepare various humanitarian and family-based immigration applications, including U visas, T visas, SIJS
petitions, asylum applications, and family petitions
x Represent clients in removal proceedings before the Arlington and Baltimore immigration courts
x Respond to Requests for Evidence and work with clients to identify potential supporting corroborating
evidence and prepare personal statements
GW Law Immigration Clinic, Student-Attorney – Washington, DC
August 2017 – May 2018
x Prepared asylum and U Visa applications and represented clients in other immigration matters
x Successfully represented an asylum seeker in her Individual Calendar Hearing before the Arlington
Immigration Court
GW Law School, Research Assistant – Washington, DC
August 2017 – May 2018
x Assisted Professor Catherine Ross in researching, editing, and citation for the new edition of her Family
Law casebook
Kids in Need of Defense (KIND), Legal Intern – Falls Church, VA
June 2017 - August 2017
x Worked with supervising attorney on Special Immigrant Juvenile Status (SIJS) and asylum cases by
drafting motions, researching and preparing briefs and country conditions reports, and drafting client
declarations with clients
x Conducted intake screenings to assist in determining potential availability of immigration relief
Trow & Rahal, P.C., Law Clerk – Washington, DC
January 2017 - April 2017
x Worked with supervising attorneys to prepare employment- and family-based Adjustment of Status
applications
x Prepared I-765, I-90, and I-131 applications for existing clients
National Immigration Law Center (NILC), Legal Intern – Washington, DC
January 2017 - April 2017
x Performed research relating to potential and existing immigration-related Executive Orders, challenges to
ICE enforcement actions, and related subjects
x Drafted memoranda for office circulation on recently filed immigration-related lawsuits
Ayuda, Legal Intern – Washington, DC
May 2016 - November 2016
x Worked with supervising attorney on SIJS, U-Visa, and T-Visa cases
x Assisted in court preparation and drafted complaints and motions for state custody hearings in SIJS cases
Access to Law Foundation, Inc./A Salmon Firm, LLC, Paralegal – Norcross, GA
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x

Provided support for attorneys working primarily in immigration law

Leadership Experience:
GW Law Immigration Law Association (ILA) – Washington, DC
August 2015 - present
x President, 2017-2018
x Alternative Spring Break Coordinator, 2016-2017
x 1L Representative, 2015-2016
American Civil Liberties Union-GW – Washington, DC
April 2017 - present
x
Secretary, 2017-2018

Language Skills:
Spanish Language, Professional Working Proficiency
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LAURIE BALL COOPER
Laurie.BallCooper@ayuda.com

EDUCATION
Yale Law School, Juris Doctor
June 2010
Charles Albom Prize for Excellence in Appellate Advocacy in Connection with a Clinic
Yale Journal of International Law 2006-2008, Articles Editor 2007-2008
Princeton University, Woodrow Wilson School, Masters of Public Affairs

June 2010

Duke University, Bachelor of Arts (Public Policy Studies)
Magna cum laude; Phi Beta Kappa; Highest Distinction in Public Policy Studies

May 2004

FULL TIME POSITIONS
Legal Director, Ayuda

2018

Oversee and supervise Ayuda’s legal program, including immigration, family law, and consumer
protection (Project END), including providing substantive supervision, mentorship, and primary
responsibility for questions of legal ethics and staff training. Manage multiple grants, amounting
to close to two million dollars in program funding. Maintain a small caseload of immigration
matters.
Senior Immigration & Pro Bono Coordinating Attorney, Ayuda

2018

Represent clients in a wide array of immigration matters, focused on humanitarian relief, and help
coordinate and develop Ayuda’s pro bono program, including through managing free immigration
consultation clinics in addition to coordinating, supporting, and developing infrastructure for
long-term representation of Ayuda’s clients by pro bono attorneys from private law firms,
including managing relationships with both clients and pro bono partners.
Associate, Human Rights Group, Cohen, Milstein, Sellers & Toll, PPLLC

2017 – 2018

Represented survivors of human rights violations, with a focus on human trafficking, in complex
federal litigation at all stages of investigation, trial, and appeal. Experiences included
investigating and preparing complaints for novel human rights cases; responding to motions to
dismiss, discovery motions practice (including arguing discovery motions in federal court),
preparation of expert reports, fee petitions, and assisting with Petition for Certiorari.
Senior Staff Attorney, Housing Unit, Legal Aid Society of the District of Columbia
2013 -2017
Represented low-income District tenants in D.C. Superior Court in eviction matters and
affirmative litigation and before the Office of Administrative Hearings, the Housing Authority,
and as amicus before the D.C. Court of Appeals; engage in law reform work on behalf of lowincome District residents, including related to language access and rental housing protections.
(Staff Attorney September 2013 – September 2016; Senior Staff Attorney September 2016 –
March 2017)
Skadden Fellow and Immigration Staff Attorney, Tahirih Justice Center
2011-2013
Represented immigrant survivors of gender-based violence in USCIS petitions and before
immigration court in matters including, among others, asylum, U visa, T visa, and VAWA selfpetition applications.
Law Clerk to The Hon. M. Margaret McKeown, U.S. Court of Appeals for the Ninth Circuit
2010-2011
Research & Policy Manager, Mozaik Community Development Foundation, Bosnia-Herzegovina
2004-2006
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TEACHING EXPERIENCE
Adjunct Professor, George Mason University Antonin Scalia Law School
January 2014 – Present
Refugee and Asylum Law spring seminar for five semesters; Poverty Law fall seminar for one
semester.
Adjunct Professor, Washington College of Law, American University
January 2014 – May 2016
Gender, Cultural Difference, and International Human Rights spring seminar for three semesters.

ADDITIONAL PROFESSIONAL EXPERIENCE
Immigration Legal Services Clinic, Law Student Intern & Director, Yale Law School 2007-2008; Spring
2010
Represented asylum seekers and other immigrants in administrative and court proceedings,
including federal district court and the Second Circuit Court of Appeals; supervised students as
student director.
Iraqi Refugee Assistance Project, Yale Law School and University of Jordan Law Faculty 2009-2010
Assisted with and developed curriculum for a pilot, international clinic representing Iraqi
refugees
Tahirih Justice Center, Legal and Policy Intern, Falls Church, VA
Human Rights First, Law and Security Program, Legal Intern, New York, NY
Human Rights Watch, Western Balkans Unit, Intern, Brussels, Belgium

Summer 2009
July-August 2008
May-July 2008

Domestic Violence Clinic, Law Student Intern, Yale Law School
Spring 2008
Represented survivors of domestic violence in Connecticut family court, conducted intake at local
shelter.
State Court of Bosnia-Herzegovina, Office of the War Crimes Prosecutor, Intern, Sarajevo
2007
Assisted the special team for Srebrenica with ongoing trials and investigations.
Yale Law School, Research Assistant, Professors Harold Koh and Judith Resnik

Summer

2007-2008, 2010

SELECTED PUBLICATIONS
Sessions Holds Safety Beyond the Grasp of Abuse Victims, The Washington Post (June 17, 2018).
Legal Responses to the Crisis of Forced Moves Illustrated in Evicted, 126 Y ALE L.J. F. 448 (2017).
Rethinking Rapid Re-Housing: Toward Sustainable Housing for Homeless Populations, 19 U. PA. J. L.
& SOC. CHANGE (February 2017), with Ana Vohryzek
Reducing Gender-Based Violence in The SAGE Handbook on Gender and Psychology (Michelle K.
Ryan and Nyla R. Branscomb, eds.) (SAGE UK: 2013), with Elizabeth Levy Paluck and Erin K.
Fletcher
Reducing Societal Discrimination Against Adolescent Girls: Using Social Norms to Promote Behavior
Change (Nike Foundation/Girl Hub: 2013), with Erin K. Fletcher
Social Norms Marketing Aimed at Gender-Based Violence (IRC: 2010), with Elizabeth Levy Paluck
Entre la mística y la estigmatización en dictadura y democracia: narraciones orales de la poblacion La
Victoria, Chile (Duke University Working Paper Series: 2004)
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OTHER QUALIFICATIONS
Languages:

Fluent in Spanish and Bosnian/Croatian/Serbian

Bar Admissions:

District of Columbia; California (inactive); U.S. Court of Appeals for the 9th
Circuit; Central District of California; Federal District Court for the District of
Columbia.
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LARRY KATZMAN
Silver Spring, MD 20910
larrykatzman@verizon.net
240-381-4695 (cell)

WORK EXPERIENCE
2019 – Present: Ayuda, Washington, DC
Volunteer Attorney (retired) for non-public legal services provider
2008 – 2018: Present: Steptoe & Johnson, LLP, Washington, DC
Deputy Public Service Counsel
2006 – 2008: American Immigration Lawyers Association (AILA), Washington,
DC
Deputy Director of Liaison
2004 – 2006: Transactional Records Access Clearinghouse (TRAC),
Washington, DC
Director of Immigration Project
2001 – 2004: United Nations High Commissioner for Refugees (UNHCR),
Washington, DC
Protection Officer (U.S. attorney corps)
1991 – 2001: Northwest Immigrant Rights Project (NWIRP), Seattle, WA
Positions held: Asylum Director; Pro Bono Coordinator; Legal Director

IMMIGRATION LEGAL SKILLS
x

Developed relevant practice experience for over 20+ years in all areas of removal
defense, including asylum U/T visas, SIJS, VAWA, and criminal issues

x

Experienced in other immigration work, including derivative applications,
adjustments, employment cards, appeals, and amici briefs

x

Collaborated with many immigrations stakeholders and policy-makers (UNCHR,
Steptoe, AILA)

PRO BONO SKILLS
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x

Have unique perspective on the pro bono process from my work at both legal
referral organizations (such as NWIRP) and law firms (Steptoe) that provide legal
assistance

PROJECT MANAGEMENT SKILLS
x

Expanded a small asylum program into one involving 200 lawyers and 100 cases
per year (NWIRP)

x

Created immigration data gathering and analysis project from inception (TRAC)

TRAINING SKILLS
x

Mentor pro bono attorneys on their cases and provide in-house training (Steptoe)

x

Have given Know-Your-Rights presentations at immigration centers and at forums
in immigrant communities (NWIRP, AILA)

x

Regularly trained juvenile court judges on SIJS law and procedure (NWIRP)

x

Regularly trained local government officials in Caribbean nations on
refugee/asylum laws and procedures (UNHCR)
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EXHIBIT 28
DECLARATION OF NAOMI A. IGRA

Nature of
Comments
Time and Cost
Burden,
Generally

Departments’ Responses

The commenters expressed concern that the proposed revisions substantially Response: The Departments acknowledge
that the proposed and final Form I-589 and
increase the time and cost burden on asylum applicants.
accompanying instructions issued in
conjunction with the Procedures for
The commenters believe that the proposed revisions significantly increase
the time and cost burdens for aliens seeking protection from persecution and Asylum and Withholding of Removal;
Credible Fear, and Reasonable Fear
torture, and that the increased burden would fall particularly heavily on
Review Notice of Proposed Rulemaking
unsophisticated aliens without representation and often without strong or
(NPRM) and Final Rule increase the time
any English language skills, aliens with claims based on membership in a
and cost burdens for applicants and legal
particular social group, and aliens with political opinions reflecting the
representatives. See 85 FR 36264 (June
modern world. The commenter noted that in the Form I-589 supporting
15, 2020). In the NPRM, the Departments
statement, the Departments acknowledged a six-hour increase in the
stated that the estimated hour burden had
estimated time burden, but the Departments reported no change to the
estimated annual cost burden on applicants. The commenter noted that, for increased from 12 hours to 18 hours. See
85 FR at 36290. The estimated hour
the newly proposed version of the Form I-589, the average time estimated
to complete the form is a full 50 percent higher than what was calculated in burden has been increased to 18.5 hours.
the Form I-589 Supporting Statement available on the Office of Information This estimate is higher than the estimate
provided in the NPRM because the
and Regulatory Affairs (OIRA) website from May 2019 (18 hours as
Departments reevaluated their projections
opposed to 12 hours). The commenter noted that the other numbers in the
May 2019 Supporting Statement are almost identical to those set forth in the and determined that the hourly burden per
response was likely to be higher than had
current NPRM, and that there is no explanation in the current NPRM as to
why the cost burden would be almost identical as the May 2019 Form I-589 been initially estimated. See Procedures
for Asylum and Withholding of Removal;
Supporting Statement while the estimated number of hours needed to
Credible Fear and Reasonable Fear Review
complete the form would increase by 6 hours.
Final Rule, III. Regulatory Requirements,
The commenter believes that the actual collection of information required in G. Paperwork Reduction Act.
the proposed revisions is extraordinarily burdensome, far exceeding the 18
The estimated total cost burden has been
hours indicated in the notice of information collection. The commenter
claims that the revised form would lead applicants and legal representatives increased to $70,406,400 as a result of a
reevaluation of the estimated cost that
to spend several additional workdays on each application. The commenter
applicants may incur for additional
noted that the sensitivity and emotional cost of recounting acts of

Public Comments

Form I-589 Public Comments and Response Matrix
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In response to the commenters’ concerns,
the Departments have abandoned or
revised certain proposed questions to help
reduce the burden on applicants and legal
services providers. Additional details
regarding which proposed questions have
been abandoned or revised are provided in
the responses below.

The commenter believes that the Form I-589 Supporting Statement does not
explain what the connection is between the average hourly wage in the
United States and the cost of completing the form. The commenter states
that while the Departments may be making this calculation based on the
time that an individual would be unable to work because they would be
burdened with completing the form, the calculation makes little sense when
the primary cost of completing the application would be paying for an
attorney.

The commenter believes that the proposed revisions are inconsistent with
fundamental due process principles, and likely to have a devastating impact
on pro se applicants, particularly on indigent or unrepresented parties,

Response: The I-589 Form and
instructions provide adequate detail and
guidance on the information that must be
provided in the application. The additional
questions are meant to account for the
regulatory changes in the related
rulemaking action. The questions that
have been added to the form have

The Departments also updated the Form
instructions to reflect regulatory text
changes made in the Procedures for
Asylum and Withholding of Removal;
Credible Fear and Reasonable Fear Review
Final Rule, as compared to the NPRM.

expenses. More information will be
provided in the I-589 supporting statement.

persecution, intimidation, and harm take a devastating toll that cannot be
measured solely in economic terms.

Impact on Asylum The commenters expressed concern that the changes to the form will
Applicants
disadvantage asylum applicants and put genuine asylum seekers at risk of
erroneous denial and subsequent deportation to a country where they will
face harm.

Nature of
Comments

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review
OMB Control Number, 1615-0067
Public Comments
Departments’ Responses
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Nature of
Comments

accompanying explanations in the
instructions and are designed to elicit the
relevant information needed for
adjudicators to make informed decisions.
The Departments acknowledge that
applicants may make errors when
completing the I-589 Form, and consistent
with current practices and procedures,
adjudicators will continue to weigh any
evidence presented and assess any errors,
as needed.

The commenter believes that the proposed revision would severely impact
the rights of asylum seekers subject to the Migrant Protection Protocols
(MPP). The commenter believes that access to counsel for aliens subject to
MPP is even less available than for those held in ICE detention and that
those aliens lack access to safety and security, along with the ability to
access interpretation resources that would be available in the United States.
The commenter notes that given these obstacles, most asylum applicants in
MPP proceedings are only able to submit threadbare applications with the
support of volunteer interpreters unfamiliar with asylum law.

The comments related to the Asylum
Application, Interview, and Employment
Authorization for Applicants, 85 FR
38532, are outside the scope of this
information collection action. The
Departments recognize that completing the
I-589 form will take additional time, as
was explained in the Procedures for
Asylum and Withholding of Removal;
Credible Fear and Reasonable Fear Review
The commenter believes that given these conditions, the proposed revisions NPRM. See 85 FR at 36290. However,
the I-589 form and instructions revisions
would require more time from asylum seekers and volunteers and increase
associated with the rule do not prevent
the probability of errors. The commenter believes that any error would
have potentially devastating consequences, including having an immigration applicants from applying for asylum or
work authorization.
judge pretermit an application if it is not filled out correctly, or having an
immigration judge make a frivolous finding under the expansive new
A Form I-589 is required of aliens who
definition in the proposed rule, which could subject the asylum seeker to a
apply for asylum affirmatively before U.S.
permanent bar on all immigration relief based on an immigration judge’s
Citizenship and Immigration Services
opinion that the application was without merit.
(USCIS) or defensively, before the

and/or those with limited English or education, and that due process
requires a meaningful opportunity to be heard and to present evidence
orally. The commenter believes that asylum seekers who are detained are
unlikely to have legal representation, and have often recently arrived in the
U.S., with little or no English language skills, familiarity with the U.S. legal
system, or expertise in our asylum laws. The commenter claims that
applicants will now, essentially, be required to present all of their legal
arguments through the extensive and highly complicated questions on the
revised form. The commenter also claims that, without the assistance of an
attorney, it will likely be impossible for asylum seekers to fully complete
the new version of this form.

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review
OMB Control Number, 1615-0067
Public Comments
Departments’ Responses
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Nature of
Comments

The commenter believes that in addition to the cost of attorneys’ fees, there
would be additional out of pocket costs for asylum seekers who would, for
the first time, have to prove that they have paid income taxes. The
commenter believes that, as a result of newly promulgated rules governing
initial employment authorization documents for asylum seekers, the vast
majority of asylum seekers who file a Form I-589 after August 25, 2020,
will likely not be able to obtain an employment authorization document
(EAD) before their asylum application is adjudicated. The commenter
believes that the unfortunate result of the Asylum Application, Interview,
and Employment Authorization for Applicants Final Rule (Asylum EAD
Final Rule), 85 FR 38532, will likely be that many asylum seekers will be
unable to work lawfully and will therefore have to spend time and money
with a tax professional in order to file taxes prior to applying for asylum.
The commenter believes that the Asylum EAD Final Rule will also put
pressure on counsel and asylum seekers to file the I-589 Form as quickly as
possible to get the much longer, 365-day clock started. The commenter
believes that there is significant tension between the Asylum EAD Final
Rule and this information collection, which may require many weeks and

The commenter state that the proposed changes to the form have the
potential to prevent thousands of asylum seekers from having a fair chance
at applying for asylum, simply because they do not speak or read English.
The commenter states that the vast majority of clients are survivors of
torture and trauma, and many clients are unable and unwilling to speak
about what happened to them when they first arrive in the United States.
The commenter works with clients over an extended period of time to help
clients rebuild their sense of safety and trust, and notes that takes time to
prepare clients to safely revisit traumatic events in their mind so they can
collect details needed for their personal statement. The commenter believes
that penalizing asylum seekers because of their inability to converse in
English or because they need time, expertise, and flexibility to recall
traumatic events is cruel and inhumane.

Nevertheless, in response to the
commenters’ concerns, the Departments
have abandoned or revised certain
proposed questions to help reduce the
burden on applicants and legal services
providers. Additional details regarding
which proposed questions have been

The Departments disagree that the addition
of income tax payment-related questions in
Part C. Additional Information about Your
Application, Questions 19.E. through
19.G., will lead to additional costs for
asylum applicants. Regardless of whether
the Form I-589 includes a tax paymentrelated question, an applicant’s tax
payment obligations remain the same.

Executive Office for Immigration Review
(EOIR) (including those individuals placed
in the MPP program). The Departments
recognize the potential challenges faced by
individuals subject to MPP but must
balance these difficulties with the
requirements of the proposed regulatory
changes. Completing the revised I-589
form may take additional time, but the
form and instruction changes allow for the
alien to provide the required information
for adjudication by an immigration judge
or asylum officer, in concert with proposed
regulatory changes.

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review
OMB Control Number, 1615-0067
Public Comments
Departments’ Responses
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Impact on
Unaccompanied
Alien Children

Nature of
Comments

The commenter believes that, like the general population of noncitizens in
removal proceedings, UAC often must face the system without legal
representation. The commenter notes that UACs are a vulnerable
population that often do not know or understand the circumstances of their
persecution or their flight from their country of origin. The commenter
believes that the proposed revisions force UAC to provide details not
previously required regarding the circumstances of their persecution, the
reason for their persecution, their travel through other countries, their family
members’ travel through other countries, and their family members’
immigration history in other countries, including the United States. The
commenter believes that the proposed revisions pose an added challenge for

The commenter states that applicants for protection, particularly children,
who fear or have experienced cruel or inhuman treatment may be unable to
elaborate on their experiences in detail at the time they prepare their written
applications. The commenter notes that the applicant may need to file the
application rapidly to avoid being forced to seek an exception to the oneyear filing deadline, or at the behest of an immigration judge. The
commenter notes that, at that point, the applicant may not have obtained
assistance of counsel or therapeutic support for the process of recounting
traumatic events. The commenter believes that requests for detailed
information should be eliminated from the proposed instructions and
replaced with an instruction reminding the applicant of future opportunities
to supplement the record.

The commenters believe that the proposed revisions pose specific
challenges for unaccompanied alien children (UAC).

multiple meetings with counsel to prepare. The commenter urges the
agencies to rescind this data collection, at least until they are able to
accurately assess the cost of the changes in the form and provide the public
with accurate data.

The Departments considered the
alternative proposal of creating a second
form for unaccompanied children;
however, the Departments decided to
continue using a single form for all
applicants in the interest of maintaining
consistency and continuity across
adjudications.

Response: The Departments acknowledge
the concerns of the commenters, but
disagree that the proposed revisions that
require applicants to provide additional
details about their claims on the Form I589 should be eliminated. The additional
questions on the form offer applicants,
including unaccompanied alien children,
additional opportunities to provide
information that is relevant to the
adjudication. The accompanying
instructions also provide additional
information to help applicants complete
the form. Moreover, information
regarding the applicant’s ability to
supplement the application is provided in
Part I. Filing Instructions, Section V.
Obtaining and Completing the Form.

abandoned or revised are provided in the
responses below.

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review
OMB Control Number, 1615-0067
Public Comments
Departments’ Responses
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Impact on Legal
Services
Providers

Nature of
Comments

The commenter believes that, in addition to the time that an attorney must
spend with a client to reach a level of trust to elicit this level of factual
detail, the NPRM does not take into account the fact that the proposed rule
radically changes how asylum applications would be adjudicated. The
commenter claims that, as a result, even an experienced asylum attorney
would have to spend more hours on every case researching how the new
rules intersect with existing law, what injunctions are currently in effect
against rules that have been successfully challenged, and would need to
speak with colleagues about how the new rules are being interpreted. The

The commenter believes that, given the additional four pages of substantive
questions on the proposed form, attorneys who prepare the application
would no longer be able to file a basic form with the intention of filling in
the details of the claim later, after weeks or months of working closely with
their client prior to an interview or hearing. The commenters believe that,
instead, attorneys would need to understand every detail of the case, from
the exact delineation of the applicant’s particular social group, to whether a
public official who acquiesced in torture was acting in an official capacity,
and how that official became aware of the harm that the applicant suffered.
The commenter notes that attorneys cannot generally elicit this level of
detail about a case in the first few meetings.

The commenters believe that the proposed revisions to the form and
instructions place a burden on legal services provides and preclude legal
services providers from providing pro se legal assistance to applicants.

The commenter believes that if the Departments persist in revising the form,
they must consider creating a second form for UAC, who should not be
expected to answer many of the questions contained in the form.

all applicants, and UAC are particularly harmed by these complex
questions.

The estimated total cost burden has been
increased to $70,406,400 as a result of a
reevaluation of the estimated cost that
respondents may inquire for additional
expenses. More information will be

Response: The Departments acknowledge
that the revised Form I-589 and
accompanying instructions increases the
time and cost burdens for applicants and
legal services providers. The Departments
are balancing the need to obtain
information to make informed decisions
against the burden that the application
places on applicants and legal services
providers and believe that the revised I-589
form and instructions strike the adequate
balance, in light of the related regulatory
changes. The additional questions in the
form are designed to help implement the
related regulatory changes. The form and
instruction changes are also meant to
encourage asylum applicants to provide
meaningful and relevant information on
the application.

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
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Nature of
Comments

The commenter believes that the proposed revisions ignore the significant
reliance interests of the commenter and organizations like it. The

The commenter believes that the inability of attorneys to make valid and
impactful changes to their clients’ record will cause further delay and
backlogs in an already overwhelmed system. The commenter believes that
these hurdles, created by the new form, do not create an environment
conducive with efficiency; but rather, put obstacles in place for each and
every person that comes in contact with the immigration system no matter
what role they play.

The commenter believes that attorneys who meet their clients after they
have already submitted their application pro se will have a huge burden of
making amendments and explaining to the department or court the reasons
why the application may have been completed as a result of an error related
to language or educational barriers or both. The commenter believes that
attorneys will have to take on the large task of ensuring that any mistakes or
issues with the initial applications are remedied prior to their client’s next
steps in the application process which in itself is a time-consuming process.
The commenter notes that many asylum seekers are survivors of torture and
trauma and the process of drafting a client declaration and developing a
claim often takes several months and sometimes years. The commenter
believes that the deep stigma, shame, and mental health ramifications of the
persecution endured, combined with a lack of accessible and affordable
mental health services for asylum seekers, can make it very difficult to fully
flesh out the asylum claim before an asylum interview or master calendar
hearing in immigration court.

commenter believes that the notion that the cost to a client for this level of
attorney work would run from $20 to $1000 is absurd and the Supporting
Statement that set the highest possible cost for attorneys’ fees in completing
the I-589 is likely a vast underestimate.

The Departments believe that the
commenter’s statements about reliance
interests and burden pertain to the
regulatory changes (“The commenter trains
its staff, volunteers, and pro bono attorneys
on asylum law …The commenter also has
intake procedures …that screen for and

Nevertheless, in response to the
commenters’ concerns, the Departments
have abandoned or revised certain
proposed questions to help reduce the
burden on applicants and legal services
providers. Additional details regarding
which proposed questions have been
abandoned or revised are provided in the
responses below.

The submission of complete applications
ensures that asylum officers and
immigration judges have the information
needed to make informed decisions about
applications for asylum, withholding of
removal, and deferral of removal, as
needed. The Departments believe that the
changes to the form and instructions
neither preclude nor inhibit asylum
applicants from seeking or obtaining pro se
legal assistance.

provided with the I-589 supporting
statement

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review
OMB Control Number, 1615-0067
Public Comments
Departments’ Responses
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Impact on Asylum
Officers and
Immigration
Judges

Nature of
Comments

The commenter believes that the heightened burden on the applicant will
create an even higher responsibility for asylum officers and immigration

The commenter believes that most of the threshold questions and prompts
on the form have become more specific and rigid, and that asylum officers
and immigration judges will bear the burden of fact checking and
researching country conditions.

The commenter believes that the information required by the proposed
revisions effectively precludes pro se assistance. The commenter believes
that the proposed revisions effectively preclude nonprofit organizations from
providing pro se help because they require an applicant to provide legal
analysis, making it nearly impossible for a pro se adviser to avoid applying
applicable laws to the facts of the case in order to complete the form. The
commenter believes that the estimated 18-hour response time for the revised
form will severely limit the number of applicants who can receive
assistance and counsel from non- profit legal service providers. Assuming
that the commenter could find a way to provide pro se assistance, the
commenter believes that the amount of time required to complete the form
would pose another insurmountable obstacle.

commenter is dedicated to providing legal counsel and support to those
seeking refuge in the United States. As such, the commenter has developed
a wealth of materials, information, and media to educate, assist, and support
asylum seekers. The commenter trains its staff, volunteers, and pro bono
attorneys on asylum law using curricula that have been standardized and
perfected. The commenter also has intake procedures and forms and Know
Your Rights materials that screen for and discuss the parameters of asylum
as it currently exists. The commenter believes that the proposed revisions
would cause the commenter to expend significant resources to revise,
reprint, and retrain staff on all of the materials and procedures, to the
detriment of the commenter and the communities it serves.

Response: The Departments disagree that
the revised Form I-589 and accompanying
instructions imposes a burden on asylum
officers and immigration judges. The
additional questions on the form are
designed to help implement the revised
regulations and ensure that asylum officers

discuss the parameters of asylum as it
currently exists,”) (emphasis added). The
Departments stated in the proposed rule
that “Comments received on the
information collection that are intended as
comments on the proposed rulemaking
rather than those specific to the collection
of information will be rejected.” The
Departments recognize that some of
commenter’s materials would need to be
amended, but all of the form and
instructions revisions are intended to
reflect only the changes proposed by the
rule. Accordingly, the Departments will
not respond further on the reliance interests
portion of the comment.

Form I-589 Public Comments and Response Matrix
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Nature of
Comments

The commenter believes that requiring applicants to articulate the
“boundaries of a particular social group” and the “knowledge requirement
for persecution by a government official” are all facts and evidence that an
applicant may not have readily available to them within the one-year filling
timeframe. The commenter believes that the full articulation of a particular
social group and its boundaries generally requires extensive country
conditions research and even expert testimony on country conditions. The
commenter believes that the physical application does not have enough
room to allow an applicant to thoroughly discuss these claims in depth as
required under the new rules. The commenter believes that asylum officers
and immigration judges will bear the burden of fact checking and
researching country conditions themselves before deciding whether an
applicant is, in fact, a part of a social group or if they have been targeted by
their home government. The commenter believes that the current rules
allow applicants to provide a full developed record at a later date and leaves
room for a speedier asylum application process. The commenter believes
that this makes sense given that country conditions are constantly evolving
and will have to be revisited at the time of adjudication.

judges to ensure that applications are all in compliance with the newly
proposed rules, specifically, the rules related to the level of detail required
for describing the persecution an applicant has faced. The commenter
believes that asylum officers and immigration judges are ostensibly given
broader discretion when it comes to granting asylum and these decisions
must be made on the basis of very rigid and structured parameters that do
not in fact allow the officer or judge to use their best judgment, but rather
require all successful asylum applications to fit within certain parameters.

Immigration judges also receive extensive
training and possess the experience
necessary to adequately interpret and apply
the relevant regulations and statutes. See 8
CFR 1003.10(b). Immigration judges
already have extensive experience
weighing evidence and interpreting and
applying complex laws as required by
statutes and regulation.

Asylum officers receive significant
specialized training in international human
rights law, nonadversarial interview
techniques, and other relevant national and
international refugee laws and principles
and also receive information concerning
the persecution of persons in other
countries on account of race, religion,
nationality, membership in a particular
social group, or political opinion, torture of
persons in other countries, and other
information relevant to asylum
determinations. See 8 CFR 208.1(b).
Asylum officers are thus qualified to make
determinations regarding asylum claims.

and immigration judges have the
information needed to make informed
decisions about applications for asylum,
withholding of removal, and deferral of
removal.

Form I-589 Public Comments and Response Matrix
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Complexity of
Form and
Instructions

Nature of
Comments

The commenters believe that the proposed revisions include complex legal
questions that combine facts and law, and that the proposed revisions are
confusing and make it impossible for pro se applicants to have their cases
heard.

10

Response: The Departments acknowledge
the concerns of the commenters. However,
the Departments disagree that the
additional questions will make it
impossible for applicants to have their
claims considered by the Departments.
The commenter believes that the form and instructions to file for asylum
The Departments disagree that the revised
and related relief should be simple enough for unrepresented applicants to
form and instructions are meant to
complete the form and have a day in court before the immigration judge or
an interview before an asylum officer. The commenter is concerned that this intimidate or discourage asylum seekers.
form will lead to confusion and many asylum seekers being unjustly barred To the contrary, the proposed revisions
give applicants additional opportunities to
from asylum.
provide information by adding prompts
The commenter is very concerned that the additional four pages of complex and questions that elicit the relevant
questions on the proposed form will make it impossible for pro se applicants information. For example, the revised
to have their cases heard at all. The believes that the additional questions in questions related to past harm,
the proposed form include complex questions combining facts and law. The mistreatment, or threats and fear of future
commenter believes that pursuant to recently imposed policies under which harm or mistreatment in Part B.
Information About Your Application,
U.S. Citizenship and Immigration Services (USCIS) may reject any forms
Question 1.A through 1.D., include more
with any blank fields, applicants may be unable to have their applications
opportunities for applicants to provide the
accepted and adjudicated at all. The commenter believes that pro se
appropriate details about the harm they
applicants face the real risk of answering these questions incorrectly and
then facing adverse credibility decisions when an adjudicator faults them for experienced or fear and the reason(s) for
harm, mistreatment, or threats. This
testifying inconsistently with the responses on their form.
revised section offers additional, focused
prompts to encourage applicants to provide
The commenter believes that expanding the form and requiring applicants
the information needed.
to make complicated legal conclusions does not minimize the burden of the
collection of information on those who are to respond. Furthermore, the
The Departments believe that the form
commenter believes that the proposed revisions are not necessary for the
allows ample opportunity for applicants to
proper performance of the functions of the Departments. The commenter
present relevant information, including
claims that the revisions will sow confusion in an already chaotic and
applicants who are detained. Even if an
complex asylum system where many aliens struggle to navigate the
applicant provides irrelevant information,
application process and court system without legal representation. The
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Nature of
Comments

The commenter believes that the proposed revisions pose specific
challenges for detained applicants. The commenter states that the proposed
revisions require more time and details from applicants, which will make the
application process even more difficult for detained applicants. The
commenter believes that the proposed revisions will also force applicants to
provide more detailed information about their claims, possibly before they
have had the opportunity to consult with an attorney, which may lead to
some applicants providing irrelevant information that weakens their claim.
The commenter claims that even applicants who manage to secure counsel
are often only able to meet with their attorneys once or twice before their
hearings due to unreliable phone access and limited space for attorney
meetings at detention centers.

commenter believes that the proposed revisions are clearly meant to
intimidate and discourage asylum seekers and further obscure the
immigration system for applicants, which is a shameful abdication of the
U.S. government’s obligations under international law.

As explained below, in response to the
commenters’ concerns, the Departments
have revised or abandoned some of the
proposed questions in the interest of
simplicity and clarity.

11

The Departments consider the comment
related to the rejection criteria for the Form
I-589 to fall outside of the scope of this
information collection action, and
therefore, decline to respond to the
comment.

asylum officers and immigration judges
are adequately trained to distinguish
relevant information from irrelevant
information and consider credibility and
the weight of any evidence presented.
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Departments’ Responses
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Membership in a
Particular Social
Group

The commenter claims that for pro se individuals, again many of whom will
be detained, to have to articulate the precise particular social group
formulation or else waive the ability to raise that group upon appeal, is

The Departments disagree that the prompt
requires expertise in asylum law, is a
violation of substantive or procedural due
12
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Response: As proposed, the Departments
The commenters believe that asking applicants seeking protection on
are including a prompt for applicants to
account of membership in a particular social group (PSG) to identify PSGs
provide information about their
on the form presents a hurdle for pro se applicants and violates applicants’
membership in a particular social group, if
due process rights.
applicable. The Departments revised the
The commenters believe that adding a requirement to identify the particular originally proposed prompt in response to
the concerns raised by the commenters.
social group on the form imposes high time and cost burden on applicants
See Form I-589, Part B. Information about
and will present a huge hurdle for pro se applicants, who are already at a
disadvantage. The commenter believes that properly identifying a particular Your Application, Question 1.
social group that meets the requirements of the law requires expertise in
U.S. asylum law that is far beyond the ability of most pro se applicants with The additional prompt in the form and
explanation in the instructions related to
meritorious claims. The commenter claims that the increased burden stems
membership in particular social groups is
from the proposed rule’s attempt to narrow the definition of “particular
related to the regulatory text proposed in
social group,” which undermines the 1951 Convention and Refugee Act by
the NPRM and included in the final rule in
providing a non-exhaustive list of nine specific bases that will no longer
8 CFR 208.1(c). See Instructions for Form
meet the definition of a particular social group. The commenter believes
I-589, Part 1. Filing Instructions, II. Basis
that the new form would force asylum seekers to articulate their particular
of Eligibility, A. Asylum. The form gives
social group(s) on the form, and even those applicants who rely on
applicants ample opportunity to offer
ineffective counsel would be unfairly precluded from later asserting a
legitimate basis for asylum protection, in violation of the Fifth Amendment, information related to their membership in
a particular social group, if applicable.
contrary to long-established precedent. The commenter claims that
Adjudicators are experienced with
demanding that asylum seekers articulate the particular social group on the
addressing the substance rather than the
form facilitates the agency’s violation of applicants’ due process rights.
form of a claim, and aliens will have an
The commenter is concerned about asylum seekers having to articulate their opportunity to correct articulation
deficiencies before an immigration judge
specific particular social group in the proposed form because legal analysis
renders a decision. See Procedures for
surrounding particular social groups is in constant flux and what may be a
Asylum and Withholding of Removal;
widely accepted particular social group at the time an asylum seeker files
Credible Fear and Reasonable Fear Review
for asylum might no longer be considered viable in the months or years it
Final Rule, 4.1 (Membership in a
takes for the applicant to be scheduled for an individual hearing. The
Particular Social Group).
commenter urges the agencies to remove the prompt.

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 867 of 965

13

Form I-589 Public Comments and Response Matrix
Department of Justice and Department of Homeland Security
Procedures for Asylum and Withholding of Removal; Credible Fear and Reasonable Fear Review
OMB Control Number, 1615-0067
process rights, or otherwise incongruous
unreasonable and undermines U.S. obligations to protect those fleeing
with the 1951 Convention and Refugee
persecution and threats to their life or freedom under the regulations
Act. The regulatory intent is to allow for
implementing Article 33 of the Refugee Convention and the 1967 Refugee
an alien to either articulate or provide a
Protocol. The commenter believes that expecting asylum applicants,
basis for determining the contours of a
especially those appearing pro se, to delineate and articulate the particular
particular social group. The Departments
social group in their initial asylum filings is simply unrealistic and
have long held that applicants both with or
undermines due process and U.S. obligations to provide a meaningful
without counsel must provide evidence of
process of protect refugees.
eligibility for protection including, if
applicable, their membership in a
The commenter noted that the new box could easily be used to confound
particular social group. In M-E-V-G-, 26 I.
applicants during a hearing if they identified a particular social group that,
& N. Dec. 227, and W-G-R-, 26 I. & N.
upon further research and testimony is not the actual group that forms the
Dec. 208 (BIA 2014), the Board of
legal basis for a claim. The commenter believes that at a minimum, the
prompt should be revised to ensure that the applicant provides a description Immigration Appeals clarified the term’s
to the best of his or her ability and an acknowledgment that this information scope, ruling that a “particular social
may be supplemented at the time of hearing. The commenter maintains that group” must be: (1) composed of members
if such guidance is not provided, an immigration judge would then have the who share a common immutable
characteristic; (2) defined with
opportunity to pretermit the claim based on the applicant’s inability to
particularity; and (3) socially distinct
adequately state a legally cognizable social group. The commenter claims
within the society in question. M-E-V-G-,
that survivors of abuses such as forced marriage, “honor” crimes, and
26 I. & N. Dec. at 237. The Board
human trafficking most often apply for asylum on account of their
membership in a particular social group, and that they will undoubtedly and emphasized that social distinction and
particularity were “fact-based” and
arbitrarily suffer immensely as a result.
depended on evidence of how the group
was perceived in the society in question.
In the commenter’s experience, few if any child applicants are equipped to
Id. at 242. The Departments’ proposed
articulate a particular social group in a manner that Question 1 calls for,
prompt aims to document claims on the
especially during the early stages of their case. The commenter believes
record at the very outset of an alien’s
that, for most child applicants, even coming to understand the concept of a
desire to apply for protection. Rather than
particular social group (and the factors that contribute to whether a
delimit due process, this prompt affords
particular social group is legally cognizable) requires significant time and
more process to allow for a fulsome review
explanation in developmentally appropriate terms, often over the course of
of the alien’s claim for asylum or for
numerous meetings.
withholding of removal.
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Non-Government
Actors and the
Role of the
Government

The commenter opposes the proposed questions for applicants seeking
protection under the Convention Against Torture regulations to explain the
exact role of government officials and believes these questions will be
impossible for most pro se applicants to answer. The commenter believes
that an individual who has fled torture will generally not know whether or
not a government official was acting in their “official capacity” and even if
14
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For additional responses to the
commenter’s claim that expecting an alien
to articulate a particular social group
undermines U.S. obligations or is in
violation of U.S. law, see Procedures for
Asylum and Withholding of Removal;
Credible Fear and Reasonable Fear Review
Final Rule, 4.1 (Membership in a
Particular Social Group).
The commenters believe that the proposed revisions related to nonResponse: In response to commenters’
government actors increase the burden on victims of persecution by nonconcerns, the Departments abandoned
government actors.
certain proposed revisions in the form and
accompanying instructions related to harm
The commenter believes that the proposed revision requires asylum seekers and torture by non-government actors and
the role of the government. See Form Iseeking protection based on persecution committed by non-state
organizations to provide significant details about the role of the government 589, Part B., Information about Your
Application, Questions 1.A. through D.;
in the persecution. The commenter claims that the form gives the
Instructions for Form I-589, Part II. Basis
impression that persecution can only occur if the government is involved,
of Eligibility, Part B.
and the questions ignore the reality that the political landscape of the
modern world has drastically changed since the 1951 Convention and 1967
Protocol. The commenter believes that placing an additional time burden
on applicants facing persecution by non-state organization disfavors
applicants with claims based on gang, criminal, and terrorist organizations
that governments are unable or unwilling to control. The commenter claims
that the proposed revisions hinder the Departments’ ability to carry out
statutory mandates and address the needs of modern refugees, respond to
modern conflicts around the world, and provide protection to victims of
these non-state organizations.
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Deferral of
Removal under
CAT

The commenter states that the proposed form specifically states on page 1
and page 5 that it is to be used for both statutory withholding of removal
and withholding under the CAT regulations. The commenter believes that
neither the form nor the accompanying instructions clarify that this form is
also the one that applicants for deferral of removal under the CAT
regulations must use to apply for protection. The commenter believes that it
is confusing to specify one use of the form under the CAT regulations and
to leave out the other use, and that the form and instructions should be
rewritten to clarify that the Form I-589 is the correct form to seek deferral
of removal.

The commenter states that in circumstances involving threats or harm to
children, adult family members or caregivers are usually involved in the
decision of whether to report incidents to government officials, and/or carry
out the reporting. The commenter notes that child applicants therefore
rarely have direct knowledge of the full circumstances surrounding police
reports without seeking additional information from others involved,
usually with the assistance of counsel.
The commenter believes that the form should mention deferral of removal
under the CAT regulations.

Furthermore, the commenters believe that the proposed questions asking
about torture by non-government actors are confusing at best and
misleading at worst. Moreover, the commenters claim that the question
would require a CAT protection applicant to guess how a government
official would respond if they were made aware of the torture. The
commenters believe that applicants for protection from torture should not be
required to guess about what their government might do.

15

Response: The Departments do not agree
that deferral of removal under the CAT
regulations needs to be mentioned on the
Form I-589. The accompanying
instructions provide an adequate overview
of the statutory and regulatory framework
for withholding of removal and deferral of
removal under the CAT regulations. See
Instructions for Form I-589, Part 1. Filing
Instructions, II. Basis of Eligibility, B.-D.
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the applicant may ultimately be able to retain an expert witness and/or do
further investigation about conditions in their country to support their claim
before an individual hearing, it is absurd to require this level of detail at the
filing stage of the process.
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Nexus

Similarly Situated

The commenter notes that the term “similarly situated” is not defined. The
commenter believes that applicants who do have even partial knowledge of
harm, threats, or torture to the individuals in this list may fear for victims’
safety upon disclosing it, especially in writing. The commenter claims that
applicants may hesitate to disclose the information requested for fear of
breaking victims’ trust if they provided sensitive details in confidence. The
commenter believes that this question unfairly sets applicants up for
negative credibility determinations through no fault of their own and that a
similar question could be asked during the asylum interview in a traumainformed manner. Thus, the commenter believes that the question should be
eliminated.
The commenters believe that the proposed revisions require applicants to
make sophisticated arguments regarding nexus requirements and should be
removed.

rule is the question about the past harm and torture experiences that
includes a reference to “other similarly situated persons”. The
commenter notes that proposed question 1.A. in Part B., Information
about Your Application, adds the language “other similarly situated
persons” and deletes the modifier “close” when referring to friends or
colleagues. The commenter claims that both changes significantly
expand the universe of information requested, presupposing that the
applicant has knowledge of harm that may have occurred to anyone in
his or her orbit and extending to people who may be completely
unknown to the applicant. The commenter believes that these revisions
should be deleted as overly burdensome and outside the applicant’s
scope of knowledge.

16

Response: The Departments disagree that
the additional prompt in Form I-589, Part
B, Information About Your Application,
related to why the harm, mistreatment, or
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Response: In response to the commenters’
The commenters believe that it is unduly burdensome and unrealistic to
require asylum applicants to provide information about similarly situated concerns, the Departments abandoned the
proposed revisions to include a reference
persons.
to “similarly situated persons” in Part B.
The commenter believes that one example of a significant increase in the Information about Your Application,
Questions 1.A. and 1.C. of Form I-589.
information collection burden with no stated purpose in the proposed
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In the commenter’s experience, child applicants are frequently unable to
understand or fully articulate the reason(s) they were harmed. The

The commenter believes it would be impossible for many asylum
applicants, especially those who are unrepresented to fully comprehend
what they must demonstrate to prove that harm is “on account of” their
protected characteristic at the outset of their case when completing Form I589. The commenter believes that the proposed rules in 8 CFR § 208.1(f)
and 8 CFR § 1208.1(f) subject all asylum seekers to a laundry list of
measures designed to deny asylum to most applicants on nexus grounds,
while failing to require adjudicators to engage in a mixed motive analysis.
The commenter believes that the nexus question on the proposed form
therefore lays a trap for asylum seekers, and that if they do not explain why
they believe they were harmed, the case could face pretermission. The
commenter also believes that if an alien states a reason from the laundry list
of automatic denials, such as anything related to “personal animus” or
“gender”, the adjudicator may deny the case without having to determine
whether this was only one reason among others. The commenter strongly
opposes the inclusion of this question, which will lead to many applicants’
claims being unfairly denied.

17

With regard to child applicants, the
Departments recognize that children may
face challenges when completing the Form
I-589. Information regarding an
applicant’s ability to supplement the
application is provided in Part I. Filing
Instructions, Section V. Obtaining and
Completing the Form. Also, the

applicants to check any of the protected
grounds boxes in Part B, Information about
Your Application, and thus, the additional
guidance in Questions 1.A.4 and 1.B.3 are
meant to complement this line of inquiry
and offers applicants the opportunity to
provide relevant information to support the
claim. Applicants are not expected to
engage in any sort of legal analysis, but
rather, they are expected to provide
information related why they believe they
have been or will be harmed.
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threats occurred or would occur requires
The commenter believes that Question 1.A.4. of Part B, which asks
sophisticated legal analysis or lays a trap
asylum applicants to explain why they believe the harm they suffered is
for asylum applicants. See Form I-589,
on account of a protected ground requires the applicant to engage in a
Part
B, Information About Your
sophisticated legal analysis which increases the time burden and will
Application,
Questions 1.A.4. and 1.B.3.
undoubtedly lead to user confusion. The commenter notes that case law
has provided ample interpretation of the nexus requirement, and that an
Questions 1.A.4. and 1.B.3. invite
applicant need not and cannot prove the exact motivation of the
persecutor. The commenter claims that the proposed instructions simply applicants to explain why they believe they
were harmed, mistreated, or threatened, or
reiterate the regulatory text, without any acknowledgement of existing
case law or the fact that asylum rules are modified constantly by agency could be harmed or mistreated, and now
include additional guidance to prompt
and judicial interpretation. The commenter is concerned that pro se
applicants to explain why the applicant
applicants will not understand the relationship between the instructions
believes the harm is on account of a
and the cited proposed regulations.
protected ground. The form already asks
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Previous
Applications and
Travel History

The commenters noted that the questions regarding past immigration history
currently contained in Part C, Additional Information about Your
Application, Questions 1 and 2, have been significantly expanded in the
form to encompass Questions 1 through 4, which ask for extensive
information on the activities of the applicant and family members regarding
prior applications for asylum, travel through other countries, and
immigration status in those countries. The commenters believe that, while
the current form frames these questions so that an applicant may provide
narrative answers, the proposed revisions break many of the initial

The commenters expressed concern that the proposed questions about
previous applications for refugee status, asylum, and withholding of
removal require applicants to provide information that may not be available
to them. The commenters are also concerned that the proposed questions
about travel history will force asylum applicants to provide information that
is not relevant and has no legal bearing on their cases.
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Response: The Departments believe that
the additional questions in Part. C,
Additional Information About Your
Application, of the Form I-589 related to
previous applications and travel history are
appropriate and relevant to the
adjudication. The additional questions and
prompts in Part C, Additional Information
about Your Application, Questions 1
through 4, help provide adjudicators with
relevant information, including prior
applications for protection pursued by the
applicant or certain family members, prior
denials, countries through which the
applicant and certain family members
traveled, and countries in which the
applicant or certain family members
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commenter notes that a legal determination that harm was experienced “on
Departments continue to maintain the
account of” a protected ground involves consideration of both direct and
ability to request additional information, as
circumstantial evidence the latter of which children are often less capable of needed.
readily identifying.
The additional information in the prompt is
designed to provide greater clarity as to the
type of information being requested.
Therefore, the Departments retained the
proposed prompt. For additional responses
to the commenters’ concerns related to the
role of adjudicators when making
assessing nexus, see Procedures for
Asylum and Withholding of Removal;
Credible Fear and Reasonable Fear Review
Final Rule, 4.4. (Nexus).
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The commenter believes that the new form would also force asylum
applicants to evaluate the immigration law of any countries they or their
family members previously visited. The commenter claims that the scope
of Question 4.B. in Part C could include trips that took place years prior to
any persecution and even trips that family members made before the asylum
applicant was born. Furthermore, the commenter claims that answering this
question requires asylum applicants and their lawyers to research the
historical immigration laws of third countries in order to determine whether
19
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questions down into yes or no answers for which the applicant may not have resided. These matters come into play
when adjudicators assess bars to applying
sufficient knowledge. The commenter notes that there is no opportunity to
for asylum and eligibility for asylum, as
answer “I do not know” or to provide additional explanation. The
commenter believes that much of the information requested is likely outside well as discretion.
the scope of the applicant’s knowledge and may require legal expertise.
The Departments disagree that the
questions do not allow for applicants,
In the commenter’s experience, unaccompanied and separated children
including children, to provide additional
frequently do not have sufficient information about the whereabouts and
explanation or require legal expertise. As
activities of their family members to accurately answer these questions.
The commenter believes that, at a minimum, these questions must include a indicated in the Form I-589, Part C.
Additional Information about Your
response option where the applicant does not know the answer.
Application, applicants may use Form I589, Supplement B, or attach additional
The commenter is concerned that the proposed I-589 form requires
sheets of paper as needed to complete the
applicants to include information that is not legally relevant about siblings’
responses to the questions contained in
applications for status in the United States or potential for application for
Part C. Thus, the Departments retained the
status abroad. The commenter believes that, given the sensitive nature of
additional questions.
information disclosed in asylum applications, it may not be appropriate for
an asylum seeker to have to discuss their application with a sibling.
Nevertheless, in response to commenters’
The commenter believes that the scope of Question 4 in Part C, which
concerns, the Departments revised the
requests the travel history and information about applications for lawful
proposed questions related to travel history
status pursued in other countries for the applicant’s spouse, children, and
and previous applications. See Form Iother family members is wide and the purpose is unclear. The commenter
589, Part C., Additional Information about
believes that it is possible that asylum seekers will either provide more or
less information than the Departments need and could take many hours and Your Application, Questions 1 through 4.
expend substantial money trying to include comprehensive responses to
questions which likely have no legal bearing on the case.
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Discretionary
Factors

The commenter believes that the result could be that the applicant leaves the
question blank, and has the I-589 form rejected, or the applicant could guess
at the answer and potentially face an adverse credibility finding if they
guessed incorrectly. The commenter claims that the structure of the
questions and the accompanying boxes that allow an applicant to provide
information about the exceptions are confusing and biased against the
applicant. The commenter is concerned that, in many circumstances
throughout Questions 9 and 10, “I don’t know” is a reasonable answer,
whereas a binary option may lead the applicant to fail to complete the

The commenter believes that the proposed revision prioritizes gathering
transit-related information, uncovering possible technical errors, and
exploiting administrative deficiencies over the legitimacy of asylum claims.
The commenters claim that these proposed discretionary factors strip
decision makers of meaningful discretionary authority and require blanket
denials.
The commenters believe that the questions regarding discretionary factors
make clear how dramatically the proposed rule would change the asylum
system as it has existed for decades in the United States. The commenter
believes that each discretionary question requires complex legal analysis, it
would be impossible for most pro se applicants to fully comprehend and
complete these questions, and even for experienced attorneys, these
additional questions will add a substantial burden in time and cost in
completing them.

The commenters believe that the proposed revisions in Form I-589, Part C.,
Additional Information about Your Application, Questions 9 and 10, related
to the adverse discretionary factors require complex legal analysis and are
biased against the applicant.
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Nevertheless, in response to the
commenters’ concerns, the Departments
revised certain questions and explanations
in the form and instructions. See Form I589, Part C., Additional Information about
Your Application, Questions 18 and 19;
Instructions for the Form I-589, Section V.
Obtaining and Completing the Form, Part
C. Additional Information about Your
Application.

Response: The Departments disagree that
the questions related to discretionary
factors require complex legal analysis or
are biased against the applicant. The
questions are designed to elicit information
related to the adverse discretionary factors
in 8 C.F.R. sections 208.13(d) and
1208.13(d) and corresponding exceptions,
and give applicants the opportunity to
provide the relevant information. As
indicated in the Form I-589, Part C.,
Additional Information about Your
Application, applicants may use Form I589, Supplement B, or attach additional
sheets of paper as needed to complete the
responses to the questions contained in
Part C.
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the asylum seekers or their family members could have applied for any
lawful status. The commenter notes that this research will not only take a
tremendous amount of time, but it is also likely to lead to user and
adjudicator confusion since it requests information that is not relevant to the
claim.

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 875 of 965

Frivolous Filings

The commenter strongly opposes the additional references to filing a
frivolous application without any explanation of how the proposed rule
would expand this definition. The commenter believes that, while the
proposed form and instructions include information about the proposed
change that would allow asylum officers to find an application frivolous,
neither the form nor the instructions provides any information about how
the proposed rule would significantly expand the definition of frivolous.
The commenter believes that the warning is meaningless if the asylum
seeker is not apprised of the fact that if an adjudicator determines that the

For additional responses to commenters’
concerns about the definition of frivolous,
see Procedures for Asylum and
Withholding of Removal; Credible Fear
and Reasonable Fear Review Final Rule,
3.1 (Frivolous Applications).
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For responses to comments related to the
question, or to answer “incorrectly,” both of which could be used to deny
discretionary factors themselves, see
the application, question the applicant’s credibility, or even lead to a
Procedures for Asylum and Withholding of
determination of a frivolous filing.
Removal; Credible Fear and Reasonable
Fear Review Final Rule, 4.7 (Factors for
The commenter also notes that neither the proposed instructions nor the
Consideration in Discretionary
proposed form provides the applicant with guidance about the nature of
positive factors. The commenter believes that the applicant will likely need Determinations).
to submit significant evidence to address this question, and yet no guidance
is offered regarding these new measures. The commenter claims that this is
particularly troublesome with respect to claims filed by unaccompanied
children, for whom the TVPRA has explicitly required that the asylum
process be adapted to their particularly needs and vulnerabilities.
Response: The Departments believe that
The commenters believe that the proposed revisions related to frivolous
filings do not sufficiently provide applicants notice of the revised definition the Form I-589 and accompanying
instructions provide applicants with
of the term, frivolous, or the consequences of filing frivolous applications.
sufficient notice regarding frivolous filings
and related consequences. As such, the
The commenter believes that while the new I-589 references the
consequences of filing a frivolous application, neither the new form nor the Departments retained the proposed
references to the rules related to frivolous
new instructions explain the new and expansive definition of frivolous
under the proposed rule. The commenter notes that asylum seekers, many of filings and associated warnings. See Form
I-589, Part D. Your Signature; Instructions
whom are unrepresented, will first have to read the new proposed rule to
for Form I-589, Part 1. Filing Instructions,
understand how frivolous is defined, and will then need to understand
V. Obtaining and Completing the Form,
whether the reason they fear returning to their country meets this new
Part D. Your Signature.
definition.
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The commenter believes that neither the proposed form nor the
corresponding instructions provide further explanation for what the
categories enumerated in the proposed regulations mean; any specific or
adequate reason that such broad and seemingly public disclosure is
necessary; or any safeguards to mitigate the harm if an exception is utilized,
such as redactions or protective orders. Furthermore, the commenter
expressed concern that the proposed confidentiality regulations and the
confidentiality warning in the instructions are likely to have a chilling effect
on the full disclosure by the applicant of sensitive and traumatic
circumstances that serve as the basis for their asylum claim.
Recommendations The commenters believe that the proposed revised instructions for the Form
I-589 are confusing and create the expectation that applicants need to
for Form I-589
conduct legal research. The commenters believe that the proposed revisions
Instructions

Confidentiality
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Response: The Departments believe that
the revised instructions for the Form I-589
are sufficiently clear and provide the
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application lacks merit, the asylum seeker may be forever barred from any
immigration benefit. The commenter is concerned that the proposed form
and instructions would implement a radically expanded definition without
giving asylum seekers fair notice of the change.
The commenters believe that the proposed revisions related to
Response: The Departments believe that
confidentiality will discourage asylum applicants from providing
the information provided in the
information.
Instructions for Form I-589 regarding
confidentiality is appropriate and properly
mirrors the regulation. See 8 CFR 208.6
The commenter believes that the proposed instruction related to
and 1208.6. The Departments retained the
confidentiality fails to provide sufficient clarity to an asylum applicant, in
information with a minor change (added
particular, one fleeing gender-based violence, about the universe of entities
“state” to the clause about the mandatory
or persons to whom the information may be shared. The commenter
reporting requirement) to mirror the
believes that, without clearer and more definite assurances of
regulatory text in 8 CFR 208.6 and 8 CFR
confidentiality, survivors and other asylum seekers likely be discouraged
1208.6. See Instructions for Form I-589,
from fully disclosing the harms they have experienced, potentially
Part 1. Filing Instructions, III.
jeopardizing their asylum claims, to protect themselves. The commenter is
Confidentiality.
concerned that where applicants have abusers or traffickers who have
connections to law enforcement, the sharing of information may also place
survivors at risk. The commenter believes that there must be clearer limits
on disclosure, including for law enforcement purposes with specific,
proscribed information sharing in exceptional circumstances.
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Response: The Departments believe that
the recommended change is outside of the
scope of this information collection action;
and therefore, decline to make the
recommended change. Both the prior and
new versions of the instructions for the
Form I-589 refer to the Convention
Against Torture. See Instructions for Form
I-589, Part 1. Filing Your Application, II.
Basis of Eligibility, D. Legal Sources and
Guidance Related to Eligibility.
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Response: The Departments believe that
the proposed revisions in the instructions
provide the appropriate additional
information and properly align with the
regulations and case law. See Instructions
for Form I-589, Part 1. Filing Your
Application, II. Basis of Eligibility. The
Departments decline to make the
recommended change.
The commenter notes that on Page 2, Part 1, Section I (Who May Apply and Response: The Departments believe that
Filing Deadlines), the proposed instructions state, “You must submit certain the recommended change is outside of the
documents for your spouse and each child included as required by these
scope of this information collection action;
instructions. Children 21 years of age or older and married children must
and therefore, decline to make the
file separate applications.” The commenter claims that this incorrectly
recommended change. Both the prior and
implies by omission that children who are under 21 and unmarried do not
new versions of the instructions include
have the right to file applications separately from a parent on whom they are this instruction. See Instructions for Form
dependent.
I-589, Part 1. Filing Instructions, I. Who
May Apply and Filing Deadlines.

The commenter believes that the definition of torture included in the
proposed revisions to the instructions is insufficient and should include
examples of “public official”, “acquiescence”, “color of law”, “official
capacity.” The commenter notes that the instructions refer to the proposed
regulations regarding the definition of particular social group, political
opinion, persecution, and nexus; however, the proposed revisions do not
refer to the fact that federal Circuit Courts often define the contours of these
terms, and the law may differ among circuits.

The commenter recommended that the instructions should not solely refer to
the “CAT regulations”, but rather, specifically to the United Nations
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.
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to the instructions fail to provide guidance to applicants on how to complete necessary background information and
the Form I-589, and will instead, further confuse applicants.
guidance to applicants on how to complete
the form.
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The commenter is concerned that in Part 1, Section II.B., the proposed
instructions introduce, but cannot effectively illuminate numerous legal
concepts, including acquiescence, rogue officials, and breach of a legal
responsibility. The commenter believes that, in effect, the applicant is
prompted to pre-judge his or her own claim for relief, instead of adducing
information, in writing and at a hearing, that enables the adjudicator to
determine eligibility. Moreover, the commenter is concerned that, for
certain cases, the proposed instructions require the applicant to “explain
whether and how” an official or person acting in an official capacity “had
awareness of the activity and breached his or her legal responsibility to
intervene to prevent such activity.” The commenter believes that, to the
extent that this instruction calls for an assessment of how a third person
acquired awareness, compliance with this instruction is not only infeasible,

Notwithstanding, as described above, the
Departments revised the form and
accompanying instructions in response to
24

Response: The Departments disagree that
the instructions prompt applicants to prejudge their own claims for relief. The
Departments believe that the revised
instructions provide the appropriate
additional information and properly align
with the regulations and case law. See
Instructions for Form I-589, Part 1. Filing
Your Application, II. Basis of Eligibility.
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The commenter notes that in the proposed particular social group instruction Response: The Departments decline to
make the recommended changes. The
in Part 1, Section II.A., the statement makes clear that an applicant is not
required to “articulate” the formulation of a claimed particular social group Departments believe that the proposed
revisions in the instructions provide the
before the immigration judge, and may provide a basis on the record for
appropriate additional information and
determining the definition and boundaries of the alleged particular social
group. However, the commenter believes that the syntax of this instruction properly align with the regulations and
case law. See Instructions for Form I-589,
renders it confusing and that the instruction should be revised. The
Part 1. Filing Instructions, II. Basis of
commenter believes that the proposed instruction related to the failure to
Eligibility, A. Asylum.
define a particular social group is groundless and therefore, improper, and
that, under the principle of esjudem generis, the protected grounds of a
particular social group must not be adjudicated differently than the four
For additional responses to comments
other protected grounds. The commenter believes that a heightened
related to membership in a particular social
requirement cannot apply to particular social group claims as distinct from
group, see Procedures for Asylum and
claims based on race, religion, nationality, or political opinion.
Withholding of Removal; Credible Fear
and Reasonable Fear Review Final Rule,
4.1 (Membership in a Particular Social
Group).
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Form Versions

Response: The proposed revisions to the
Form I-589 and accompanying instructions
were provided on the form edition
approved by the Office of Management
and Budget (OMB) on September 10,
2019, which was the OMB approved form
at the time of the publication of the NPRM
and accompanying information collection
notice in the Federal Register.
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The revisions to the Form I-589 and
instructions associated with the Asylum
EAD Final rule had not been approved by
OMB at the time of the publication of the
information collection notice in the Federal
The commenter is concerned that there are conflicting new versions of the I- Register.
589 and does not understand how comments on the current proposed
Given that the Form I-589 revisions
version of the I-589 will affect the final form when there is apparently a
associated with the
more recent version than the one on which the information collection is
Asylum EAD Final Rule have been
based. The commenter urges the agencies to rescind this information
collection and reissue it at a later date using a version of the I-589 form that approved by OMB and the form is
currently available to the public for use,
integrates the newest version of the existing I-589 form.
the revised Form I-589 and instructions
now include the Asylum EAD Final Rulerelated revisions.

The commenter believes that the public is unable to evaluate an accurate
draft of the final Form I-589 and instructions, and the inability to accurately
comment is a consequence of the agencies’ patchwork attempts to overhaul
the nation’s asylum system through piecemeal regulations proposed in rapid
succession during a global pandemic. The commenter believes that the
sweeping nature of these revisions means that the commenter is unable to
provide comprehensive comments to every revision or to even fully
understand how they interact with one another.

The commenters are concerned that the form revision is based on the form
version approved on September 10, 2019, rather than the most recent
version changed by the Asylum Application, Interview, and Employment
Authorization for Applicants Final Rule (Asylum EAD Rule), 85 FR 38532,
that became effective on August 25, 2020.
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but an attempt to speculate on the applicant’s part that may expose the
concerns raised by several commenters
asylum applicant to the more severe penalties envisioned under the
related to questions and instructions
expansion of the definition of frivolous filings proffered in the proposed
focused on harm and torture by nonrule.
government actors and the role of the
government.
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The commenter believes that the information collection instrument is void
as a threshold matter because it was issued in violation of the Federal
Vacancies Reform Act (FVRA).

Federal Vacancies
Reform Act

The commenter believes that the form was signed by Chad Mizelle in his
purported capacity as “Senior Official Performing the Duties of the General
Counsel, U.S. Department of Homeland Security.” The commenter
believes that because the DHS General Counsel does not have the authority
to sign proposed or final rules under the Homeland Security Act or existing
DHS delegations, the Information Collection also includes a paragraph in
which purported Acting Secretary Chad Wolf “delegate[s] the authority” to

Response: The Departments appreciate
the comment but note that the form
revisions are intended to reflect only the
changes proposed by the rule. The
Departments believe 60 days provides a
The commenter submitted a 101-page comment on that proposed rule and
still did not have time to adequately address every concern that the proposed meaningful period for comment on the
forms, especially because the rule itself
rule raised. Since the commenter had to divert substantial resources to that
had a 30-day comment period. Further, as
comment, it was not possible to focus on the information collection during
the commenter notes, the Departments are
that time period. The commenter notes that with so many complex, farreaching rulemakings on the same topic at the same time, the public did not in compliance with the Paperwork
Reduction Act (PRA) and its relevant
really have a full 60 days to respond to the substantial changes in the
regulations. See, e.g., 5 CFR 1320.11.
proposed I-589 and accompanying instructions. For this reason, the
commenter asks that the information collection be rescinded and reissued
with a new 60-day comment period.
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Response: The NPRM and the final rule,
including associated form revisions, were
signed by Chad Mizelle, the Senior
Official Performing the Duties of the
General Counsel for DHS. As indicated in
the proposed rule at section V. Regulatory
Requirements, H. Signature, Chad Wolf,
the Acting Secretary of Homeland
Security, reviewed and approved the
proposed rule and delegated the signature

The commenter believes that even though the information collection
allotted the required 60 days for comment submission, the first 30 days
were effectively nullified.

Comment Period
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authority to Mr. Mizelle. See 85 FR
sign the document to Mr. Mizelle. However, the commenter believes that
both Mr. Wolf and Mr. Mizelle are serving in violation of the FVRA, 5
36290.
U.S.C. §§ 3345 & 3346. As a result, the commenter believes that both Mr.
Wolf’s delegation and Mr. Mizelle’s signature are without force and effect
Secretary Wolf is validly acting as
under the FVRA, 5 U.S.C. § 3348(d)(1), and contrary to law under the
Secretary of Homeland Security. On April
Administrative Procedure Act, 5 U.S.C. § 706(2)(A), and the form must be
9, 2019, then-Secretary Nielsen, who was
withdrawn.
Senate confirmed, used the authority
provided by 6 U.S.C. 113(g)(2) to establish
the order of succession for the Secretary of
Homeland Security. This change to the
order of succession applied to any
vacancy. Exercising the authority to
establish an order of succession for the
Department pursuant to 6 U.S.C.
113(g)(2), superseded the FVRA and the
order of succession found in E.O. 13753.
As a result of this change and pursuant to 6
U.S.C. 113(g)(2), Mr. McAleenan, who
was Senate confirmed as the
Commissioner of CBP, was the next
successor and served as Acting Secretary
without time limitation. Acting Secretary
McAleenan subsequently amended the
Secretary’s order of succession pursuant to
6 U.S.C. 113(g)(2), placing the Under
Secretary for Strategy, Policy, and Plans
position third in the order of succession
below the positions of the Deputy
Secretary and Under Secretary for
Management. Because these positions
were vacant when Mr. McAleenan
resigned, Mr. Wolf, as the Senate
confirmed Under Secretary for Strategy,
Policy, and Plans, was the next successor
and began serving as the Acting Secretary.
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Paperwork
Reduction Act

The commenter believes that while the form provides limited space to
provide the collection’s requested information, the additional questions
cannot be properly answered in that limited space. The commenter claims

The commenter believes that the burden shifting in the Collection and
outline above run contrary to the purpose of the Paperwork Reduction Act
(“PRA”) precipitating the Notice. The commenter believes that the
information collection clearly violates the explicit purpose of the PRA. The
commenter claims that the additional information that the information
collection attempts to collect is not factual data, such as biographical data or
employment history, that may be, indeed, more efficiently collected via a
paper application than an oral, in-person interview. Rather, the commenter
believes that the collection requires individuals, through unduly
burdensome paperwork, to engage and articulate complex legal analysis and
to anticipate and address, through increased paperwork, the legal arguments
that an asylum officer, trial attorney, or immigration judge would pose.

The commenter believes that the proposed Information Collection is
contrary to the intent of the PRA.
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Response: The Departments disagree that
the proposed information collection is
contrary to the purposes of the PRA. As
articulated at 44 U.S.C. 3501, the purposes
of the PRA include to: “minimize the
paperwork burden . . . ensure the greatest
possible public benefit from and maximize
the utility of information created,
collected, maintained, used, shared and
disseminated by or for the Federal
Government … improve the quality and
use of Federal information to strengthen
decisionmaking, accountability, and
openness in Government and society;
minimize the cost to the Federal
Government of the creation, collection,
maintenance, use, dissemination, and
disposition of information;”. The
Departments believe that this information

The Secretary is authorized to delegate his
or her authority to any officer or employee
of the agency and to designate other
officers of the Department to serve as
Acting Secretary. See INA 103 (8 U.S.C.
1103) and 6 U.S.C. 113(g)(2). The HSA
further provides that every officer of the
Department “shall perform the functions
specified by law for the official’s office or
prescribed by the Secretary.” 6 U.S.C.
113(f). Thus, the designation of the
signature authority from Acting Secretary
Wolf to Mr. Mizelle is validly within the
Acting Secretary’s authority.
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Formatting,
Redundancy, and
Error

The commenter believes that Part B., Information about Your Application,
Question 1.A., which breaks down the question of what happened to an
individual into distinct parts, may make it easier for some applicants to
identify the important elements in their claim and is therefore, more in

The commenter believes that the proposed revisions are poorly organized.
They will inevitably lead to consistent user error, straining the Asylum
Office and the immigration courts. The commenter notes that the proposed
revisions split discrete sections across multiple pages. The commenter
believes that Part A.II., which requires information about the applicant’s
children, is confusing, and there is discontinuity that is bound to confuse
some applicants. The commenter claims that it will likely lead to many
applicants failing to mark “yes,” even though they do, in fact, want to
include their child in the application. The commenter strongly recommends
that the Departments reconfigure the form so that each discrete section
about each child is contained on just one page.

The commenters believe that the proposed revisions include formatting
changes and redundant questions that make the Form I-589 less userfriendly and may lead applicants to inadvertently commit mistakes.

The Departments corrected the
grammatical error that appeared in the
proposed Form I-589, Part C. Additional
Information about Your Application,
Question 4.B.
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In response to specific comments received,
the Departments are amending the form
and instruction to make them more
applicant friendly. Additionally, as the
Departments anticipated there may be an
additional impact to applicants, they
accordingly modified the PRA burden
statement to reflect a possible 6 hour
increase in reporting burden per response.
Response: The Departments believe that
the revised form and instructions are
comprehensible, organized, and properly
formatted. The form and instructions
provide the relevant information and
properly align with the regulations and
case law. Moreover, the additional
questions in the form give applicants the
opportunity to provide information that is
pertinent to different aspects of their
claims, including bars to applying for
asylum, bars to eligibility for asylum, and
discretionary factors and related
exceptions.
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that for an applicant to fully respond to the information collection request,
collection will aid the Departments in
the applicant must include mountains of supplemental information via
implementing the changes proposed in the
paperwork that again is simply contrary to the intent of the PRA.
rule in the most transparent and efficient
manner.
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The commenter believes that Part C. Question 4.B. is grammatically
incorrect and unfair, and it should read, “Have you, your spouse, your
child(ren) or other family members, such as your parents or siblings, ever
applied for, received, or been eligible to apply for, but did not, any lawful
status in any country other than the one from which you are now claiming
asylum?” However, the commenter notes that even with this grammatical
correction, the question is confusing and convoluted.

The commenters believe that the proposed revisions contain many
redundant questions, including the second unlabeled box under Part C.,
Questions 3, 4.A, 4.B, 10.A., 10.C., and 10.H. The commenter believes that
these proposed revisions are incomprehensible and unnecessary, and the
Departments could more efficiently solicit this information by simply
asking, “Have you, your spouse, or children ever applied for or received,
any permanent lawful status?” and providing a box to allow the applicant to
explain.

The commenter believes the proposed revisions are poorly labeled and
confusing. The commenter believes that another formatting flaw with the
proposed form is that creates new boxes to break down questions from the
previous form, including Part B, 1.A.1-4, 1.B.1-3, 1.C.1-4, 1.D.1-3, Part C.
Questions 3-4, 9.C., and 10.I. The commenter notes that some of these
boxes are labeled, while others are not. The commenter recommends that
the Departments assign either numerical or letter identifiers for each box.
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keeping with creating an accessible form. The commenter notes that for
other applicants, the breakdown may simply create more opportunities for
an applicant to inadvertently contradict earlier statements. The commenter
believes that, while a more precise set of questions may be valuable
generally, in the context of the current revisions, these changes are likely to
contribute to additional obstacles for some applicants.
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EXHIBIT 29
DECLARATION OF NAOMI A. IGRA
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July 15, 2020
Submitted via https://www.regulations.gov/
Re:

Comments in Response to the United States Department of Homeland
Security (DHS) United States Citizenship and Immigration Services
(USCIS) and Department of Justice (DOJ) Office for Immigration
Review (EOIR) (the Departments) Joint Notice of Executive Proposed
Rulemaking (NPRM or the rule): Procedures for Asylum and
Withholding of Removal; Credible Fear and Reasonable Fear Review;
RIN 1615-AC42 / 1125-AA94 / EOIR Docket No. 18-0002 / A.G. Order
No. 4714-2020

The Tahirih Justice Center1 (Tahirih) submits the following comments to
DHS USCIS and DOJ EOIR in response to the above-referenced NPRM issued by
the Departments on June 15, 2020.2 Tahirih opposes the rule as both a matter of
public policy and because it patently violates numerous laws, including the
Immigration & Nationality Act (INA), the Administrative Procedure Act (APA), and
the international obligations of the United States as a State party to the United
Nations (UN) Convention Relating to the Status of Refugees and 1967 Protocol
(collectively, the Convention). See generally UNHCR, The 1951 Refugee
Convention.3 While we condemn the rule in its entirety, in light of our particular
mission, experience, and expertise, our comments highlight the devastating impact
the rule will have on a uniquely vulnerable population of asylum seekers: immigrant
survivors of gender-based violence. See generally U.S. Dep’t of State, Gender and
Gender-Based Violence.4
I.

Introduction

Tahirih is a national, nonpartisan policy and direct services organization that
has answered calls for help from nearly 29,000 survivors of gender-based violence
since its inception twenty-three years ago. Our clients are primarily women and girls
1

https://www.tahirih.org/. We note that although these comments are the
official comments of Tahirih as an organization, individual Tahirih employees may
also have submitted comments on the NPRM in their personal capacities. The
agencies must, of course, also consider those individual comments.
2

Whenever possible, we have provided the relevant text of secondary sources
cited in this comment as attachments to the comment. However, because the
agencies have given the public only 30 days to comment on a complex rule during a
pandemic, we have not been able to provide all of those sources. All sources cited in
this comment—including, but not limited to, court opinions, legislative history, and
secondary sources—are to be considered part of the administrative record.
3
4

https://www.unhcr.org/1951-refugee-convention.html.

https://www.state.gov/other-policy-issues/gender-and-gender-basedviolence/#ftn1.
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who endure horrific human rights abuses such as domestic violence, rape and sexual torture, forced
marriage, human trafficking, widow rituals, female genital mutilation/cutting (FGM/C), and “honor”
crimes.5
Tahirih provides free legal and social services to help our clients find safety and justice as
they engage in the daunting, courageous, and rewarding work of rebuilding their lives and
contributing to their communities as illustrated by our clients’ stories. Since its founding, Tahirih has
also served as an expert resource for the media, Congress, policymakers, and others on immigration
remedies for survivors fleeing gender-based violence both abroad and within the U.S. See, e.g.,
Tahirih Justice Center, Tahirih in the News;6 Tahirih Justice Center, Congressional Testimony;7
Tahirih Justice Center, Comments.8
Among the clients we have served are Mariam*9 from Mali, who learned at a very young age
that her community did not value women and girls and about how they are punished. She recounts:
In my family, there is no joy when a girl is born. When a boy is born, relatives gather
at the parents’ home. They offer small gifts of gold in celebration, and they sacrifice
three to four animals. They celebrate the day with food, conversation, and laughter.
When a girl is born, my relatives kill just one lamb. No one talks. No one celebrates.
They eat quickly and leave.
All of my uncles have more than one wife, and they treat them very poorly. They only
talk to their wives to give them orders. I have heard my uncles and aunts fighting, and
it always gets physical. I have seen my uncles hit their wives with belts, shove them
against walls, and push them to the ground and kick them.
The day after my 16th birthday, my father circled a date on the calendar: August 28.
He told me this was the day that I would be married. My soon-to-be-husband was a
wealthy man from Mali. He was older than my father! I begged my father to stop the
marriage, but he insisted it was final. In that moment, I felt like my life was over. My
mom learned that my fiancé had AIDS. Villagers said his first wife died of the disease.
Desperate for a way out, I told my uncles I was no longer a virgin. They beat me so
badly that I thought I would die. Then, they locked me in a room used to store crops.

5

For background information on these types of gender-based violence, see, e.g., UNHCR,
Guidelines on the Protection of Refugee Women 17, https://www.unhcr.org/3d4f915e4.html; UN
Women, Defining “honour” crimes and “honour” killings, https://endvawnow.org/en/articles/731defining-honourcrimes-and-honour-killings.html;
https://en.wikipedia.org/wiki/Female_genital_mutilation;
https://en.wikipedia.org/wiki/Forced_marriage; https://www.widowsrights.org/.
6

https://www.tahirih.org/news-media/latest-updates/?tab=tahirih-in-the-news.

7

https://www.tahirih.org/pubs/?qmt%5Bpub_cat%5D%5B%5D=131.

8

https://www.tahirih.org/pubs/?qmt%5Bpub_cat%5D%5B%5D=261.

9

An * after a name denotes a pseudonym.
2
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There was no bathroom or windows, just a hole in the wall for food. I couldn’t tell if it
was night or day, and I knew that if my life ended, they would not care.
Eight months passed before my mom rescued me. My uncles went away on a business
trip, and she broke through the bolt on the door. With the help of my sister I escaped
to the United States and applied for asylum. I’ll never forget the day I received my
asylum approval. I am free! I can live my life without fear of being forced back to Mali,
where my uncles would kill me.
Very soon, I will graduate from college with a degree in agribusiness. I hope to get a
job in banking or at a government agency and then pursue an MBA. And I want to get
married and start a family, but at my own pace.
Another client, Meena* from Iran, was taught early on that her sole purpose was to serve men.
She would be “transferred” from a childhood serving her father, to a lifetime of serving a husband.
She explains:
I grew up in a very conservative community in southwest Iran. For as long as I can
remember, my father treated me and my mother like servants in our own home. No
matter how hard we tried to please him, he found a reason to beat us and threaten to
kill us. I’ll never forget the time he hurled a butcher knife at my head when I was 10
because I didn’t say “hello” to my uncle when he entered our home. I threw my hands
up to protect my face, and the knife went through my right hand, causing severe
bleeding. I was not allowed to see a doctor.
My father got away with this because women were treated as property or worse in my
family — my paternal relatives beheaded their wives and daughters for disobeying
orders and fleeing arranged marriages. Despite my persistence to get out of the house
and go to school, my father told me I would never be a source of pride because I am a
girl. He said being obedient to men was my destiny as a woman.
When I turned 15, my father arranged for me to marry my cousin. I dreaded a life of
never-ending misery. My mother, a brave and strong-willed woman, decided it was
time to save us both. In the middle of the night, with only a few clothes and a blanket,
we ran away. We spent the next seven years in hiding.
During my travels abroad with relatives, I befriended an American man. I fell in love,
and when he proposed, my mother and I agreed I should accept his offer. My fiancé
helped me obtain a visitor’s visa to come to America but he soon revealed that he was
already married and abandoned me. I felt so alone, with no home, no family, and no
resources.
My attorneys and social service aides helped me access the food, shelter, and support
services I needed to survive. Their unwavering support gave me the courage to move
forward and share my story with an asylum officer. After several difficult months, I was
granted asylum. I felt like I had a second chance at life.

3
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I found work as a translator for the U.S. military and have been working in this position
for the past three years. Today, I am determined to earn a degree in criminal justice
because I want to have a career protecting others. I just received a full scholarship to
go to college. Never in my life would I have imagined writing these words except in a
dream.
And finally, Koumba* from Benin began her fight for justice when she was raped at the age
of 11 by a man from her father’s village. Four years later, she was raped a second time by a different
man. She then learned that she had been promised to this man in marriage. Koumba* suffered for a
long time with shame from the rapes, but she tried her best to establish as normal a life as possible.
Koumba* eventually attended university, earned her degree, and worked as a human resources
professional for an insurance company. A decade passed, and she fell in love with a man from her
church and married him. Koumba* put her past abuse behind her and built a happy new life with her
husband.
In 2010, Koumba*’s world was violently upended when the rapist to whom she had been
promised in her teens passed away. To her shock and dismay, this man and his family had never
forgotten that Koumba* had been promised to him like property. Now, upon the rapist’s death, his
brother “inherited” Koumba*. At his direction, members of a sect from his village kidnapped her.
Koumba* was forced to perform widow rituals, which included washing the dead man’s body as well
as her own intimate parts with the same water. She was then forced to spend the night lying next to
the corpse of her rapist. She knew she would get no help from the local police, so at the first
opportunity, she fled to another town.
Unfortunately, her safety was temporary. A few months later, Koumba* was kidnapped again.
This time, the dead man’s brother kept her in a dark hut with her arms and legs tied to a bed and raped
her every day. Once again she escaped, this time the night before their formal marriage ceremony was
to take place. Because she knew that she could no longer live in Benin in safety, she gave up her
career and everything she had worked for in her native land and fled to the United States. After facing
additional hardship here, she was finally able to apply for and win asylum.
A.

Asylum Seekers Fleeing Gender-Based Violence are a Uniquely Vulnerable
Population

Gender-based violence is ubiquitous:10 Even women and girls who are also targeted for
persecution for reasons unrelated to their gender are unfortunately likely to suffer gender-based
discrimination or violence in some form. And gender-based violence in all of its forms involves a
unique set of common characteristics that leave survivors of such violence uniquely vulnerable. That
set of characteristics includes (i) persecution at the hands of family members, communities, and other
non-state actors; (ii) severe ostracization and searing social stigmas; (iii) disbelief of survivors; (iv)
internalized shame; (v) the inability to disclose gender-based violence to or in the presence of children
or male family members; (vi) the absence or nonenforcement of laws to protect survivors; (vii) laws
permitting gender-based discrimination or violence; (viii) cultural acceptance of gender-based
10

See generally UNFPA, Against My Will: Defying the Practices That Harm Women and Girls
and
Undermine
Equality
(2020),
https://www.unfpa.org/sites/default/files/pubpdf/UNFPA_PUB_2020_EN_State_of_World_Population.pdf.
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violence; (ix) barriers to medical or mental health treatment for survivors; (x) forced dependence or
unequal caretaking responsibilities; (xi) multiple victimization and revictimization; and (xii) ongoing
gender-based violence even after a survivor reaches the United States.
Survivors of gender-based violence—who include entrepreneurs, physicians, teachers,
historians, grocery clerks, lawyers, authors, caregivers, politicians, entertainers, and scientists—are
thus isolated, traumatized, and cut off from family and community resources, and those who do
manage to escape are in desperate need of counsel,11 medical, mental health, and other services as
they navigate our system. See, e.g., Tahirih Justice Center, Immigrant Survivors Fear Reporting
Violence (May 2019).12 Yet due to the nature of gender-based violence, survivors are least likely to
be able to access such services. Access to corroborating evidence to support their claims is also very
limited. In fact, as noted by U.N. High Commissioner for Refugees (UNHCR), in “gender-related
claims, the usual types of evidence used in other refugee claims may not be as readily available.
Statistical data or reports on the incidence of sexual violence may not be available, due to underreporting of cases, or lack of prosecution.” UNHCR, Guidelines on International Protection No. 1:
Gender-Related Persecution Within the Context of Article 1A(2) of the 1951 Convention and/or its
1967 Protocol Relating to the Status of Refugees, U.N. Doc. HCR/GIP/02/01, at 10 (2002) (Gender
Guidelines).13 The formidable obstacles survivors already face in seeking safety have only been
amplified by the global pandemic. See, e.g., Rená Cutlip-Mason, For Immigrant Survivors, the
Coronavirus Pandemic is Life-Threatening in Other Ways, Ms. Magazine (Apr. 14, 2020);14 Tahirih
Justice Center, The Impact of COVID-19 on Immigrant Survivors of Gender-Based Violence (Mar.
23, 2020).15
B.

The NPRM Would Inexplicably Eviscerate Humanitarian Protection for
Survivors of Gender-Based Violence

As a law student in 1996, Tahirih founder and CEO Layli Miller-Muro 16 was involved in a
landmark asylum case on behalf of Fauziya Kassindja17 from Togo. Ms. Kassindja recounted her
escape, at just 17 years of age, from imminent FGM/C and a forced polygynous marriage 18 to a man
more than twice her age: “On Thursday they said I’d be married. On Friday they told me they’d cut
11

This is particularly the case for detained asylum seekers. See, e.g., Tahirih Justice Center,
Nationwide Survey: A Window into the Challenges Immigrant Women and Girls Face in the United
States and the Policy Solutions to Address Them (Jan. 31, 2018), http://www.tahirih.org/wpcontent/uploads/2018/01/Tahirih-Justice-Center-Survey-Report-1.31.18-1.pdf.

12

https://static1.squarespace.com/static/5b9f1d48da02bc44473c36f1/t/
5d290b07a8dea8000138bf97/1562970888076/2019-Advocate-Survey-Final.pdf.

13

https://www.unhcr.org/3d58ddef4.pdf.

14

https://msmagazine.com/2020/04/14/for-immigrant-survivors-the-coronavirus-pandemic-islife threatening-in-other-ways/.

15

https://www.tahirih.org/wp-content/uploads/2020/03/Impact-of-Social-Distancing-onImmigrant-Survivors-of-Gender-Based-Violence_Final-March-23-2020.pdf.

16

See https://en.wikipedia.org/wiki/Layli_Miller-Muro.

17

See http://www.pbs.org/speaktruthtopower/fauziya.html.

18

See https://en.wikipedia.org/wiki/Polygyny.
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me. At midnight, I escaped.” Ms. Kassindja was ultimately granted asylum and her case, Matter of
Kasinga, 21 I. & N. Dec. 357 (BIA 1996), set national precedent establishing gender-based
persecution as a ground of asylum in the United States. 19 Soon thereafter, Congress enacted legislation
criminalizing FGM/C of a minor. See Omnibus Consolidated Appropriations Act, 1997, Pub. L. 104208, div. C, title VI, § 645(b)(1), 110 Stat. 3909-709 (1996), codified at 18 U.S.C. § 116. Thirty-five
states have since followed suit. See Equality Now, FGM in the US: What Is Female Genital Mutilation
(FGM)?.20
For decades, the United States has more generally recognized the pervasive, severe, and acute
threat that gender-based violence poses to the lives and safety of women and girls. Since 1984, for
example, bipartisan majorities of Congress have enacted the Family Violence Prevention and Services
Act (FVPSA), Pub. L. 98-457, title III, 98 Stat. 1749, 1757, codified at 42 U.S.C. §§ 10401-12,21 the
Violence Against Women Act (VAWA), Pub. L. 103-322, 108 Stat. 1796 (1994), and the Victims of
Trafficking and Violence Protection Act (VTVPA), Pub. L. 106-386, 114 Stat. 1464 (2000). And nine
states plus Washington, D.C. and the U.S. Virgin Islands have enacted criminal laws barring forced
marriage. See Tahirih Justice Center, Criminal Laws Addressing Forced Marriage in the United
States (Aug. 2019).22
The Refugee Act of 1980, Pub. L. 96-212, 94 Stat. 102 (1980), did not explicitly name
persecution based on “gender” as a ground for asylum. That omission reflects Congress’s adoption of
the UN Convention’s then nearly 30-year old refugee protection framework, which was drafted from
a male-centered perspective. See UNHCR, Gender Guidelines 2. But “properly interpreted,” the
definition of “refugee” included in the Convention, and adopted by Congress, “covers gender-related
claims.” Id. at 3. As UNHCR put the matter in 2002 guidelines for interpreting the Convention, “it is
widely accepted that [gender] can influence, or dictate, the type of persecution or harm suffered and
the reasons for this treatment…as such, there is no need to add an additional ground to the 1951
Convention definition.” Id. And those guidelines, which remain in effect today, “provide legal
interpretative guidance for governments, legal practitioners, decision-makers and the judiciary” in all
countries, including the United States, that are parties to the Convention. See id. at 1.23
19

Following the decision, Ms. Miller-Muro founded Tahirih to help more women and girls
targeted for violence and torture simply because they are female.

20

https://d3n8a8pro7vhmx.cloudfront.net/equalitynow/pages/216/attachments/
original/1565706130/FGMintheUS_factsheet_Aug2019.pdf?1565706130.

21

See also Nat’l Resource Ctr. on
http://www.learnaboutfvpsa.com/35yrs-impact.

Domestic

Violence,

Learn

About

FVPSA,

22

https://preventforcedmarriage.org/wp-content/uploads/2015/01/Forced-Marriage-CriminalStatutes_2019.pdf.

23

UNHCR’s views on the proper interpretation of asylum law are entitled to particular deference
because they reflect extensive input by member states—including the United States. See, e.g.,
UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the
Convention (1992) https://www.unhcr.org/4d93528a9.pdf; see also, e.g., Refugee and Humanitarian
Visa Applicants: Guidelines on Gender Issues for Decision Makers (Department of Immigration and
Humanitarian Affairs, Australia, July 1996); Guideline 4 on Women Refugee Claimants Fearing
Gender-Related Persecution: Update (Immigration and Refugee Board, Canada,13 November 1996);
Position on Asylum Seeking and Refugee Women (European Council on Refugees and Exiles,
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The U.S. government routinely recognizes that the definition of “refugee” encompasses those
persecuted on account of gender. The State Department, for instance, has emphasized in the refugee
protection context that the “empowerment and protection of women and girls has been a central part
of U.S. foreign policy and national security” and that “gender-based violence[ ] is a critical issue”
that is “intricately linked to” the Department’s strategic goals. Bureau of Population, Refugees, and
Migration, Gender and Gender-Based Violence.24 To that end, the State Department has
“implement[ed]” an entire strategy to combat gender-based violence around the world. Id.; see
USAID, United States Strategy to Prevent and Respond to Gender-Based Violence Globally (2016).25
And as noted above and shown in detail below, the agencies and the federal courts have, in the decades
since Kasinga, consistently treated gender-based persecution as grounds for asylum.
The NPRM, in contrast, would plainly bar asylum for survivors of violence inflicted on
account of their gender. It is nothing short of astounding for the U.S. government to outlaw genderbased violence within the United States; retain its status as a Refugee Convention State party;
currently proclaim itself a “leader within the humanitarian community on the protection of women
and girls” (Bureau of Population, Refugees, and Migration, Gender and Gender-Based Violence);
and, in the very next breath, decimate humanitarian protections for women and girls. Even more
incomprehensible is that just last year, the same agencies that now seek to dismiss gender-based
violence as unworthy of redress deemed even unproven acts of domestic violence so egregious that
they sought to categorically bar perpetrators of such violence from asylum. See DOJ & DHS,
Procedures for Asylum and Bars to Asylum Eligibility, 84 Fed. Reg. 69,640 (Dec. 19, 2019). Finally,
and most importantly: To say that the rule will swiftly, cruelly, and arbitrarily sentence women and
girls to torture and death is not hyperbole. It is the plain, simple truth. See, e.g., Human Rights Watch,
Deported to Danger (Feb. 5, 2020).26
II.

Comments on the NPRM as a Whole

The NPRM should be withdrawn in its entirety. As discussed above, it will lead to the
persecution, torture, and death of survivors of gender-based violence—and countless others.
Unsurprisingly, the entirety of the NPRM also violates federal law in at least four ways.

December 1997); Gender Guidelines for the Determination of Asylum Claims in the UK (Refugee
Women’s Legal Group, July 1998); Gender Guidelines for Asylum Determination (National
Consortium on Refugee Affairs, South Africa, 1999); Asylum Gender Guidelines (Immigration
Appellate Authority, United Kingdom, November 2000); Gender-Based Persecution: Guidelines for
the investigation and evaluation of the needs of women for protection (Migration Board, Legal
Practice Division, Sweden, 28 March 2001); Sexual Violence Against Refugees: Guidelines on
Prevention and Response (UNHCR, Geneva, 1995); Prevention and Response to Sexual and GenderBased Violence in Refugee Situations (Report of Inter-Agency Lessons Learned Conference
Proceedings, 27-29 March 2001, Geneva).
24

https://www.state.gov/other-policy-issues/gender-and-gender-based-violence/#ftn1.

25

https://www.state.gov/wp-content/uploads/2019/03/258703.pdf.

26

https://www.hrw.org/report/2020/02/05/deported-danger/united-states-deportation-policiesexpose-salvadorans-death-and.
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A.

Pretext

As an initial matter, the NPRM is nothing more than a pretext for enshrining anti-asylum
seeker sentiments in the Code of Federal Regulations. The Supreme Court recently made clear that
“[t]he reasoned explanation requirement of administrative law … is meant to ensure that agencies
offer genuine justifications for important decisions.” Dep’t of Commerce v. New York, 139 S. Ct.
2551, 2575 (2019). To that end, the agencies’ actual reasoning must be provided so that it “can be
scrutinized by courts and the interested public.” Id. at 2576. And as part of disclosing their “actual
reasoning,” administrative agencies “must ‘disclose the basis’” of their actions. Burlington Truck
Lines, Inc. v. United States, 371 U.S. 156, 168 (1962) (quoting Phelps Dodge Corp. v. Labor Bd., 313
U.S. 177, 197 (1941)). The provision of “contrived reasons would defeat the purpose of the
enterprise.” Dep’t of Commerce, 139 S. Ct. at 2576.
The agencies have not taken this basic step. In fact, the agencies have not even satisfied the
bedrock criterion of “disclos[ing] the basis” of their proposed actions. Burlington Truck Lines, 371
U.S. at 168. The NPRM discloses no basis at all for the entirety of the package of sweeping changes
it proposes. That fact, standing alone, renders the proposals arbitrary and, thus, void under the APA.
Moreover, any rationale that the agencies may attempt to advance at a later stage will
unquestionably be pretextual rather than “genuine justifications.” Dep’t of Commerce, 139 S. Ct. at
2575. The NPRM is a miscellaneous grab-bag of proposals: It would change both substance and
procedure; both credible-fear proceedings and full asylum proceedings; both required showings by
asylum seekers and the exercise of discretion; and both legal questions and factual evidence. Only
one common thread runs through this mishmash of proposals: All of the changes, without exception,
would make the road to relief more difficult for asylum seekers. That fact is, without more, sufficient
to give rise to the strong inference that barring the door to asylum seekers is the underlying goal of
the agencies.
That inference is further supported by at least four features of the new rule. First, the agencies
have not even attempted to identify any other unifying principle in (much less rationale for) the
NPRM. Second, the NPRM makes clear that the agencies have not considered any alternatives to the
proposals included in the NPRM. In particular, the agencies have not considered any changes that
would make it easier to seek or obtain asylum in the United States. Third, as shown above (see Section
I.B, supra), the treatment of domestic violence in the NPRM is diametrically opposed to the treatment
of domestic violence in an NPRM issued by the same agencies only months earlier. The only
consistency between the NPRM and the earlier proposal is that both would bar individuals from
asylum—one on the ground that they committed gender-based violence, the other on the ground that
they survived gender-based violence. Fourth, despite the length of the NPRM, many of the individual
proposals in the NPRM contain no justification at all. And the purported justifications for individual
provisions that the agencies have included are uniformly so thin as to reinforce the inference that they
are nothing more than a pretense.27
27

We show this failure of justification below in our comments on the individual provisions. To
be clear, our comments concerning the absence or inadequacy of justifications for individual
proposals also stand on their own as reasons why those proposals are arbitrary. Any response by the
agencies to the general point that the NPRM’s reasoning is pretextual therefore does not discharge
the agencies’ duty to respond to our comments on individual provisions.
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The inference also finds support in the statements of those who signed or influenced the rule.
To start at the top, President Donald J. Trump has stated that immigrants attempting to cross the
southern border of the United States should be shot. Eugene Scott, Trump’s most insulting—and
violent—language is often reserved for immigrants, Wash. Post (Oct. 2, 2019).28 He has suggested
that the border should include an “electrified” wall with “spikes on top that could pierce human flesh.”
Id. He has referred to immigrants as “animals” who “infest” the United States. Juan Escalante, It’s
not just rhetoric: Trump’s policies treat immigrants like me as “animals,” Vox (May 19, 2018);29
Brian Resnick, Donald Trump and the disturbing power of dehumanizing language, Vox (Aug. 14,
2018).30 And he has, without citing to any evidence, both associated immigrants generally with
“[d]rugs, gangs, and violence” (Dara Lind, Trump just delivered the most chilling speech of his
presidency, Vox (June 28, 2017)),31 and said that Mexican immigrants “bring[ ] drugs,” “bring[ ]
crime,” and are “rapists.” Scott, supra.
More specifically, President Trump has referred to asylum seekers as “invad[ing]” and
“infest[ing]” the United States. Donald J. Trump (@realDonaldTrump), Twitter (June 19, 2018, 6:52
AM);32 Donald J. Trump (@realDonaldTrump), Twitter (June 24, 2018, 8:02 AM). 33 He has claimed
without evidence that support for asylum seekers is equivalent to support for “crime,” “drugs,” and
“human trafficking.” Remarks: Donald Trump Meets With Representatives of Law Enforcement
(Sept. 26, 2019).34 And he has made clear his view that all asylum seekers should “IMMEDIATELY”
be deported without any legal process whatsoever, in clear contravention of the INA and international
law. Donald J. Trump (@realDonaldTrump), Twitter (June 30, 2018, 3:44 PM). 35
President Trump has also repeatedly claimed that the asylum system routinely grants relief to
people without legitimate claims. He has, for instance, claimed that there is routine “abuse” of the
asylum process. Exec. Order No. 13,767, Border Security and Immigration Enforcement (Jan. 25,
2017). He has referred to the lawful asylum process as a “loophole” exploited by those with
“fraudulent or meritless” claims. Remarks by Pres. Trump on the Illegal Immigration Crisis and
Border Security (Nov. 1, 2018).36 He has referred to asylum as a “hoax” and a “scam” and claimed,
in clear contravention of U.S. and international law, that “we’re not taking [asylum seekers]

28

https://www.washingtonpost.com/politics/2019/10/02/trumps-most-insulting-violentlanguage-is-often-reserved-immigrants/.

29

https://www.vox.com/first-person/2018/5/18/17369044/trump-ms-13-gang-animalsimmigrants.

30

https://www.vox.com/science-and-health/2018/5/17/17364562/trump-dog-omarosadehumanization-psychology.

31

https://www.vox.com/policy-and-politics/2017/7/28/16059486/trump-speech-police-hand.

32

https://twitter.com/realDonaldTrump/status/1009071403918864385.

33

https://perma.cc/35AQ-NSDH.

34

https://factba.se/transcript/donald-trump-remarks-law-enforcement-september-26-2019.

35

https://twitter.com/realDonaldTrump/status/1013146187510243328?s=20.

36

https://www.whitehouse.gov/briefings-statements/remarks-president-trump-illegalimmigration-crisis-border-security/.
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anymore.” Trump on Asylum Seekers: ‘It’s a Scam, It’s a Hoax’, Daily Beast (Apr. 5, 2019).37 He has
expressed the unelaborated view that “asylum procedures are ridiculous” and that “you have to get
rid of [immigration] judges” to get the outcomes he prefers. Remarks by President Trump and NATO
Secretary General Jens Stoltenberg Before Bilateral Meeting (April 2, 2019).38 He has claimed that
asylum laws are “horrible” and “unfair” (Remarks by President Trump on the National Security and
Humanitarian Crisis on our Southern Border (Mar. 15, 2019))39 and that asylum claims are
“frivolous” and “bogus” (Remarks: President Trump Signs Taxpayer First Act in the Oval Office
(July 1, 2019)).40 None of these statements were supported by so much as a shred of evidence, and no
supporting evidence exists for any of them.
These views constitute just a small sample of President Trump’s anti-immigrant, and antiasylum seeker, statements.
Attorney General William Barr, who signed the NPRM on behalf of DOJ, likewise has a long
history of statements that, at the time of his confirmation, led to the accurate prediction that he would
“be a loyal foot soldier for Trump’s aggressive immigration agenda.” Dara Lind, William Barr
hearing: attorney general nominee’s immigration record aligns with Trump’s, Vox (Jan. 16, 2019).41
For instance, in 1992, when the acquittal of the white Los Angeles police officers who savagely beat
Rodney King led to violence, Barr made the astonishing claim that “[t]he problem of immigration
enforcement” was in part responsible for the violence. Ronald J. Ostrow, William Barr: A
“Caretaker” Attorney General Proves Agenda-Setting Conservative, L.A. Times (Jun 21, 1992).42
Like Trump, Barr has long believed—without a shred of supporting evidence—that large numbers of
asylum seekers present “patently phony claims.” Asylum and inspections reform: Hearing before the
Subcommittee on International Law, Immigration, and Refugees of the Committee on the Judiciary,
House of Representatives (Apr. 27, 1993).43 And more recently, while criticizing so-called
“sanctuary” policies, Barr baselessly referred to all undocumented people as “criminal aliens.” E.g.,
Justine Coleman, Barr announces ‘significant escalation’ against ‘sanctuary’ localities, The Hill
(Feb. 10, 2020).44
There is little public information about Chad Mizelle, who illegally signed the NPRM on
behalf of DHS (see Section II.C, infra). However, Mizelle is universally described as having been
made purported Acting General Counsel of DHS thanks to his close ties to White House immigration
adviser Stephen Miller. See, e.g., Geneva Sands, Stephen Miller ally tapped as top Homeland Security
37

https://www.thedailybeast.com/trump-on-asylum-seekers-its-a-scam-its-a-hoax.

38

https://perma.cc/5ZKY-P53D.

39

https://www.whitehouse.gov/briefings-statements/remarks-president-trump-nationalsecurity-humanitarian-crisis-southern-border-2/.

40

https://factba.se/transcript/donald-trump-remarks-bill-signing-taxpayer-act-july-1-2019.

41

https://www.vox.com/2018/12/7/18128926/barr-confirmation-senate-immigration-trump.

42

https://www.latimes.com/archives/la-xpm-1992-06-21-op-1236-story.html.

43

https://archive.org/stream/asyluminspection00unit/asyluminspection00unit_djvu.txt.

44

https://thehill.com/regulation/court-battles/482425-barr-announces-significant-escalationagainst-sanctuary-cities.
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attorney, CNN (Feb. 12, 2020);45 Meghana Srivastava, Cornell Law Alum Named Homeland Security
Head Lawyer, Cornell Sun (Feb. 19, 2020).46 Presumably, then, Mizelle broadly shares Miller’s views
toward asylum seekers and other immigrants.
Miller’s view of asylum seekers is that the United States should treat the children in families
seeking asylum “badly enough” that parents will no longer seek refuge in this country. Jonathan
Blitzer, How Stephen Miller Manipulates Donald Trump to Further His Immigration Obsession, The
New Yorker (Feb. 21, 2020).47 He, too, has claimed without evidence that there is an “‘asylum fraud
crisis’ at the border.” Id. More generally, Miller has, by his own admission, dedicated his entire life
to making the lives of immigrants more difficult. Id. Miller’s central driving belief is that immigrants
bring crime to the United States. SPLC, Emails Confirm Miller’s Twin Obsessions: Immigrants and
Crime (Nov. 25, 2019).48 That belief, however, has been repeatedly and conclusively refuted. See,
e.g., Jason L. Riley, The Mythical Connection Between Immigrants and Crime, Wall St. J. (July 14,
2015);49 Christopher Ingraham, Two charts demolish the notion that immigrants here illegally commit
more crime, Wash. Post (June 19, 2018);50 Walter Ewing et al., The Criminalization of Immigration
in the United States (July 13, 2015);51 Anna Flagg, Is There a Connection Between Undocumented
Immigrants and Crime?, The Marshall Project (May 13, 2019).52
Thus, even if the text of the NPRM left any doubt about the true goal of its proposals—and it
does not—that doubt would be dispelled by the statements of those who approved the NPRM or were
in a position to dictate its contents. Because the NPRM does not, and cannot, justify that true goal of
making it effectively impossible for asylum seekers to receive relief in the United States, it must be
withdrawn in its entirety.

45

https://www.cnn.com/2020/02/12/politics/chad-mizelle-department-of-homelandsecurity/index.html.

46

https://cornellsun.com/2020/02/19/cornell-law-alum-named-homeland-security-headlawyer/.

47

https://www.newyorker.com/magazine/2020/03/02/how-stephen-miller-manipulates-donaldtrump-to-further-his-immigration-obsession.

48

https://www.splcenter.org/hatewatch/2019/11/25/emails-confirm-millers-twin-obsessionsimmigrants-and-crime.

49

https://www.wsj.com/articles/the-mythical-connection-between-immigrants-and-crime1436916798.

50

https://www.washingtonpost.com/news/wonk/wp/2018/06/19/two-charts-demolish-thenotion-that-immigrants-here-illegally-commit-more-crime/.

51

https://www.americanimmigrationcouncil.org/research/criminalization-immigration-united-

states.
52

https://www.themarshallproject.org/2019/05/13/is-there-a-connection-betweenundocumented-immigrants-and-crime.
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B.

Impermissible Retroactivity

Almost all of the NPRM’s provisions are, by their terms, illegally retroactive in effect. The
NPRM proposes to make its redefinition of “frivolous” only prospective in application (see 85 Fed.
Reg. at 36,304), but it is silent as to whether its remaining provisions would apply to applications
filed before its provisions become effective. The natural inference is therefore that the agencies intend
all of the NPRM’s remaining provisions to apply to applications for asylum and related relief that are
pending at the time the rule becomes effective. Thanks to a variety of factors, prominently including
USCIS’s decision to shift to a last-in-first-out priority system in adjudicating asylum claims and
DOJ’s meddling in the dockets of the immigration courts (see Section III.D.1, infra), there are many
such applications—including some that have been pending for at least five years.
The application of the NPRM to pending applications would violate the well-settled
presumption against retroactivity. A regulation may not be applied retroactively unless Congress has
included a clear statement that the agencies may promulgate regulations with that effect. E.g., INS v.
St. Cyr, 533 U.S. 289, 316-17 (2001). There is no statute that authorizes either DHS or DOJ to
promulgate regulatory changes to the asylum system that have retroactive effect.
The application of the NPRM’s proposals to pending asylum applications is therefore illegal
if that application qualifies as “retroactive.” It does. “The inquiry into whether a statute operates
retroactively demands a commonsense, functional judgment about ‘whether the new provision
attaches new legal consequences to events completed before its enactment.’” St. Cyr, 533 U.S. at 317
(quoting Landgraf v. USI Film Prods., 511 U.S. 244, 270 (1994)). The phrase “new legal
consequences” encompasses any provision that would “take[ ] away or impair[ ] vested rights
acquired under existing laws” or that would “create[ ] a new obligation, impose[ ] a new duty, or
attach[ ] a new disability, in respect to transactions or considerations already past.” Id. at 321 (quoting
Landgraf, 511 U.S. at 269)). And the inquiry into whether a provision does so must “‘be informed
and guided by familiar considerations of fair notice, reasonable reliance, and settled expectations.’”
Id. (quoting Martin v. Hadix, 527 U.S. 343, 358 (1998)).
There can be no doubt that each provision of the NPRM would either impair rights concerning,
or place new disabilities on, asylum applications already filed. This is obvious with the NPRM’s
procedural proposals. The new rule concerning pretermission would retroactively disentitle asylum
seekers with pending applications from the only process in which may individuals can effectively
convey the persecution inflicted on them—i.e., an oral hearing before an immigration judge. See
Section III.D.2, infra. The proposed changes to confidentiality, meanwhile, would open prior
applicants to the possibility of unforeseen reprisals by government agencies or private actors. And
the new credible-fear procedures would, if applied to individuals who are in the middle of the CFI
process when the regulation takes effect, unlawfully disentitle those individuals to (among other
things) consideration under settled credible-fear standards and placement in full removal proceedings
under 8 U.S.C. § 1229a.
The NPRM’s proposed substantive standards would also have an impermissible retroactive
effect as applied to pending applications. All of those standards—including, but not limited to, the
previously unthinkable list of bars to the favorable exercise of discretion—would overrule BIA
opinions, seek to override opinions from the federal courts of appeals, newly shift burdens of proof,
or otherwise expressly or implicitly change settled law. And without exception, the changes wrought
by the NPRM would work to the detriment of asylum applicants. Further, many of the new standards,
12
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such as the laundry lists of generally barred claims in the portions of the NPRM concerning PSGs,
nexus, and the exercise of discretion, would also disentitle those with pending applications from
receiving the case-by-case adjudication on all of the individual circumstances that asylum seekers
have always received under U.S. and international law. See Section III.A.1.b.i, infra. Applicants who
submitted applications on the basis of existing law would therefore find themselves newly
disadvantaged in numerous, serious ways. For this reason, too, the NPRM must be withdrawn in its
entirety.
C.

Violation of the Vacancies Act

The NPRM is also invalid, and must be withdrawn, in its entirety because it was issued in
violation of the Federal Vacancies Reform Act (FVRA). The NPRM was signed by Chad Mizelle in
his purported capacity as “Senior Official Performing the Duties of the General Counsel, U.S.
Department of Homeland Security.” 85 Fed. Reg. at 36,306. Because the DHS General Counsel does
not have the authority to sign proposed or final rules under the Homeland Security Act or existing
DHS delegations, the NPRM also includes a paragraph in which purported Acting Secretary Chad
Wolf “delegate[s] the authority” to sign the document to Mizelle. Id. at 36,290. However, both Wolf
and Mizelle are serving in violation of the FVRA, 5 U.S.C. §§ 3345 & 3346. As a result, both Wolf’s
delegation and Mizelle’s signature are without force and effect under the FVRA, 5 U.S.C.
§ 3348(d)(1), and contrary to law under the Administrative Procedure Act, 5 U.S.C. § 706(2)(A). The
NPRM, and any final rule based on the NPRM, are accordingly void.
D.

Insufficient Time for Public Comment

Finally, the agencies have provided insufficient time for public comment, and have done so
without any attempted justification.53 The NPRM contains highly technical and complex regulatory
changes that span 63 pages—and that follow nearly 100 pages of preamble. Those changes must be
addressed individually in comments, because they have nothing in common beyond working against
asylum seekers. And the changes will directly implicate the lives and safety of, at a minimum,
thousands of people.
Yet the public has been given a mere 30 days to respond. Even under normal circumstances,
at least 60 days would be needed for the public to engage in a meaningful review and analysis of such
a lengthy and disjointed rule. And these are not normal circumstances: The public is at an even greater
disadvantage now due to the COVID-19 global pandemic.
The 30-day period has also proven insufficient in practice, as our experience highlights. At
Tahirih all employees continue to perform mandatory telework, many while simultaneously caring
for babies, toddlers, and/or school-age children. As a result, full-time Tahirih employees were
expected to work no more than 32 hours per week during the comment period, with the expectations
for part-time employees—two of whom were crucial to the drafting of these comments—reduced
53

The agencies received numerous letters from potential commenters requesting extensions of
the comment period. See Letter from Bahá’ís of the United States et al. (July 1, 2020); Letter from
Ravi Ragbir, Director, New Sanctuary Coalition (June 18, 2020); Letter from Rep. Jerrold Nadler,
Chair, House Judiciary Committee and Zoe Lofgren, Chair, Subcommittee on Immigration and
Citizenship (June 22, 2020); Letter from 502 Organizations (June 18, 2020). So far as we know, the
agencies did not see fit to respond to any of those requests.
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proportionally. Thus, extensive as these comments may appear, they do not represent Tahirih’s full
response to the rule. And they do not, because they cannot, include all of the analysis and evidence
that Tahirih would have provided if given at least 60 days to respond to the rule. The agency’s decision
not to provide more than 30 days for comment has therefore impaired Tahirih’s opportunity and
ability to comment on the rules.54
Furthermore, that decision is arbitrary. The NPRM contains no reasons for permitting only a
30-day comment period. And there can be no legitimate urgency to the agencies’ proposals, because
effectively no asylum seekers are arriving in the United States at this moment. After all, because of
COVID-19, U.S. borders are indefinitely closed, and air travel into the country is severely curtailed.
Nor is there any urgent need to apply the rule to asylum seekers who have already submitted
applications to EOIR or USCIS. Many EOIR courts remain closed for non-detained hearings, and
USCIS has extended due dates for responses that would be due through September 11, 2020, because
of difficulties caused by the pandemic. Further, the CFI and RFI portions of the rule are simply
inapplicable to individuals with pending applications. And in any event, any application of the
NPRM’s proposals to pending applications would, as shown above, be impermissibly retroactive.
There is, in other words, no plausible and non-arbitrary reason for the agencies to have provided only
30 days for comment on the NPRM’s complex and disjointed proposals.
III.

Comments on Individual Proposals in the NPRM

The individual proposals in the NPRM are no better thought out than the rule as a whole. To
the contrary, as explained below, each individual proposal is contrary to law, arbitrary, or both.
A.

Substantive Inquiries in Asylum Adjudications
1.

“Particular Social Group”

Each of the changes that the NPRM proposes with respect to PSGs would preclude many
survivors of gender-based violence from receiving asylum even though they satisfy the definition of
“refugee” in the INA. Each is both contrary to law, arbitrary, or both. And each must accordingly be
withdrawn.
a.

“Circularity”

The NPRM proposes to codify a variant of the rule against so-called “circularity.” Under the
general understanding of that rule, “a particular social group cannot be defined exclusively by the
alleged persecutory acts or harms” giving rise to the asylum claim. 85 Fed. Reg. at 36,291. The NPRM
would, however, define as circular not only those PSGs that are exclusively defined by persecution
but also those that do not “exist[ ] independently of the alleged persecutory acts or harms that form
the basis of the claim.” Id. In doing so, the NPRM apparently seeks to adopt the circularity analysis
in Matter of A-B-, 27 I. & N. Dec. 316 (AG 2018), which treats—and has been interpreted by the BIA
54

Among other things, the restricted time frame has left us unable to comment on the effect of
the NPRM on LGBTQI/H asylum seekers. Although the existence of other comments on those effects
does not cure the prejudice to Tahirih, we point the agencies to the comment submitted by
Immigration Equality, which specifically addresses the effects the NPRM would have on LGBTQI/H
people.
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as treating—any group even partially defined by “the persecution of [its] members” as
“categorical[ly]” circular. De Pena-Paniagua v. Barr, 957 F.3d 88, 93 (1st Cir. 2020).
The NPRM’s expansion of the meaning of circularity is inconsistent with international law.
Although the phrase “particular social group” in the Refugee Convention is not a “‘catch all’ that
applies to all persons fearing persecution,” the Convention requires only that a social group not be
“defined exclusively by the fact that it is targeted for persecution.” UNHCR, Guidelines on Int’l
Protection: “Membership of a particular social group” within the context of Article 1A(2) of the 1951
Convention and/or its 1967 Protocol relating to the Status of Refugees, HCR/GIP/02/02 (2002), at
2.55 Thus, “the actions of the persecutors may serve to identify or even cause the creation of a
particular social group in society.” Id. at 4 (internal quotation omitted). The Convention, in other
words, allows PSGs that do not “exist[ ] independently” of the persecution. 85 Fed. Reg. at 36,291.
But the agencies do not even acknowledge, much less justify, this departure—and their proposal is
therefore arbitrary.
The proposed expansion of the meaning of circularity also represents a dramatic departure
from longstanding precedent. The courts of appeals have routinely said that a PSG is not circular
unless it is defined entirely by persecution. See, e.g., De Pena-Paniagua, 957 F.3d 88; Antonio v.
Barr, 959 F.3d 778 (6th Cir. 2020); Cece v. Holder, 733 F.3d 662 (7th Cir. 2013) (en banc); De
Castro-Gutierrez v. Holder, 713 F.3d 375 (8th Cir. 2013); Zelaya v. Holder, 668 F.3d 159 (4th Cir.
2012); Rivera-Barrientos v. Holder, 666 F.3d 641 (10th Cir. 2011); Kante v. Holder, 634 F.3d 321
(6th Cir. 2011); Ucelo-Gomez v. Mukasey, 509 F.3d 70 (2d Cir. 2007). Notably, the federal appellate
cases on which the NPRM purports to rely are to the same effect. See Perez-Rabanales v. Sessions,
881 F.3d 61, 67 (1st Cir. 2018) (quoting Escobar v. Holder, 657 F.3d 537, 545 (7th Cir. 2011) for the
proposition that a PSG is circular if it is “defined only by the characteristic that is persecuted);
Lukwago v. Ashcroft, 329 F.3d 157, 172 (3d Cir. 2003). And the BIA, too, has long accepted PSGs
that include references to the persecution that drives asylum seekers to the United States. See, e.g.,
Kasinga, 21 I. & N. Dec. 357 (“young women of the Tchamba-Kunsuntu Tribe who have not had
FGM, as practiced by that tribe, and who oppose the practice”).
The NPRM arbitrarily fails to recognize the magnitude of the difference between the test
uniformly applied by the courts of appeals and the test it proposes. The NPRM says only that the two
are “not precisely the same.” 85 Fed. Reg. at 36,278 n.38. In fact, comparing the two is—in the words
of a case the NPRM cites on this point—“like comparing carrots to cucumbers.” Perez-Rabanales,
881 F.3d at 67. Under the federal courts’ test, “an unfreed slave in first century Rome” who is
“persecuted precisely because he had been enslaved” would be able to seek relief. De Pena-Paniagua,
957 F.3d at 94. Under the NPRM’s proposed test, he would not.
A comparison of two cases on which the NPRM purportedly relies—Matter of A-B- and
Perez-Rabanales—further clarifies the difference. The First Circuit in Perez-Rabanales correctly
held that the PSG accepted by the BIA in Matter of A-R-C-G-, 26 I. & N. Dec. 390 (BIA 2014)—
namely, “married women in Guatemala who are unable to leave their relationship”—represents a noncircular reference to a group “viewed by society as a discrete class of persons.” Perez-Rabanales, 881
F.3d at 67. In contrast, Matter of A-B-, which sought to overturn decades of case law, opined that the
same PSG was impermissibly circular as a matter of law. 27 I. & N. Dec. at 334-35. By treating these
55

https://www.unhcr.org/publications/legal/3d58de2da/guidelines-international-protection-2membership-particular-social-group.html.
15

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 902 of 965

approaches as essentially equivalent even though they generate extremely different outcomes, the
NPRM makes clear that it is the agencies, not the courts, who are “confus[ed].” 85 Fed. Reg. at 36,278
n.28. And its proposal to redefine circularity is therefore arbitrary.
Unsurprisingly, the NPRM’s ipse dixit claiming that the courts have been “confus[ed]” about
the meaning of circularity (85 Fed. Reg. at 36,278 n.38) is false. As the caselaw above makes clear,
the courts have adopted a broadly uniform approach to circularity that asks whether a group is
“viewed by society … as either distinct or uniquely vulnerable prior to the commission of the acts of
persecution of which they complain.” Perez-Rabanales, 881 F.3d at 67. And they have recognized
that groups defined in part by reference to persecution can satisfy that criterion—a fact illustrated by,
among many others, the PSG in Kasinga. There, the persecution was female genital
mutilation/cutting—and the acronym “FGM” expressly appears in the PSG formulation the BIA
accepted. But it is self-evident that the PSG is not impermissibly circular. And although the agencies
apparently do not agree with that analysis, the NPRM does not even attempt to explain why. Nor does
the NPRM make any attempt to justify the absurd consequence that it would bar asylum for
individuals who are part of particular social groups as that term has always been understood.
Moreover, the analysis of circularity in Matter of A-B- on which the NPRM relies is contrary
to the evidence. The Attorney General in that case simply assumed that an inability to leave was
always on account of the persecution at issue—i.e., physical abuse. But as the First Circuit recently
put the point, there is no “basis other than arbitrary and unexamined fiat” for any such “categorical[ ]
decree.” De Pena-Paniagua, 957 F.3d at 94.
There are, in fact, a multitude of reasons other than physical abuse that can give rise to an
inability to leave a relationship. Economic dependence is one. See, e.g., De Pena-Paniagua, 957 F.3d
at 94. Social and cultural norms are another. See id. In some countries, those norms are backed by the
force of the state. See, e.g., U.S. Dep’t of State, Afghanistan 2018 Human Rights Report 30.56 Because
people who engage in abuse seek to control every aspect of a survivor’s life, an inability to leave can
also result from enforced isolation from family and friends, the unavailability of means of
communication, and the inability to access money or key documents are still other factors that can
render it impossible to leave but that are separate from physical abuse. See, e.g., Anne L. Ganley,
Health Resource Manual 16, 37 (2008); Rachel Louise Snyder, No Visible Bruises: What We Don’t
Know About Domestic Violence Can Kill Us 36 (2019); Zlatka Rakovec-Felser, Domestic Violence
and Abuse in Intimate Relationships from Public Health Perspective, 2:1821 Health Psych. Research
62, 63 (2014); Mary Ann Dutton & Lisa A. Goodman, Coercion in Intimate Partner Violence:
Towards a New Conceptualization, 52 Sex Roles 743 (2005). “[P]hysical abuse might” therefore be
visited upon people “because they are among those unable to leave, even though such abuse does not
define membership in the group of” those “who are unable to leave.” De Pena-Paniagua, 957 F.3d at
94. The Attorney General’s failure to recognize as much was arbitrary—and so is the agencies’
decision to blindly follow the same misguided path.
b.

List of Disfavored PSGs

The NPRM next states that DHS and DOJ will, “in general, … not favorably adjudicate
claims” where a PSG “consist[s] of or [is] defined by” the following disjointed laundry list of topics:
56

https://www.state.gov/wp-content/uploads/2019/03/AFGHANISTAN-2018.pdf.
16

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 903 of 965

Past or present criminal activity or association (including gang membership);
presence in a country with generalized violence or a high crime rate; being the
subject of a recruitment effort by criminal, terrorist, or persecutory groups; the
targeting of the applicant for criminal activity for financial gain based on
perceptions of wealth or affluence; interpersonal disputes of which governmental
authorities were unaware or uninvolved; private criminal acts of which
governmental authorities were unaware or uninvolved; past or present terrorist
activity or association; past or present persecutory activity or association; or status
as an alien returning from the United States.
85 Fed. Reg. at 36,291. Under the proposal, even this list “is nonexhaustive, and the substance of the
alleged particular social group, rather than the precise form of its delineation, shall be considered in
determining whether the group falls within one of the categories on the list.” Id.
i.

As a Whole

The NPRM’s laundry list of disfavored PSGs violates the APA for at least seven reasons.
First, the laundry list is contrary to law. The INA, the 1967 Protocol, and BIA precedent all
make clear that PSGs put forward by asylum seekers must be considered on a case-by-case basis, with
key consideration given to the specific group at issue and the facts in the record. See, e.g., 8 U.S.C.
§ 1158; UNHCR, Gender Guidelines at 3; INS v. Cardoza-Fonseca, 480 U.S. 421, 448 (1987);
Ordonez Azmen v. Barr, No. 17-982 (2d Cir. July 13, 2020); Herrera-Reyes v. Att’y Gen. of the U.S.,
952 F.3d 101, 110 (3d Cir. 2020); Pirir-Boc v. Holder, 750 F.3d 1077 (9th Cir. 2014) (citing Matter
of M-E-V-G-, 26 I. & N. Dec. 227, 251 (BIA 2014)); Rivera-Barrientos, 666 F.3d at 648 (citing Niang
v. Gonzales, 442 F.3d 1187, 1196 (10th Cir. 2005)); Jian Hui Shao v. Mukasey, 546 F.3d 138, 148
(2d Cir. 2008) (citing In re J-H-S-, 24 I. & N. Dec. 296, 197-98 (BIA 2007)); Zavala-Bonilla v. INS,
730 F.2d 562, 565 (9th Cir. 1984); Grace v. Whitaker, 344 F. Supp. 3d 96, 126 (D.D.C. 2018); Matter
of Acosta, 19 I. & N. Dec. 211, 233 (BIA 1985). The NPRM would, without explanation, upend that
procedure and instead impose near-blanket rules that some categories of PSGs may not proceed. The
agencies are, in other words, attempting to “dictat[e] the … decision” of the immigration courts, the
BIA, and the federal courts in individual cases. U.S. ex rel. Accardi v. Shaughnessy, 347 U.S 260,
267 (1954). That the agencies may not do. Id.
To be sure, the proposed language states only that this is a “general” rule, but the NPRM
provides no meaningful guidance for distinguishing when an exception would be permitted. Thus,
assuming the laundry list is not merely hortatory, it imposes a near-dispositive presumption that
violates the required, case-specific analysis demanded by the INA. The laundry list in the NPRM is
therefore contrary to international law that binds the United States, to federal statute, and to the
agencies’ own longstanding position.
Second, the agencies have failed to provide any colorable justification for their decision to
depart from their prior practice and categorically bar certain PSGs. The NPRM claims that the list is
intended “to ensure the consistent consideration of asylum and statutory withholding claims.” 85 Fed.
Reg. at 36,278. But the agencies have not provided any plausible explanation for the view that any
standards (much less their chosen standards) are needed to guide the courts or asylum officers in
determining which PSGs are cognizable.
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The NPRM does attempt to imply that guidance must be necessary, because “[t]he definition
of ‘particular social group’ has been the subject of considerable litigation and is a product of evolving
case law.” 85 Fed. Reg. at 36279. But as the NPRM itself concedes, the BIA “‘has articulated a
consistent understanding of the term’” particular social group. Id. (quoting Matter of A-B-, 27 I.&N.
Dec. at 321). And the agencies have not even attempted to provide evidence that either the federal
courts or USCIS asylum officers have acted differently. The agencies have, in other words, failed to
consider whether a problem actually exists; they have instead proposed a purported “solution” in
search of a problem.
Third, the proposed laundry list of disfavored PSGs would directly impede the agencies’ stated
objective of consistency. The NPRM suggests that it is enunciating only a general rule subject to
exceptions, rather than a universal rule. But the agencies have not explained—or apparently even
considered—when an exception would be appropriate. The NPRM, in other words, would take an
area of law that it concedes is well-settled and inject a novel, formless inquiry. That is a recipe for
inconsistency and increased case processing times.
Fourth, the NPRM provides no justification at all for any of the specific items on the laundry
list of forbidden PSGs. It simply asserts, without evidence or argument, that “[w]ithout additional
evidence, these circumstances are generally insufficient to demonstrate a particular social group that
is cognizable.” 85 Fed. Reg. at 36,279. The use of such a brazen ipse dixit without more renders each
entry on the list arbitrary. See, e.g., Ill. Pub. Telecomms. Ass’n v. FCC, 117 F.3d 555, 564 (D.C. Cir.
1997). And there is no plausible justification for any of the items on the list.
Fifth, the NPRM also incorrectly assumes that many of the items on the list do no more than
codify settled law—when they in fact seriously distort preexisting precedent and practice. Because
“an agency may not depart from a prior policy sub silentio” (FCC v. Fox TV Stations, Inc., 556 U.S.
502, 515 (2009)), the NPRM’s failure to acknowledge any of the individual changes it proposes, much
less explain them in a rational way (which the agencies cannot do), independently renders its
proposals arbitrary.
Sixth, the agencies’ decision to include a laundry list of disfavored PSGs is invalid insofar as
the proposed list is based on the analysis in Matter of A-B-. See 85 Fed. Reg. at 36,279 (repeatedly
citing A-B-). The Attorney General in Matter of A-B- disapproved Matter of A-R-C-G- on the theory
that the latter case “recognized an expansive new category of particular social groups.” 27 I. & N.
Dec. at 319. That characterization is false. The BIA in Matter of A-R-C-G- instead narrowly held, on
the basis of longstanding principles, that a particular domestic violence survivor had put forward a
cognizable PSG, but that whether the PSG is cognizable “will depend on the facts and evidence in
each individual case.” 26 I. & N. Dec. at 395. The post-A-R-C-G- decisions of the courts of appeals
cited in A-B- make that clear. Those opinions did not, as the Attorney General claimed in Matter of
A-B-, express “skepticism” about A-R-C-G-. 27 I. & N. Dec. at 332. Instead, they applied A-R-C-Gby finding that the factual records before them warranted a different conclusion. See, e.g., Vega-Ayala
v. Lynch, 833 F.3d 34, 39 (1st Cir. 2016); Cardona v. Sessions, 848 F.3d 519, 520-21 (1st Cir. 2017);
Guzman-Alvarez v. Sessions, 701 F. App’x 54, 56-57 (2d Cir. 2017); Marikasi v. Lynch, 840 F.3d
280, 290-91 (6th Cir. 2016); Fuentes-Erazo v. Sessions, 848 F.3d 847, 853 (8th Cir. 2017); Jeronimo
v. U.S. Att’y Gen., 678 F. App’x 796, 800-01 (11th Cir. 2017).
Seventh, in proposing these categories of generally barred PSGs, the agencies have arbitrarily
failed to consider an important aspect of the problem—namely, the real-world implications of their
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proposal. The fact that the NPRM expressly states a general rule rather than a universal rule shows
that the agencies recognize that some PSGs included in the list can give rise to meritorious claims for
asylum. But the agencies never take the obvious and necessary next step: They never consider whether
their laundry list of generally barred PSGs will result in the erroneous denial of meritorious claims
(and violations of the duty of non-refoulement). This problem is made worse by the agencies’ failure
to define when exceptions to the general rule would be appropriate—a failure that will, in some
immigration courtrooms, doubtless result in the application of the categories as a general bar to
asylum and withholding of removal. See TRAC, Asylum Decisions57 (showing that, in some areas of
the country, denial rates are in excess of 95%).
ii.

Specific PSGs

Each individual entry in the laundry list of disfavored PSGs is also arbitrary and contrary to
law.
(a) “Interpersonal Disputes” and “Private Criminal Acts”
The proposal to generally bar all asylum claims stemming from “interpersonal disputes” and
“private criminal acts” of which “the government were unaware or uninvolved” (85 Fed. Reg. at
36,279) would, if enacted, violate the APA in at least six independent ways.
First, the proposals are contrary to law. Nothing in the INA either states or implies that
interpersonal or “private” acts cannot generally give rise to asylum. To the contrary, the statute makes
clear that such acts can do so if they rise to the level of persecution, are taken on account of a protected
ground, and are inflicted by actors the government is unable or unwilling to control. 8 U.S.C.
§§ 1101(a)(42)(A) & 1158(b)(1)(A). The NPRM’s attempt to create what amounts to categorical
exceptions to that statutory framework lies well beyond the limits of the agencies’ authority.
To be clear, this aspect of the NPRM threatens to bar from relief individuals who clearly meet
the definition of “refugee” in the INA. Claudine*, for example, suffered two intersecting forms of
persecution—her family’s experience of political persecution left her vulnerable to gender-based
violence, and her persecutor’s position of political power enabled him to abuse her with impunity.
She had no choice but to flee her home and seek safe haven abroad. She explains:
When I was a child, my country experienced political unrest and my family and I
became refugees in another country. While abroad, a good family friend, Marc*,
briefly moved in with us, hoping to convince my parents to join his political movement
back in our home country.
One day, while my parents were away, Marc* raped me. He took out a knife and cut
my stomach, as if to mark his territory. Being just a child, I laid on the floor in shock
until my mother came home.
My community learned about the assault and shunned me. Feeling desperate, ashamed,
and alone, I tried slitting my wrists. Thankfully, I didn’t succeed. Life started to improve
when my family was able to move back to our home country. However, my new life did
57
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not last long. Marc* moved next door. My family was powerless to remove Marc*
because he had become a ranking member of the dominant political party.
Marc* started taunting me. One day, he threatened to have a “talk” with my younger
sister, who was in elementary school at the time. I wanted to protect my sister, so I
followed my sister and Marc* to his house. There, he brutally raped me. Again. He cut
my stomach once more to mark his crime.
The police dismiss women’s reports of rape, so I didn’t even try. My first rape was too
shameful for my family and me. I kept this one a secret. I persevered. I moved on with
my life and enrolled in university. There, I became involved with a new political party
that had split from Marc’s*. However, Marc’s* political party grew in power and
started threating members of mine. Police made constant arrests and would often
torture and murder anyone they took in. Marc* consistently called my phone just to
harass me.
I had to escape, so I fled to the United States and applied for asylum. Eventually I was
able to talk about what happened to me and I was finally granted asylum.
Asylee Kae* provides another example. Kae* survived her abusive stepfather and FGM/C as
a child and was threatened with yet more gender-based violence when her family discovered she had
converted to a different religion. Kae*’s stepfather, a powerful man in the local government, was not
only abusive to his children, but also to his three wives. His power protected him from any form of
police intervention, and Kae* knew early on that she could never ask for help. Her cries would fall
on deaf ears. When she was 10 years old, Kae*’s stepfather required that she undergo FGM/C. She
was taken to an old house where two women, who had no professional training, forced her down on
the carpet where she was cut. She bled profusely and fell ill with an infection. To this day, Kae* is
haunted by what happened to her.
Despite her traumatic childhood, Kae* did very well in her studies and had the opportunity to
continue her education in the United States. She moved to Houston, where she excelled academically.
She lived with her stepsister, and her stepfather paid for their rent, food, and tuition.
Suddenly, the arrangement changed. Her stepfather and mother came to visit and discovered
that Kae* had converted to another religion. Kae*’s stepfather was outraged. He immediately returned
home, had her stepsister move out, and cut off all communication and financial ties with Kae*. A few
months later, Kae*’s mother called to tell her that she must marry a man in her home country. He was
more than 20 years Kae*’s senior and shared the same religion as her family, meaning that she would
be forced to abandon her faith. And he already had one wife. The forced marriage was the only way
Kae* would be accepted back into her family, but Kae* had always been strongly opposed to
polygamy and wanted to practice her own religion. She wanted a future free of violence for both
herself and her children. She wanted to choose her own path. Eventually she applied for and was
granted asylum.
Second, it is manifestly unreasonable to use the PSG analysis to place entire groups of
persecutors outside the asylum laws. After all, the PSG analysis turns on the nature of the group to
which a survivor belongs, not on the identity of the persecutor. See, e.g., Acosta, 19 I. & N. Dec. at

20

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 907 of 965

232-34; De Pena-Paniagua, 957 F.3d at 94-97. These proposed bars on PSGs are therefore “circular”
by the agencies’ definition: They are defined by reference to the persecution at issue.
Third, a general bar on asylum in all situations in which the government is “uninvolved” in
the persecution is arbitrary and contrary to law. As a threshold matter, this requirement has nothing
to do with the question of whether a PSG is cognizable. Rather, it involves the question of what
showing an asylum seeker must make concerning the conduct of the government in her country of
origin.
Further, the NPRM silently proposes a dramatic alteration of the well-established standard
governing that question. “[T]he Board of Immigration Appeals and the Federal circuit courts of
appeals,” as well as EOIR and DHS, “universally acknowledge that for purposes of asylum and
withholding of removal under the [INA] ‘persecution’ may involve a ‘government’s inability or
unwillingness to control private conduct.’” Joseph Hassell, Persecutor or Common Criminal?
Assessing a Government’s Inability or Unwillingness to Control Private Persecution, EOIR
Immigration Law Advisor (Sept. 2014) (quoting Aldana-Ramos v. Holder, 757 F.3d 9, 17 (1st Cir.
2014) and citing further cases) (emphasis in original).58 By substituting “uninvolved” for “unable or
unwilling,” the NPRM would foreclose large categories of previously meritorious claims. The
NPRM, however, does not even acknowledge that it would have this sweeping effect. And the
agencies’ silence reflects the lack of any non-arbitrary justification for this change.
The case of Uwa* from Nigeria illustrates that the government can be “unable or unwilling”
to control a persecutor without being involved in the persecution. As an independent, well-educated,
primary breadwinner, Uwa* outraged her husband’s family. They pressured Uwa*’s husband to
“control” her, including through violence. She refused to submit to their oppression, took her
daughters, and left. Specifically wanting to share her story to both educate and feel supported by
others, Uwa* explains:
In the community where I was born, a woman’s place is thought to be in the home. But
I had other plans. I was determined to pursue a higher education and obtain economic
independence, so I attended college, obtained multiple degrees and worked hard to
have a very successful career in banking and finance in the top banks in the capitol,
Lagos.
Unfortunately, my husband Ndulu*’s family did not care about my career. They were
from a different tribe than I was, and they told Ndulu* that women from my tribe were
too hard to control. Though my job supported my husband, many of his siblings, and
his extended family, living with them was misery. I was constantly insulted, with
Ndulu*’s family calling me names like “useless woman” and mocking my tribe.
Whenever I tried to assert my independence, they turned their insults to Ndulu* for not
controlling me better.
Soon, Ndulu* too began to insult me, beat me physically, and then rape me, in order to
“teach me” to be “his woman.” For over two years I suffered his abuse. Ndulu*
dragged me from my bed and beat me with an electrical cord, slammed me into the
58

https://www.justice.gov/sites/default/files/eoir/legacy/2014/10/03/vol8no7.pdf.
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headboard, slapped me, hit me, and kicked me. Once Ndulu*’s beatings left me
unconscious in a pool of blood and nearly caused me to miscarry our daughter. He
kept me from seeking medical attention in all but the most dire of circumstances, so to
this day my body bears the marks of his abuse.
I tried to get help. I went to our church’s marriage committee for counseling but Ndulu*
continued to threaten and abuse me in front of the committee, yelling ‘Leave me alone.
If I had a gun I would kill her and nothing would happen to me!’ Next, I tried the police,
but they told me, ‘Woman, that is a family affair. Go and submit to your husband.’
Finally, I decided to do the unthinkable and file for divorce. Nigerian women simply
don’t divorce their husbands. I had a very hard time finding a lawyer to represent me,
and even when I found an attorney he eventually withdrew his representation because
of Ndulu’s* death threats against him.
After a period spent in hiding and with no other options, I fled with my children to the
United States where I applied for and was granted asylum. I am now studying to
become a nurse so that I may realize the goals of economic independence and selfsufficiency that have always been so important to me.
The case of Aicha from Niger is also instructive. She recounts:
From a very young age, I witnessed and experienced violence in my home country. My
father beat my mother, one of his four wives, sometimes so badly that she could not
speak or eat for weeks. At age 15, my family began pressuring me to undergo female
genital mutilation, but after seeing what my sister had gone through – the razor, the
blood, the pain – I didn’t want it. Because of my refusal, my family took away meals as
punishment, and they cut me anyway.
At age 17, I was forced into marriage with a 52-year-old man. I cried on my wedding
day, and that night began years of rape and beating that broke my body and my soul.
After a beating that sent me to the clinic for stitches, I went to the police, but they had
been paid by my husband to ignore my plea for help. I knew then that I had to escape.
At the age of 19, I fled first to Togo, but my husband had family there, so I traveled to
the United States in hope of finding safety. However, I just found more violence, as
strangers who had initially offered me help forced me to cook and clean and forced sex
on me.
I didn’t speak any English. I didn’t have any friends or family nearby and was not
allowed to have visitors at the home where I was staying. And because of my past
experience with police, I didn’t think I could call them for help. I did not know at the
time what human trafficking was, but I knew what I felt – being treated like a slave was
wrong. I experienced persistent panic attacks, and when it got to the point where I had
to be hospitalized, the woman I worked for told me not to come back.
I knew I had to seek real help. Eight years after I first arrived in the U.S., my attorney
helped me file my asylum application and it was granted.
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The NPRM’s proposed standard would also perversely require survivors of persecution by
non-state actors to report persecution to authorities even where laws against gender-based violence
are limited or non-existent. Paula Tavares & Quentin Wodon, Ending Violence Against Women and
Girls: Global and Regional Trends in Women’s Legal Protection Against Domestic Violence and
Sexual Harassment (Mar. 2018).59 Even if a country does have laws on the books that purport to
protect survivors, prosecutors may routinely fail to bring charges, and judges and juries may render
weak verdicts or acquittals. Reporting gender-based violence in and of itself can even be life
threatening due to retribution for doing so. While some law enforcement officers ignore or dismiss
reports of gender-based violence, others may even be complicit in harming survivors as perpetrators
themselves or those with family or other relationships to them.
Current asylum law permits asylum applicants to submit evidence as to why reporting genderbased violence to the authorities was not possible or dangerous. There is no legitimate justification
for prohibiting an applicant from even presenting such evidence. It is absurd for a rule designed to
protect asylum seekers to require that they potentially risk their lives to qualify for its protection.
Rather, survivors should be permitted to seek asylum as victims of systemic human rights abuses,
sanctioned by the state. They should not be punished twice: first by the failure of their own
government to protect them, and second by our asylum system’s refusal to accept evidence of that
failure.
Fourth, the NPRM’s use of the word “private” has the same effect: It implicitly raises the
“unable or unwilling” standard on some claims. And the NPRM again fails even to recognize as much.
The use of the word “private” is therefore arbitrary and contrary to law for the same reasons.
Fifth, the “interpersonal” category is even more sweeping and therefore also contrary to the
INA. “Interpersonal” simply means “between persons.” Webster’s New World College Dictionary
706 (3d ed. 1997). That fact inescapably means that all persecution is “interpersonal.” Persecution is
not committed by cows, trees, or buildings; it is committed by one human being against another. The
plain meaning of the “interpersonal” violence category would therefore bar all asylum claims in
contravention of the INA. And once again, the NPRM fails to acknowledge this effect.
Sixth, the “interpersonal” and “private” categories are also contrary to the APA to the extent
that, in the agencies’ view, those categories apply to domestic or other gender-based violence. Any
such application would be at odds with the evidence. Decades of research make clear that genderbased violence, including domestic violence, is not simply a private matter based on personal
animosity. See, e.g., Karen Musalo, El Salvador – A Peace Worse Than War: Violence, Gender, and
a Failed Legal Response, 30 Yale J.L. & Feminism 3, 35 (2018); Comisión Internacional Contra la
Impunidad en Guatemala, Human Trafficking for Sexual Exploitation Purposes in Guatemala
(2016);60 UN Women, A Framework to Underpin Action to Prevent Violence Against Women
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(2015);61 The Geneva Declaration, Lethal Violence against Women and Girls (2015);62 United
Nations Secretariat Department of Economic and Social Affairs, The World’s Women 2010; 63 U.N.
Secretary-General, In-Depth Study on All Forms of Violence against Women, U.N. Doc
A/61/122/Add. 1 (July 6, 2006);64 National Research Council, Understanding Violence Against
Women (Nancy A. Crowell & Ann W. Burgess, eds. 1996); Declaration on the Elimination of
Violence Against Women, G.A. Res. 48/104, 43 U.N. GAOR, 48th Sess., Agenda Item 111, U.N. Doc.
A/Res/48/104 (1994);65 Rhonda Copelon, Recognizing the Egregious in the Everyday: Domestic
Violence as Torture, 25 Colum. Hum. Rts. L. Rev. 291, 305 (1994). And the agencies do not cite any
meaningful contrary evidence.
In fact, this proposal reverts us back several decades, prior to passage of the FVPSA and
VAWA. Domestic violence in the United States was dismissed as a private family matter, meant to
stay behind closed doors with victims suffering in silence. The government remained on the sidelines
precisely for this reason, yet this was circularly used to justify its failure to intervene. The rule’s
retrogressive framing of family violence as a “personal dispute,” even when an asylum seeker can
document that it is severe, pervasive, and widely tolerated by authorities and others in her country,
runs afoul of the United States’ own domestic laws and policies. Rather, it is a core function of the
government to protect individuals from gender-based violence. This function cannot simply be
abdicated by deliberately obscuring such violence from view. In short, domestic and other genderbased violence cannot reasonably be seen as only “intrapersonal” or “private,” and any application of
the NPRMs proposed categories to that violence would be arbitrary.
The application of the “interpersonal” and “private” categories to domestic and other genderbased violence would also violate the Equal Protection Clause of the Fourteenth Amendment. The
presumption created by these categories would disproportionately affect women, who are much more
likely than men to experience violence by an intimate partner. See, e.g., UN News, 67% of Women
Have Suffered Some Type of Violence in El Salvador (April 17, 2018); U.S. Dep’t of State, Guatemala
2018 Human Rights Report 16 (2018);66 U.S. Dep’t of State, Afghanistan 2018 Human Rights Report
30; U.S. Dep’t of State, Saudi Arabia 2018 Human Rights Report 44 (2018);67 U.S. Dep’t of State,
Kenya 2018 Human Rights Report 23 (2018);68 U.S. Dep’t of State, Russia 2018 Human Rights
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https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/
2015/prevention_framework_unwomen_nov2015.pdf?la=en&vs=5223.
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http://www.genevadeclaration.org/fileadmin/docs/GBAV3/GBAV3_Ch3_pp87-120.pdf.
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https://unstats.un.org/unsd/demographic/products/Worldswomen/WW2010%20Report_by%
20chapter%28pdf%29/Violence%20against%20women.pdf.
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https://documents-ddsny.un.org/doc/UNDOC/GEN/N06/419/74/PDF/N0641974.pdf?OpenElement.

65

https://www.un.org/en/genocideprevention/documents/atrocitycrimes/Doc.21_declaration%20elimination%20vaw.pdf.

66

https://www.state.gov/wp-content/uploads/2019/03/GUATEMALA-2018.pdf.
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Report (2018);69 U.S. Dep’t of State, Burma 2018 Human Rights Report 37 (2018);70 U.S. Dep’t of
State, Haiti 2018 Human Rights Report 19–20 (2018);71 Nat’l Coalition Against Domestic Violence,
Statistics.72 “Worldwide, almost one third (30%) of women who have been in a relationship report
that they have experienced some form of physical and/or sexual violence by their intimate partner in
their lifetime.” World Health Org., Violence Against Women.73 In fact, we are unaware of any
published opinion considering a PSG involving only those who identify as straight, cis men. And the
NPRM proposes no rational explanation linking this disproportionate effect on women to a legitimate
government policy—much less show that it bears a substantial relationship to an important
government objective. See Craig v. Boren, 429 U.S. 190, 197 (1976). To the contrary, given that there
is no evidence to support the NPRM’s assertion of widespread confusion over the definition of PSG,
the only apparent goal of these categories is to reduce the number of people—especially women—
who receive asylum in the United States.
(b) Remaining Factors
The remaining categories in the NPRM are equally infirm. The NPRM’s attempt to disapprove
of all PSGs within countries “with generalized violence or a high crime rate” (85 Fed. Reg. at 36,279),
for instance, would work another sea change in the law that cannot possibly be squared with the INA.
That category would, if enacted, prevent asylum seekers from the most violent countries in the world
from basing PSGs in part on their nationality. But the social distinction requirement makes it
effectively impossible to craft a cognizable PSG that does not refer to the asylum seeker’s country of
origin. This proposal would therefore upend 8 U.S.C. § 1158 by preventing people fleeing the most
violent countries in the world from receiving asylum or withholding of removal in the United States.
The “generalized violence” category is also arbitrary to the extent that it seeks to codify the
statement in Matter of A-B- that certain “claims are” purportedly “unlikely to satisfy the statutory
grounds for” showing government inability or unwillingness to control the persecutors. 27 I. & N.
Dec. at 320 (cited by 85 Fed. Reg. at 36,279). Attempting to codify that rule in regulations concerning
PSGs once again impermissibly conflates two distinct elements of the test for asylum, because
whether the government can control persecutors represents a distinct inquiry from whether a PSG is
cognizable. And the agencies do not acknowledge, much less justify, this conflation.
The purported bar on PSGs defined by past criminal conduct, including membership in gangs
(85 Fed. Reg. at 36,279), suffers from at least four fatal defects. It would change the law without
explanation or justification by silently seeking to overturn the decisions of multiple federal courts of
appeals. See, e.g., Urbina-Mejia v. Holder, 597 F.3d 360 (6th Cir. 2010); Ramos v. Holder, 589 F.3d
426 (7th Cir. 2009). By muddying the waters in this way, it would run directly counter to the stated
goal of the laundry list—i.e., legal consistency (85 Fed. Reg. at 36,278). It would be contrary to the
intent behind the bars to asylum in the INA, which preclude asylum based on a range of criminal
69
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conduct but pointedly do not preclude individuals from relief on the ground of previous gang
membership. 8 U.S.C. § 1158(b)(2)(A)-(B). And it would work that contravention of congressional
intent without even attempting to explain “why the statutory bars” on certain former persecutors
“should be extended by administrative interpretation to former members of gangs.” Ramos, 589 F.3d
at 430.
The NPRM’s proposed bar on “past persecutory activity” (85 Fed. Reg. at 36,279) is contrary
to the APA in the same ways as the proposed bar on past criminal conduct. In fact, it would create
even greater uncertainty, because the NPRM leaves the phrase “past persecutory activity” entirely
undefined.
The NPRM next proposes to make gang recruitment-related PSGs generally non-cognizable
(85 Fed. Reg. 36,279), but there is no support for doing so in the cases cited by the NPRM. And the
NPRM does not, because it cannot, advance any ground for believing that the courts should not
continue to consider recruitment-based PSGs on a case-by-case basis.
There is similarly no legal basis—and no ground advanced in the NPRM—for precluding the
courts from assessing PSGs that touch on wealth on a case-by-case basis. 85 Fed. Reg. at 36,279. And
the fact that the BIA thirteen years ago held, on a particular record, that “affluent Guatemalans” is
not a cognizable PSG does not even begin to support the NPRM’s sweeping proposal to bar all PSGs
that mention wealth. See In re A-M-E- & J-G-U-, 24 I. & N. Dec. 69 (cited at 85 Fed. Reg. at 36,279).
Finally, the claim that any group premised on individuals returning from the United States
will necessarily be “too broad” to qualify as a PSG (85 Fed. Reg. at 36,279) is factually and legally
erroneous. As a factual matter, the number of people returning to some countries from the United
States will be quite small. And as a legal matter, the fact that a group is potentially large does not by
itself mandate the conclusion that the group is particular. See, e.g., De Pena-Paniagua, 957 F.3d at
97; Lagos v. Barr, 927 F.3d 236, 253 (4th Cir. 2019); Perdomo v. Holder, 611 F.3d 662, 669 (9th Cir.
2010); Malonga v. Mukasey, 546 F.3d 546, 553-54 (8th Cir. 2008); Ucelo-Gomez, 509 F.3d at 73 n.2;
Niang, 422 F.3d at 1199-1200.
c.

Particularity and Social Distinction

The NPRM would require a PSG to be not only “based on an immutable or fundamental
characteristic” but also “defined with particularity” and “recognized as socially distinct in the society
at question.” 85 Fed. Reg. at 36,291. The NPRM, however, arbitrarily fails to provide any reason for
its proposal to codify these standards. That failure is unacceptable, because—as applied by the BIA—
the particularity and social distinction requirements cut across each other. Specifically, under the
BIA’s interpretation of those requirements, an asylum seeker “identify a group that is broad enough
that the society as a whole recognizes it, but not so broad that it fails particularity.” W.G.A. v. Sessions,
900 F.3d 957, 964 n.4 (7th Cir. 2018). This “create[s] a conceptual trap that is difficult, if not
impossible, to navigate,” and that has led the BIA to effectively end grants of asylum based on PSGs
that have not been previously approved. Id. And given that the NPRM would sweep away numerous
other BIA precedents with no justification, the lack of an explanation for the agencies’ choice to
adhere to BIA precedent on this score is doubly arbitrary.
Further, if the agencies are to codify these prerequisites to PSGs, they must “consider all
reasonable alternatives presented to” them. Laclede Gas Co. v. FERC, 873 F.2d 1494, 1498 (D.C.
Cir. 1989) (citing Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43
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(1983)). To date, the agencies have failed to consider the alternate possibility of simply codifying the
original definition of PSG set forth in the foundational case of Matter of Acosta, 19 I. & N. Dec. at
233. That definition, which requires PSGs to be based on immutable characteristics, has the signal
virtue of being simple and straightforward. In fact, the Acosta definition would be understood even
by many pro se asylum seekers. The particularity and social distinction requirements, on the other
hand, are complex enough—and cut against each other enough—that they are incomprehensible even
to some trained lawyers.
The definition in Acosta is also much more closely grounded in the statutory text than the
requirements proposed in the NPRM. After all, “‘general words used in an enumeration with specific
words should be construed in a manner consistent with the specific words.’” De Pena-Paniagua, 957
F.3d at 96 (quoting Acosta, 19 I. & N. Dec. at 233). And each of the grounds for asylum in the INA
“‘describes persecution aimed at an immutable characteristic.’” Id. (quoting Acosta, 19 I. & N. Dec.
at 233). “‘The shared characteristic’ underlying a particular social group, therefore, ‘might be an
innate one such as sex, color, or kinship ties.’” Id. (quoting Acosta, 19 I. & N. Dec. at 233). The
definition in Acosta, unlike the requirements proposed in the NPRM, is also consistent with
international law. See, e.g., UNHCR, Gender Guidelines at 7.
The agencies have also failed to consider a second alternative closer to the proposal in the
NPRM. The UNHCR now defines a PSG in ways that include both immutability and the simple
requirement that the group “be perceived as a group by society.” Id. at 7. That definition, like the
Acosta definition, is reasonably; it also remains significantly closer to the other grounds for asylum
in the INA than the agencies’ proposal. It is therefore arbitrary for the agencies to rubber-stamp
existing BIA precedents without considering other options—especially in a rule that proposes to
overturn numerous other BIA cases.
d.

Procedural Matters

As a procedural matter, the NPRM proposes to require the specific PSGs on which an asylum
seeker will base her claims to be put forth before the immigration judge or be forfeited forever. The
NPRM again arbitrarily fails to provide so much as a word of explanation for this proposal. In
particular, although it cites to a BIA opinion declining to entertain a PSG proffered for the first time
on appeal where the asylum seeker had counsel in immigration court (Matter of W-Y-C- & H-O-B-,
27 I. & N. Dec. 189 (BIA 2018)), the NPRM does not acknowledge, much less attempt to justify, the
fact that its new procedure would also apply to asylum seekers who are not represented in immigration
court.
That failure also amounts to an arbitrary failure to consider a significant aspect of the issue.
Over the past five years, between 15% and 24% of all asylum seekers have been unrepresented by
counsel. TRAC, Record Number of Asylum Cases in FY 2019.74 People representing themselves lack
significant legal training in U.S. asylum law, often speak little or no English, and have no way to fully
familiarize themselves with the intricate rules surrounding PSGs. To require people in that situation
to define their own PSGs dooms every pro se asylum seeker to failure on a PSG theory (no matter the
underlying merits of the claim) and makes a mockery of the immigration courts.
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The NPRM’s proposal also violates due process. The Supreme Court made clear decades ago
that immigrants “within the territory of the United States,” including those who are “unlawfully
present” as well as immigrants with status and asylum seekers, are protected by the Due Process
Clause of the Fifth Amendment. Plyler v. Doe, 457 U.S. 202, 212 (1982). And the “specific dictates
of due process” derive from “three distinct factors”: (1) “the private interest that will be affected” by
a government action; (2) “the risk of an erroneous deprivation of such interest through the procedures
used, and the probable value * * * of additional or substitute procedural safeguards”; and (3) “the
Government’s interest.” Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976). Here, the private interest
at stake—avoiding the violence or torture that results from refoulement—is the most weighty interest
conceivable. The government’s countervailing interest is, given the NPRM’s silence, nonexistent.
And working with pro se asylum seekers, many of whom are unable to obtain counsel because the
government has detained them in areas with very few lawyers, imposes a minimal burden on the
government. Finally, we know that additional measures, such as allowing immigration judges and the
BIA to reformulate proposed PSGs, provide effective and valuable safeguards.
For asylum seekers who are initially represented by counsel, meanwhile, the proposed
procedural change would unlawfully revoke the right to raise an ineffective assistance claim later in
the proceedings. As by numerous courts of appeals have recognized, asylum seekers have the due
process right to the effective assistance of counsel in removal proceedings. See Lozada v. INS, 857
F.2d 10, 13 (1st Cir. 1988); Iavorski v. INS, 232 F.3d 124, 128-29 (2d Cir. 2000); Fadiga v. Att’y
Gen., 488 F.3d 142, 155 (3d Cir. 2007); Allabani v. Gonzales, 402 F.3d 668, 676 (6th Cir. 2005);
Nehad v. Mukasey, 535 F.3d 962, 967 (9th Cir. 2008); Osei v. INS, 305 F.3d 1205, 1208 (10th Cir.
2002); Dakane v. Att’y Gen., 399 F.3d 1269, 1273-74 (11th Cir. 2005); cf. Mai v. Gonzales, 473 F.3d
162, 165 (5th Cir. 2006) (“[This circuit] has repeatedly assumed without deciding that an
[individual’s] claim of ineffective assistance may implicate due process concerns under the Fifth
Amendment.”). The NPRM would unconstitutionally attempt to revoke this right. It would also
arbitrarily do so without acknowledging, much less justifying, that result.
2.

Nexus
a.

Laundry List of Barred Grounds

The NPRM’s proposal as to nexus consists largely of a second laundry list of disfavored
categories. This list would generally bar claims based on seven grounds: “[i]nterpersonal animus or
retribution”; “[i]nterpersonal animus in which the alleged persecutor has not targeted, or manifested
an animus against, other members of an alleged particular social group in addition to the member who
has raised the claim at issue”; “[g]eneralized disapproval of, disagreement with, or opposition to”
gangs and other criminal groups; “[r]esistance to recruitment” by gangs and others; “targeting … for
financial gain based on wealth or affluence”; “[c]riminal activity”; “[p]erceived, past or present, gang
affiliation”; and “[g]ender.” 85 Fed. Reg. at 36,292.
i.

As a Whole

Like the laundry list in the PSG section of the NPRM, the laundry list in the nexus section
must be withdrawn for a variety of reasons.
First, a general requirement that asylum claims will fail if there is evidence of particular
motives is directly contrary to the INA. As the NPRM acknowledges (85 Fed. Reg. at 36,281), the
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statute requires that a protected ground be only “one central reason for persecuting the applicant.” 8
U.S.C. § 1158(b)(1)(B)(i) (emphasis added). This language is clear and unambiguous: As the courts
of appeals have uniformly recognized, it means that a protected ground need not constitute a
persecutor’s sole or even primary motive to satisfy the “one central reason” standard. See, e.g., Lara
v. Barr, 962 F.3d 45 (1st Cir. 2020); Guzman-Vazquez v. Barr, 959 F.3d 253 (6th Cir. 2020); Ordonez
v. Barr, 956 F.3d 238 (4th Cir. 2020); Enamorado-Rodriguez v. Barr, 941 F.3d 589 (1st Cir. 2019);
Garcia-Moctezuma v. Sessions, 879 F.3d 863 (8th Cir. 2018); Gonzalez Ruano v. Barr, 922 F.3d 346
(7th Cir. 2019); Perez-Sanchez v. U.S. Att’y Gen., 935 F.3d 1148 (11th Cir. 2019); Cruz v. Sessions,
853 F.3d 122 (4th Cir. 2017); Barajas-Romero v. Lynch, 846 F.3d 351 (9th Cir. 2017); Sharma v.
Holder, 729 F.3d 407 (5th Cir. 2013); Shaikh v. Holder, 702 F.3d 897 (7th Cir. 2012); Dallakoti v.
Holder, 619 F.3d 1264, 1268 (10th Cir. 2010); Rodas Castro v. Holder, 597 F.3d 93 (2d Cir. 2010);
Yinggui Lin v. Holder, 565 F.3d 971 (6th Cir. 2009); Ndayshimiye v. Att’y Gen. of the U.S., 557 F.3d
124 (3d Cir. 2009); Parussimova v. Mukasey, 555 F.3d 734 (9th Cir. 2009). And an applicant for
withholding of removal must meet the even lower standard of showing that a protected ground was
“a reason” for the persecution. Barajas-Romero, 846 F.3d at 360.
The NPRM’s laundry list would violate the statutory language. By stating that evidence of
certain motives leads to claims that cannot receive asylum or withholding, it puts certain mixed
motives beyond the reach of the statute. But because Congress has stated generally that “the
applicant”—i.e., all asylum applicants—must satisfy only the “one central reason test”—the agencies
are not free to craft exceptions that place a higher burden on only some applicants. See, e.g., Bostock
v. Clayton Cnty., ___ U.S. ___, 2020 U.S. LEXIS 3252, at *27-*28 (June 15, 2020) (discussing
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998)); Scalia & Garner, Reading Law: The
Interpretation of Legal Texts § 9, at 101 (2012) (“general words (like all words, general or not) are to
be accorded their full and fair scope”).
Second, the laundry list of claims that generally fail on the basis of nexus also violates the
case-by-case adjudication requirement discussed above (see Section III.A.1.b.i, supra).
Third, the NPRM fails to recognize that it would supersede the statutory “one central reason”
test in situations where its laundry list applies. The NPRM, in other words, would invert the statutory
standard under the guise of advancing that standard. The laundry list of claims that purportedly fail
at nexus is thus utterly arbitrary in addition to violating the plain text of the statute.
Fourth, the list is also arbitrary because, as with the list in the PSG section, the agencies have
failed to consider the real-world effects of their proposal. As with the PSG list, there can be no
question that the nexus list will result in the refoulement of asylum seekers who are entitled to relief
under the INA. And as with the PSG list, this problem is made even worse by the fact that the agencies
have not attempted to define when exceptions to the general bar on relief are appropriate. A general
rule with no identified or identifiable exceptions is effectively a universal rule.
Fifth, the only justification put forward for the laundry list is equally arbitrary. The NPRM
asserts that there is a need for bright-line rules around nexus. But the NPRM provides no reason why
the courts should not continue to “shape” the nexus inquiry “through case law.” 85 Fed. Reg. 36,281.
In particular, the NPRM does not identify so much as a single development in the case law that it
believes is erroneous or inconsistent with the statute. And the shaping that the NPRM seeks to
pretermit is the inevitable result of the case-by-case determination of asylum applications required by
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statute and international law. The NPRM’s attempt to pretermit consideration by the courts thus
cannot stand.
Sixth, as with the PSG list, the agencies provide no justification whatsoever for any individual
entry on the laundry list. And no plausible rationale exists for any of those entries.
ii.

“Gender”

The NPRM more specifically would prevent claims based on “gender” on purported nexus
grounds. 85 Fed. Reg. at 36,281. There are at least nine independent reasons—in addition to the six
reasons enunciated above for withdrawing the entire laundry list—why this specific proposal cannot
stand.
First, any general rule that claims premised on gender lack a nexus to a protected ground is
nonsensical. The inclusion of gender in the nexus list means that, in the agencies’ view, gender can
be used to define a particular social group—but that any persecution inflicted on the basis of gender
cannot have been inflicted on the basis of a particular social group, even one defined in part by gender.
That position cannot withstand even cursory scrutiny and is, therefore, arbitrary.
Second, the proposal interprets the statutory term “particular social group” in an unreasonable
way. As shown above (see Section III.A.1.c), “gender” is—like family—a prototypical protected
social group. And although “gender” appears in the “nexus” section of the NPRM, the agencies are
effectively saying that gender cannot be part of the PSG analysis. That is contrary to precedent and
an unreasonable interpretation of the INA.
Third, the inclusion of gender violates the constitutional guarantee of equal protection. The
NPRM makes no attempt to state such an objective or to show how a nexus-based bar on gender
asylum advances that objective. Indeed, the NPRM does not even provide a rational basis for singling
out gender.
Fourth, the inclusion of gender in the laundry list is contrary to the evidence. The NPRM’s
theory, as demonstrated by the categories of “interpersonal” violence, appears to be that gender-based
claims are purely personal disputes. And as shown above (see supra Part III.A.1.b.ii.(a)), that theory
is at odds with the evidence.
Fifth, the NPRM’s failure to include a rationale for listing gender as failing the nexus
requirement is, without more, sufficient to render that inclusion arbitrary. And no non-arbitrary
rationale for the inclusion of gender exists.
Sixth, assuming arguendo that a rationale can be implied from the NPRM’s one-sentence
quotation of Niang v. Gonzales, 422 F.3d 1187 (10th Cir. 2005), that rationale is itself arbitrary. If it
provides a reason at all, the quotation suggests that the agencies believe that the continued acceptance
of claims based on gender will result in too many meritorious asylum claims. Any such rationale is
contrary to the INA. Nothing in the “one central reason” language or the nexus language in the
definition of “refugee” even begins to suggest that nexus can be rejected in any particular situation
simply because accepting it might allow other persecuted asylum seekers to obtain relief.
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For example, assume that 50.1% of a populous country follows one religion, while the
remaining 49.9% of the country follows a second. Further assume that the majority relentlessly
persecutes that highly numerous minority. There would self-evidently be no basis in the INA for
rejecting the nexus simply because the persecuted minority is numerous. Similarly, if 20% of a
country’s population exerts control over the rest of the population through persecutorial violence tied
to racial distinctions, there is no basis under the statute for holding that nexus does not exist simply
because the persecuted are in the majority.
So, too, with gender—as Niang itself illustrates. After all, in the sentence immediately
following the quotation in the NPRM, the Tenth Circuit states that gender can provide a basis for
relief and that a case-by-case analysis of nexus is necessary. Niang, 422 F.3d at 1199-1200; see also
Section III.A.1.b.ii.(b), supra (citing further cases). That rule mirrors international law: In its
guidelines on claims involving gender-based persecution, UNHCR specifically notes that “[a]dopting
a gender-sensitive interpretation of the 1951 Convention does not mean that all women are
automatically entitled to refugee status” and that “[t]he refugee claimant must establish that he or she
has a well-founded fear of being persecuted” on account of a protected ground. UNHCR further
emphasizes that while a group’s size has been used “as a basis for refusing to recognise ‘women’
generally as a particular social group,” this “argument has no basis in fact or reason, as the other
grounds are not bound by this question of size.” UNHCR, Gender Guidelines at 7.
Seventh, the NPRM fails to mention, much less reckon with, the cases in which immigration
judges, the BIA, and the courts of appeals have held that gender-based persecution provides a valid
ground for asylum. See, e.g., De Pena-Paniagua, 957 F.3d 88; Cece, 733 F.3d 662; Sarhan v. Holder,
658 F.3d 649, 654-57 (7th Cir. 2011); Perdomo, 611 F.3d 662; Agbor v. Gonzales, 487 F.3d499 (7th
Cir. 2007); Hassan v. Gonzales, 484 F.3d 513, 517-18 (8th Cir. 2007); Barry v. Gonzales, 445 F.3d
741, 745 (4th Cir. 2006); Gao v. Gonzales, 440 F.3d 62, 70 (2d Cir. 2004), vac’d on other grounds
sub nom. Keisler v. Gao, 552 U.S. 801 (2007); Niang, 422 F.3d 1187; Mohammed v. Gonzales, 400
F.3d 785, 795-98 (9th Cir. 2005); Balogun v. Ashcroft, 374 F.3d 492, 499 (7th Cir. 2004); Abay v.
Ashcroft, 368 F.3d 634, 639-42 (6th Cir. 2004); Yadegar-Sargis v. INS, 297 F.3d 596, 603-04 (7th
Cir. 2002); Fatin v. INS, 12 F.3d 1233, 1241 (3d Cir. 1993) (Alito, J.); Kasinga, 21 I. & N. Dec. 357;
cf., e.g., Kadri v. Mukasey, 543 F.3d 16, 21 (1st Cir. 2008) (“Sexual orientation can serve as the
foundation for a claim of persecution, as it is the basis for inclusion in a particular social group.”);
Karouni v. Gonzales, 399 F.3d 1163, 1171-72 (9th Cir. 2005) (reaching the same conclusion).
UNHCR likewise recognizes countless forms of gender-based persecution for purposes of
asylum:
The forcible or deceptive recruitment of women or minors for the purposes of forced
prostitution or sexual exploitation is a form of gender-related violence or abuse that can
even lead to death. It can be considered a form of torture and cruel, inhuman or
degrading treatment. It can also impose serious restrictions on a woman’s freedom of
movement, caused by abduction, incarceration, and/or confiscation of passports or
other identify documents…In individual cases, being trafficked for the purposes of
forced prostitution or sexual exploitation could therefore be the basis for a refugee
claim where the State has been unable or unwilling to provide protection against such
harm or threats of harm.
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UNHCR, Gender Guidelines at 5. A rule that fails to recognize, much less provide a plausible
justification for, such a dramatic departure from these well-settled legal principles is arbitrary. And
no plausible justification exists.
The case of Talya* is illustrative. Talya* helped support her family while she attended school
to fulfill her dreams of becoming a nurse. During lunch with a “friend” one afternoon, several men
entered the restaurant, sat down with the two girls, and became aggressive. Talya* quickly removed
and destroyed her phone’s SIM card, preventing the men from finding her family’s contact
information. Moments later, she was forced into a car at gunpoint, and the ringleader threatened to
kill her. When the men suddenly released her “friend,” Talya* realized they were traffickers and she
had been set up. They drove for seven hours to an isolated house where she was confined to a small
room and guarded by an armed man. He was instructed to kill her if she tried to escape. Talya* was
raped by her kidnapper every night. He threatened to locate and punish her family if she protested.
One day, Talya’s* guard seized her birth certificate because the men planned to sell her. On the way
back to the city, Talya* begged the guard to let her go. In a moment of compassion, he dropped her
off at a bus station with a dire warning: “they will kill you if they find you.” Talya* immediately took
the bus home and arranged to meet her family in a safe place. Talya*’s family had very little money,
knew the journey would be perilous, and dreaded separation from Talya* but fearing the worst, her
mother arranged for her to flee to the United States. She is now safe after securing legal relief here
and she looks forward to becoming a nurse and dedicating her life to helping others.
Eighth, because it would exclude meritorious claims for relief, the rule against gender-based
asylum would violate the government’s duty of non-refoulement as codified in the withholding of
removal statute, 8 U.S.C. § 1231(b)(3)(A).
Ninth, the rule against gender-based asylum would aid and abet violations of the law of nations
in contravention of the Alien Tort Claims Act (“ATCA”). There is a specific and universal obligation
to prevent domestic violence and other violence against women in international law. That obligation
is embodied in, among other things, Article 1 of the Convention on the Elimination of All Forms of
Discrimination Against Women. See Convention on the Elimination of All Forms of Discrimination
Against Women, art. 1, Dec. 18, 1979, 1249 U.N.T.S. 13;75 U.N. Committee on the Elimination of
Discrimination Against Women, CEDAW General Recommendation No. 19: Violence against
women, 1992.76 The NPRM, however, would specifically require the removal of people whose lives
are in danger as a result of domestic and other gender-based violence to countries with long histories
of violating this well-settled principle of international law. By doing so, the NPRM would make the
U.S. government the aider and abettor of such violations. That result would place the government
squarely in violation of the ATCA. See, e.g., Doe v. Exxon Mobil Corp., 654 F.3d 11 (D.C. Cir. 2011),
vac’d on other grounds, 527 F. App’x 7 (D.C. Cir. 2013).
iii.

“Interpersonal” Persecution

The NPRM’s laundry list of claims that are, as a general matter, supposedly unable to meet
the nexus requirement also includes “personal animus or retribution” and “interpersonal animus in
which the alleged persecutor has not targeted, or manifested an animus against, other members of an
75

https://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx.

76

https://www.refworld.org/docid/52d920c54.html.
32

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 919 of 965

alleged particular social group in addition to the member who raised the claim at issue.” 85 Fed. Reg.
at 36,281. The NPRM’s citation to Matter of A-B-, which asserted that “[g]enerally, claims by
[individuals] pertaining to domestic violence … will not qualify for asylum,” because such violence
is purportedly “private” and based only “on a personal relationship with a victim” (27 I. & N. Dec. at
320, 338), strongly implies that these categories, too, are meant to foreclose claims premised on
gender-based violence. Both categories are therefore invalid for all fourteen reasons above.
They are also arbitrary for additional, and independent, reasons. As shown above, the
overwhelming evidence demonstrates that gender-based violence is not purely interpersonal. The
application of these items to claims of gender-based persecution is therefore contrary to the evidence.
Further, the agencies have provided—and can provide—no rational justification for the
“personal animus” category. The agencies quote Zoarab v. Mukasey, 524 F.3d 777, 781 (6th Cir.
2008), for the proposition that “[a]sylum is not available to [anyone] who fears retribution solely over
personal matters.” But that quote highlights the illegality of the NPRM’s proposal. By making anyone
“who claims persecution” based on “personal animus” ineligible for relief (85 Fed. Reg. at 36,292),
the agencies also seek to foreclose claims in which personal animus is one driver, but not the sole
driver of persecution. In other words, they seek to foreclose mixed motives claims. The quotation
from Zoarab, far from supporting the NPRM, thus underscores its deficiencies.
The second category, for situations in which a persecutor has not persecuted others, is likewise
arbitrary. As with the “interpersonal” category in the PSG laundry list, the agencies fail to
acknowledge that the qualifier “interpersonal” is no qualifier at all; rather, it means that this category
applies to all asylum applicants. Further, the agencies may not bar the initial victims of a persecutor
from relief. After all, a persecutor may have the requisite motive to inflict violence on others but lack
the means or opportunity to do so. And they also may not, consistent with definition of “refugee” in
the INA, require individuals to prove that persecutors manifested animus against others. The question
is only why a persecutor acted against the applicant, who is exceedingly unlikely to have evidence of
the persecutor’s statements or actions against a broad range of others.
iv.

“Criminal activity”

Just as the agencies’ attempt to limit claims based on “interpersonal” persecution will apply
to all claims, their attempt to generally bar claims based on “criminal activity” (85 Fed. Reg. at
36,292) also sweeps broadly in ways the NPRM arbitrarily fails to recognize. Acts like murder, rape,
and torture—the very acts that constitute persecution—are routinely criminalized around the world.
A bar on claims based on “criminal activity” is therefore a bar on all claims based on persecution not
expressly sanctioned by a state. That result is inconsistent with the INA, which allows claims based
on the actions of non-state actors that the state is unable or unwilling to control. 8 U.S.C.
§ 1101(a)(42)(A).
b.

Limitations on Country Conditions Evidence

The NPRM also proposes to bar “evidence promoting cultural stereotypes of countries or
individuals, including stereotypes related to race, religion, nationality, and gender, to the extent those
stereotypes were offered to show that a persecutor conformed to a cultural stereotype.” 85 Fed. Reg.
at 36,282. The agencies’ explanation of this provision makes clear, however, that they have arbitrarily
elided the distinction between stereotypes on one hand and legitimate country-conditions evidence
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on the other. The proposal would therefore illegally result in the exclusion of significant evidence
necessary for asylum seekers to show an entitlement to relief.
A stereotype is a “fixed or conventional notion or conception … held by a number of people,
and allowing no individuality [or] critical judgment.” Webster’s New World College Dictionary 1314
(3d ed. 1997). For example, a pernicious and false stereotype, which is reflected in the comments by
Attorney General William Barr quoted above, sees all asylum seekers as mere economic migrants
seeking to game the U.S. immigration system. An equally pernicious and false stereotype, repeatedly
peddled by both President Donald Trump and Stephen Miller, is that undocumented immigrants are
criminals who terrorize U.S. citizens. As shown above (see Section III.A.1.b.ii.(a), supra), the
NPRM’s attempt to paint all domestic violence as driven only by interpersonal disputes is a similarly
false stereotype. The “patriarchal attitudes … concerning the roles and responsibilities of women and
men in the family, the workplace, political life and society” that are prevalent in countries such as
Guatemala represent other notable and “deep-rooted stereotypes.” U.N. Comm. on the Elimination of
Discrimination Against Women, Concluding observations of the Committee on the Elimination of
Discrimination Against Women: Guatemala 4 (2009).77
The NPRM, however, makes clear that it has no interest in ending the use of such stereotypes.
In fact, as shown at various places in this comment, the NPRM actively perpetuates several of the
stereotypes identified above. The provision against “stereotypes” would instead preclude asylum
seekers from presenting legitimate country-conditions evidence.
The NPRM cites as its only so-called “stereotype” the statement that Guatemala has a
“‘culture of machismo.’” 85 Fed. Reg. at 36,282 (quoting Matter of A-B-, 27 I. & N. Dec. at 336 n.9).
That statement is not a stereotype. It is not “fixed,” it is not “conventional,” and it most certainly does
allow for individuality and critical judgment on during case-by-case adjudication. Rather, it is a
general description of prevailing attitudes in Guatemala and neighboring countries that is grounded
in fact and based on decades of research and reporting about that country. See, e.g., Eileen Wang et.
al., Experiences of Gender-Based Violence in Women Asylum Seekers from El Salvador, Honduras,
and Guatemala: A Retrospective, Qualitative Study (March 8, 2019); Musalo, supra; Inter-American
Dialog, High Rates of Violence Against Women in Latin America Despite Femicide Legislation:
Possible Steps Forward (2018); Candace Piette, Where women are killed by their own families, BBC
(Dec. 5, 2015);78 Julie Guinan, Nearly 20 years after peace pact, Guatemala’s women relive violence,
CNN (Apr. 7, 2015);79 Joyce Gelb & Marian Lief Palley, Women and Politics Around the World: A
Comparative History and Survey (2009); Special Rapporteur on violence against women, Integration
of the Human Rights of Women and the Gender Perspective: Violence Against Women, Addendum:
Guatemala (2005);80 Immigration and Refugee Board of Canada, Human Rights Brief: Domestic
Violence in Guatemala (1994).81 It is also based on reports from the U.S. State Department. See, e.g.,
Guatemala 2018 Human Rights Report 16-17; U.S. Dep’t of State, Guatemala 2016 Human Rights
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Report 18-21.82 And in the context of A-R-C-G-, which gave rise to the quote the NPRM seeks to
disapprove, it also reflects the individual experiences of an asylum seeker. See Matter of A-R-C-G-,
26 I. & N. Dec. at 389-90. The NPRM’s failure to distinguish between (i) inflexible, reflexive
stereotypes, and (ii) evidence of prevailing conditions that admits of exceptions and is drawn from
systematic research and reporting—a distinction that any rational judge will be able to draw without
difficulty—renders this proposal arbitrary.
The proposal is also arbitrary because the agencies have once again failed to acknowledge or
reckon with the consequences of their proposal. Those consequences would be perverse.
Paradoxically, the NPRM disparages the submission of the key corroborative evidence it
simultaneously requires applicants to submit to support their claims; immigration judges and asylum
officers would have to selectively ignore significant content in the very country conditions reports
they are mandated to consult and apply. In cases involving gender-based violence, for instance,
UNHCR notes that
…country of origin information should be collected that has relevance in women’s
claims, such as the position of women before the law, the political rights of women, the
social and economic rights of women, the cultural and social mores of the country and
consequences for non-adherence, the prevalence of such harmful traditional practices,
the incidence and forms of reported violence against women, the protection available
to them, any penalties imposed on those who perpetrate the violence, and the risks that
a woman might face on her return to her country of origin after making a claim for
refugee status.
UNHCR, Gender Guidelines, at 10.
The NPRM’s view of what constitutes a “stereotype” would also prevent an ethnic Tutsi
fleeing the Rwanda in the 1990s from presenting evidence that large numbers of the ethnic Hutu
majority in that country were active, or at least complicit, in genocide. And it would prevent
Guatemalan people of indigenous descent from showing that the majority of the country views them
as lesser. It would, in short, prevent demonstrations of nexus under the guise of a bar on stereotypes.
It would also bar the presentation of legitimate evidence necessary for other portions of the
asylum inquiry. For instance, nothing less than evidence concerning the broad conditions in a whole
country will suffice to show the impossibility of internal relocation—which asks whether there is any
safe refuge in a country—in some cases. The agencies’ redefinition of “stereotypes” to include
country conditions therefore has the severe consequence of barring legitimate claims. The agencies
themselves, however, have arbitrarily failed to acknowledge as much.
3.

Political Opinion

The NPRM’s proposed restrictions on “political opinion” as a basis for asylum are
inconsistent with the plain meaning of that term. The NPRM proposes to restrict the term to an opinion
“expressed by or imputed to an applicant in which the applicant possesses an ideal or conviction in
support of the furtherance of a discrete cause related to political control of a state or a unit thereof”
82
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and to foreclose claims based on any opinion concerning a non-state organization that lacks a direct
tie to the state. 85 Fed. Reg. at 36,291. But the term “political” is unambiguous. And it includes
anything “concerned with government, the state, or politics” (Webster’s New World College
Dictionary 1045 (3d ed. 1997)), which is to say anything to do with “political affairs,” “participation
in” such affairs, and “political opinions [and] principles” (id.). The NPRM’s proposed definition is
therefore at odds with the plain text of the INA.
The proposed restrictions are also arbitrary and unreasonable. The agencies claim that the
definition is necessary to “avoid further strain on the INA’s definition of refugee.” 85 Fed. Reg. at
36,280. But given that the agencies’ proposed definition cannot stand with the text of the INA, it is
the NPRM that would “strain … the INA’s definition of refugee.”
The agencies’ only other proffered justification—that the term “political opinion” has been
“difficult … to uniformly apply” (85 Fed. Reg. at 36,279) fares no better. The two cases the NPRM
cites as supposedly contradictory are not: The cases involved different individuals and reached
different outcomes based on different opinions and distinguishable facts. Compare HernandezChacon v. Barr, 948 F.3d 94 (2d Cir. 2020), with Saldarriaga v. Gonzales, 402 F.3d 461 (4th Cir.
2005).
In fact, although the agencies fail to acknowledge as much, the NPRM’s proposed definition
of “political opinion” is contrary to the uniform construction given to that term by the federal courts.
The courts routinely hold, in line with the plain definition of “political opinion,” that relevant opinions
extend beyond who controls a state. See, e.g., Hernandez-Chacon, 948 F.3d 94 (BIA did not
adequately consider claim for asylum based on persecution on account of political opinion where
applicant argued she would be persecuted by gang members because of her opposition to maledominated social norms in El Salvador and her taking stance against culture that perpetuated female
subordination and brutal treatment of women); Faruk v. Ashcroft, 378 F.3d 940 (9th Cir. 2004) (“We
have established that persecution for marrying between races, religions, nationalities, social group
members or political opinion is persecution on account of a protected ground.”); Sangha v. INS, 103
F.3d 1482 (9th Cir. 1997) (holding that “[p]ast persecution of family members is routinely considered
as evidence of possible imputed political opinion”); Fatin, 12 F.3d 1233 (“[W]e have little doubt that
feminism qualifies as a political opinion within the meaning of the relevant statutes.”).
Even the cases cited by the NPRM fail to support its proposed definition. The Fourth Circuit
in Saldariagga expressly held that “political opinion” reaches a “cause”—not just control of the state.
402 F.3d at 466. And the BIA’s nuanced opinion in Matter of S-P-, 21 I. & N. Dec. 486 (BIA 1996),
which sought evidence of imputed anti-government opinion in a case in which the asserted political
opinion directly involved the government, is likewise at odds with the blunt, unthinking approach in
the NPRM. The agencies have, in short, provided no non-arbitrary justification for their proposed
definition of “political opinion,” and they have also arbitrarily failed to recognize that their definition
is at odds with preexisting law.
Further, international law is to the same effect as federal court decisions. According to
UNHCR:
Political opinion should be understood in the broad sense, to incorporate any opinion
on any matter in which the machinery of State, government, society, or policy may be
engaged. This may include an opinion as to gender roles. It would also include non-
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conformist behaviour which leads the persecutor to impute a political opinion to him
or her… the image of a political refugee as someone who is fleeing persecution for his
or her direct involvement in political activity does not always correspond to the reality
of the experiences of women in some societies. Women are less likely than their male
counterparts to engage in high profile political activity and are more often involved in
‘low level’ political activities that reflect dominant gender roles. For example, a woman
may work in nursing sick rebel soldiers, in the recruitment of sympathisers, or in the
preparation and dissemination of leaflets.
UNHCR, Gender Guidelines, at 8.
Under the NPRM’s exceptionally narrowed definition, by contrast, asylum seekers targeted
for trying to advance equal access to education, employment, marriage, property ownership and
inheritance, legal systems, and even the political process would not be eligible for relief. And
persecution on account of “feminism” as a political opinion—the right to equality under the law for
women and men—would not be accepted, no matter how extreme the harm inflicted on activists.
Finally, the NPRM fails to mention—much less seek to justify—the absurdities that would
result from the application of its definition. As applied to the United States, the NPRM’s proposed
definition would mean that opinions and activism on topics including criminal justice, abortion, and
civil rights are somehow not “political” because they do not go directly to the control of the federal,
state, or local governments. And it would, as the NPRM all but admits, create equally bizarre results
when applied to other countries. 85 Fed. Reg. at 36,279 (citing Hernandez-Chacon, 948 F.3d at 10203). For instance, in countries where people are persecuted because they are feminists, a woman could
be raped for educating other women about birth control or beaten for attending school. The proposed
definition would preclude such claims, even though the plain meaning of the term “political” leaves
no doubt that feminism is a political opinion. See Fatin, 12 F.3d at 1242.
4.

Persecution

Persecution has traditionally been understood in our domestic asylum laws and under
international refugee protection principles to mean a “threat to life or freedom.” UNHCR, Handbook
on Procedures and Criteria for Determining Refugee Status Under the 1951 Convention and the 1967
Protocol Relating to the Status of Refugees § 51 (1979) (Handbook).83 The NPRM, however,
proposes to drastically limit the definition of persecution to harm so severe that it “constitute[s] an
‘exigent’ threat,” and to do so by negative inference from still another laundry list. Like the other
laundry lists, however, this one violates the well-settled principle that asylum cases must be decided
on their individual facts. See also id. To take one example, a threat of minor vandalism is very
different from, say, a threat by a mob to kill an asylum seeker while beating him and dousing him in
kerosene. See Doe v. Att’y Gen. of the U.S., 956 F.3d 135 (3d Cir. 2020) (rejecting the argument that
the latter threat was not persecution because it was “unfulfilled”). Yet the NPRM would lump both
together—a result that is irrational as well as contrary to law.
Further, the NPRM would treat all asylum seekers the same, even though violence can rise to
the level of persecution when directed against children even when it does not when directed against
adults. See, e.g., Santos-Guaman v. Sessions, 891 F.3d 12, 18 (1st Cir. 2018); Hernandez-Ortiz v.
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Gonzales, 496 F.3d 1042, 1045 (9th Cir. 2007); Jorge-Tzoc v. Gonzales, 435 F.3d 146, 105 (2d Cir.
2006); Liu v Ashcroft, 380 F.3d 307, 314 (7th Cir. 2004); Abay v. Ashcroft, 368 F.3d 634, 640 (6th
Cir. 2004). Indeed, the predecessor agency to both EOIR and USCIS expressly recognized as much.
Jeff Weiss, Acting Director, INS Office of Int’l Affairs, Guidelines for Children’s Asylum Claims
(1998).84 The agencies may not silently change that position without a sound rationale, which they
have not attempted to—and cannot—provide.
The NPRM also ignores the possibility that various harm can cumulatively amount to
persecution (see, e.g., UNHCR, Handbook § 201)—as well as the uniform decisions of the federal
courts holding as much. See, e.g., Karki v. Holder, 715 F.3d 792, 805 (10th Cir. 2013); Fei Mei Cheng
v. Att’y Gen. of the U.S., 623 F.3d 175, 192-94 (3d Cir. 2010); Bracic v. Holder, 603 F.3d 1027, 1036
(8th Cir. 2010); Kholyavskiy v. Mukasey, 540 F.3d 555, 571 (7th Cir. 2008); De Santamaria v. U.S.
Att’y Gen., 525 F.3d 999, 1008 (11th Cir. 2008); Smolniakova v. Gonzales, 422 F.3d 1037, 1048-49
(9th Cir. 2005); Porodisova v. Gonzales, 420 F.3d 70, 79-80 (2d Cir. 2005). There is no discussion
of the vastly different forms of harm experienced by different asylum seekers. For example, survivors
of intimate partner violence might experience it as relentless cumulative harassment, intimidation,
threats, or acts of violence to themselves or their children, resulting in chronic, extreme, and
debilitating post-traumatic stress disorder. Under this provision, such harm will be arbitrarily
dismissed regardless of the devastating impact on the individual who must endure it. The agencies
have thus arbitrarily ignored three critical aspects of the problem. And the fact that the list rests on
faulty assumptions means that it will inevitably result in refoulement—a possibility that the agencies
have also chosen to ignore.
In addition, the NPRM provides no rational justification for proposing a laundry list. It
contends that there is a “wide range of cases interpreting ‘persecution’” (85 Fed. Reg. 36,280), but
that is unremarkable: Decades after the enactment of the INA, there are bound to be many cases
interpreting a core term of asylum law. And the mere fact that many cases exists does not show
regulations are necessary; after all, there would be just as many cases discussing the meaning of
“persecution” if regulations defining the term had issued 30 years ago. The agencies could, of course,
attempt to show some confusion or inconsistency among the cases—but with one exception (which
incorrectly interprets the case law), they fail utterly to do so.
The purported explanation of the rule also misstates settled legal standards. It cites Matter of
A-B- for the proposition that “persecution requires an intent to target a belief, characteristic or group.”
85 Fed. Reg. at 36,280 (discussing Matter of A-B-, 27 I. & N. Dec. at 337). This has nothing to do
with the definition of persecution—it is instead a purported restatement of the nexus standard. And it
is inconsistent with the statutory statement of nexus, which requires only that a protected ground be
“one central reason” for the persecution. 8 U.S.C. § 1158(b)(1)(B)(i). The NPRM is arbitrary to the
extent it bases its attempt to define persecution on this impermissible definition of a separate concept.
The individual items in the laundry list are also contrary to law and arbitrary. For example,
the first item on the list would place every “instance of harm that arises generally out of civil, criminal,
or military strife in a country” outside the definition of “persecution.” 85 Fed. Reg. 36,280. That result
is flatly contrary to the INA. Although some violence inflicted during conflicts is not persecution on
account of a protected ground—a statement that encapsulates the limited holding of the BIA opinion
that the agencies attempt to cite in support of the NPRM (see Matter of Sanchez & Escobar, 19 I. &
84
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N. Dec. 276 (BIA 1985))—some violence does rise to that level. And the INA prohibits the agencies
from turning away asylum seekers who suffer such violence on the ground that it does not constitute
“persecution.” See 8 U.S.C. §§ 1101(a)(42)(A) & 1158(b)(1)(A).
The list entry concerning “threats” (85 Fed. Reg. at 36,281) is similarly arbitrary, because the
NPRM fails to consider the significant on-the-ground effects a rule placing threats beyond the realm
of “persecution” would have. The NPRM would turn away a person who experiences credible death
threats because they have not yet been murdered and would turn away a person who experiences
credible threats of sexual assault because they have not yet been raped. Essentially, the agencies
propose to require asylum seekers to take the chance that they will survive an actual murder attempt,
and to undergo the serious psychological and physical harm of rape, before they enjoy even the
possibility of receiving asylum in the United States. That result cannot be squared with the INA’s
definition of “refugee” or justified in a non-arbitrary way. See, e.g., Antonio, 959 F.3d at 794.
Further, the NPRM significantly misstates the existing case law as it concerns threats. The
agencies contend that “courts have been inconsistent in their treatment of threats as persecution.” 85
Fed. Reg. at 36,281 n.32. But that is not so: It has been settled for more than 40 years that persecution
encompasses “threat[s] to [the] life or freedom of … those who differ in a way regarded as offensive.”
Acosta, 19 I. & N. Dec. at 222-23 (citing cases). And the extant cases, including all of the cases cited
in the NPRM, uniformly demonstrate that certain severe threats, most commonly serious threats of
death, can constitute past persecution.
To be clear, none of the cases cited in the NPRM’s footnote on this subject actually holds that
threats never constitute past persecution. Rather, all but one of those cases expressly hold or suggest
that at least some threats can constitute past persecution (Lim v. INS, 224 F.3d 929, 936 (9th Cir.
2000); Zhen Hua Li v. Att’y Gen., 400 F.3d 157, 164 (3d Cir. 2005); Boykov v. INS, 109 F.3d 413,
417 (7th Cir. 1997); Ang v. Gonzales, 430 F.3d 50, 56 (1st Cir. 2005)), while the final case holds only
that specific, relatively less serious threats did not constitute past persecution (Guan Shan Liao v.
United States DOJ, 293 F.3d 61, 70 (2d Cir. 2002)). There is, in fact, no good-faith way to read the
cases cited in the NPRM in any other way. The agency’s claim that judicial discrepancies require a
regulation on this topic is therefore patently false.
The remaining entries in this laundry list arbitrarily downplay the severity and traumatic
effects of various actions, including detention, violent harassment, and state coercion. See 85 Fed.
Reg. at 36,280-81. In particular, the NPRM would silently overturn cases holding that detention can
rise to the level of persecution. See, e.g., Shi v. U.S. Atty. Gen., 707 F.3d 1131, 1237 (11th Cir. 2013);
Haider v. Holder, 595 F.3d 276, 286 (6th Cir. 2010); Beskovic v. Gonzales, 467 F.3d 223, 227 (2d
Cir. 2006). It would silently overturn the cases, cited above, making clear that persecution can be
found on the basis of an accumulation of incidents over time. And it silently implies that criminal
laws subjecting individuals to death on protected grounds cannot give rise to a well-founded fear of
persecution if the state uses the law to kill relatively few people. Absent a non-arbitrary justification
for these results—which the NPRM does not even try to provide, because no such justification
exists—these factors must also be withdrawn.
5.

Internal Relocation

The NPRM’s proposed changes to the internal relocation analysis would arbitrarily replace a
set of factors that bear directly on whether internal relocation is feasible with a set of factors that has
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extremely limited relevance to that question. The current regulation governing internal relocation
states that “adjudicators should consider,” among other things, (1) “whether the applicant would face
other serious harm in the place of suggested relocation”; (2) “any ongoing civil strife in the country”;
(3) “administrative, economic, or judicial infrastructure”; (4) “geographical limitations”; and (5)
“social and cultural constraints.” 8 C.F.R. § 208.13(b)(3); accord id. § 1208.13(b)(3).
Contrary to the NPRM, all of the factors in the current regulations bear directly on whether
“the applicant could avoid future persecution by relocating to another part of the country.” 8 C.F.R.
§ 208.13(b)(1)(B). In particular, the infrastructure factor—the only factor the NPRM specifically
singles out as supposedly irrelevant (85 Fed. Reg. at 36,282)—directly goes to the question whether
officials in a proposed part of the country would have the ability to control persecutors. Absent
administrative infrastructure, such officials would not exist; absent economic infrastructure, they
would not be able to respond; and absent judicial infrastructure, their orders would not be enforceable.
In contrast, the factors proposed by the NPRM do not bear directly on the question whether
someone could avoid future persecution by relocating to another part of the country. The “size of the
country” at issue (85 Fed. Reg. at 36,293), for instance, is usually not relevant. The persecutor in an
asylum case is, by definition, either the state or an actor the state is not willing or able to control—
and there is no reason to believe that either state persecution or state acquiescence is limited to a
particular locality. The U.S. government does not act in one way in New York and in another way in
North Dakota—and it is folly to expect other governments to act differently.
The “geographic locus” of the persecution (85 Fed. Reg. at 36,293) is similarly irrelevant. A
persecutor who acted in one place because that is where a survivor was located is exceedingly unlikely
to cease their violence simply because the asylum seeker moves. Rather, if the persecutor can follow,
they are likely to follow. For the same reason, the “size, reach, or number of the alleged persecutor
[sic]” (id.) has no bearing on whether internal relocation is reasonable, because even a single
persecutor with local reach might well have the power to follow the asylum seeker.
Any consideration of an asylum seeker’s “demonstrated ability to relocate to the United
States” would be triply arbitrary. Whether an asylum seeker can move represents a categorically
different inquiry from whether an asylum seeker is safe in their new home. In many cases—as in
asylum seekers from the Northern Triangle—the United States is the first safe haven they encounter,
because there is formal freedom of movement among Northern Triangle countries under the Central
America-4 Free Mobility Agreement, and because persecutors routinely show their willingness and
ability to follow survivors into Mexico. One example includes Beatrice*, a woman whom Tahirih
counseled. Beatrice* fled Central America after suffering years of domestic abuse including regular
beatings and rapes. Her husband became increasingly violent toward both her and their children over
time. She finally fled to Tijuana, found a shelter, and applied for asylum. After several weeks,
however, she realized that she and her children were no longer safe in Mexico either. Her husband’s
relative, also from their country, managed to find them in Tijuana and violently attack them.
Given that someone to whom the internal relocation inquiry is applied has definitionally
reached the United States, this factor is not a “factor” at all but rather an inappropriate, universal
thumb on the scale against a grant of asylum. There is simply no connection between the NPRM’s
proposed factors and “whether … persecution generally occur[s] nationwide.” 85 Fed. Reg. at 36,282.
Indeed, the list of factors in the NPRM is so unmoored from reality that it will routinely cause the
government to abet violations of international law in violation of the ATCA.
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Finally, the NPRM is arbitrary insofar as it argues that the current regulations provide
insufficient guidance by stating that factors “‘may, or may not’ be relevant” or “‘determinative’” in
any given case. 85 Fed. Reg. at 36,282. That language is nothing more than a realistic, and necessary,
recognition that asylum cases are decided on their individual facts. Any attempt to provide that certain
factors—especially the irrelevant factors proposed by the NPRM—must be considered and
determinative of every set of facts is therefore arbitrary.
The NPRM also proposes to shift the burden of proof on internal relocation to asylum seekers
whenever “the persecutor is not the government or a government-sponsored actor.” 85 Fed. Reg. at
36,293. The NPRM’s sole justification for this change is that “a private individual or organization
would not ordinarily be expected to have influence everywhere in a country.” Id. at 36,282. That
statement is both incorrect and irrelevant. The agencies themselves routinely claim that private
organizations have influence that crosses borders and, in fact, extends into this country. See, e.g., ICE,
Combating Gangs;85 DOJ, Department of Justice Fact Sheet on MS-13 (Apr. 18, 2017).86 Case law
also illustrates the nationwide reach of much persecution inflicted by non-state actors. See, e.g.,
Antonio, 959 F.3d 778; Cece, 733 F.3d 662.
Furthermore, even a single persecutor acting alone may have the ability to move—and if the
persecutor moves to follow an asylum seeker, internal relocation is unreasonable. In some cases,
however, it will be difficult for an asylum seeker to show that a persecutor will follow unless the
persecutor has already done so. In such cases, the NPRM’s proposed shift of the burden of proof will
inevitably result in refoulement by returning a country in which prior persecutors can, and do, find
and commit violence against the asylum seeker.
Finally, the rule arbitrarily sets standards that survivors of gender-based violence will rarely,
if ever, meet. A survivor often fears persecution from one individual. A common tactic of perpetrators
is to threaten to find and punish victims for escaping, no matter where they escape to. A survivor
would have to be harmed because her persecutor carried out his threats, and then have objective
evidence of such harm, in order to even have a chance of meeting the NPRM’s proposed burden as
to internal relocation. It is, of course, highly unlikely that a survivor could do so, no matter how severe
the persecution. It is unjust to impose such an unrealistic burden under these circumstances.
For example, Camille* from Burkina Faso was unable to relocate within her country. From
the moment of her birth, Camille’s* religion set her apart from others in her tribe. Her parents were
Catholic. They raised Camille* to share their religion, but they did not protect her from lifethreatening customs that prevailed in her community.
At age 7, Camille* was sent to a hut in the woods. Inside, a villager cut her genitals with a
rudimentary blade. She walked back to her village with blood streaming down her legs.
At 19, she was forced into marriage and had to leave her family and friends behind to live in
her husband’s village. Upon arrival, Camille’s* sister-in-law examined her genitals and declared that
she must undergo another cutting. A few days later, a group of women attacked Camille*, sitting on
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her stomach and pinning down her arms and legs as a second FGM was performed. A month later,
Camille* and her husband moved into the city.
Once the new couple was away from home, their relationship took a surprising turn; it
flourished. Her husband broke away from the traditions of the men of his community. He refused to
take a second wife, and he eventually converted to Catholicism for Camille*. The birth of their first
child—a girl—was difficult, likely as a result of complications from FGM/C, and Camille* was in
labor for three days. With an intimate understanding of the dangers of FGM/C and the support of her
husband, Camille* became a traveling nurse, educating people in rural villages about the lifethreatening effects of FGM/C.
Camille’s* career as a nurse, however, did little to prepare her for the sudden death of her
husband. Doctors told her he died of a heart attack or stroke. “My world died with him that day,”
Camille* recalls. When Camille* returned to her husband’s village for his funeral, his family forced
her to undergo a humiliating ritual. They shaved her head and paraded her naked around the village
while people beat her with sticks to exorcise the demons that they believed had killed her husband.
According to the tribe’s tradition, Camille* now belonged to the family, like a piece of property
passed from one person to the next. The family demanded that Camille* marry her late husband’s
younger brother, in part so that he would inherit her husband’s money. Camille* refused.
Her defiance enraged the brother and marked the beginning of a violent 12-year campaign
against Camille* and her children. The family sold her home in the city without her knowledge.
Camille* was forced to move. She sought help from her family and several governmental agencies,
including the police, but no one was able to protect her. The abuse, led by her husband’s brother,
escalated. He stalked her at home and at work. On one occasion, he came into her house, grabbed her
by the neck, and took out a knife. Camille*’s youngest son tried to save her and was stabbed. Less
than a year later, her tormenter attacked her with a stick outside the hospital where she worked,
threatening to kill her with his bare hands.
Camille* had two choices: escape or die. “There was nowhere safe in my country for me,” she
says. “I fought for 12 years, and I cannot fight any longer.” Camille* escaped to the United States
and sought and was granted asylum.
Ana* from Honduras similarly tried several times to escape violence within her own country
and abroad but was always discovered and returned to harm. When Ana* was 23 years old, she met
a man named Wilmer, and they moved in together. Wilmer eventually began to abuse Ana* and, as a
tactic of isolation, he forbade Ana* from leaving the house unaccompanied. Ana tried to separate
from Wilmer many times, even moving in with her brother, but Wilmer came after her each time. She
could not even contact the police because Wilmer had a friend on the force who would make sure to
protect him. After years of living in fear, Ana* knew that she had to flee Honduras for her safety.
After unsuccessfully trying to flee to the United States, she returned to Honduras and Wilmer found
her again. The abuse continued. Ana* fled for a second time and was finally granted asylum.
Aicha’s case described above also illustrates the challenges survivors face in fleeing their
persecutors even when they flee to non-contiguous countries. Aicha first tried to flee from Niger to
Togo, but her husband’s family was in Togo so she no safer there than she had been in Niger.
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6.

Firm Resettlement

The NPRM’s proposed changes to the “firm resettlement” rule are contrary to the plain text
of the INA. The statute provides that an individual who “was firmly resettled in another country prior
to arriving in the United States” is ineligible for asylum. 8 U.S.C. § 1158(b)(2)(A)(vi). In this context,
the word “firm” means “fixed; stable,” “continued steadily; remaining the same,” or “unchanging;
resolute; constant.” Webster’s New World College Dictionary (3d ed. 1997), at 509. And because to
“settle” is “to establish as a resident or residents” (id. at 1228), to “resettle” is to do so again. To be
“firmly resettled” in another country, then, is to be a fixed, stable resident of that country.
None of the NPRM’s proposals can plausibly be seen as consistent with the statutory text. It
is laughable to call anyone who “could have resided in any permanent legal status or … renewable
legal immigration status” in a country in which they fleetingly set foot (85 Fed. Reg. at 36,286)
“firmly resettled” in that country. Someone who only “potentially” might be able to stay in a country
“indefinitely” (id.) is also not established as a resident of that country until that potential turns into a
reality. Someone who is voluntarily present for the relatively short duration of one year (id.) is also
not established as a resident—as DOJ’s statements about DACA recipients make abundantly clear.
See, e.g., Oral Arg. Tr., DHS v. Regents of the Univ. of Cal. (Nov. 12, 2019) (describing the fact that
DACA is “only granted in two-year increments” as evidence that it is “a temporary stop-gap measure
that could be rescinded at any time”).87 And being a “citizen” of another country who was fleetingly
“present” in that country (id.) has nothing at all to do with “residence.” To the contrary, someone with
citizenship in country A but who resides in country B is, by definition, not a resident in—and therefore
not settled in—country A at all.
For the same reasons, even if the phrase “firmly resettled” were ambiguous—and it is not—
each of the NPRM’s proposed expansions of that concept would be unreasonable. Furthermore, the
rationales that the agency has provided for those proposed expansions are arbitrary. The agency
claims that there are now more “resettlement opportunities,” because “[f]orty-three countries have
signed the Refugee Convention since 1990.” 85 Fed. Reg. at 36,285 & n.41. But the question whether
someone is actually resettled in a country has nothing to do with whether there is an opportunity for
resettlement. Furthermore, the agency’s logic is fallacious. The fact that a country signs the Refugee
Convention bears no relationship to whether the country provides (1) actual pathways to asylum or
other status; (2) full and fair procedures; or (3) a safe haven that would permit refugees to avoid
persecution. And as shown by sources cited throughout this comment, countries such as Afghanistan,
Haiti, Russia, Mexico, Guatemela, Honduras, and El Salvador—all signatories to the Convention
(UNHCR, States Parties to the 1951 Convention relating to the Status of Refugees and the 1967
Protocol)88—are countries in which these criteria are not met. In particular, none of those countries
provides a possible escape from persecution for survivors of gender-based violence.
For the same reasons, the proposed expansion of “firm resettlement” does not advance the
“interest of those genuinely in fear of persecution in attaining safety as soon as possible.” 85 Fed.
Reg. at 36,285. Passing through a country does not make it a safe. See Section III.A.7.c, infra. The
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ability to stay in a country without authorization for a year does not make it safe for long-term
resettlement and does not account for the possibility of a well-founded fear of future persecution. And
being a citizen of a country, without more, does not make it safe. To take just one example, a survivor
of gender-based violence from Honduras who is also a citizen of Guatemala, and passes through
Guatemala when fleeing Honduras, is not safe from persecution in Guatemala.
Furthermore, the proposed redefinition of “firm resettlement” ignores the on-the-ground
experiences of survivors and other asylum seekers. Limited access to financial resources might make
flight directly from a home country to the United States very challenging for women and girls. Their
escape will be circuitous and arduous, and they might be more likely to need false documents or to
leave under false pretenses, if they would otherwise need permission of an abusive male relative to
exit their country. Once a survivor has reached a country of transit, resettlement may be unsafe despite
an offer of refugee or asylee status. As noted above, persecutors are known to pursue survivors in
neighboring countries after they try to escape, and a survivor might also face threats to her safety as
a woman residing alone in the country, or even in a refugee camp where there is little if any protection
from sexual assault. See UNHCR, Guidelines on the Protection of Refugee Women.
The NPRM would also shift the initial burden of proof as to firm resettlement without even
acknowledging, much less justifying, the change. At present, the government “bears the burden of
presenting prima facie evidence of firm resettlement.” Matter of A-G-C-, 25 I. & N. Dec. 486, 501
(BIA 2011). Under the NPRM, however, the burden would immediately be placed on the asylum
seeker to negative the possibility of firm resettlement whenever “the evidence of record indicates that
the firm resettlement bar may apply.” 85 Fed. Reg. at 36,303. In other words, the NPRM would
eliminate the government’s burden sub silentio. Such a change is arbitrary by definition.
Further, the NPRM’s proposal would needlessly prolong and complicate proceedings in
immigration court. The agencies have not provided any definition of what it means for “the evidence
of record” to “indicate[ ] that the firm resettlement bar may apply.” Id. (emphasis added). Without
such a definition, immigration judges and practitioners will suffer confusion, not present under
current law, about whether firm resettlement is an issue in a case.
7.

Discretionary Factors

The final two laundry lists in the NPRM include entries that would bar a favorable exercise
of discretion under 8 U.S.C. § 1158(b)(1)(A) in effectively every asylum case. Specifically, the
NPRM proposes three “significant adverse discretionary factors”: (1) any “unlawful entry or
attempted unlawful entry” not “made in immediate flight from persecution in a contiguous country”;
(2) with trivial exceptions, “[t]he failure … to apply for protection” in a third country through which
an individual transited; and (3) the “use of fraudulent documents to enter the United States” unless an
individual traveled to the United States directly from their home country. 85 Fed. Reg. at 36,292.
The NPRM also proposes no fewer than nine factors that would bar asylum except “in
extraordinary circumstances.” 85 Fed. Reg. at 36,293. Those factors are: (1) spending more than 14
days in almost any third country en route to the United States; (2) traveling through more than one
country en route to the United States; (3) being subject to a criminal conviction or sentence that would
bar asylum “but for the reversal, vacatur, expungement, or modification of [the] conviction or
sentence”; (4) accruing “more than one year of unlawful presence” before applying for asylum; (5)
failing to timely report income to the IRS, to file any tax return, or to pay any tax due; (6) the previous
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filing of two or more denied applications for asylum; (7) a finding that the asylum seeker withdrew
with prejudice, or abandoned, a prior asylum application; (8) failing to attend an asylum interview;
and (9) failing to file a motion to reopen based on changed country conditions “within one year of
those changes in country conditions.” Id.
Like the laundry lists concerning PSGs, nexus, and persecution, these lists must be withdrawn
in their entirety—and each individual entry on the lists must also be withdrawn—as arbitrary and
contrary to law.
a.

Generally

The lists must be withdrawn in their entirety for at least seven reasons. First, whether read
together or alone, the lists will functionally exclude almost all asylum seekers from the remedy of
asylum. They are therefore contrary to the statutory presumption in § 1158(a)(1) that all refugees may
apply for, and are eligible for, the remedy of asylum.
Second, the NPRM provides no explanation at all for the agencies’ choice to codify lists of
adverse factors. Instead, it notes only that the agencies have issued guidance on the exercise of
discretion in other circumstances, without ever suggesting why it is reasonable to do so here. 85 Fed.
Reg. at 36,283. That fact, without more, makes the proposal arbitrary.
Third, the agencies do not appear to have considered any alternatives to the lists of adverse
factors. The agencies could, for instance, discuss positive factors instead of, or in addition to, negative
factors. Or the agencies could continue to trust the immigration courts and the BIA to properly
conduct a totality-of-the-circumstances analysis. After all, the immigration courts have done so for
decades, and the NPRM expresses no disapproval whatsoever of the job the courts have done over
that period of time. This failure to consider significant alternatives is also sufficient, standing alone,
to render the proposed lists arbitrary.
Fourth, as with all of the other proposals in the NPRM, the agencies have made no attempt to
consider the real-world consequences of the proposed lists of adverse factors. In particular, they fail
to acknowledge—much less justify—the inescapable consequence that the lists would make
effectively every asylum seeker ineligible for asylum.
Fifth, the NPRM’s claims that the lists “build on the BIA’s guidance” (85 Fed. Reg. at 36,283)
and on “prior precedent from the Attorney General” (id. at 36,284) are simply false. The only
examples the NPRM provides of prior bars involve individuals who committed violent crimes—and
one of those examples is not even from the realm of asylum law. But none of the factors that the
agencies now propose has exclusively to do with violent crime, and only one of those factors even
carries the potential ever to overlap with the commission of violent crime. The agencies do not
acknowledge, much less attempt to justify, the disconnect between existing rules barring those who
commit certain violent crimes from asylum and their much more wide-ranging proposals. Further, as
shown at length below, the NPRM proposes to dramatically reweight some factors and invent others
out of whole cloth. The list of discretionary factors is therefore also arbitrary for the reason that it
does not, and cannot, advance the only arguable goal enunciated by the NPRM.
Sixth, the exceptions to the lists are insufficiently crafted. The list of “significantly adverse”
factors has no express exceptions at all. That fact both suggests that the agency has not even attempted
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to consider countervailing equities and ensures that the implementation of the list by immigration
judges will be messy and inconsistent. And although the list of general bars does have exceptions,
those exceptions are so narrow as to be meaningless. The list of general bars is, in other words, a
functionally universal rule masquerading as a more flexible guideline. The result is that it violates the
requirement that asylum determinations be made on a case-by-case basis. And the agency’s failure to
recognize the universal nature of the list, much less justify that nature, also renders the list arbitrary.
Seventh, the separate justification for the list of effective bars on asylum—that the issues it
covers are ones that “adjudicators might otherwise spend significant time evaluating and
adjudicating” (85 Fed. Reg. 36,284)—is false. The agencies make no pretense of having evidence to
back that justification. And in our experience, none of the nine issues is one that routinely arises in
asylum proceedings. That is no surprise, given that none of the nine is connected in any way to any
requirement for asylum enunciated in the INA, preexisting regulations, or existing opinions of the
BIA or the federal courts. To the contrary, the proposed list would require adjudicators to consider
these issues for the first time. It would therefore inject new issues into asylum proceedings rather than
removing issues that already exist, and it would require immigration judges, the BIA, and the federal
courts to spend significant time addressing issues that would otherwise not arise. The inevitable effect
of agencies’ proposed list of bars is therefore directly at odds with the stated goal of that list.
b.

Unlawful Entry

The NPRM’s proposal to make almost any “unlawful entry” or “attempted unlawful entry” a
“significant adverse discretionary factor” (85 Fed. Reg. at 36,283) is contrary to the INA. The BIA
recognized more than thirty years ago that it is inappropriate to require an “unusual showing of
countervailing equities” to overcome an unlawful entry. Matter of Pula, 19 I. & N. Dec. 467, 473
(BIA 1987). After that holding, Congress amended § 1158(a)(1) to state that it does not matter
“whether or not” an asylum seeker entered “as a designated port of arrival.” IIRIRA, Pub. L. No. 104208, 110 Stat. 3009-579 (1996). The statute, in other words, now states that anyone may apply for,
and receive, asylum no matter their method of entry into the United States. 8 U.S.C. § 1158(a)(1); cf.
E. Bay Sanctuary Covenant v. Trump, 950 F.3d 1242 (9th Cir. 2020). And the courts have thereafter
continued to hold that, although an unlawful entry can be given some weight in the asylum analysis,
the statute does not permit that fact alone to carry significant weight. See, e.g., E. Bay Sanctuary
Covenant, 950 F.3d at 1275-76; Huang v. INS, 436 F.3d 89, 99 (2d Cir. 2006); Hussam F. v. Sessions,
897 F.3d 707, 718 (6th Cir. 2018); Zuh v. Mukasey, 547 F.3d 504, 511 n.4 (4th Cir. 2008).
The NPRM’s attempt to dramatically increase weight to illegal entries is also contrary to the
Refugee Convention, which precludes states from “impos[ing] penalties” on the basis of “illegal entry
or presence.” Refugee Convention art. 31(1). By precluding individuals from seeking asylum on the
basis of illegal entry, the NPRM’s proposal also stands in significant “tension with the United States’
commitment to avoid refouling individuals to countries where their lives are threatened.” E. Bay
Sanctuary Covenant, 950 F.3d at 1276-77.
Finally, the NPRM’s illegal-entry bar is arbitrary. Contrary to the agencies’ assertion, there is
no “growing number of [people] who illegally enter the United States.” 85 Fed. Reg. 36,283. To the
contrary, the number of people encountered by CBP along the Southwest border plummeted by almost
69% from June 2019 to June 2020. See CBP, Southwest Border Migration FY2020.89 And that drop
89

https://www.cbp.gov/newsroom/stats/sw-border-migration.
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cannot be written off as an artifact of COVID-19. Even in October 2019, before COVID-19 even
appeared, border encounters were down almost 69% from May 2019—and they have not returned
even to that level in any month since. See id. The rationale behind the proposal is therefore contrary
to the agencies’ own evidence.
Even if there were an increasing number of people crossing between ports of entry—and there
is not—that circumstance would be nothing more than a reflection of the agencies’ own recent (and
illegal) policy choices. Over the last four years, the agencies have effectively closed ports of entry to
all asylum seekers. They have done so through the official (and illegal) means of the third-country
transit bar, the farcically named “Migrant Protection Protocols,” safe-third-country agreements with
the Northern Triangle countries, and a drastically overbroad border closure purportedly related to
COVID-19. See DHS & DOJ, Asylum Eligibility & Procedural Modifications, 84 Fed. Reg. 33,829
(July 16, 2019), enjoined by E. Bay Sanctuary Covenant v. Barr, 385 F. Supp. 3d 922 (N.D. Cal.
2019), and vac’d by Capital Area Immigrants’ Rights Coalition v. Trump, D.D.C. No. 1:19-2117,
Dkt. 72 (June 30, 2020); Innovation Law Lab v. Wolf, 951 F.3d 1073 (9th Cir. 2020) (holding
“Migrant Protection Protocols” illegal); DHS & DOJ, Implementing Bilateral & Multilateral Asylum
Cooperative Agreements Under the Immigration & Nationality Act, 84 Fed. Reg. 63,994 (Nov. 19,
2019), challenged by U.T. v. Barr, D.D.C. No. 1:20-cv-116; CDC, Control of Communicable
Diseases, 85 Fed. Reg. 16,559 (Mar. 24, 2020); Camilo Montoya-Galvez, Federal judge skeptical of
Trump order used to expel migrants at border, CBS News (June 25, 2020)90 (reporting on oral ruling
blocking removal of child under the CDC order). They have done so through the unofficial (but
equally illegal) means of “metering” entry at ports of entry. See, e.g., Al Otro Lado, Inc. v. McAleenan,
394 F. Supp. 3d 1168 (S.D. Cal. 2019). And they have done so by failing to properly train DHS
agents, to monitor agents with a history of routinely (and illegally) lying to and abusing asylum
seekers, and by failing to impose any consequences on agents who break the law. See, e.g., Brief
Amici Curiae of Tahirih Justice Center, et al., Hernandez v. Mesa, S. Ct. No. 17-1678 (Aug. 9,
2019),91 and sources cited therein; Letter from Am. Immigration Council & ACLU re: CBP Officers
Conducting Credible Fear Interviews (Apr. 30, 2019), and sources cited therein.
The result of these combined policies and failures is clear: Notwithstanding the fact that it is
entirely legal under U.S. law to present at a port of entry and seek asylum, the agencies have made it
impossible for individuals to do so. Faced with such a situation, crossing between ports of entry is the
only way to vindicate an individual’s right to apply for asylum in the United States. The NPRM
therefore proposes to penalize asylum seekers for the agencies’ own illegal actions.
The NPRM accuses people who commit illegal entry of only “putatively” crossing the border
to seek asylum. 85 Fed. Reg. 36,283. But there is no evidence that the vast majority of those who
enter “in order to seek asylum” (id.) are anything other than bona fide asylum seekers. To the contrary,
this accusation constitutes the sort of pernicious stereotype that the agencies claim to want to
eradicate. See id. at 36,282. It is therefore arbitrary.
These deficiencies are exacerbated, rather than cured, by the purported exception for those “in
immediate flight from persecution or torture in a continuous country.” 85 Fed. Reg. at 36,283. That
90

https://www.cbsnews.com/news/federal-judge-trump-order-migrant-expulsions-policy-aclu/.

91

https://www.tahirih.org/wp-content/uploads/2019/08/17-1678-SCOTUS-AmicusBrief_Tahirih-Justice-Center.pdf.
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exception effectively encompasses only people who happen to be tortured in the areas of Canada or
Mexico that immediately abut the United States. It is therefore so narrow as to be entirely
meaningless. It is also unjustified and arbitrary, especially in light of the policies noted below (see
Section III.A.7.c, infra) that have effectively (though illegally) closed U.S. ports of entry to all asylum
seekers, including those with a well-founded fear of persecution in Mexico.
c.

Transit Bars

The NPRM includes three transit-related bars: the proposal to make a significantly adverse
factor the “failure … to seek asylum or refugee protection in at least one country through which [a
person] transited before entering the United States” (85 Fed. Reg. at 36,283) and the proposed bars
on asylum for any person who either “spent more than 14 days in one country” or “transit[ed] through
more than one country” en route to the United States. Id. at 36,284. These provisions are both contrary
to the INA and arbitrary.
The new proposed transit bars, like the agencies’ previous interim final rule on the same topic
(see 84 Fed. Reg. 33,829), violate the INA in numerous ways. As an initial matter, the NPRM would
nullify the general rule in § 1158(a)(1). Under the NPRM’s proposal, the only individuals who would
remain eligible for asylum absent the most extraordinary of circumstances are (1) Mexican and
Canadian citizens and residents; (2) individuals who fall into an exception to the safe-third-country
agreement with Canada and spend less than 14 days in that country; (3) individuals who survive a sea
journey to the United States with no more than one stop; and (4) the small number of individuals who
have the resources to purchase direct or one-stop airfare to the United States. Notably, women fleeing
gender-based persecution are much less likely than men to have such resources available to them.
Women may be subject to discriminatory laws or practices prohibiting them from owning land or
other assets or from holding certain jobs. And, women fleeing forced marriage or “honor” crimes at
the hands of their families or communities certainly could not turn to them for assistance in order to
escape.
Of these exceptions, the one for Mexican nationals is easily the most numerically significant—
and Mexican nationals accounted for only 6% of the asylum applications filed in immigration courts
between 2001 and 2019. TRAC, Asylum Decisions.92 The result is that, under the NPRM, the general
rule in § 1158(a)(1) would be gutted: While Congress expressly mandated that individuals must
generally be allowed to apply for asylum, the NPRM’s transit bars would render that an empty
exercise by ensuring that no one could receive asylum.
Contrary to the agencies’ ipse dixit (85 Fed. Reg. at 36,284), the NPRM’s transit bars are also
inconsistent with Congress’s judgment concerning the circumstances in which the United States may
force individuals to apply for asylum in another country. Congress enacted two statutory provisions
on that topic. One provision, the “[s]afe third country” exception, states that an individual “may be
removed, pursuant to a bilateral or multilateral agreement, to a [third] country … in which the
[individual’s] life or freedom would not be threatened on account of race, religion, nationality,
membership in a particular social group, or political opinion, and where the [individual] would have
access to a full and fair procedure for determining a claim to asylum or equivalent temporary
protection.” 8 U.S.C. § 1158(a)(2)(A).
92
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The second provision renders ineligible for asylum any individual who “was firmly resettled
in another country prior to arriving in the United States.” 8 U.S.C. § 1158(b)(2)(A)(vi). An individual
is presumed to have firmly resettled in another country if she has “an offer of permanent resident
status, citizenship,” or equivalent status from that country. 8 C.F.R. § 208.15. Because evidence of
persecution in the third country rebuts a showing of firm resettlement, an individual ineligible for
asylum in the United States under this provision has still “by definition” found a safe home in another
country. Arrey v. Barr, 916 F.3d 1149, 1159-60 (9th Cir. 2019).
Three features of these provisions are immediately apparent. First, they are very narrowly
drawn. Second, they require asylum seekers to look to another country only if that country provides
a “‘safe option.’” E. Bay Sanctuary Covenant v. Barr, 2019 U.S. Dist. LEXIS 124268, at *39 (citing
Matter of B-R-, 26 I. & N. Dec. 119, 122 (BIA 2013)). And third, they take careful account of whether
an asylum seeker has already received protection from the third country or, at the least, can avail
himself of a full and fair asylum procedure in that country. Thus, to be consistent with § 1158, any
regulations requiring additional individuals to seek asylum in a third country must exclude only
narrow classes of individuals and must take account of both the safety of those countries and the
fairness of their asylum procedures.
The proposals in the NPRM satisfy none of these requirements. Where Congress enacted
provisions that require only small numbers of asylum seekers to seek refuge elsewhere, the NPRM
would require the vast majority of asylum seekers to do so. Where Congress required asylum seekers
to seek protection only in safe third countries, the NPRM fails to consider whether an asylum seeker
would be persecuted in the third country. And where Congress carefully took account of the fairness
of other countries’ asylum procedures, the NPRM asks only the question whether those countries are
formal signatories to the Refugee Convention, Refugee Protocol, and CAT—a question that has no
relationship to whether a country actually has a full and fair asylum system and is both capable of
processing claims and protecting refugees. Perversely, if finalized, this NPRM would ensure that the
United States itself would fail this test. The NPRM is therefore in no way consistent with Congress’s
judgment about when asylum seekers must seek relief in other countries. See Slip op., E. Bay
Sanctuary Covenant v. Barr, 9th Cir. Nos. 19-16487 & 19-16773, at 27-36 (July 6, 2020). 93
All three of the transit-related factors are also manifestly arbitrary. The NPRM states, in
language so hedged as to be virtually meaningless, that “the Departments believe that the failure to
seek asylum or refugee protection in at least one country through which a[ person] transited while en
route to the United States may reflect an increased likelihood that the [person] is misusing the asylum
system.” 85 Fed. Reg. at 36,283 (emphases added). In other words, the agencies have taken the
position that it is appropriate to impose drastic bars on asylum on the basis of the bare possibility that
the current system might one day attract a trivial number of fraudulent claims. That is irrational.
Further, there is not a shred of evidence to back the agencies’ stated belief. See slip op., E.
Bay Sanctuary Covenant, at 41-45. And there is a mountain of contrary evidence. There is, for
instance, ample evidence that Mexico is unsafe for many asylum seekers, including women,
LGBTQI/H people, and anyone fleeing persecution in Central America. See, e.g., Human Rights First,
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Is Mexico Safe for Refugees and Asylum Seekers?;94 Amnesty International, Mexico 2017/2018;95
NACLA, Surviving One of Mexico’s Most Dangerous Places for Women (Apr. 2, 2019);96 World
Health Organization, Femicide 3.97 Indeed, women and girls face alarming rates of femicide,
extortion, kidnapping, and sexual assault in Mexico, as illustrated by just a small sample of Tahirih
clients including:
x
x
x
x

A 20-year-old woman from Honduras who was raped in Mexico after fleeing her country with
her two young sons, ages 2 and 4;
A 19-year-old Salvadoran woman traveling with her younger brother who was kidnapped in
Mexico by the Gulf Cartel en route to the United States and was sexually assaulted by one of
her kidnappers;
A 16-year-old girl from Honduras who was raped and sex trafficked in Mexico; and
A 17-year-old Honduran girl, a 16-year-old Guatemalan girl, and a 15-year-old Guatemalan
girl, who were raped in Mexico after fleeing home.

There is also ample evidence that women, LGBTQI/H people, and indigenous peoples are
unsafe in all three Northern Triangle countries. See, e.g., Azam Ahmed, Women Are Fleeing Death
at Home. The U.S. Wants to Keep Them Out, N.Y. Times (Aug. 18, 2019);98 see also, e.g., Human
Trafficking for Sexual Exploitation Purposes in Guatemala, supra; Guatemala 2018 Human Rights
Report, supra; El Salvador 2018 Human Rights Report, supra; U.S. Dep’t of State, Honduras 2018
Human Rights Report (2018);99 Teenage Girls Most at Risk Amid Rising Sexual Violence in El
Salvador—Report, The Guardian (Apr. 17, 2019);100 Immigration & Refugee Board of Canada, El
Salvador: Information Gathering Mission Report—Part 2. The Situation of Women Victims of
Violence and of Sexual Minorities in El Salvador;101 U.N. Office on Drugs and Crime, Int’l Homicide
Statistics Database.102
And there can be no doubt that persecution in other areas of the globe also crosses national
borders. This is certainly the case for survivors of gender-based violence who are often followed by
their persecutors to wherever they try to escape, including neighboring countries as in the case of
Beatrice* described above. Persecutors may also enlist proxies to pursue, capture, punish and return
94

https://www.humanrightsfirst.org/sites/default/files/MEXICO_FACT_SHEET_PDF.pdf.
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https://www.amnesty.org/en/countries/americas/mexico/report-mexico/.
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https://nacla.org/news/2019/02/04/surviving-one-mexico%E2%80%99s-deadliest-placeswomen.

97

https://apps.who.int/iris/bitstream/handle/10665/77421/
WHO_RHR_12.38_eng.pdf?sequence=1.
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https://www.nytimes.com/2019/08/18/world/americas/guatemala-violence-womenasylum.html.
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https://www.state.gov/wp-content/uploads/2019/03/HONDURAS-2018.pdf.
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survivors to them. A survivor might also face threats to her safety as a woman traveling alone in a
country of transit, or without permission from a male relative. All of the available evidence therefore
serves to refute the sole premise of these proposals. See Slip op., E. Bay Sanctuary Covenant, at 3641. Put another way, the agencies have once again attempted to justify a draconian restriction on the
basis of the very sort of stereotype they claim to abhor. 85 Fed. Reg. at 36,282.
Moreover, even if the agencies’ conjecture were backed by evidence, the rule would not be
tailored to prevent the kind of fraud the agencies guess might occasionally occur. A rule tailored in
that way would, at a minimum, (1) include rational ties, backed by evidence, between the underlying
bar and fraud, and (2) include clear exceptions for anyone and everyone who might face persecution
in countries through which they traveled as well as categorical exceptions for third countries with
asylum systems that do not, or cannot, process significant numbers of application. The NPRM, of
course, has neither feature.
Worse still, the agencies have apparently not even contemplated the possibility that people
subject to this discretionary bar would be subject to persecution while awaiting asylum adjudications
in other countries. Nor have the agencies contemplated the possibility that many countries through
which asylum seekers pass lack asylum systems that are fair and have the capacity to process more
than a handful of claims. See, e.g., Guatemala 2018 Human Rights Report, supra; David C. Adams,
Guatemala’s “Embryonic” Asylum System Lacks Capacity to Serve as Safe U.S. Partner, Experts
Say, Univision News (Aug. 2, 2019);103 Sharyn Alfoni, “Our Whole Economy is in Shatters”: El
Salvador’s President Nayib Bukele on the Problems his Country is Facing, CBS News (Dec. 15,
2019);104 Yael Schacher, Letter to USCIS (Dec. 23, 2019);105 UNHCR, Report of the Special
Rapporteur on the Human Rights of Internally Displaced Persons on his Mission to Honduras (Apr.
2016);106 UNHCR, Honduras Fact Sheet 2 (Mar. 2017);107 Daniella Silva, U.S. signs asylum deal
with Honduras that could force migrants to seek relief there, NBC News (Sept. 25, 2019);108 Michelle
Hackman and Juan Montes, U.S., El Salvador Reach Deal on Asylum Seekers, Wall St. J. (Sept. 20,
2019);109 Patrick Timmons, Mexico facing two-year backlog as asylum requests soar, UPI (Aug. 31,
2018);110 Central American Refugees in Mexico: Barriers to Legal Status, Rights, and Integration,
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PRP 206 (2019);111 U.S. Dep’t of State, 2019 Trafficking in Persons Report: Guatemala;112
Congressional Research Service, Guatemala: Political & Socioeconomic Conditions and U.S.
Relations 2;113 Amnesty International, Overlooked, Under-Protected: Mexico’s Deadly Refoulement
of Central Americans Seeking Asylum;114 E. Bay Sanctuary Covenant, 2019 U.S. Dist. LEXIS
124268, at *76; Slip op., E. Bay Sanctuary Covenant, at 37-40. And the agencies have failed to do so
even though these facts have been repeatedly brought to their attention. See, e.g., Compl., U.T. v.
Barr, D.D.C. No. 1:20-cv-116, Dkt. 3 (Jan. 15, 2020); Tahirih Justice Center, Comments in Response
to Implementing Bilateral and Multilateral Asylum Cooperative Agreements Under the Immigration
and Nationality Act, 84 Fed. Reg. 63,994 (Nov. 19, 2019), USCIS-2019-0021, EOIR Docket No. 190021;115 Tahirih Justice Center, Comments in Response to Interim Final Rule: EOIR Docket No. 190504/ AG Order No. 4488-2019: Asylum Eligibility and Procedural Modifications.116 That failure,
too, renders the NPRM’s transit-related bars manifestly arbitrary.
The agencies have also failed to recognize that their own preexisting policies would render all
non-Mexican asylum seekers who approach the southern border ineligible for asylum under these
proposals. As noted above, for years now, the agencies have “metered” entry at the southern border.
Doing so has forced all asylum seekers to wait in Mexico for months. Thus, even if an asylum seeker
from Guatemala transited through Mexico in 7 days and approached a port of entry (thereby avoiding
the illegal-crossing negative factor), U.S. government policy would render that person ineligible for
asylum by forcing her to remain present in Mexico for a period of more than 14 days. The illegal and
misnamed “Migrant Protection Protocols,” which have left asylum seekers stranded in hugely
dangerous conditions on the Mexican side of the border for months and even years (see, e.g., Human
Rights First, Delivered to Danger)117, would doubtless be construed by the agencies to have the same
effect (see, e.g., Al Otro Lado, Inc. v. McAleenan, 423 F. Supp. 3d 848 (S.D. Cal. 2019) (rejecting the
argument that DHS policies preventing entry meant individuals are now subject to the agencies’ 2019
third-country transit bar)). Both the fact that the NPRM would have this outcome if adopted, and the
agencies’ failure to consider the outcome, render the transit bars arbitrary.
Finally, the agencies have not even attempted to explain “why the [NPRM] provides no special
protection for unaccompanied minors.” Slip op., E. Bay Sanctuary Covenant, at 45. They have thus
“‘entirely failed to consider an important aspect of the problem.’” Id. at 45-46 (quoting State Farm,
463 U.S. at 43). The transit-related proposals in the NPRM are also arbitrary for that reason.
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d.

Fraudulent Documents

The third “significantly adverse” factor—the use of fraudulent documents by those who pass
through a third country (85 Fed. Reg. at 36,283)—is also arbitrary. The NPRM’s explanation for its
proposed rule—i.e., that such use “makes the proper enforcement of the immigration laws difficult
and requires an immense amount of resources” (id.)—applies to all entries with fraudulent documents.
But the NPRM correctly recognizes that “the use of fraudulent documents to escape the country of
persecution should not itself be a significant adverse factor.” Id. at 36,283 n.35. That consideration,
too, is universal. After all, perpetrators of gender-based violence, such as domestic violence, forced
marriage, or “honor” crimes, might block a survivor from securing proper documentation, or laws in
a woman’s country might require a male relative’s approval in order for her to obtain documents in
her name. In such situations, survivors may literally have no choice but to procure false documents
in order to escape.
In short, the NPRM has identified two countervailing, universal factors. The NPRM, however,
gives those factors different weight in different situations, holding the use of false documents against
asylum seekers based on their method of transit to the United States. That distinction is arbitrary.
After all, an asylum seeker using false documents to flee persecution does so no matter her country
of origin—and using false documents for that purpose is different in kind from the use of false
documents to file a fraudulent claim for relief. See, e.g., Gulla v. Gonzales, 498 F.3d 911 (9th Cir.
2007); In re Pula, 19 I. & N. Dec. at 474.
Further, the NPRM fails to provide any explanation of its proposed distinction. That failure,
too, is arbitrary. And assuming, arguendo, that the NPRM’s unstated rationale for the distinction it
draws is the same as the rationale for the proposed transit bars, that rationale remains arbitrary when
imported to this context. It again fails to take into consideration the fact that countries through which
an asylum seeker transits might themselves be ones in which she is subject to persecution—or ones
in which there is, as a functional matter, no asylum system capable of fairly hearing her application.
e.

Convictions

The next factor—vacated, expunged, or modified convictions or sentences—is likewise
arbitrary. The NPRM never considers how much weight a conviction or sentence that is reversed,
vacated, expunged, or modified should be given in the asylum context. In particular, it fails to consider
whether a conviction entered on erroneous grounds should ever be sufficient to expose asylum seekers
to the violent consequences of refoulement.
f.

Unlawful Presence

The proposed bar on those with more than one year of unlawful presence is both contrary to
law and arbitrary. Congress, in 8 U.S.C. § 1158(a)(2)(B), set a one-year statute of limitation on asylum
claims and created exceptions to that time period. The NPRM would, however, undo those exceptions
and bar from asylum almost all individuals who could satisfy the statutory standard. Further, the
agencies have apparently not given consideration either to the real-world consequences of this
proposal, or to whether it is merited in the asylum realm. For reasons above—including that official
ports of entry have been effectively closed to asylum seekers for years and that the well-recognized
aftereffects of trauma mean that many asylum seekers cannot apply within one year—it is not.

53

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 940 of 965

Aicha’s asylum case, described above, was initially denied because she did not file for asylum
within one year of arriving in the United States. However, once here, she was exploited by strangers
who initially offered to help her. Instead they subjected her to forced household and sexual labor, and
false imprisonment. She was isolated and feared trying to contact police because of her experience in
her home country. After experiencing persistent panic attacks to the point of hospitalization, she was
left on her own by her captors. It took her six years to be able to heal enough to apply for asylum.
Likewise, Aida’s* case below illustrates the need for more flexibility, not less, in allowing survivors
to heal before requiring them to file for asylum. Aida’s* application for asylum included a lengthy
psychological evaluation performed. She was diagnosed with severe post-traumatic stress disorder,
depression, and anxiety, and the expert noted that she applying for asylum immediately would have
likely re-traumatized her and impeded her recovery. These unimaginable circumstances reflect the
horrifying reality asylum seekers face. Requiring a survivor like Aicha or Aida* to have applied for
asylum within one year of arrival is fundamentally at odds with this reality.
g.

Remaining Factors

The remaining provisions of the list would all return asylum seekers to persecution for trivial
reasons. Violence as punishment for failing to file one tax return. Death as punishment for a missed
asylum interview. Rape as punishment for involuntarily being deemed to have “abandoned” an earlier
asylum application. Yet the agency makes no attempt to justify, or even consider, this imbalance
between these severe consequences—which will inevitably occur in some subset of cases—and the
relative triviality of the actions or failures to act that would trigger them under the NPRM. Each of
the remaining discretionary factors is accordingly arbitrary. 118
Further, the NPRM’s justification for precluding those who fail to file a single tax violation
from receiving asylum is false. It is simply not the case that “most individuals in the United States”
are subject to “standards” under which they run the risk of persecution or torture for the failure to file
or pay taxes or to report income. 85 Fed. Reg. at 36,284. Rather, at worst, those individuals face
penalties imposed by the IRS or state agencies—just as asylum seekers already do. And any asylum
seekers who fail to file taxes and report income very likely do so because of restrictions on
employment authorization documents—restrictions that DHS has illegally tightened to such a degree
that almost no asylum seekers will be able to work legally while their cases proceed. DHS did so
while knowing full well that depriving asylum seekers of work authorization would leave them
destitute. See, e.g., DHS, Asylum Application, Interview, and Employment Authorization for
Applicants, 85 Fed. Reg. 38,532, 38,567 (June 26, 2020) (advancing the chilling suggestion that
“[a]sylum seekers who are concerned about homelessness … become familiar with the homelessness
resources provided by the state where they intend to reside”).
The NPRM arbitrarily provides no rationale at all for its proposal concerning “multiple asylum
applications.” 85 Fed. Reg. at 36,284. It does imply that the next factor in the list—“having an
application withdrawn with prejudice or abandoned an asylum application”—is an indicator of
“abusive … applications.” Id. But in many cases, it is not. Asylum seekers often have their
applications deemed withdrawn or abandoned for reasons far beyond their own control—including
that the agencies failed to inform the asylum seeker of a court date, that the agencies failed to note
118

It is no answer to cite the possibility of withholding of removal. As the agencies are well
aware, the standard for withholding is substantially higher than the standard for asylum—meaning
that, if these bars take effect, some people affected by them will be returned to persecution.
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the correct time and place of the proceedings, or that the proceedings were conducted in a language
the asylum seeker does not understand. In effect, then, this proposal seeks to penalize many asylum
seekers for the agencies’ own errors. It is accordingly arbitrary.
The same considerations apply to the factor concerning missed interviews. Notably, the
agencies make no attempt to state the reasons for missed interviews—e.g., whether individuals left
the United States, withdrew the application for another reason, failed to receive the notice, could not
attend the interview, or simply failed to show up. The NPRM assumes that all those who miss the
interviews fall into the last category, but there is no evidence for that assumption, and common sense
refutes it.
These factors especially disadvantage survivors suffering from post-traumatic stress disorder
as a result of persecution. PTSD can severely disrupt day-to-day life and interfere with even basic
administrative tasks. See, e.g., Tahirih Justice Center, Precarious Protection: How Unsettled Policy
and Current Laws Harm Women and Girls Fleeing Persecution (Oct. 2009).119 In addition, asylumseeking survivors simultaneously experiencing intimate partner violence in the United States
constantly contend with their abusers’ attempts to thwart their independence. This can take many
forms, including preventing survivors from filing paperwork or paying bills, attending key
appointments with government agencies, or communicating with and meeting with service providers
trying to help them as they prepare their case.
Finally, the proposed time limit on motions to reopen is both contrary to law and arbitrary.
That limit cannot possibly be reconciled with 8 U.S.C. § 1229a(c)(7)(C)(ii), which expressly provides
that “[t]here is no time limit on the filing of a motion to reopen” in an asylum proceeding. The NPRM,
however, seeks to impose an effective limit by precluding asylum if the motion is filed after a given
point. And the fact that Congress did include a time limit for initial applications (see 85 Fed. Reg. at
36,285 (citing 8 U.S.C. § 1158(a)(2)(B)) simply provides further evidence that its statement that no
such deadline exists for motions to reopen must be taken at face value. Further, the NPRM presumes
that the date when “changed country conditions” occur can be determined with precision. That, in
turn, presumes that country conditions turn on a dime—which is, of course, not so. And the NPRM
fails to recognize that fact, much less provide guidance on when a “change” occurs. This factor will,
if implemented, therefore give rise to protracted disputes over when a change occurred and be
antithetical to judicial economy.
B.

Claims Under the Convention Against Torture

The NPRM proposes yet another series of changes aimed at dramatically restricting relief
under the Convention Against Torture when the torture has been committed by a government official.
See 85 Fed. Reg. at 36,286-88. These proposed changes wholly ignore the actual conditions under
which people flee for their lives. They also introduce requirements of proof that would be difficult
for anyone in the United States with access to government materials under FOIA to be able to provide,
let alone individuals who have fled their homes in other countries because of such torture. Indeed, the
proposed rules would require an applicant to both divine and prove that an official claiming to be
acting in an official capacity and wearing an official uniform was not acting as a “rogue official.” But
a CAT applicant cannot know, much less provide documentary proof, that an official was not acting
119
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in a “rogue” capacity—and there is no reason whatsoever to think otherwise. Requiring this level of
detailed information about a government official who has tortured or threatened the applicant with
torture is unreasonable, largely impossible, and unworkable.
Taken literally, the proposed rules would allow asylum officers and immigration judges to
find that police officers and military officials who rape, extort, or severely beat private citizens are
not acting under color of state law by reasoning that, because these sorts of actions can have no
legitimate purpose, the only explanation is that the officer was “rogue” in their conduct. Similarly,
where government officials are ineffective at enforcing laws due to disinterest, bias, or cultural
disapproval of laws against gender-based violence, the proposed rule would require a finding that the
government did not “acquiesce,” as it is “unable to prevent” those attitudes or the torture that occurs
as a result. 85 Fed. Reg. at 36,288. This is contrary to decades of practice on this issue, as many of
the cases cited in the rule note—and the NPRM offers no explanation for this change.
Read together, the proposed changes to CAT claims in the NPRM would make it virtually
impossible for survivors of gender-based violence to succeed in CAT claims. For example, a survivor
of torture inflicted by a police officer spouse would have to show that her the torture was inflicted
deliberately to further an official purpose, despite both the survivor’s utter powerlessness in light of
the spouse’s position of and the spouse’s immunity from accountability as an official. This provision
would likely exclude survivors of extreme torture like Aida* from protection:
Aida* from Central America was severely traumatized for 11 years. She endured violent
beatings and sexual assault within her family, who effectively gave her to Juan, a high-ranking army
officer who was 27 years her senior. He raped her regularly, poured boiling water on her, gouged her
with fence wire, burned her with a branding iron, and rubbed salt on her open wounds. When Aida*
was 15, Juan discovered she was pregnant from the rapes and he beat her until she aborted twins. Juan
then hired his nephew to murder Aida*. She was shot in the stomach but recovered. Eventually she
fled to the United States and received asylum after a grueling healing process.
In countries where certain forms of intimate partner violence, sexual assault, and “honor
crimes” are either legal or not illegal, there would be no affirmative duty of an official to protect a
survivor from this harm. A government official could be enlisted by a woman’s family to torture her
to compel her to submit to a forced marriage. Under the rule, the official would be considered “rogue,”
yet the survivor would still suffer at the hands of authorities with absolutely no possibility of recourse
at all. Claudine‘s* case recounted above is illustrative, as her persecutor Marc* was a member of the
ruling political party in her country. Yet, under the NPRM, Claudine* would likely be denied asylum
despite Marc’s* ability to torture her with the impunity he enjoyed as such.
These rules are contrary to the recognition in both domestic and international law that that
public officials do inflict torture under color of law for personal benefit. See Khouzam v. Ashcroft,
361 F.3d 161 (2nd Cir. 2004) (“As two of the CAT's drafters have noted, when it is a public official
who inflicts severe pain or suffering, it is only in exceptional cases that we can expect to be able to
conclude that the acts do not constitute torture by reason of the official acting for purely private
reasons.”) Likewise, nearly every circuit to address the concept of “willful blindness” in the CAT
context has settled on an approach that is more permissive than the one in this Proposed Rule. See
Zheng v. Ashcroft, 332 F.3d1186, 1197 (9th Cir. 2003); Khouzam v. Ashcroft, 361 F.3d 161, 170-71
(2d Cir. 2004); Mouawad v. Gonzales, 485 F.3d 405, 413 (8th Cir. 2007); Amir v. Gonzales, 467 F.3d
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921, 927 (6th Cir. 2006); Silva-Rengifo v. Attorney General, 473 F.3d 58, 69 (3d Cir. 2007); Hakim
v. Holder, 628 F.3d 151, 157 (5th Cir.2010).
Finally, we note that on July 14, 2020, Attorney General William Barr—who signed the
NPRM on behalf of DOJ—made clear in Matter of O-F-A-S-, 28 I. & N. Dec. 35 (AG 2020), that a
“rogue official” analysis has no place in CAT cases. It would be utterly arbitrary for the Attorney
General to take that position in O-F-A-S- and then endorse final regulations including such an
analysis.
C.

Credible Fear Interviews
1.

Asylum-Only Proceedings

The NPRM proposes to exclude applicants for admission seeking safety from persecution and
torture from the normal removal proceedings that have been used for nearly twenty-five years, and to
shunt them instead into a new and significantly more limited “asylum-and-withholding-only”
proceeding. This proposal raises a myriad of problems: It violates the INA, it lacks justification, it
fails utterly to explain the departure from 24 years of practice, it makes procedures more complex
rather than more efficient, and it would improperly and unfairly cut off access to relief that Congress
provided.
a.
Inconsistency with the INA
The NPRM asserts that the Departments may choose to severely limit proceedings for asylum
seekers because the expedited removal provisions of 8 USC § 1225(b)(1) do not explicitly mandate
full removal proceedings for persons who establish credible fear. Without that mandate, the agencies
say, they are free to institute any other proceeding they choose. This position is untenable.
When Congress enacted IIRIRA, it created two specific removal processes: expedited removal
proceedings in Section 235 (codified at 8 U.S.C. § 1225) and regular removal proceedings in Section
240 (codified at 8 U.S.C. § 1229a).120 Under this statutory framework, Section 240 proceedings are
the default and “exclusive” admission and removal proceedings “unless otherwise specified” in the
Act. 8 U.S.C. § 1229a(a)(3). And Congress has specified that certain classes of individuals are not to
be placed in full removal proceedings. It has, for example, excluded persons convicted of particular
crimes from Section 240 proceedings. See 8 U.S.C. § 1229(a)(3); see also 8 U.S.C. § 1187(b)
(prohibiting Visa Waiver program participants from contesting inadmissibility or removal except on
the basis of asylum.)
Indeed, within the expedited removal statute itself, Congress specified one group of arrivals –
stowaways – who are excluded from Section 240 proceedings. See 8 U.S.C. § 1225(a)(2). In contrast,
Congress deemed asylum seekers to be applicants for admission under 8 U.S.C. § 1225(a)(1), and it
did not similarly exclude them from Section 240 proceedings. See id. § 1225(b). Thus, Congress
created the default rule that arriving individuals are to be placed in Section 240 proceedings, and it
specifically excluded one subset of arriving persons from Section 240—but did not exclude asylum
seekers from those proceedings. The plain text of the INA thus precludes the agencies’ claim that
120
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they are free to make up new procedures to apply to arriving asylees. See Henson v. Santander
Consumer USA, Inc., 137 S. Ct. 1718, 1723 (2017) (“differences in language … convey differences
in meaning”).
Unsurprisingly, IIRIRA’s legislative history unanimously confirms that conclusion. As the
Conference Report presented by the Joint Committee from the House and the Senate explained:
If the officer finds that [an individual] has a credible fear of persecution, the
[individual] shall be detained for further consideration of the application for asylum
under normal non-expedited removal proceedings.
H. Rept. 104-828, at 209 (1996) (emphasis added).
That straightforward understanding that normal removal proceedings apply for those screened
out of the expedited removal process appears repeatedly in the rest of the Act’s legislative history. In
presenting presented the compromise bill to the Senate, for instance, Senator Hatch stated as follows:
Under the revised provisions, [individuals] coming into the United States without
proper documentation who claim asylum would undergo a screening process to
determine if they have a credible fear of persecution. If they do, they will be referred to
the usual asylum process.
142 Cong. Rec. S, 11491 (Sept. 27, 1996) (emphasis added). Likewise, in explaining the new credible
fear standard itself, Senator Hatch noted: “The standard adopted in the conference report is intended
to be a low screening standard for admission into the usual full asylum process.” Id. (emphasis added).
Moreover, even the original drafters of the more onerous—and rejected—House screening
standard plainly expected that those who passed the threshold would be afforded the full adjudication
of their claims for relief:
If the [individual] meets this [credible fear] threshold, the [individual] is permitted to
remain in the U.S.to receive a full adjudication of the asylum claim—the same as any
other [non-citizen] in the U.S. Under this system, there should be no danger that [a
person] with a genuine asylum claim will be returned to persecution.
H. Rept. 104-469 at 158 (1996).
Ignoring this statutory language and history entirely, the NPRM states that a “negative
inference” justifies its new interpretation. The agencies note that 8 U.S.C. § 1225(b)(2) specifically
“mandates” Section 240 proceedings for “other classes of [individuals],” but that § 1225(b)(1) does
not. It then claims that “[t]hat negative inference is reinforced by the fact that [individuals] in
expedited removal are expressly excluded from the class of [people] entitled to section 240
proceedings under section 235(b)(2)(A), 8 U.S.C. 1225(b)(2)(A). See INA 235(b)(2)(B)(ii), 8 U.S.C.
1225(b)(2)(B)(ii).” 85 Fed. Reg. at 36,266. But the agencies have it backwards. As explained above,
where Congress has explicitly excluded some classes of people (stowaways) from the “normal” 240
default and exclusive proceedings, but it has not explicitly excluded others (those who have
established credible fear), those who have not been specifically excluded must be included in the
general 240 proceedings.
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Moreover, there are three additional problems with this argument. First, if the agencies were
correct, then they have been violating the statute for the past 25 years by expressly providing section
240 proceedings to the very class of applicants they now claim is expressly excluded from them.
Second, the argument fails to recognize that credible fear screening creates an exit from
expedited removal proceedings. By design, those who establish credible fear are effectively screened
out of expedited removal proceedings – they are no longer subject to expedited removal. See 8 U.S.C.
§ 1225(b)(1)(B)(ii)–(iii) (those with credible fear to be detained and “referred” for consideration of
their claims, and those who have not established fear ordered removed without “further hearing or
review” as an expedited removal order).
Third, the “negative inference” the agencies claim is nothing of the sort. To the contrary, “the
function of § [1225](b)(2)(B)(ii) is to make sure we understand that the automatic entitlement to a
regular removal hearing under 1229a, specified in (b)(2)(A) for a (b)(2) applicant, does not apply to
a (b)(1) applicant.” Innovation Law Lab v. Wolf, 951 F.3d 1073, 1086 (9th Cir. 2020) (emphasis
added). Instead, the agencies screen (b)(1) applicants to determine which of the two statutorily
established methods of removal will apply: expedited removal for those without fear, and normal
removal for those who establish fear. The statute has never been and cannot now reasonably be
understood to exclude all (b)(1) applicants from a full removal hearing, once they are no longer
subject to the alternative of expedited removal.
The agencies also claim, without support, that those applicants who have established credible
fear are entitled “only” to a proceeding on the application for asylum. 85 Fed. Reg. at 36,266. But the
statute does not use the term “only.” The agencies themselves have inserted that word. Nor is that
word implicit in the statute. To the contrary, as demonstrated above, the statutory structure, legislative
history, and 23 years of administrative practice indicate quite the opposite. The same is true for the
agencies’ attempt to limit applicants to “only” withholding or CAT relief. Congress, in 8 U.S.C.
§ 1225(a), explicitly deemed every unadmitted or arriving person (except stowaways) an “applicant
for admission.” Those without a claim of fear are subject to expedited removal proceedings and not
allowed to seek admission, but those who are screened out of expedited removal are no longer in that
category. The agencies’ argument that asylum is not admission is beside the point: In the context of
removal, asylum is not a standalone claim. Rather, it is a defense to a removal charge. There is no
rational basis or statutory authority for excluding those with credible fear from seeking any relief
Congress has authorized them to seek.
b.

Arbitrary and capricious

In the NPRM, the agencies state that severely limiting the process due to an asylee who has
shown credible fear is “better policy.” 85 Fed. Reg. at 36,266. But the justifications offered in the
NPRM do not support that view.
First, the proposed policy is a dramatic change from decades of practice, yet the agencies offer
no discussion of why the current practice is problematic, or how this change will improve the process.
The agencies dismiss the original administrative decision to place those claiming asylum after a
positive fear finding into the regular asylum procedures as based on “very limited” analysis. Id. But
the agencies completely ignore the heart of that analysis:
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Once an [individual] establishes a credible fear of persecution, the purpose behind the
expedited removal provisions of section 235 of the Act to screen out arriving
[individuals] with fraudulent documents or no documents and with no significant
possibility of establishing a claim to asylum has been satisfied. Therefore, the further
consideration of the application for asylum by an [individual] who has established a
credible fear of persecution will be provided for in the context of removal proceedings
under section 240 of the Act.
DOJ, Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of
Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10,312, 10,321 (Mar. 6, 1997).
Second, the current practice of placing those applicants with credible fear into Section 240
proceedings does not “effectively negat[e]” DHS’s prosecutorial discretion. 85 Fed. Reg. at 36,266.
DHS certainly has discretion to place an arriving person without documentation directly into Section
240 proceedings instead of into expedited removal.121 But that initial discretion is just that: initial.
And once an applicant establishes fear, DHS has no discretion to exercise, as the applicant is no longer
subject to expedited removal procedures but must instead be referred for full consideration of his
claims. Just as a grand jury’s decision not to indict does not “negate” prosecutorial discretion to
initiate grand jury proceedings and seek indictment, neither does an asylum officer’s finding of
credible fear “negate” DHS’s initial discretion to place the applicant in expedited removal or Section
240 proceedings. Instead, in both cases, prosecutorial discretion may initiate proceedings, but an
independent third party’s decision controls the direction of the case. If it were otherwise, DHS’s
discretion to place someone in expedited removal would exceed statutory bounds.
Third, the agencies’ claim that “[b]y deciding that the [individual] was amenable to expedited
removal, DHS already determined removability” (85 Fed. Reg. at 36,266) also overreaches. Under
§ 1225(b)(1), a DHS inspector has initial discretion to place into expedited removal proceedings an
applicant she determines “is inadmissible under section 1182(a)(6)(C) or 1182(a)(7) of this title.” But
that initial inadmissibility determination is not the ultimate determination for those applicants who
can show credible fear, as DHS may not continue to seek their expedited removal based on that
inadmissibility. Instead, once an applicant for admission has established credible fear, she is entitled
to an immigration judge’s determination of her claims for relief, notwithstanding DHS’s initial
determination. Under 8 USC § 1229(a), an “immigration judge shall conduct proceedings for
deciding the inadmissibility or deportability of” the applicant. Nothing in the expedited removal
statute or its history suggests that Congress intended to cut off applicants who establish fear from
seeking all the relief for which they might be eligible.
Fourth, the agencies assert that their limited procedure is more consistent with Congress’
intent than placing applicants into regular 240 proceedings. It is telling that after 23 years of placing
applicants with credible fear into Section 240 proceedings—beginning immediately after the statute
was enacted—Congress has never suggested that the agencies got that wrong. Indeed, as we have
121
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asylum or CAT relief is quite clear at inspection. It is not at all clear what the agency means by
suggesting that its discretion to make that decision is negated by the post-credible fear referral to
Section 240 proceedings.
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shown above, every piece of legislative history confirms that Congress intended and expected that
asylum seekers who establish credible fear would be placed into “normal” removal proceedings. For
support, the best the agencies can muster is the ipse dixit that because Congress intended expedited
removal to be quick, a new quick procedure is consistent with that intent. But the agencies rely on
statutory review limitations and short timeframes relating to negative credible fear findings and
removal decisions to justify limiting positive fear findings and asylum decisions. This mixes apples
and oranges, as the statute does not similarly limit or time the latter. See 8 U.S.C. § 1225(b)(2)(iii)
(establishing time frames for review of negative fear findings, but no time frames in that provision
for decisions following positive fear findings).
Fifth, the agencies fail to explain or consider how the proposed rule will function in light of
the expanded expedited removal scope promulgated by the administration. Under those regulations,
any non-citizen detained anywhere in the county who cannot demonstrate two years of presence to
the satisfaction of the immigration officer, and whom DHS determines to be inadmissible under
§ 1225(b)(1), may be subject to expedited removal. Assuming such a non-citizen can establish fear
of persecution or torture, they would then be forced into limited asylum-and-withholding-only
proceedings. That would effectively deny them access to any other form of relief for which they might
be eligible, including different forms of cancellation of removal, adjustment of status, and different
types of waivers. For example, a non-citizen may be eligible for adjustment of status (a green card)
if the applicant is married to a U.S. citizen and otherwise eligible. Similarly, a non-citizen may be
eligible for a U- or a T-visa, or for relief under VAWA as a self-petitioner or as an applicant for
cancellation of removal. There are procedures in Section 240 proceedings to allow respondents to
raise those issues: For example, a survivor of gender-based violence who has a pending U or T visa
petition with USCIS can request additional time in Section 240 proceedings to permit the agency to
provide a prima facie determination on the petition or complete adjudication of the petition. But under
the proposed rules, an immigration judge would be strictly limited to considering only the
asylum/CAT/withholding claims. Therefore, the judge would likely refuse to grant continuances or
requests for stays of removal. This would cut off access to potential relief relating to these other
claims. This is both arbitrary and in violation of law.
The consequences of expanded expedited removal are particularly dire for survivors of
gender-based violence. As noted above, those who are technically exempt from expedited removal
because they have been present in the United States for the past two years can still be subjected to it
if they cannot immediately prove their two-year presence upon apprehension. Many asylum seekers
who fled gender-based violence in their home countries continue to endure it in the United States.
Human traffickers and perpetrators of domestic violence notoriously withhold or confiscate
survivors’ identity or other official documents to control them and keep them dependent. Abusers
also prevent survivors from holding bank accounts, utility bills, bus passes, or even library cards, in
their own name. See, e.g., Ganley, Health Resource Manual 37; Snyder, No Visible Bruises; Margaret
E. Adams & Jacquelyn Campbell, Being Undocumented & Intimate Partner Violence (IPV): Multiple
Vulnerabilities Through the Lens of Feminist Intersectionality, 11 Women’s Health & Urb. Life 15,
21-24 (2012); Misty Wilson Borkowski, Battered, Broken, Bruised, or Abandoned: Domestic Strife
Presents Foreign Nationals Access to Immigration Relief, 31 U. Ark. Little Rock L. Rev. 567, 569
(2009); Nat’l Domestic Violence Hotline, Abuse and Immigrants;122 Edna Erez & Nawal Ammar,
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Violence Against Immigrant Women and Systemic Responses: An Exploratory Study (2003);123 Julieta
Barcaglioni, Domestic Violence in the Hispanic Community (Aug. 31, 2010);124 Memorandum from
Paul Virtue, General Counsel, Immigration & Naturalization Service (Oct. 16, 1998), at 7-8; 125 Edna
Erez et al., Intersection of Immigration and Domestic Violence: Voices of Battered Immigrant
Women, 4 Feminist Criminology 32, 46-47 (2009); Immigration & Customs Enforcement,
Information for Victims of Human Trafficking (2016);126 National Sexual Violence Resource Center,
Assisting Trafficking Victims: A Guide for Victim Advocates 2 (2012);127 see also Violence Against
Women Act of 2000 Section-by-Section Summary, 146 Cong. Rec. S10188-03, at S10195 (2000)
(noting that, before VAWA, abusive U.S. citizen and lawful permanent resident spouses used their
ability to petition for a permanent visa for their abused spouses “as a means to blackmail and control
the spouse”). Not only do survivors have limited access to documents that may help establish length
of presence for these reasons; a survivor may risk her safety by trying to retain possession of her own
documents in defiance of her abuser.
Survivors who are swiftly removed while their petitions for relief are pending will face an
inappropriately uphill battle to securing relief in direct contravention of the express intent and will of
a bipartisan Congress. Upon removal, survivors will be largely unable to coordinate with counsel if
represented, or to respond to Requests for Evidence and other critical notices about their cases. Most
critically, they will once again be vulnerable to life-threatening violence that will prevent them from
ever safely returning to the United States even if their petitions are ultimately granted. And deported
survivors of human trafficking with pending T-visa petitions who are not protected through
“continued presence” will have their petitions denied outright for failure to maintain presence in the
United States as required for the visa.
2.

Consideration of Precedent

The proposed rule claims to simply codify existing practice and clarify that immigration
judges must apply the law of jurisdiction where the credible fear interview is held. However, the rule
is contrary to existing practice, and it requires asylum officers and immigration judges to deny relief
to applicants who are statutorily eligible.
First, well-settled USCIS policy has long provided that where there is a conflict or question
of law, “generally the interpretation most favorable to the applicant is used when determining whether
the applicant meets the credible fear standard” regardless of where the credible fear interview is held.
See, e.g. USCIS, 2017 Credible Fear Training 17; 128 RAIO Training Course, Credible Fear (Feb. 28,
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2014), at 16;129 RAIO Training Course, Credible Fear of Persecution and Torture Determinations
(Apr. 14, 2006), at 14.130 See also 8 C.F.R. § 208.30(e)(4) (“the asylum officer shall consider whether
the [individual’s] case presents novel or unique issues that merit consideration in a full hearing before
an immigration judge”). This longstanding policy plainly is in accord with what Congress envisioned:
“Legal uncertainty must, in the credible fear context, adhere to the applicant’s benefit.” 142 Cong.
Rec. H616 (daily ed. Apr. 18, 1996) (statement of Rep. Smith). The NPRM fails to even note this
departure from practice, much less to explain it.
Second, the NPRM fails entirely to account for the fact that asylum merits claims are often
not held where the credible fear hearing is held. Thus, contrary to 8 U.S.C. § 1225(b)(1)(B)(v), the
rule could require asylum officers to order the expedited removal of applicant who has shown she
“could establish eligibility for asylum under section 1158 of this title” in another circuit or district.
Indeed, this proposed rule is flatly contrary to the decision in Grace v. Whitaker, 344 F. Supp. 3d 96,
(D.D.C. 2018), which held that the same provision in a USCIS guidance was contrary to the INA.
“The government’s reading would allow for an [individual’s] deportation, following a negative
credible fear determination, even if the [individual] would have a significant possibility of
establishing asylum under section 1158 during his or her removal proceeding. Thus, the government’s
reading leads to the exact opposite result intended by Congress.” Id. at 140. And the proposed rule
also violates National Cable & Telecommunications Association v. Brand X Internet Services, 545
U.S. 967 (2005), because it exceeds the agencies’ limited ability to displace circuit precedent on a
specific question of law to which an agency is entitled to deference. Grace, 344 F. Supp. at 136-37.
Finally, this provision is especially harmful for survivors of intimate partner violence who
apply for asylum on that basis. To the extent that the asylum laws we operate under today originate
from a 70-year old, male-centered refugee protection framework, more nuanced and careful analysis
is often required in gender-based claims. Immigration judges have commonly misread Matter of AB-, 27 I. & N. Dec. 227 (AG 2018), as a general rule foreclosing claims involving domestic violence.
This misreading is contrary to the well-established requirement, reiterated in the rule itself, that the
merits of asylum must be considered on a case-by-case basis. See Section III.A.1.b.i, supra. Imposing
a blanket prohibition on such claims is also contrary to the plain language of Matter of Acosta, 19 I.
& N. Dec. 211, 233 (BIA 1985). And in 2016, UNHCR confirmed that the Refugee Convention’s
protection may extend to claims from Central American women fleeing gender-based violence such
as the respondent in Matter of A-B-. See UNHCR, UNHCR’s Views on Gender Based Asylum Claims
and Defining “Particular Social Group” to Encompass Gender (Nov. 2016);131 UNHCR, UNHCR
Eligibility Guidelines for Assessing the International Protection Needs of Asylum-Seekers from El
Salvador (Mar. 15, 2016);132 UNHCR, Women on the Run: First-Hand Accounts of Refugees Fleeing
El Salvador, Guatemala, Honduras, and Mexico (2015).133
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3.

Heightened Screening Standard

The NPRM proposes to raise the burden of proof, at the expedited removal screening stage,
for applicants for admission who may be eligible for withholding of removal or relief under the
Convention Against Torture. As the proposed rule concedes, the government has for decades
conducted one screening at expedited removal that considers whether there is a significant possibility
that an applicant could establish eligibility for relief under any of those claims. That process has met
the balance Congress struck between an efficient immigration system and ensuring that “there should
be no danger that [a person] with a genuine asylum claim will be returned to persecution.” H.R. Rep.
No. 104-469, pt. 1, at 158 (1996). As the Conference Report on IIRIRA explained:
The purpose of these provisions is to expedite the removal from the United States of
[individuals] who indisputably have no authorization to be admitted to the United
States, while providing an opportunity for such an [individual] who claims asylum to
have the merits of his or her claim promptly assessed….
H.R. Rep. No. 104-828, at 209 (Conf. Rep.) (emphasis added).
The NPRM would raise the screening standard from showing a significant possibility that the
applicant will be able to establish eligibility for statutory withholding of removal to “a reasonable
possibility that the [person] would be persecuted because of his or her race, religion, nationality,
membership in a particular social group, or political opinion.” 85 Fed. Reg. at 36,268; see 8 C.F.R.
§§ 208.16, 208.30(e)(2), 1208.16. Separately, for applicants expressing a fear of torture, the agencies
propose “to raise the standard of proof from a significant possibility that the [person] is eligible for
withholding or deferral of removal under the CAT regulations to a reasonable possibility that the
[person] would be tortured in the country of removal.” 85 Fed. Reg. at 36,268; see 8 C.F.R.
§§ 208.18(a), 208.30(e)(3), 1208.18(a). These proposed changes to the screening standard lacks an
adequate or rational explanation for departing from decades of practice, is arbitrary and capricious,
and violates the United States’ obligations of non-refoulement.
First, the agencies suggest that the higher burdens of proof will increase efficiency. 134 85 Fed.
Reg. at 36,270-71. They will not. When the agencies first implemented screening for CAT and
withholding of removal, they explained: “This screening [for reasonable fear] will be conducted in
conjunction with the existing credible fear of persecution screening process, so that it will not
complicate or delay the expedited removal process established by Congress for arriving
[individuals].” DOJ, Regulations Concerning the Convention Against Torture, 64 Fed. Reg. 8748,
8479 (Feb. 19, 1999). Though the NPRM dismisses this conclusion as an “assumption,” the agencies
offer no evidence that existing procedure of using one standard to screen for any claim for relief
complicated or delayed the expedited removal process. Government data does not support that
argument. The number of immigrants removed from the United States through the expedited removal
process has increased fairly steadily over the years, reaching a high of 192,416 in fiscal year 2013.
134

The agencies claim that raising the burden of proof in fear screening is simply an “expansion”
of DHS’s already-existing practice. However, as the cases identified in the footnotes make clear, the
only two attempts to apply this new standard have both been halted in full or in part by the courts.
The agencies may not attempt to pass off this new and far-reaching rule as simply more of the same.
It is not.
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DHS Office of Immigration Statistics, Annual Report, Immigration Enforcement Action (March 2019)
at 12 (Table 6).135 Forty-three percent of all removals during 2018 were through the expedited
removal process, a proportion that has remained fairly steady over the past decade. Id. And there is
no showing that requiring asylum officers to evaluate varying claims relating to the same group of
facts with three different screens would be simpler. To the contrary, this rule makes that determination
more complicated, not less.
Moreover, even if the agencies were correct that this rule would increase efficiency, there is
no countervailing consideration of its cost. Reasoned decision-making requires that both sides of the
balance be examined. Agency action is lawful only if it rests “on a consideration of the relevant
factors.” State Farm, 463 U.S. at 43. Here, the inevitable cost is that some survivors of persecution
and torture—who could not bring with them sufficiently high levels of evidence as they fled—will
be returned to persecution and torture.
Second, the agencies claim that raising the screening bar is necessary to “align” the screening
with the burden of proof in the merits proceeding for each kind of relief. But asylum officers screening
for fear under existing law must already take the merits burden of proof into account. Under existing
rules, an asylum officer must determine whether there is a “significant possibility” that an applicant
“could be eligible” for each type of potential relief: asylum, withholding, and/or CAT. That
determination necessarily includes assessing whether the applicant can meet the relevant burden of
proof. Thus, when an asylum officer elicits facts in a fear interview that raise the possibility of CAT
relief, the officer must determine whether there is a significant possibility of eligibility for CAT relief,
which requires evaluating whether the applicant could establish that she would more likely than not
be tortured if returned to her country of origin or other removal country. Imposing a higher screening
burden, then, does not ensure that the proper merits burden is considered at screening. Instead, it
serves only to require more and stronger evidence before the merits stage, and at a moment when
applicants are least likely to be able to amass it.
Third, and relatedly, the agencies utterly ignore the timing and nature of the screening process
itself. Recognizing that expedited removal screening occurs immediately at entry, Congress firmly
rejected imposing a higher level of proof at the screening stage for asylum. The legislation was
designed to provide major safeguards to prevent the persons with a significant chance of obtaining
asylum from being returned to persecution. Recognizing that in expedited removal proceedings, the
asylum officer’s “power to send people summarily back to dangerous places” is “extraordinary,”
Representative Christopher Smith stressed the importance that “the process be fair—and particularly
that it not result in sending genuine refugees back to persecution.” 142 Cong Rec. H11054, H1106667 (daily ed. September 25, 1996) (statement of Rep. Smith). And Senator Hatch expressed concern
“about the harsh consequences that could result to asylum applicants who do have a valid claim but
who may not speak English, may not have the necessary proof of their claim with them.” 142 Cong.
Rec. S4457-91 (daily ed. May 1, 1996) (statement of Sen. Hatch). These concerns apply equally to
applicants seeking relief under CAT or withholding, as the agencies can have no legitimate interest
in sending people back to persecution or torture.
The agencies fail to consider the many practical reasons justifying the existing low threshold
screening standard. The regulations provide that the initial screening interviews are to be conducted
“in a non-adversarial manner,” 8 C.F.R. § 208.30(d), so attorneys are rarely present at this stage.
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https://www.dhs.gov/sites/default/files/publications/enforcement_actions_2017.pdf.
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However, applicants who have just arrived from other countries and are not represented by counsel
are unlikely to understand American legal standards or processes. In addition to significant language
and cultural barriers, refugees who have just fled from persecution in their home countries may be
fearful or reluctant to talk about that persecution with U.S. authorities. See, e.g., Senathirajah v. INS,
157 F.3d 210, 218 (3d Cir. 1998).
The agencies also fail to take into account how trauma affects the fear screening process.
Tahirih clients are survivors of violence in countries and cultures around the world. They have
survived rape, severe and routine beatings, FGM/C, and attempted femicide. They have been
trafficked for profit, subjected to slavery, and coerced into relationships with men who use violence—
sexual, verbal, emotional, and physical abuse—to establish power over them, effectively forcing them
into the submissive role they are expected to fill in their societies as women in a domestic relationship.
They have been subject to acid attacks and attempted murder as a matter of family “honor.”
Finding the courage to escape that violence does not mean escaping the associated trauma.
Like survivors of other traumatic events—war, hurricanes, criminal attacks—immigrant survivors of
gender-based violence are marked by that trauma in ways both visible and invisible. For those who
successfully make their way to the U.S. border to seek asylum based on such persecution, that trauma
is likely to be, if anything, sharpened by a dangerous journey, fear of the asylum process, fear of being
returned to their conditions of persecution, and—especially now—fear of border officials. Especially
in the fear screening that occurs at or near the time of reaching the border, that trauma is likely at its
zenith. And virtually any survivor interview at the border is affected by this trauma.
The effects of trauma in a screening fear interview are real and indisputable. Decades of
research confirm that trauma affects demeanor in ways that could easily affect credibility:
nervousness, passivity, inability to make eye contact, reluctance to speak, speaking too fast, giving
too much detail or not enough. See, e.g., Dept of Health and Human Services, SAMSA, A Treatment
Protocol: Trauma-Informed Care in Behavioral Health Services 61-62 (2014) (common effects of
trauma include “exhaustion, confusion, sadness, anxiety, agitation, numbness, dissociation,
confusion, physical arousal, and blunted affect”); 136 id. at 69 (noting that signs of dissociation include
fixed or “glazed” eyes, sudden flattening of affect, long periods of silence, monotone, responses that
are not congruent with the present context or situation). Trauma may also result in vague or evasive
testimony due to the victim’s desire to avoid or stop a flood of memories of the abuse. It might result
in a withdrawn or detached witness if a victim tries to dissociate from the memory or event. Indeed,
the experience of simply testifying about sexual abuse can be traumatic, because it forces the victim
to “relive the crime mentally and emotionally, leading some to feel as though the sexual assault is
recurring.” Meg Garvin et al., Allowing Adult Sexual Assault Victims to Testify at Trial via Live Video
Technology, Nat’l Crime Victim Law Institute, Violence Against Women Bulletin at 1-2 (Sept. 2011)
(internal quotation marks and alteration omitted). Research supports similar conclusions about the
trauma of human trafficking: “The stress of the trafficking situation is almost guaranteed to create
dissonance between thoughts, feelings, and behavior that can greatly reduce flexible coping and
rational decisions that could be expected of people in free conditions.” T. K. Logan et al.,
Understanding Human Trafficking in the United States, 10 Trauma, Violence, & Abuse 3, 16 (January
2009).
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https://www.ncbi.nlm.nih.gov/books/NBK207201/pdf/Bookshelf_NBK207201.pdf.
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Courts across the country have recognized the effects of trauma on survivor interviews and
testimony. The Fourth Circuit called it “unsettling” that the BIA simply dismissed the “potential
impact” of torture on an applicant’s testimony. Ilunga v. Holder, 777 F.3d 199, 212 (4th Cir. 2015).
Similarly, the Third Circuit has recognized the “numerous factors that might make it difficult for an
[individual] to articulate his/her circumstances with the degree of consistency one might expect from
someone who is neither burdened with the language difficulties, nor haunted by the traumatic
memories, that may hamper communication between a government agent in an asylum interview and
an asylum seeker.” Zubeda v. Ashcroft, 333 F.3d 463, 476 (3d. Cir. 2003) (vacating a BIA decision
based in part on inconsistencies between the asylum testimony and the credible fear interview). And
the Ninth Circuit has noted that
[v]ictims of repeated physical or sexual abuse, for example, remember the gist of their
experiences. However, they often confuse the details of particular incidents, including
the time or dates of particular assaults and which specific actions occurred on which
specific occasion. As events recur, it can become difficult to remember exactly when
specific actions occurred even though memory for what happened is clear.
Singh v. Gonzales, 403 F.3d 1081, 1091 (9th Cir. 2005) (citing Deborah Davis & William C. Follette,
Foibles of Witness Memory for Traumatic/High Profile Events, 66 J. Air L. & Com. 1421, 1514-15
(2001)); see also, e.g., Fiadjoe v. Att’y Gen., 411 F.3d 135, 154 (3d Cir. 2005) (“Women who have
been subject to domestic or sexual abuse may be psychologically traumatized. Trauma … may have
a significant impact on the ability to present testimony.”); id. (holding that INS Guidelines entitled
“Consideration for Asylum Officers in Adjudicating Asylum Claims from Women” are as applicable
to an immigration judge’s credibility determinations as they are to an asylum officer’s credibility
determination).
UNHCR’s recommendations for ensuring that women’s refugee status determinations are
appropriately made are particularly instructive. They include the following:
x

Separate, private interviews away from male family members, during which women are
explicitly notified of their right to pursue asylum as a principal applicant, and not merely as a
derivative of their husbands;

x

Treating language access and legal advice as “essential; informing women that they may
choose to have female interviewers and interpreters; interviewers and interpreters should be
culturally competent and sensitive to other factors such as educational level and religion and
should understand how culture and trauma influence behavior;

x

Interviewers should demonstrate objectivity and compassion, avoiding interruption and “body
language or gestures that may be perceived as intimidating or culturally insensitive or
inappropriate”; and

x

Counseling and auxiliary services should be made available before and after interviews and
referrals should be provided as appropriate.

67

Case 3:20-cv-09253-JD Document 27-6 Filed 12/23/20 Page 954 of 965

UNHCR, Gender Guidelines; see also, e.g., Executive Committee of the High Commissioner’s
Programme, Refugee Women and International Protection No. 64, § (a)(iii) (1990).137 The NPRM
fails to address these highly relevant issues in seeking to impose a higher burden, especially when the
existing standard already takes the merits burdens of proof for each kind of relief into account.
Fourth, the agencies suggest that DOJ’s language imposing the higher burden to a particular
group in a previous rule supports their rationale. 85 Fed. Reg. at 36,270. It does not. Significantly, in
that rule, DOJ applied a higher screening standard only to a discrete and objectively identifiable group
of people “subject to streamlined administrative removal processes for aggravated felons under
section 238(b)of the Act and for [people] subject to reinstatement of a previous removal order under
section 241(a)(5) of the Act.” 64 Fed. Reg. at 8484-85. DOJ specifically distinguished that group as
being “[u]nlike the broad class of arriving [individuals] who are subject to expedited removal.” Id.
The agencies offer no explanation for why they now believe the broad class with multiple claims and
concerns can fairly and efficiently be treated as if they were a narrowly defined class whose members
can raise only one claim. Nor have they explained how screening for multiple claims of relief under
three burdens of proof instead of one makes the process more effective or efficient. And finally, the
agencies have failed to explain by what authority they add to and raise the statutory burden of proof
in Congress’ carefully described credible fear procedures. 8 U.S.C. § 1225(b). 138
Fifth, the NPRM proposes a new and unjustified definition of “significant possibility” as “a
substantial and realistic possibility of succeeding.” Again, the agencies have failed to show any
confusion over the past 23 years requiring clarification as to the statutory term. Moreover, the
agencies’ only source for this definition is a District of Columbia Court of Appeals decision about a
local District of Columbia law relating to spoliation of evidence. That case has no bearing on what
Congress meant in the immigration context when it set what it “intended to be a low screening
standard for admission into the usual full asylum process.” 142 Cong. Rec. S11491-02 (daily ed. Sept.
27, 1996) (statement of Sen. Hatch).
Nor are the agencies without guidance as to what Congress meant. The Supreme Court held
before IIRIRA was enacted that a person has a well-founded fear of persecution, and thus is eligible
for asylum if “the applicant only has a 10% chance of being…persecuted.” Cardoza-Fonseca, 480
U.S. at 440. Against that background, Congress set a far lesser burden: it required an asylum seeker
to show only a “significant possibility” that they “could establish eligibility” for asylum. Therefore,
under the IIRIRA, “to prevail at a credible fear interview, the [individual] need only show a
‘significant possibility’ of a one in ten chance of persecution, i.e., a fraction of ten percent.” Grace,
344 F. Supp. 3d at 127; see Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 1386 (2015)
(“when judicial interpretations have settled the meaning of an existing statutory provision, repetition
of the same language in a new statute is presumed to incorporate that interpretation”) (internal
quotation marks omitted).
137

https://www.unhcr.org/en-us/excom/exconc/3ae68c441f/refugee-women-internationalprotection.html.
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The wildly different standards the government seeks to apply leads it to some convoluted
grammatical gyrations; the government is forced to refer to both credible fear proceedings and
“credible fear” proceedings (one with and one without quotation marks), because it seeks to hijack a
statutorily-defined process with burdens of proof never included or contemplated by Congress when
it defined that process. See 85 Fed. Reg. at 36,269 n.15.
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Moreover, Congress actually considered and rejected a standard in which “only applicants
with a likelihood of success will proceed to the regular asylum process.” H. Rep. 104-469, pt. 1, at
158 (1996) (emphasis added); see H.R. 2202, 104th Cong. § 235(b)(1)(B)(v) (1995). As the
Conference Report explained:
The purpose of these provisions is to expedite the removal from the United States of
[individuals] who indisputably have no authorization to be admitted to the United
States, while providing an opportunity for such an [individual] who claims asylum to
have the merits of his or her claim promptly assessed….
H.R. Rep. No. 104-828, at 209 (Conf. Rep.) (emphasis added).
The proposed rule, which echoes the rejected focus on a substantial possibility of succeeding
instead of on the possibility of establishing eligibility, strays far from its statutory mooring. It would
pervert the credible fear process into one that immediately removes everyone except those who can
immediately prove they are likely to succeed. And where there is no indication of confusion as to the
statutory meaning, and where the new definition is likely to cause confusion, the proposed rule is
arbitrary.
4.

Other Proposed Changes

The remaining hodgepodge of proposed amendments to the CFI process should likewise be
withdrawn.
a.

Asylum Bars

The NPRM proposes that, contrary to decades of practice, asylum officials should now
adjudicate the merits of mandatory bars to asylum, in the middle of a credible fear screening. 85 Fed.
Reg. at 36,272. This is contrary to law and to existing practice. Under 8 U.S.C. § 1225(b), Congress
required asylum officers to determine whether there is a significant possibility that an applicant could,
in some future proceeding, establish eligibility for asylum.
The proposed rule is also unworkable. The mandatory bars are often extremely fact-sensitive
and heavily litigated, and how they apply often apply differs from circuit to circuit. For example, 8
U.S.C. § 1158(b)(2) bars asylum if “there are serious reasons for believing that the [person] has
committed a serious nonpolitical crime outside the United States prior to the arrival of the [person] in
the United States.” But determining whether a serious crime was political or not is a very fact-specific
inquiry. The nature of the offense, its intended target, the circumstances surrounding the conviction,
and the conditions of where it took place are all significant factors to weigh. The context also matters.
Without the opportunity to develop facts and argument, an asylum officer could, facially at least,
apply a mandatory bar to a survivor of human trafficking who was forced by her traffickers to engage
in crimes such as commercial sex/prostitution, drug smuggling, etc. That finding would not only
unduly bar her from asylum under the “serious non-political crime” bar, it would result in her
expedited removal right back to her trafficker. The brief and non-adversarial credible fear interview
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is a wholly inappropriate forum for these decisions, which require evidence and responses from both
sides.139
b.

Merits Adjudication

The proposed rule requiring asylum officers to determine and apply asylum bars also requires
a merits adjudication of eligibility in the credible fear hearing. The rule would thus require asylum
officers to exceed their statutory authority. It would also violate due process by requiring fact-finding
in a procedure that affords applicants neither notice nor an opportunity to respond with evidence.
Front-loading highly fact-specific and nuanced legal considerations when asylum seekers cannot
possibly put their best case forward and generally lack guidance from counsel is patently
inappropriate.
As UNHCR aptly notes in its guidelines for considering claims involving gender-based
persecution, survivors of sexual trauma in particular may need “second and subsequent
interviews…in order to establish trust and to obtain all necessary information…interviewers should
be responsive to the trauma and emotion of claimants and should stop an interview where the claimant
is becoming emotionally distressed.” UNHCR, Gender Guidelines at 9. Furthermore, applicants
should not have to describe the “precise details of the act of rape or sexual assault itself,” not least
because “in some circumstances,” a “woman may not be aware of the reasons for her abuse.” Id. at
10.
Trauma is likely to be freshest for survivors arriving at the border, so that they are at their
most vulnerable, and least equipped to effectively communicate with immigration officials due to
profound traumatization, hunger, exhaustion, lack of understanding of our legal process, and language
and cultural barriers. They may have been separated from family and still be suffering acute physical
effects of violence in addition to emotional trauma. It is fundamentally incompatible with the purpose
of asylum itself to expect survivors to collect their thoughts, let alone corroborative evidence to
support highly fact-specific inquiries. Mandated consideration of the merits during initial screenings
for asylum is certain to shut survivors out of the process before they ever have their day in court.
Furthermore, the narrowly proscribed “rare circumstances” exception within the rule’s
prohibition on claims asserting “gender” as the nexus is effectively meaningless 85 Fed. Reg. at
36,282. Its parameters will go untested because virtually no survivor will be able to articulate and
corroborate the facts required to meet such exceptions on the spot. The agencies are not fooling
anyone by including them in the rule; their sole purpose is to “check the box” to satisfy the nonnegotiable legal requirement of a case-by-case analysis in asylum claims. Moreover, survivors would
be required to make their claims to an officer least qualified to assess them, and with virtually no
accountability measures to ensure proper decision-making.140 As screenings are increasingly
conducted by minimally trained border agents with an enforcement rather than trauma-informed or
139

Nor does the possibility of an immigration judge review of the decision cure the problem. The
judge’s review is based on the asylum officer’s written summary, and in any event cannot redress the
applicant’s inability to respond with written or other evidence unobtainable during the brief credible
fear proceedings.
140

https://www.americanimmigrationcouncil.org/sites/default/files/research/.
still_no_action_taken_complaints_against_border_patrol_agents_continue_to_go_unanswered.pdf.
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legal background,141 more and more asylum seekers with meritorious claims are being unduly turned
away.142
The NPRM suggests that waiting for an actual adjudicatory procedure is “pointless and
inefficient” when the agencies would prefer to make that decision at an earlier point. 85 Fed. Reg. at
36,272. But the credible fear process Congress enacted was not designed to adjudicate the merits of
asylum claims. Contrary to the agencies’ claim, it is not pointless to adjudicate the merits of an asylum
claim in the very forum designed to do that.
There is no review in immigration court of denials of initial fear screenings unless an applicant
proactively requests such review. Due to the crippling impact of trauma as described above, pervasive
social stigmas and accompanying fear of reporting gender-based violence, especially to government
officials, it is highly unlikely that survivors will take it upon themselves to (1) disclose key, required
elements of their claims; (2) have sufficient objective evidence corroborating such claims; and (3)
affirmatively request an appeal or understand the consequences of declining to do so. 143
D.

Procedural Proposals
1.

“Frivolous” Applications

The NPRM’s proposal to change the test for frivolous applications rests on the notion that
entirely baseless applications are so numerous that they have overwhelmed the system. 85 Fed. Reg.
at 36,273. The NPRM, however, presents no evidence for that assertion. Instead, it uses ellipses to
badly mischaracterize a decision by a Ninth Circuit judge (who was forced to resign after committing
serious gender-based misconduct) that likewise provides no evidence of widespread fraud. See id.
(quoting Angov v. Lynch, 788 F.3d 893, 901-02 (9th Cir. 2015) (Kozinski, J.)). In fact, the reason that
the NPRM fails to cite any actual evidence of pervasive frivolousness, or of pervasive fraud, is that
no such evidence exists.144 See, e.g., 85 Fed. Reg. at 38,590.
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https://www.borderpatroledu.org/become-cbp-officer/.
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https://www.americanimmigrationcouncil.org/sites/default/files/research/
policies_affecting_asylum_seekers_at_the_border.pdf.
143

https://www.uscirf.gov/reports-briefs/special-reports/report-asylum-seekers-in-expeditedremoval.
144

Any attempt by the agencies to use denial rates in asylum cases as evidence of purported
frivolousness would be arbitrary. The available evidence makes clear that the outcome of an asylum
seeker’s claim is primarily based on two factors not related to the merits of the claim—whether the
asylum seeker is represented by counsel, and the identity of the immigration judge. See, e.g., TRAC,
Asylum Decisions, https://trac.syr.edu/phptools/immigration/asylum; TRAC, Asylum Decisions Vary
Widely Across Judges and Courts—Latest Results, https://trac.syr.edu/immigration/reports/590/;
TRAC, Asylum Representation Rates Have Fallen Amid Rising Denial Rates,
https://trac.syr.edu/immigration/reports/491; TRAC, Judge-by-Judge Asylum Decisions in
Immigration
Courts
FY
2013-2018,
https://trac.syr.edu/
immigration/reports/judge2018/denialrates.html; Ingrid V. Eagly & Steven Shafer, A National Study
of Access to Counsel in Immigration Court, 164 U. Penn. L. Rev. 1, 48-58 (2015). Moreover, the fact
that denial rates are rising reflects only that the Attorney General and the BIA have previously
attempted to use case law to establish some of the illegal and arbitrary measures proposed in the
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Without evidence of pervasive fraud, there is no evidence that fraudulent applications have
overwhelmed the system. In fact, the available evidence demonstrates that the backlog in immigration
court is not due to any action by asylum seekers. After all, the number of immigration judges has
increased at a higher rate than the number of new proceedings in immigration court. See TRAC,
Immigration Court Backlog Surpasses One Million Cases.145
Any increased burden on the immigration courts instead stems directly from recent executivebranch policies. One recent decision of the Attorney General—Matter of Castro-Tum, 27 I. & N. Dec.
271 (A.G. 2018)—“removed 330,211 previously completed cases and put them back on the ‘pending’
rolls.” TRAC, Immigration Court Backlog Surpasses One Million Cases. Standing alone, that
flagrantly illegal decision (see Morales v. Barr, ___ F.3d ___, 2020 U.S. App. LEXIS 19911 (7th Cir.
June 26, 2020); Romero v. Barr, 937 F.3d 282 (4th Cir. 2019)) accounts for more than one-quarter of
all currently pending cases (see TRAC, Immigration Court Backlog Tool).146 The Remain in Mexico
program, meanwhile, serves to overwhelm immigration courts at the southern border rather than
allowing claims to be heard by courts throughout the United States. See, e.g., Brief of Amicus Curiae
Local 1924 in Support of Plaintiffs-Appellees, Innovation Law Lab v. McAleenan, 9th Cir. No. 1915716, Dkt. 39, at 25-26. And the “[s]hifting scheduling priorities” and shifting “legal standards” that
immigration judges must apply likewise contribute to the backlog. TRAC, Immigration Court
Backlog Surpasses One Million Cases. Assuming arguendo that the system is overwhelmed, then,
that state of affairs is the fault of the agencies themselves, not of the imaginary influx of “frivolous”
asylum applications. And as shown at various places in this comment, adoption of the NPRM would
further increase the backlog by unsettling settled law and injecting novel inquiries into asylum cases.
The basis for this change is accordingly arbitrary.
Further, the NPRM fails to grapple with the key question whether it is appropriate to broaden
the situations in which immigration judges impose the harsh penalties associated with findings of
frivolousness. See 8 U.S.C. § 1158(d)(6). That question takes on great urgency given the NPRM’s
harsh, broad expansion of what constitutes a frivolous application. Yet the agencies ignore it entirely.
More specifically, although the NPRM proposes to define “knowledge” to include “willful
blindness,” it provides no justification whatsoever for this proposal. 85 Fed. Reg. at 36,273. The
proposal is accordingly arbitrary.
In fact, there is no plausible reason to include “willful blindness” in the definition of
knowledge in the context of asylum applications. As shown above, asylum law necessarily proceeds
on a case-by-case basis, with—for instance—a PSG that does not entitle one asylum seeker to relief
nevertheless potentially applying someone else to relief on a different set of facts. Further, many
asylum seekers, especially those in civil detention, are forced to proceed pro se. And pro se asylum
speakers, many of whom face language barriers and lack legal training, are exceedingly unlikely to
have the slightest idea whether their claim is frivolous, however that term is defined. The use of a
“willful blindness” standard here will therefore do nothing more than waste government resources
and chill potentially meritorious claims.
NPRM. See, e.g., Matter of A-B-, 27 I. & N. Dec. 227; Matter of O-F-A-S-, 27 I. & N. Dec. 709 (BIA
2019).
145

https://trac.syr.edu/immigration/reports/536/.
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https://trac.syr.edu/phptools/immigration/court_backlog/.
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The NPRM’s proposed definition of “frivolous” is also arbitrary. As an initial matter, the
NPRM does not provide a plausible argument that the current definition is unworkable. The NPRM
cites only two cases to argue that the current definition is too limited in “discouraging false claims.”
85 Fed. Reg. at 36,274. But the citation to one of those cases notes only the facially despicable nature
of a claim based on denial of the Holocaust (see id. (citing Scheerer v. U.S. Att’y Gen., 445 F.3d 1311
(11th Cir. 2006)))—and awful as it is, that basis has no bearing on the question whether the claim was
“false” or falsified. That leaves only L-T-M- v. Whitaker, 760 F. App’x 498 (9th Cir. 2011), an
unpublished case in which a court of appeals held that the knowing submission of a false medical
record did not render an application frivolous under the current definition. The NPRM, in other words,
scoured decades of experience with the current definition and turned up precisely one colorable
example in which a false claim was found not to be frivolous. And as the NPRM concedes, the courts
of appeals much more routinely uphold findings of frivolousness in the exceptionally rare case where
an asylum seeker submits a false document. See 85 Fed. Reg. at 36,274. The proposed redefinition of
“frivolous” is therefore a solution in search of a problem.
Even assuming, contrary to the evidence, that there is an epidemic of “false” claims not being
tagged frivolous, the NPRM’s proposed definition of frivolous would remain arbitrary. A redefinition
aimed at any such problem would simply add proposed 8 C.F.R. § 208.20(c)(2), which states that an
application is frivolous if it “[i]s premised on false or fabricated evidence” and would not be granted
absent that evidence. 85 Fed. Reg. at 36,295. Trauma has well-known and well-established adverse
effects on memory and the ability to recount experiences. See, e.g., Catrina Brown, Women’s
Narratives of Trauma: (Re)storying Uncertainty, Minimization and Self-blame, 3 Narrative Works 1,
11-12, 17 (2013); Christine Sanderson, Counselling Skills for Working with Trauma: Healing From
Child Sexual Abuse, Sexual Violence and Domestic Abuse 31 (2013); Angela E. Waldrop & Patricia
A. Resick, Coping Among Adult Female Victims of Domestic Violence, 19 J. Family Violence (2004);
International Association of Chiefs of Police, Sexual Assault Incident Reports: Investigative
Strategies 5;147 Office on Violence Against Women, Dep’t of Justice, The Importance of
Understanding Trauma-Informed Care and Self-Care for Victim Service Providers (July 30, 2014).148
A rational rule would therefore also specify that an adverse credibility determination, without more,
is not grounds for a frivolousness finding. That is, however, not what the NPRM does. Rather, the
NPRM also proposes to tag as “frivolous” any application that is “filed without regard to the merits
of the claim” or “clearly foreclosed by applicable law.” 85 Fed. Reg. at 36,295. Those provisions are
arbitrary, because they have nothing to do with the supposed problem of “false” claims.
The inclusion of the phrase “filed without regard to the merits of the claim” is also arbitrary
for the independent reason that it has no settled meaning and is not explained by the NPRM.
Furthermore, he redefinition of “frivolous” to include cases that the government believes are
“clearly foreclosed” would remain arbitrary even if it were rationally related to some problem
identified by the NPRM. Like many other features of the NPRM, this proposal is flatly inconsistent
with the fact that asylum decisions are, by law, reached on a case-by-case basis. The redefinition also
fails to acknowledge, much less grapple with, the fact that many applications are filed by pro se
individuals with no knowledge of what is “foreclosed” by applicable law and what is not. It would be
147

https://www.theiacp.org/sites/default/files/all/s/SexualAssaultGuidelines.pdf.
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manifestly unfair to inflict the “severe” consequences of a finding of frivolousness (Scheerer, 445
F.3d at 1317) on pro se asylum seekers simply because they have run afoul of a precedential opinion.
And it is no response to say that only asylum seekers who know the law will be deemed to have filed
frivolous applications, given that the NPRM proposes to expand the definition of “knowingly” beyond
actual knowledge.
In addition, the NPRM effectively proposes to force all survivors of gender-based violence,
including those appearing pro se, to have their claims deemed frivolous. The rule’s prohibition on
“gender” as a nexus between persecution and a protected ground does contain an exception in
undefined “rare circumstances.” However, the broad definition of “frivolous,” and its harsh
consequences will deter and prevent anyone from successfully arguing that their case meets the
exception. Also, a survivor whose case is deemed frivolous under the rule will be permanently
ineligible for any relief (other than withholding of removal), including VAWA cancellation of
removal, or a VAWA, U-visa, or T-visa petition. As explained above, survivors like Aicha applying
for asylum who are also experiencing intimate partner violence or trafficking in the United States are
often blocked by their captors from accessing counsel and other service providers. Traumatized and
isolated, they are in no position to learn about their legal rights or access or pay lawyers to help them
frame their claims in order to preserve their right to seek other relief.
In Koumba*’s case, counsel was crucial for her in securing relief. Koumba* had minimal
resources when she arrived in the United States, and weak competence in English. She was tricked
by a fellow church goer into paying him $500 for an asylum application even though she later learned
that it was available online for free. She filed the application on her own. Without assistance, the
application was returned to her three times due to errors and inadequacies. The first time, she failed
to include the required number of photocopies, and the second time she hadn’t checked the correct
boxes. Eventually she attended her asylum interview and her application was referred to the
immigration court. Dreading having to recount her story and relive her trauma in front of a judge, she
fell into a deep depression. Her husband, however, saw Tahirih staff at his church giving a
presentation one day, so he called Koumba* and told her to come quickly for a consultation. Tahirih
took on Koumba* as a client and persuaded the asylum office to give her a second interview since
she was initially denied asylum for a minor technical reason. The asylum office then asked that DHS
terminate proceedings. Tahirih quickly prepared Koumba*’s new application and represented
Koumba* for her second interview. Empowered and confident, Koumba* was finally granted asylum.
Aida*, whose case involved severe torture as detailed above, enlisted Tahirih’s help including
the securing of an expert on the dynamics and psychological impact of domestic violence. Tahirih
helped Aida* establish how the trauma she endured caused her delay in filing. Tahirih also helped
Aida* explain that she did file for asylum soon after she discovered that her brother had been
murdered, likely by Juan in order to punish Aida* for escaping. Finally, in Camille’s* case also
described above, her counsel was able among other things to track down her medical records to
effectively document her brutal abuse.
The proposal to allow USCIS asylum officers to refer “frivolous” applications to immigration
court suffers from the same infirmities. The NPRM states that the proposal is intended to “root out
frivolous applications more efficiently, deter frivolous filings, and ultimately reduce the number of
frivolous applications in the asylum system.” 85 Fed. Reg. at 36,275. The NPRM, however, provides
no evidence that any affirmative asylum applications are frivolous—much less that there is a systemic
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problem of frivolous applications that requires a response. And the NPRM provides no such evidence
of a systemic problem because none exists.
Further, it is inappropriate to give asylum officers any role in frivolousness determinations.
Although the NPRM does not even acknowledge as much, affirmative asylum interviews are not
adversarial proceedings, and DHS is not represented at the interviews. Requiring asylum officers to
confront asylum seekers about supposed frivolousness therefore requires the officers to act as both
decisionmaker while also acting as a shadow prosecutor. That conflation of roles—and the injection
of prosecutorial functions where they do not belong—is pernicious at the best of times, and when
carried out in the context of interviews with trauma survivors who have little knowledge of U.S. law,
the result will inevitably be that asylum seekers are unable to tell their stories. See, e.g., Mark S.
Silver, Handbook of Mitigation in Criminal and Immigration Forensics: Humanizing the Client
Toward a Better Legal Outcome 6-7 (6th ed. 2017); Heather J. Clawson et al., U.S. Dep’t of Health
& Human Servs. Office of the Assistant Sec’y for Planning & Evaluation, Treating the Hidden
Wounds: Trauma Treatment & Mental Health Recovery for Victims of Human Trafficking 3 (2008).149
The proposal is, in other words, a self-fulfilling prophecy: By forcing asylum officers to adjudicate
frivolousness, the NPRM will create more applications that appear frivolous—but those additional
referrals will actually result from the adversarial questioning required by the NPRM rather than from
a lack of merit in the underlying claim.
To make matters worse, the NPRM proposes to remove procedural safeguards against findings
of frivolousness. It does so, once again, on the “belie[f]” that significant numbers of asylum seekers
submit “knowingly frivolous applications.” 85 Fed. Reg. at 36,276. But once again, the NPRM
includes no evidence to back that belief, because none exists; the agencies’ “belief” is nothing more
than a pernicious stereotype that has no place in the law at all, much less in asylum law.
Further, as stated above, the NPRM is flatly wrong to assert that asylum seekers will know
whether their application is frivolous under the proposed definition—and it would also remove the
requirement of actual knowledge. Nor will the statutory notice required by 8 U.S.C. § 1158(d)(4)(A),
which goes only to the consequences of filing a frivolous application, suffice to put asylum seekers
on notice that their application is frivolous. The NPRM would, for example, allow a pro se asylum
seeker who submits a claim premised on gang-based violence in good faith to suffer the consequences
of filing a “frivolous” application without warning and without any advance knowledge of why the
application would be deemed frivolous. That result will do nothing except deter meritorious claims
and result in mass refoulement.
The so-called “safety valve” in the NPRM (85 Fed. Reg. at 36,277) is nothing more than the
caricature of an actual safety valve. Essentially, the safety valve would force anyone who submits an
application deemed “frivolous” to forgo all relief and take voluntary departure. Given the utter
absence of evidence that the asylum system is overrun with fraudulent or false applications, this
means that the “safety valve” forces asylum seekers back into the very violence and persecution they
fled in the first place. That is no safety valve at all.
Finally, taken together, these changes violate asylum seekers’ rights to due process. Here, the
private interest at stake is extraordinarily significant, given the consequences of a frivolousness
149
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finding and the likely consequences of refoulement; the government’s stated interest is so negligible
as to be irrational; and the obvious additional safeguards are ones that the NPRM proposes to abolish.
2.

Pretermission

The proposal to allow immigration judges to “pretermit” an asylum application without a
hearing would, if enacted, make a mockery of due process and the government’s duty of nonrefoulement. The NPRM would require—not just allow, but require—judges to deny applications
without a hearing if the application itself does not “establish[ ] a prima facie claim for relief.” 85 Fed.
Reg. at 36,302. The NPRM provides no rationale for this proposal. It states only that “neither the INA
nor current regulations require more” and then claims that “pretermission … is consistent with current
practice.” Id. at 36,277. But even if there were no bar to pretermission (and, as described below, there
is), that would not make pretermission a good idea. Rather, it would do no more than open the door
to the inquiry whether a requirement of pretermission, an allowance of pretermission, or a ban on
pretermission makes the most sense. The agencies do not even pretend to have undertaken that
inquiry, with the result that the proposal is arbitrary on its face.
Far from being a good idea, pretermission in the context of asylum claims would have
extraordinarily malignant effects. “With only a small degree of hyperbole, the immigration laws have
been termed ‘second only to the Internal Revenue Code in complexity.’” Castro-O’Ryan v. U.S. Dep’t
of Immigration & Naturalization, 847 F.2d 1307, 1312 (9th Cir. 1987) (quoting Elizabeth Hull,
Without Justice for All 107 (1985)). The law has not become less complex since 1987. And many
asylum seekers proceed pro se and have limited English proficiency, much less familiarity with the
intricacies of U.S. asylum law. Their ability to present a prima facie case for asylum in writing thus
bears no relationship to the merit of their underlying claim.
Further, it should go without saying that refugees are often unable to take all of the
documentation relevant to claims for relief with them when they flee their homes. In fact, “cases in
which an applicant can provide” documentary “evidence of all of his statements will be the exception
rather than the rule.” UNHCR, Handbook § 196. As the BIA said in Matter of Fefe—in a statement
that did not turn on then-applicable regulatory requirements—“the full examination of an applicant
[is] an essential aspect of the asylum adjudication process for reasons related to fairness to the parties
and to the integrity of the asylum process itself.” Matter of Fefe, 20 I. & N. Dec. 116, 118 (BIA 1989).
The agencies’ failure to consider this aspect of the problem—the effect of pretermission on pro se
applicants—also renders the proposal arbitrary.
Survivors of gender-based violence, like all asylum seekers, will suffer swift pretermission
for failing to establish a prima facie claim. Again, along with the new “frivolous” standard,
pretermission will prevent even those who might ultimately meet the “rare circumstances” exception
in gender-based cases from framing and presenting evidence of such circumstances in court. Those
who simultaneously have pending VAWA or U-visa petitions will likely be removed in the meantime,
before decisions on their petitions that could have permitted them to remain in the U.S. have been
rendered. As a result, survivors and their children who return with them will face new unlawful
presence bars requiring waivers to be filed from abroad. They will have limited if any access to
counsel and face additional, undue barriers in responding to Requests for Evidence and other critical
correspondence about their cases. And most critically, they will be vulnerable to life-threatening
violence and other harm that will prevent them from ever safely returning to the United States even
if their petitions are ultimately granted. And T-visa petitioners who are deported (i.e., those who do
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not have “continued presence”) will eventually have their petitions denied outright for failure to
maintain presence in the United States. These results grossly undermine the express intent of Congress
in enacting these remedies for survivors.
Moreover, the NPRM is incorrect that there is no bar to pretermission under current law. The
agencies have not considered whether pretermission would violate the statutory and international-law
rule against non-refoulement, and it would. As noted above (see Section III.A.1.d, supra), a significant
percentage of asylum seekers are unrepresented. The agencies have not shown—and cannot show—
that pro se asylum seekers with meritorious cases are able to show a prima facie case for relief on
their written applications. All evidence is, in fact, to the contrary. In particular, between October 2000
and March 2020, 48% of represented asylum seekers received relief in immigration court, while only
17% of unrepresented asylum seekers did so. TRAC, Asylum Decisions. And the vast majority of
asylum seekers who fail to find representation do so for reasons unrelated to the merits of the case. In
particular, detained asylum seekers—especially those detained by ICE in areas with exceedingly few
lawyers—have difficulty finding representation because they are detained. See, e.g., id.; Eagly &
Shafer, supra. There can thus be no doubt that requiring applications to be pretermitted without a
hearing will result in the illegal return of asylum seekers to persecution.
The proposed provision giving an asylum seeker an opportunity respond to the pretermission
motion or show-cause order (see 85 Fed. Reg. at 36,277) will not change that result. There can be no
rational expectation that a person without legal representation, who is almost certainly not versed in
U.S. asylum law and very likely does not understand legal English, can correctly remedy deficiencies
identified by an immigration judge. The way for an asylum seeker to do so is to be interviewed—i.e.,
to have an opportunity to present her full story with an interlocutor able to elicit and understand those
details and how they mesh with U.S. law. Immigration court by no means provides a perfect
opportunity for such interactions—but it is immeasurably better than written papers. The agencies
have nevertheless refused to consider these on-the-ground effects before making their proposal.
As with the changes regarding “frivolous” applications, the NPRM’s proposals concerning
pretermission also violate due process. Here, the private interest in literally life and death, because
the proposed rules bear no relationship to the merit of underlying asylum claims; the government’s
interest is so negligible as not to be articulated in the NPRM; and the procedural safeguards are again
ones that already exist.
3.

Confidentiality

The NPRM would expressly allow disclosure of information in an asylum application “as part
of a federal or state investigation, proceeding, or prosecution; as a defense to any legal action relating
to the [person’s] immigration or custody status; an adjudication of the application itself or an
adjudication of any other application or proceeding arising under the immigration laws; pursuant to
any state or federal mandatory reporting requirement; and to deter, prevent, or ameliorate the effects
of child abuse.” 85 Fed. Reg. at 36,301.
The release of information from asylum applications will put asylum seekers at grave risk of
harm. In disclosing critical details of persecution, an asylum seeker will necessarily implicate her
persecutor. A persecutor may seek retribution by further harming the applicant upon deportation if
her claim is denied. Or, he may punish her by harming family members at home while she awaits
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adjudication of her application or if she prevails in her claim. As noted by UNHCR, with regard to
asylum claims based on persecution in the form of human trafficking:
…trafficked women and minors may face serious repercussions after their escape
and/or upon return, such as reprisals or retaliation from trafficking rings or individuals,
real possibilities of being re-trafficked, severe community or family ostracism, or
severe discrimination.
See UNHCR, Gender Guidelines, at 5. This is precisely the reason why existing rules prohibit release
of inherently sensitive information in asylum applications other than in exceptional circumstances.
While this confidentiality provision appears purely procedural, it may in fact compromise
asylum seekers’ claims on the merits. A survivor fearing punishment from her persecutor for revealing
details of her ordeal may be deterred from doing so at all. Yet withholding such information will
certainly weaken her case substantively. It will also unjustly make her appear less credible.
Perversely, this provision requires asylum seekers to choose how, not whether, they risk punishment:
they can do so by presenting a weak claim, or by presenting a strong claim. Those who choose to risk
retaliation by revealing the full details of their claims but who fail nonetheless, are undoubtedly at
greatest risk of harm upon refoulement. UNHCR is likewise clear that this catch-22 has no place in
the asylum process. Rather, an adjudicator should
…take the time to introduce him/herself and the interpreter to the claimant, explain
clearly the roles of each person, and the exact purpose of the interview. The claimant
should be assured that his/her claim will be treated in the strictest confidence.
UNHCR, Gender Guidelines, at 9. The adjudicator should further
gain the confidence of the applicant in order to assist the latter in putting forward his
case and in fully explaining his opinions and feelings. In creating such a climate of
confidence it is, of course, of the utmost importance that the applicant's statements will
be treated as confidential and that he be so informed.
Id. And those fleeing gender-based persecution in particular, who may have internalized shame and
stigmas,
may be reluctant to identify the true extent of the persecution…They may continue to
fear persons in authority, or…rejection and/or reprisals from their family and/or
community…An open and reassuring environment is often crucial to establishing trust
between the interviewer and the claimant, and should help the full disclosure of
sometimes sensitive and personal information. The interview room should be arranged
in such a way as to encourage discussion, promote confidentiality and to lessen any
possibility of perceived power imbalances.
Id. at 8-9.
Asylum seekers may also simultaneously experience gender-based violence in the United
States, as explained above. The abuse could be either related or unrelated to the persecution they are
fleeing abroad. Abusers notoriously lodge false accusations against survivors to punish them for
reporting abuse, or to manipulate and wreak havoc on their lives to reinforce control. For example, in
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Uwa’s* case described above, once she applied for asylum, her abusive husband contacted the U.S.
Embassy in Nigeria to falsely accuse her of kidnapping their children in order to damage her case.
Tahirih was ultimately able to help obtain documents from Nigeria proving that Uwa* did in fact have
legal custody of their children, and she eventually prevailed in her claim. This provision unfairly puts
survivors at the mercy of abusers who trigger disclosure of information in their asylum applications.
Under the NPRM, disclosure could be triggered if an abuser reports fabricated allegations of crime,
child abuse, or immigration violations to law enforcement or DHS.
IV.

Conclusion
The NPRM must be withdrawn in its entirety.

Sincerely,

Richard Caldarone
Litigation Counsel

Irena Sullivan
Senior Immigration Policy Counsel
/s/Julie Carpenter
Julie Carpenter
Senior Litigation Counsel
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