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SEEKING ASYLUM FROM GENDER PERSECUTION:  PROGRESS AMID UNCERTAINTY

by Stephen M. Knight*
The ongoing efforts to secure the recognition of gender-related persecution as a basis for asylum have entered a new phase.  A number of important victories in support of the human rights of women refugees were won at the end of 2000 and early 2001, including the publication of the draft regulations on particular social group, the vacation of Matter of R–A–
 by Attorney General Janet Reno, and a Ninth Circuit panel’s decision in Aguirre-Cervantes v. INS,
 in favor of a young woman fleeing domestic abuse.

Asylum officers and Immigration Judges (IJs) are building on that progress and earlier groundwork, such as the Matter of Kasinga
 decision, and granting asylum to women fleeing harms such as domestic violence, “honor” killing, trafficking for prostitution, female genital mutilation (FGM), and forced marriage.  While many of these recent victories remain incomplete, and one—Aguirre-Cervantes—has been erased, U.S. asylum law nevertheless is making progress toward the recognition that violations of the human rights of women are a deserving basis for asylum protection.  

RECENT PROGRESS

Attorney General Reno’s vacation of the ruling of the Board of Immigration Appeals (BIA) in Matter of R–A– in January 2001 and, to a lesser extent, the publication of the draft regulations on particular social group in December 2000, were important legal and political victories.
  In their wake, the law for women asylum seekers making claims based on the particular social group ground returned to the status quo ante, and cases are being granted based on Matter of Kasinga and Matter of Acosta,
 and other relevant case law.  
Since the Attorney General overturned the BIA’s decision in Matter of R–A–, a small but significant number of women fleeing harms such as domestic violence, honor killing, trafficking, and forced marriage have been granted asylum across the U.S.

At the lowest administrative level, the INS Asylum Office, there have been 22 grants of asylum, and seven denials.  The grants came in cases involving honor killing (five cases, one from Jordan, three from Pakistan, and one from Turkey), domestic violence (six cases, two from Trinidad and one each from Ecuador, India, Nepal, and Peru), domestic violence and forced marriage (one case, from Jordan), domestic violence and FGM (three cases, one each from Guinea, Uganda, and Zimbabwe), domestic violence and incest (one case, from Bosnia), FGM (two cases, one each from Kenya and Sierra Leone), incest (one case from Brazil), reproductive freedom (one case from China), rape (one case from Liberia), and trafficking (one case from Peru).  Because asylum officers do not provide their rationale in the grant letter for cases that are approved, and only mention it in cases they deny, that is, refer to an IJ, it is not possible to make any generalizations about the nature of these decisions.

The INS headquarters “quality assurance” team continues to review all cases based on domestic violence in which “gender is a [particular social group],”
 whether the recommendation is to grant or refer.  Cases that can be granted on other grounds, such as religion and/or political opinion, are not screened.
The seven denials include cases based on domestic violence (two cases, one each from Mexico and Togo), domestic violence and FGM (one case from the Ivory Coast), forced marriage (one case from Mali), FGM (one case from Sierra Leone), honor killing (one case from Pakistan), and sexual orientation (one case from Uganda).  All of the denials remain pending before an IJ, except for the case from the Ivory Coast, which has since been granted by an IJ.  There are more than 70 gender-based claims to asylum now pending before Asylum Offices around the country.

For their part, since the vacation of Matter of R–A–, IJs have granted asylum in 33 cases involving gender persecution, and denied seven.  The grants include cases based on:

· Domestic violence (14 cases, one each from the Democratic Republic of the Congo, the Dominican Republic, El Salvador, Guinea, Honduras, Jamaica, Kenya, Nicaragua, Spain, and Uganda, and four from Mexico).

· Domestic violence and FGM (one case from the Ivory Coast).

· Domestic violence and repressive social norms (one case from Afghanistan).

· FGM (five cases, two from Nigeria, and one each from Gambia, the Ivory Coast, and Sudan).

· FGM and forced marriage (two cases, one each from Ghana and the Ivory Coast).

· FGM and honor killing (one case from Nigeria).

· Forced marriage (two cases, one involving China and the other involving Poland and Iraq). 

· Incest (one case from Guatemala).

· Rape (four cases, one each from Guatemala, Honduras, Philippines, and Sierra Leone).

· Repressive social norms (one case from Pakistan).

· Prostitution and sexual slavery (one case involving a stateless individual from Thailand).  

Of these 33 cases, the INS has as yet appealed just two.  Both of those cases, it seems worth noting, involved Mexican applicants with claims to asylum based on domestic violence.

IJs have denied seven cases involving gender persecution, including cases based on domestic violence (three cases, one from Honduras and two from Guatemala), rape (two cases from Guatemala), and FGM (two cases, from the Ivory Coast and Kenya).  There are at least 60 cases involving gender-based claims to asylum pending before IJs.

In every case decided by IJs, attorneys made a claim for their clients under the social group ground of asylum.  Five of the cases included a claim under the religion ground, and 14 also included political opinion.  Two cases raised race as a basis for asylum.  For eight cases, information on the grounds raised is not available.

LEGAL ANALYSIS

Adjudicators hearing asylum cases involving gender persecution have applied a range of legal analyses.  In a case from the Ivory Coast that involved both domestic violence and FGM, an IJ ruled that the applicant had a well-founded fear of both forms of persecution, but the analysis focused on the domestic violence claim.  IJ George Chew ruled that the applicant was a member of the particular social group of “Ivorian Muslim women who have suffered spousal abuse at the hands of their husbands and who are perceived as having disgraced their husbands by obtaining a divorce and failing to conform to the subservient role of women in Cote d’Ivoire.”
  He noted that the proposed social group regulations “state that there may be circumstances in which the applicant’s marital status could be considered immutable.”
  IJ Chew ruled that “[t]he Respondent’s status distinguishes her from other women in Cote d’Ivoire who have not taken such action against their husbands.”
  He concluded that the applicant faced persecution “on account of” her membership in that group: 

[t]he Respondent’s husband physically abused her as a means of effectuating control over her because of her status as a Muslim woman married to a Muslim Ivorian man.  The Respondent’s husband perceived her attempts at autonomy as disobedience.  Her husband’s belief is deeply enmeshed in the Muslim constructs under which the Respondent and her husband were married and are expected to abide by.  Any display of disobedience is a sign of disrespect that often leads to physical abuse.  This is especially true for women who are married to politically powerful men whose public reputation includes their ability to control their wives.

In Matter of H–M–, a domestic violence case from Uganda, the IJ relied on Matter of S–A–
 to grant asylum.  Also identifying Islam as a factor,
 the IJ ruled that the applicant had been subjected to past persecution by her husband, and noted that:

[t]he Respondent’s husband [took] a more fundamentalist viewpoint under Muslim law to be able to treat his spouses as he wished, that the Koran gave him permission and authority to do that….In most instances the abuse, the Court finds, was on the Respondent’s disagreement with her husband to the extent of the role of women in not only Ugandan society but in a marriage….For these reasons, the Court finds Respondent has established persecution based upon her religious views.

In a March 2002 decision granting asylum to a woman from El Salvador who fled domestic violence, IJ Glenn McPhaul ruled that the applicant had been persecuted on account of her political opinion, observing:

[i]n part due to her seeking help, trying to become economically independent, and asserting her opinions regarding women in El Salvador, her abuser/husband beat and raped her frequently, causing physical injuries.  Respondent’s actions and words reflect that she believes that she should not tolerate the abuse she was suffering at the hands of her husband.  “Political opinion” includes a political opinion imputed to a woman because she is perceived by the established political/social structure as expressing politically antagonistic views through her actions or failure to act.  This would include her refusal to conform to religious or cultural norms or the roles assigned women within her country or culture.  Ravindran v. INS, 976 F.2d 754 (1st Cir. 1992).  In Fatin v. INS, 12 F.3d 1233 (3d Cir. 1993), [the court] recognized feminism as a political opinion for the purposes of asylum law.  The situation in the present case is analogous.  Respondent testified about her attempts to assert her individual autonomy and her refusal to act in a subservient manner as is expected of women in El Salvador’s male dominated society where women do not generally enjoy a social status equal to men.  She testified about the resulting physical abuse and her inability to obtain protection from it.
  

This straightforward reasoning is in sharp contrast to the majority decision in R–A–, which rejected political opinion as a ground of asylum in the domestic violence context.  It should be helpful to advocates seeking to base their claims on a ground other than social group.

The most recent negative decision, in the domestic violence case from Honduras, Matter of R–L–P–,
 raises concerns about the potential impact of the proposed regulations.  In that case, IJ Kenneth Hurewitz relied on the regulations (as “persuasive authority”) and on Matter of R–A– in denying withholding of removal.  The decision involved shocking abuse, including cigarette burns, rape, and beatings, from a controlling and jealous spouse who could not tolerate the applicant’s desire to get an education.  The IJ ruled that the applicant had not demonstrated that her proffered social group, “Honduran women who have been involved intimately with abusive male companions (men who believe that women are to live under male domination) and who assert they have the right to be free of male domination,” was “a group that is recognized and understood to be a societal faction.”
  

Matter of R–L–P– also echoes Matter of R–A– in its rejection of the applicant’s claim based on political opinion.  The IJ’s reliance in Matter of R–L–P– on Matter of R–A–, even while noting that the decision has been vacated, makes the decision troubling.  In addition, Matter of R–L–P– appears to confirm the fears of advocates that adjudicators will use the proposed list of six regulatory factors
 as a required checklist, rather than as criteria to consider in defining a social group.  It is apparent that the R–A– decision’s willful lack of understanding of the dynamic of domestic violence continues to cast a shadow over asylum decisions.

BOARD OF IMMIGRATION APPEALS

The BIA has issued two decisions in gender persecution cases since January 2001.  While asylum was granted in both cases, neither decision sets any precedent or offers the kind of legal reasoning that would help advocates address the issues that have arisen in gender asylum cases.  

Matter of J–M–
 involved the forced prostitution and sexual slavery of Ms. M–, a young woman from China who fled to the U.S. to avoid being forced into prostitution as punishment (with the acquiescence of local police) for resisting her wealthy employer’s sexual advances.
  In its brief, unpublished decision, the Board upheld an IJ’s grant of asylum but declined to clarify the specific ground on which the grant rested, stating: 

[w]hether deemed as arising on account of imputed political opinion or membership in a particular social group of women in China who oppose coerced involvement in government sanctioned prostitution, we are not persuaded that the IJ erred in finding that the applicant has adequately established through credible testimony a well-founded fear of persecution.

The BIA’s second decision came in Matter of K–, a domestic violence case involving a woman from the Democratic Republic of the Congo.  Ms. K– suffered brutal abuse at the hands of her husband, a former military officer.
  In Congo, married women are considered legally incompetent; they cannot rent an apartment, get a job, or open a bank account without their husband’s written permission.  Ms. K– was beaten so badly by her husband that she suffers from a host of lingering physical injuries.

An IJ denied Ms. K– asylum and the BIA affirmed that ruling in August 1999, but remanded for a decision on her claim for relief pursuant to the U.N. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention Against Torture or CAT).
  On remand, the IJ granted CAT relief to Ms. K–, and the Board affirmed.  In its 1999 asylum denial, however, the three-member Board panel was split.  Two members agreed that Ms. K– merited asylum, but one of them wrote separately to explain that he felt constrained by Matter of R–A– as a precedent and thus voted to deny.  On appeal to the Third Circuit, Ms. K–’s claim was supported by an amicus brief drafted by a group of experts led by the Center for Gender & Refugee Studies (CGRS).  In January 2002, the INS sought Ms. K–’s agreement to have her case remanded to the BIA, where the INS agreed not to oppose her being granted asylum in the U.S.  On March 21, 2002, the BIA granted asylum to Ms. K– in a decision that, presumably because of the lack of INS opposition, was issued without analysis.

Currently, the Board has more than 40 cases before it involving gender asylum, including Matter of R–A– following Attorney General Reno’s vacation of the BIA’s 1999 decision by that name.  Also before the Board is an honor killing case involving a young woman from Jordan, Matter of A–.  The BIA denied the woman’s case, described in more detail below, in June 1999, but the case is now back before the Board with the agreement that the INS will support a grant of asylum.

In mid-2001, a panel of the BIA heard oral argument in a domestic violence case from India on appeal from a denial of asylum by an IJ.  To date, the Board has not issued a decision in that case.

As for Matter of R–A– itself, in the absence of action on the proposed social group regulations, her case remains in limbo.  There has been no indication that the INS intends to resolve the issue—most importantly for the applicant, Rodi Alvarado, whose asylum case has been pending for six years, during which time she remains separated from her two young children—by withdrawing its appeal of her 1996 grant of asylum by an IJ.
  Amnesty International USA and the Family Violence Prevention Fund have taken up Ms. Alvarado’s case, calling on the INS to withdraw its appeal.

FEDERAL COURT

At the federal court level, as at the BIA, progress on gender-based persecution asylum claims has been slow and practitioners looking for precedential decisions continue to be frustrated.  

Several cases involving egregious human rights violations now appear to be headed for asylum grants, but in each case this is so only after the INS aggressively sought to avoid setting any federal precedent.  One such case, involving Ms. K–, is described above.  The equally compelling case of Ms. A–, a young woman from Jordan who faces death at the hands of the male members of her family, presents a similar situation.  In the early 1990s, Ms. A– began seeing her now-husband, H–.  Her father forbade the marriage, however.  Ms. A– feared that she would be killed if her family found out she had lost her virginity, and she fled Jordan with H–.  Ms. A– has learned from her sister that her father is enraged and has declared that the shame she has brought on the family can only be removed by “blood.”  He has compelled her brothers, uncles, and cousins to swear that they will kill her at any place and time they find her.

Honor killings are prevalent in Jordan and have been recognized as a gross human rights violation that has not been dealt with adequately by the Jordanian government.  The State Department’s 1998 Country Reports on Human Rights Practices reported that an estimated 25 percent of the murders in Jordan are honor killings.  The only form of protection offered by the Jordanian government for women who fear becoming victims of honor crimes is their own imprisonment.

In 1998, an IJ denied Ms. A– asylum, ruling that her fear of becoming a victim of an honor killing was a “personal problem” that “without more, cannot be the basis of an asylum claim.”
  In August 1999, the BIA affirmed, stating that being the victim of an honor killing would not be persecution on account of social group membership but, rather, the unfortunate consequences of a “personal family dispute.”

Ms. A– appealed to the Ninth Circuit, and her case became the focus of advocacy by CGRS, Amnesty International, and members of both houses of Congress.
  The case was remanded to the BIA in April 2001 after the INS agreed to withdraw its opposition to a grant of asylum for Ms. A–.  The INS refused to withdraw its opposition before the Ninth Circuit, but said that it would do so at the BIA.  At press time, Ms. A’s case remains pending at the Board.  
Among the most high-profile developments in this area in 2001 was the publication and vacating of the Ninth Circuit’s Aguirre-Cervantes decision.  In contrast to the cases described above, in that case the INS’s opposition to a grant of asylum led to the vacating of a positive precedent.

Aguirre-Cervantes involved a claim for asylum from a young woman from Mexico who was severely beaten by her father.  The panel’s March 2001 decision represented the first published federal case in favor of a domestic violence victim since Lazo-Majano v. INS.
  Many of the cases dealing with gender claims have been caught in legal controversy over how to define a particular social group in a gender-based situation, as well as over the issue of the nexus between the persecution and the applicant’s membership in that social group, but the Ninth Circuit panel in Aguirre-Cervantes rested its decision in favor of the applicant on the social group of family, which is well-established under case law.

After obtaining several time extensions for consultations between the Solicitor General and the Departments of State and Justice, the Bush administration chose to seek rehearing en banc, which the Ninth Circuit granted in late 2001, vacating the panel’s decision.  Shortly thereafter, however, the case was remanded to the BIA without a decision by agreement of the parties after it was learned that the applicant’s father had been killed.
  The case is to be reopened and may go forward on a theory of past persecution.

The loss of this positive precedent is a setback.  The government’s motion for rehearing did not directly challenge the merits of the asylum case, but instead raised issues of deference and exhaustion.  In its motion, however, the government sought to use the nature of the asylum case to raise concerns about the panel’s decision.  It is worth quoting the government’s argument at some length:  

Whether Congress in its legislation implementing the U.N. Refugee Protocol intended to protect members of a “particular social group” that consists of the immediate family of a domestic violence victim is a question that implicates the expertise of the Executive Branch charged with interpreting and applying the asylum statute.  Indeed, the question ultimately at issue in this case—whether, and to what extent, the victims of domestic violence should be eligible for asylum in the United States—involves policy judgments of the most sensitive nature that must be resolved in the first instance by the Executive Branch.  Judgments in the areas of domestic violence asylum and “gender asylum” claims begin with questions about what types of treatment of women or children in other cultures—ranging from different codes of dress or conduct for women to sanctioned violence against them—warrant protection under the United States’ asylum laws.  This question necessary [sic] implicates additional judgments about the nature and causes of domestic violence in other countries and, because asylum is not granted to protect the victims of private crimes, about the role of the foreign government in either perpetuating or trying to limit domestic violence.  Domestic violence and discrimination against women occur in many—perhaps all—countries.  Even our own country is not free from these problems.  These considerations indicate both that the number of potential asylum applicants who may bring claims based upon domestic violence is very large, and that the judgment as to which victims of domestic violence are “refugees” within the meaning of the asylum statute is one of great delicacy.  The Attorney General is charged with responsibility for making this judgment in the first instance, and if the INA’s definition of “refugee” is indeed to be interpreted to include the victims of domestic violence, then it is critically important that the interpretation of the term in this new context be developed, in the first instance, by the Executive Branch bodies to which Congress has entrusted the interpretation and application of the asylum laws.

With regard to the cases of Ms. A– and Ms. K–, the INS deserves credit for agreeing to withdraw its opposition to grants of asylum.  Yet the case of Aguirre-Cervantes, in which the INS successfully eliminated a useful precedent, casts that strategy in a somewhat different light. In the cases of Ms. A– and Ms. K–, the INS was unwilling to proceed in a manner that might lead to a decision by the federal court, and subsequent decisions by the BIA have shed little light for advocates seeking guidance.  What is apparent is that the Justice Department’s aggressive approach has prevented the development of positive federal court precedent.  While the contours of the refugee definition may well be seen by the executive branch as being of “great delicacy,” that definition is one that should gain content from legal, rather than political, decision-making.

CONCLUSION

The opposition to granting asylum to victims of gender persecution remains considerable.  Many judges and other adjudicators simply fail to consider gross violations of a woman’s human rights to be a sufficient basis for an asylum claim.  By the same token, however, the recent progress that has been made cannot be denied.  Numerous positive developments can also be seen internationally; for example, the Australian High Court recently affirmed the right of a domestic violence victim to seek asylum,
 the Immigration Appellate Authority of the United Kingdom issued excellent gender guidelines in November 2000,
 and the European Union is contemplating a final draft of a directive that includes recognition of gender asylum claims.

The situation in the U.S. remains uncertain, however.  Advocates who work on immigration-related issues have expressed concern because reaction to the September 11, 2001, terrorist attacks on New York and Washington, D.C., has focused broadly on immigrants and legislation has been proposed to tighten controls on their entry and movement.  While the issue of women fleeing gender persecution would seem far removed from the concerns of national security, the Federation for American Immigration Reform (FAIR) singled out gender issues in a September 12, 2001, press release titled “Defending America Against International Terrorism.”  Without identifying any connection to the shocking events of the previous day, FAIR objected to the fact that, “[i]n recent years, the definition of who is a refugee has been stretched to include people who suffer from harsh family or societal treatment.”
  FAIR Executive Director Dan Stein has since written a short article in Human Rights Brief in which he complained that the refugee definition is “vulnerable to exploitation by broad-based groups seeking to fit within its umbrella” and warned darkly that “[g]ender asylum is potentially the biggest of the categories.”

At the same time that the recent progress and victories in the area of gender-related asylum have taken place, a new administration came to power in the U.S.  The matter of human rights protection for women is not a partisan issue.  Support for granting asylum to victims of gender persecution has been bipartisan, and concern with women’s rights issues can be found in the public statements of Attorney General John Ashcroft
 and First Lady Laura Bush.
  Nevertheless, discretionary decisions that have been made since control of the Department of Justice passed to Attorney General Ashcroft—including the successful effort to seek rehearing in the Aguirre-Cervantes case, and the ongoing delay in finalizing the social group regulations—are not positive, and indicate a heightened level of opposition and resistance to recognizing gender-based human rights violations as a basis for asylum.  It is not yet clear just how strong a form that resistance will take.  
n
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�	Matter of R–A–, Int. Dec. 3403 (BIA 1999, A.G. 2001).  For discussion of the procedural history of Matter of R–A–, see 78 Interpreter Releases 335 (Feb. 5, 2001) (BIA reissues decision to include Attorney General Reno’s order vacating the case); 78 Interpreter Releases 253 (Jan. 22, 2001) (Attorney General Reno vacates BIA’s decision); 78 Interpreter Releases 233 (Jan. 15, 2001) (INS seeks review of case).  For a discussion of the Board’s ruling in the case, see Musalo, “Matter of R–A–:  An Analysis of the Decision and its Implications,” 76 Interpreter Releases 1177 (Aug. 9, 1999).  


�	Aguirre-Cervantes v. INS, 242 F.3d 1169 (9th Cir. 2001), vacated, 273 F.3d 1220 (9th Cir. 2001).  For more on Aguirre-Cervantes, see 78 Interpreter Releases 599 (Apr. 2, 2001) (decision); 78 Interpreter Releases 1682 (Oct. 29, 2001) (BIA grants rehearing).  


�	Matter of Kasinga, 21 I&N Dec. 357 (BIA 1996).  For a discussion of Kasinga, see Musalo, “In re Kasinga:  A Big Step Forward for Gender-Based Asylum Claims,” 73 Interpreter Releases 853 (July 1, 1996).  


�	The proposed regulations, published at 65 Fed. Reg. 76588–98 (Dec. 7, 2000), are more consistent with international norms and U.S. jurisprudence than was Matter of R–A–.  See 77 Interpreter Releases 1737 (Dec. 18, 2000) (reporting on and reproducing proposed rule).  These proposed regulations recognize in the preamble that applicants fleeing gender persecution can be granted asylum, including on the basis of a particular social group defined in part by gender, and codify several helpful developments of recent asylum law.  In a brief to the BIA, the INS has stated that it stands behind the regulations as “an expression of DOJ’s most current understanding and interpretation of the refugee definition.”  Supplemental Brief of the INS, at 4, Matter of A–V–, [number withheld] (May 31, 2001).  Several problematic aspects of the proposed rules are inconsistent with settled U.S. case law, however.  While the majority position in U.S. jurisprudence is that where a persecutor has mixed motives, a protected characteristic need only be one of the motivations, the regulations seek to require the applicant to establish that the protected characteristic “is central to the persecutor’s motivation to act against the applicant.”  65 Fed. Reg. at 76598 (proposed 8 CFR § 208.15(b)) (emphasis added).  Also, the setting out of six criteria for the consideration in the definition of the particular social group category raises concern that some judges will use the factors as a checklist or test, and will deny those cases in which all of the factors are not established.  See Musalo and Knight, “Steps Forward and Back: Uneven Progress in the Law of Social Group and Gender-Based Claims in the U.S.,” 13 Int’l Journal of Refugee Law 51 (2001).


�	Matter of Acosta, 19 I&N Dec. 211 (BIA 1985).  Acosta is digested in 62 Interpreter Releases 220 (Mar. 11, 1985).  


�	The information on cases discussed in this article comes from the database of the Center for Gender & Refugee Studies (CGRS).  CGRS, a project of U.C. Hastings College of Law’s Center for Human Rights and International Justice, engages in research, advocacy, and public education on issues of gender-related persecution and asylum.  CGRS seeks to track decisions in these cases, and makes information available through its website, http://www.uchastings.edu/cgrs/.  Resources available at CGRS’s website include summaries of gender asylum cases, case law (including unpublished IJ and BIA decisions and international gender guidelines and cases), a brief bank, and links to relevant online resources.  For more information, contact Stephen Knight, e-mail: knights@uchastings.edu, telephone:  (415) 565–4791, or Karen Musalo, e-mail: musalok@uchastings.edu, telephone: (415) 565–4720.  See also Musalo and Knight, “Gender-Based Asylum: An Analysis of Recent Trends,” 77 Interpreter Releases 1533 (Oct. 30, 2000); Musalo and Knight, supra note 4.  The information from CGRS’s database does not represent every gender-related asylum case in the U.S., nor is it necessarily fully representative of all cases.  Because the INS does not track these decisions, however, CGRS’s database represents the best available data on the issue.


�	INS, “Quality Assurance Referral Sheet:  Asylum Office Action,” reported on and reproduced in 78 Interpreter Releases 1685, 1699 (Oct. 29, 2001).


� 	Matter of [Name withheld], [number withheld], slip op. at 13 (IJ Oct. 24, 2001) (New York, N.Y.) (Chew, IJ). 


� 	Id. at 14 (citing 65 Fed. Reg. 76593 (Dec. 7, 2000)).   


� 	Id.


� 	Id.


�	Matter of S–A–, Int. Dec. 3433 (BIA 2000).  For a discussion of Matter of S–A–, see 77 Interpreter Releases 860 (June 30, 2000).  


�	Susan Akram, in her article, “Orientalism Revisited in Asylum and Refugee Claims,” 12 Int’l Journal of Refugee Law 7 (2000), takes issue with the ascribing of gender persecution to Islam, arguing instead that “the sources of persecution in these cases are the singular interpretations of Islam enforced by patriarchal, male-dominated societies in a way that reinforces male power structures and the political hegemony of the dominant political/religious elite.”


� 	Matter of H–M–, [number withheld] (IJ Nov. 19, 2001) (York, Pa.).  The author thanks Kimberly Johnston, who, through Villanova’s Clinic for Asylum, Refugee and Emigrant Services (CARES) represented Ms. H–M–, for transcribing the oral decision. 


�	Matter of [Name withheld], [number withheld] (IJ Mar. 8, 2002) (San Antonio, Tex.). 


�	Matter of R–L–P–, [number withheld] (IJ Jan. 31, 2002) (Miami, Fla.). 


�	Id. at 7–8.


�	See 65 Fed. Reg. 76598 (proposed 8 CFR § 208.15(c)(3)).


� 	Matter of J–M–, [number withheld] (BIA Mar. 30, 2001).  


�	CGRS had adopted Ms. M–’s case as one of its campaigns.  See http://www.uchastings.edu/cgrs/campaigns/traffick-pros.htm. 


�	Matter of J–M–, [number withheld].


�	For information about CGRS’s campaign on behalf of Ms. K–, see http://www.uchastings.edu/cgrs/campaigns/�campaigns.htm.


� 	Convention Against Torture, adopted and opened for signature Dec. 10, 1984, G.A. Res. 39/46, 39 U.N. GAOR Supp. No. 51, at 197, U.N. Doc. A/RES/39/708 (1984) (entered into force June 26, 1987; for the United States Apr. 18, 1988).  For a discussion of the INS’s regulations implementing the CAT, see 76 Interpreter Releases 275 (Feb. 22, 1999).  For prior analysis of the CAT, see Rosati, “The United Nations Convention Against Torture:  A Detailed Examination of the Convention as an Alternative for Asylum Seekers,” 97–12 Immigration Briefings (Dec. 1997).  


� 	Matter of K–, [number withheld] (BIA Mar. 21, 2002).  


�	As discussed below, the INS withdrew its opposition to grants of asylum before the BIA in several cases in which, unlike Ms. Alvarado, the applicant has been denied asylum below.


�	See http://www.amnestyusa.org/action/women_01222002.  (Amnesty Int’l); http://endabuse.org/newsflash/�index.php3?Search=Article&NewsFlashID=311 (FVPF).   


�	See Matter of A–, [number withheld] (IJ Jan. 8, 1998) (copy of decision available at http://www.uchastings.edu/�cgrs/law/ij/263.pdf).  


�	See Matter of A–, [number withheld] (BIA Aug. 20, 1999) (copy of decision available at http://www.uchastings.edu/�cgrs/law/bia/263-bia.pdf).


�	See http://www.uchastings.edu/cgrs/campaigns/honor.htm.    


�	Lazo-Majano, 813 F.2d 1432 (9th Cir. 1987).  


�	See Matter of H–,  21 I&N Dec. 337 (BIA 1996).  For a discussion of Matter of H–, see 73 Interpreter Releases 1101, 1106 (Aug. 19, 1996).  


� 	See National Law Journal, Dec. 24–31, 2001.


�	INS Petition for Rehearing en banc, Aguirre-Cervantes v. INS, No. 97–70861, at 10–11 (emphasis added).


� 	Minister for Immigration and Multicultural Affairs v. Khawar (2002) HCA 14 (available on Westlaw). 


�	See “International Gender Guidelines” at http://www.uchastings.edu/cgrs/law/law.html.


�	Id.


�	“Defending America Against International Terrorism Requires Better Screening of Aliens” (text available at http://www.fairus.org/html/07472109.htm).


�	Stein, “Gender Asylum Reflects Mistaken Priorities,” Human Rights Brief (1996) (text available at http://www.wcl.american.edu/pub/humright/brief/v3i3/stein33.htm).


�	See CBSNews.com, “Ashcroft Takes On Human Trafficking” (July 18, 2001) (text available at http://www.cbsnews.com/stories/2001/07/18/national/main302152.shtml).  


�	Bush, “The Taliban’s War Against Women,” Radio Address (Nov. 17, 2001) (text available at http://www.state.gov/g/drl/rls/rm/2001/6206.htm).  





18640511
689

