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Does the prospect of arranged marriage and abuse warrant 
asylum in the US?

An immigration judge said no, but an appeals court panel found a valid fear of persecution.

By Warren Richey | Staff writer of The Christian Science Monitor
 
WASHINGTON

When Hong Ying Gao arrived in the US from China in 2001, she pleaded with authorities for asylum, expressing 
fear that if deported, she'd face abuse and even torture.

But what separates Ms. Gao's case from thousands of other asylum seekers is that her fear of abuse is not tied 
to iron-fisted tactics of the Chinese government. Rather, it stems from anticipated mistreatment at the hands of
her future husband.

At age 19, Gao was sold by her mother for the equivalent of $2,200 to become the wife of a man in her home 
village who, Gao says, will physically abuse her. Instead of facing that prospect, she fled China.

Is Gao a legitimate refugee deserving US protection? Or should she be returned to China and a future husband 
who has already paid for her? An immigration judge said that Gao had no claim to asylum in the US. But an
appeals court panel reversed that judgment, ruling that the woman had a valid fear of persecution and was
entitled to remain in the US.

Now, the Bush administration is asking the US Supreme Court to examine Gao's case. In a brief filed last Friday, 
US Solicitor General Paul Clement urges the high court to reverse the appeals court decision and send Gao
back to China.

Mr. Clement says the decision by the Second US Circuit Court of Appeals in New York threatens to transform 
American asylum law into a worldwide haven for women trapped in potentially abusive relationships after being
sold into forced marriages. Lawyers supporting Gao retort: What's wrong with that?

"We went over to Iraq to try to bring democracy to people, and we can't even offer a woman being sold into 
slavery asylum?" asks Carole Neville, a New York lawyer preparing Gao's reply brief to the Supreme Court.

Clement says such policy decisions should be made by the executive branch, not unelected members of the 
judiciary.

"The court of appeals' error is especially significant because it reached out to identify a broad new category of 
aliens (women in arranged marriages) entitled to seek asylum," Clement writes in his brief. The appeals court
decision "has far-reaching ramifications for immigration policy in light of the fact that approximately 60 percent of
marriages worldwide are arranged," he says.

In the case at hand, Gao is from a part of China where it is common in arranged marriages for a would-be 
husband to offer a cash payment to the future bride's family. In exchange, Gao was to become the man's wife
after her 21st birthday.

Gao's mother spent the money to pay family bills and debts. Gao has said that at first she had no objection to 
her future husband. But she later discovered that he had a bad temperament and gambled, and she says he
beat her.
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When the relationship soured, the potential husband tried to get his money back, but it had already been spent. 
Gao moved to a different city in China to get away. But the man continued to harass her family. Finally, Gao and
her mother decided she should go to the US. They made arrangements with a smuggler and obtained a fake
passport.

Under US immigration law, anyone deemed a "refugee" may be granted asylum. To qualify, an individual must 
show a well-founded fear of persecution on account of race, religion, nationality, membership in a particular
social group, or political opinion.

In most cases, the persecution is meted out by a government. But the Second Circuit said in the Gao case that 
persecution could also stem from a personal relationship in combination with government-enforced customs.

The appeals court said that women who had been sold into marriage and who live in a part of China where
forced marriages are considered valid and enforceable could qualify for refugee protection in the US. The
appeals court found that, under such circumstances, Gao "might well be persecuted in China – in the form of
lifelong, involuntary marriage."

In contrast, the immigration judge viewed the case as a civil dispute between Gao's family, which had taken 
$2,200 in exchange for turning their daughter over for marriage, and the would-be husband who paid $2,200 for
a bride. "This is clearly a dispute between two families and does not establish that [Gao] is a refugee," the
immigration judge ruled.

Others disagree. "This is not just a civil case to pay this man off," says Stephen Knight, deputy director of the 
Center for Gender and Refugee Studies at the University of California's Hastings College of the Law in San
Francisco. "We see this as a civil rights case of someone who has been sold into marriage."

In China, the crucial component in an arranged marriage is the exchange of money, not the wishes of the 
prospective bride. A Chinese court would probably order the marriage to go forward over Gao's objections, Mr.
Knight says.

"She should have the right to choose her husband," he says. "If she can't because she has been sold to 
someone who can bring down the power of the Chinese state to enforce the marriage, then she is a refugee."

The Bush administration suggests in its brief that if the Second Circuit decision stands, it might trigger a flood of 
women from around the globe fleeing unhappy arranged marriages. Knight says he's seen no flood since the
appeals court decision was handed down in March 2006.
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