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Dear Minister Coderre:

As you know, the Canadian and United States governments are considering an agreement
under which each government would consider the other to be a “safe third country,” and would
refuse to allow anyone who has traveled to one country through the other to make a claim to
asylum.1 At the Center for Gender and Refugee Studies, we work with women asylum seekers
fleeing human rights violations specific to their gender. The purpose of this letter is to comment
on the potential impact of such an agreement on women fleeing gender persecution.

The recognition of gender-based violence as a basis for asylum, where all the other
requirements of an asylum claim are met, is a right widely recognized under international law.
As UNHCR has recently reiterated,

It is generally accepted that the primary responsibility for considering an asylum
application lies in principle with the State to which it has been submitted. Such State may
be able to transfer that responsibility to another State if it ensures that that other State ...
will receive and examine the application in accordance with generally agreed
international standards of refugee protection.2

Canada was and continues to be a leader in granting the protection of asylum to women fleeing
gender persecution. In the United States, however, this issue remains highly controversial and
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legally unsettled, and it is not uncommon for women fleeing gender persecution to have to
litigate their basic right even to claim asylum, often without success.

Asylum adjudicators in the U.S. are denying protection to victims of gender persecution
through rigid application of this country’s particular version of the “nexus” doctrine, inflexible
definitions of “particular social group,” or simply through ruling that the persecution they
suffered does not raise a claim for asylum. It is apparent that any agreement requiring Canadian-
bound asylum seekers to make their claims in the United States has the potential to lead to
denials of protection and to the return of women asylum seekers to their persecutors, in violation
of international law.

Gender Persecution & International Law

For many years, the rights of women have been ignored or characterized as private and
personal matters, often resulting in the exclusion of women from national and international
protection. This has been in part because the serious harms women suffer typically are the result
of cultural or customary practices and that these harms are often imposed at the hands of
members of the woman’s family or community.3

However, the international human rights community has come to view those harms more
typically perpetrated against women and girls as important human rights concerns warranting the
full protection accorded to other human rights violations. Many international human rights
documents now specifically address the concerns of women,4 and, in 1993, the United Nations
General Assembly adopted a Declaration on the Elimination of Violence against Women that
recognized that gender-based violence is an important human rights issue.5

The international community’s recognition of the special needs of women and girls for
protection under refugee and asylum law has run parallel to these developments. In 1985, the
Executive Committee of the United Nations High Commissioner for Refugees (“UNHCR”)
recognized that women fleeing gender-specific persecution may qualify for asylum.6 Numerous
countries, led by Canada and including the United States, have developed immigration policy
guidelines recognizing gender-based asylum claims, or have specifically adopted the position
that gender is an appropriate characteristic defining a “particular social group” for asylum
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purposes.7 And the U.N. Special Rapporteur on Violence Against Women (the “Special
Rapporteur”) has expressed support for the view that gender should be recognized as a
“particular social group” for purposes of adjudicating asylum claims.8

In addition, there has been a growing recognition in the international community that
domestic violence is an important human rights issue and a basis for asylum. For example, the
1993 Declaration on the Elimination of Violence against Women expressly recognized the
importance of eliminating domestic violence in order to advance the human rights of women.9

The courts of many countries – including the British House of Lords – have granted
refugee protection to women based on membership in social groups defined by gender-based
characteristics.10 And consistent with the view that domestic violence is targeted at women based
on their gender, parties to the U.N. Convention and Protocol have granted claims to refugee
status based on domestic violence.11

Canada & Gender Persecution

Canada has been a leader in the provision of asylum protection to women fleeing
persecution related to their gender. Canada was the first country to issue gender guidelines for
use by decision-makers hearing asylum cases, and those guidelines have been repeatedly
updated.12 Canada’s federal courts have recognized domestic violence as a basis for asylum
dating back at least a decade,13 and decisions raising domestic violence as a basis for asylum are
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handled in the same manner as other asylum claims.14 And the Supreme Court in Canada held in
1993 that a particular social group could be defined by gender.15 Following this foundation of
guidance and case law, Canadian judges have granted asylum to many women fleeing gender-
based persecution, including victims of domestic violence, FGM, forced marriage, trafficking for
prostitution, and dowry death,16 among others.

Canada’s gender guidelines state that “[g]ender is an innate characteristic and, therefore,
women may form a particular social group within the Convention refugee definition.”17 In
seeking to give content to the meaning of persecution, the guidelines refer to international law:
“social, cultural, traditional and religious norms and the laws affecting women in the claimant's
country of origin ought to be assessed by reference to human rights instruments which provide a
framework of international standards for recognizing the protection needs of women.”18 Treaties
and human rights instruments referenced include the Convention on the Political Rights of
Women and the Declaration on the Elimination of Violence Against Women.19

United States & Gender Persecution

In the United States, the legal situation is currently in a far more tenuous and unsettled
state, and in many cases victims of gender persecution harm are being denied protection on the
argument that the persecution they suffered does not raise a colorable claim for asylum, and/or
because of a rigid application of the strict “nexus” requirement.

Guidelines and Law

Like other countries, the United States began to recognize women’s asylum claims in the
mid-1990s. In 1995, the Department of Justice (DOJ) and Immigration and Naturalization
Service (INS) issued gender guidelines.20 And in June 1996, gender jurisprudence moved
forward with the precedential decision by the Board of Immigration Appeals (BIA) in Matter of
Kasinga,21 which recognized the cultural practice of female genital mutilation to be persecution,
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and ruled that social groups could be defined by gender in combination with other
characteristics.

After Matter of Kasinga, the BIA did not issue another precedent decision in a gender
case until 1999, when with its decision in Matter of R-A-,22 it rejected a claim to asylum from a
victim of ten years of brutal domestic violence in Guatemala who had established that neither the
police nor the courts of her country would protect her. Reversing a judge’s grant of asylum, the
BIA grossly misrepresented the well-understood dynamic of domestic violence and its societal
context, and created an additional two-part test for the definition of gender social groups that
appeared to be aimed at confining the Kasinga decision to its facts.23 In the aftermath of the R-A-
decision, adjudicators have denied cases involving trafficking for prostitution, gang rape, honor
killing, and domestic violence.

In 2000, the Board published a third gender decision, Matter of S-A-, Int. Dec. 3433 (BIA
2000). This decision, granting asylum to a young woman from Morocco who was battered by her
father, found the persecution to be on account of religion, thus avoiding the barriers to social
group erected by Matter of R-A-. Although Matter of S-A- is a positive development, and some
judges have relied on it in granting asylum to victims of gender persecution, including domestic
violence, its applicability is limited to cases where religion is implicated.

The impact of the guidelines has been mixed; a number of cases have been granted
asylum at the lower administrative court level. Yet comparison with Canadian practice is
instructive. Although as in the United States the gender guidelines are not binding on courts, it
appears to be not uncommon in Canada to raise as an issue for appeal the fact that a Board
member failed to consider the Gender Guidelines, and Canada’s federal courts will review the
decision below on this basis.24 By contrast, in the United States, immigration judges and the BIA
often simply dismiss the INS Gender Guidelines without substantive consideration.25

Proposed Regulations

In December 2000, the DOJ under the former Clinton administration published proposed
regulations intended to provide guidance on the definitions of persecution, the nexus
requirement, and membership in a particular social group, and to make clear that gender can
form the basis of a particular social group – issues that the DOJ and INS said required further
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examination after Matter of R-A-.26 And in January 2001, the outgoing Attorney General Janet
Reno issued an order vacating the Matter of R-A- decision and ordering that the case be reheard
under the proposed regulations after they become final. (As of this date, the regulations remain
yet to be finalized.) Yet the key section of the regulations seeks to give guidance in the definition
of particular social group with a six-part test drawn from two highly problematic legal
precedents, and would in effect largely codify the Matter of R-A- decision.27

The first three of these criteria are drawn from Sanchez-Trujillo v. INS,28 and the last
three from Matter of R-A- itself. Most problematic is the inclusion of the Matter of R-A- factors.
The stated purpose of the proposed regulations is to remove barriers raised by Matter of R-A-,29

and yet the principal barrier posed by that decision is the additional criteria that were developed
there. These criteria have no basis in the landmark cases of Matter of Acosta30 (the BIA’s
influential 1985 decision interpreting the “particular social group” ground), Matter of Kasinga,
or any other precedential decision which applies or interprets the particular social group statutory
ground. The inclusion of the Sanchez-Trujillo factors is also questionable, as that decision has
never been influential outside of the Ninth Circuit,31 and has recently been limited and clarified
by the Ninth Circuit itself in a manner consistent with Matter of Acosta.32

INS’s position on the application of the regulations may well be demonstrated by its
response to Aguirre-Cervantes v. INS.33 That Ninth Circuit case reversed a BIA decision denying
asylum to a young woman victim of domestic violence at the hands of her father. In ruling that a
family group may qualify as a particular social group, the court held that the applicant’s social
group met the requirements of the proposed regulations. In response, the INS succesfully sought
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reversal of the decision by the Ninth Circuit. Although the INS argued that its objection to the
case was procedural in nature, it appeared to express a hostile opinion towards the decision,
stating that “whether, and to what extent, the victims of domestic violence should be eligible for
asylum in the United States – involves policy judgments of the most sensitive nature that must
be resolved in the first instance by the Executive Branch.”34

The lack of a broad-ranging precedent leaves the question of whether women fleeing
gender persecution even qualify for the legal protection of asylum very much unsettled under
United States law. Some women raising such claims have been granted, or have had their cases
denied for failure to meet the burden of proof on an element of the refugee definition, such as
credibility. But other judges hearing cases from women seeking asylum from honor killing,
forcible prostitution, forced marriage and gang-rape have rejected their cases as not raising a
colorable claim for asylum.

Social Group & Nexus

U.S. asylum adjudicators seeking to deny protection to victims of gender persecution
often seize on inflexible definitions of “particular social group,” and on rigid application of the
requirement that there be a “nexus” between the persecution and the grounds for asylum. For
example, in the Matter of R-A- decision, the BIA rejected Ms. Alvarado’s suggested social group
in part because it did not encompass an “important social attribute,” and – on nexus – ruled that
her claim failed because there was no evidence that Ms. Alvarado’s persecutor had beaten any
other women in Guatemala. In Canada, the Ward decision provides the key framework for
interpreting social group and provides a broader scope for encompassing human rights violations
than does the difficult and contradictory U.S. law. And while application of the nexus doctrine
by U.S. courts is too complex to briefly summarize, suffice to say that Canadian courts have not
imposed the same hurdles as have U.S. courts. As is clear from many cases since the R-A-
decision, these complex legal doctrines are being applied with particular force and rigidity in
cases involving gender persecution.

Conclusion

It is widely recognized under international law that gender-based violence can be a basis
for asylum. Clearly, the protection offered women fleeing gender persecution in the United
States is below the standard offered in Canada. More importantly, the unsettled state of U.S. law
is leading to denials of protection to victims of gender persecution in a manner that is not
consistent with international law.

Scholars and advocates have long argued that women fleeing persecution related to their
gender can and should be granted protection under existing asylum case law, and decisions from
the United Kingdom, Canada and other countries have done exactly that. As stated in the United
Kingdom’s guidelines, “[g]ender-specific harm does not differ analytically from other forms of
ill-treatment and violence that are commonly held to amount to persecution and may constitute
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torture or cruel inhuman or degrading treatment or punishment.”35 In the United States, unlike in
Canada, asylum applicants continue to be forced to litigate this basic premise.

We hope that this discussion of gender persecution in the United States and Canada is
helpful, and we thank you for your attention to this important issue.

Sincerely,

Karen Musalo Stephen Knight
Director & Resident Scholar Coordinating Attorney

CC: Judith Kumin, Representative
UNHCR
280 Albert Street, Suite 401
Ottawa, Ontario KIP 5G8
Canada

Guenet Guebre-Christos, Regional Representative
UNHCR
1775 K Street, NW, Suite 300
Washington, DC 20006
USA

Bo Cooper, General Counsel
INS
425 I Street NW, Room 6100
Washington, DC 20536


